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THSTAMENTARY CONTRACTS AND AN OPPORTUNITY FOR 
INDIAN LAW.* 


I have already referred to the testamentary eontract!, and there is no doubt 
but that one species of it, the mutual wil, is well known to India. A rela- 
tively recent case in the Privy Council, Schaefer v. Schuhmann}, has brought 
tho whole policy and purpose of various types of contracts to leave (or not to 
revoke) wills into the open. The potential of this case for India is enormous. 
A most interesting feature is the sharp difference of opinion between the 
majority of their Lordships (Lord Wilberforce, Lord Parker, Lord Hodson, 
and Lord Cross) and the minority, in the person of Lord Simon of Glaisdale. 
India has not yet handled the vital question at issue between these two opi- 
nions, and ths Supreme Court has yet to express its view on the nature of the 
testamentary. contract. For al communities of India this problem begins 
to show up on the horizon, and for Hindus in particular it is written into their 
family law by the very terms of the ‘Hindu Code’. A decision in the Supreme 
Court on such a matter’ even between Parsis or Muslims will be bound to have 
enormous persuasive effect should such a matter come up between Hindus, and 
(even more 80) moe versa. 

It is a delightful situation for India to be in, "to have the case-law and the 
literature set out before her, and to be able to ‘tackle the problem as tabula 
rasa, picking and choosing between the opinions, and settling upon one line 
of foreign decisions as indicating the approach which suits India’s conditions. 
Such an opportunity lies open in the field of the testamentary contract. But 
first let us consider the practical situations to which it applies. 

(a) A father of a family, whose children all live m distant parts, and 
whose wife is bedridden, or has died, induces a woman, of a lower or another 
community, to come and live with him to be his housekeeper and general ser- 
vant. She agrees because her own husband is out of work and her children 
need attention, and she needs a permanent home. The employer undertakes 
to feed her and her children, but to pay her no wages, on condition that she 
looks after him in his last illness and also after his wife should she survive 
him; and in return he promises to leave her (i) a stated sum of money, or 
(ii) a stated share of his residual estate, or (ili) the house and its contents, 
in each case by his will. He dies without making a will The housekeeper 
asks the deceased’s children to pay her and they refuse. 

(b) In exactly the same situation the employer does get a will registered in 
which he bequeathsa the promised thing to the housekeeper should she still be 
in his employment at his death or should she still be in the employment of his 
wife at her death, should his wife survive him. When the will is to be proved 
the children enter caveats, and after it is proved claim maintenance against the 
housekeeper, or if she is not the executor, then against the executor. 

J. Duncan AL Derrett, D, C. L. (Oxon), Li. D. (Lond.), Professor of Oriental Laws 
in the ty of London. 
1 Introduction to Modern Hindu Law (O. U. P., Bombay, 1968), §§ 664, 780. Critique 
of Modern Hindu Lam (Tripathi, 1970), § 356. 
a v. T. T. Lakshmi Amma, [1050] 9. C. J. 63.8.0. [1959] A. L R. S.C. 71, 
si K. L. T. (8.C.) 0 Kappusnanl ©) Perumal, [1064] ALR. Mad. 291; Leo Sequiera v. Mag- 


11) A. L R. Mys. 148. 
97] 1 All ER- 621 (P.C). 
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(c) Two divorced or separated people of opposite sexes decide to set up 
house together, and live together as good friends for many years. The proa- 
pects of death have to be envisaged. They decide to execute, and they do 
execute and register, mutual wills in-which each bequeaths his and her pro- 
perty to the other on condition that they are living together at the death of 
the first of them to die. One dies, and his deserted or separated wife, and/or 
his children by that wife, dispute-the will, and insist on the survivor paying 
her/them maintenance out of the estate. 

(d) An elderly person needs an apprentice-helper, but his business is not 
doing very well (that is why he needs him), and he cannot offer a competitive 
salary. He says ‘I can leave you the buildings and stock and good-will in my 
will, and you will be my successor. Put your back into the business, and it 
will prosper and you will have the fruits of it. Let us be like a joint family. 
You can look after my family when I am dead, according to their needs and 
merits’. The youth agrees, and puts years of unremunerated labour and de- 
votion into the business. On the old man’s death it is found that the busi- 
ness has indeed been left to the younger man by the old man’s will, and the 
family are furious. It turns out that the old man’s private debts are much 
greater than anyone knew, and the estate is insolvent. The family insist 
that the young man is a mere legatee and must share equally with other lega- 
tees, and must bear his share of their maintenance claims, if any. 

The reader will have grasped that real, lively situations, for many commu- 
nities in India, and into the indefinite future, lie behind the extremely dry 
juridical question which all this poses: viz. is the promises under a testamen- 
tary contract a legates, taking under the will (if there ts a valid will), and 
therefore liable to submit to the rearrangements which must in certain cir- 
cumstances afflict all legatees (where these are specific or general), or is he a 
creditor of the propostius, to whom the apparent legacy is in fact no more 
than a debi? If the second understanding is right, the apparent legacy is not 
a legacy at all (any more than the conventional bequest, in England, of exe- 
cutor’s and undertaker’s expenses), and the heirs and legatees, and claimants 
in the estate’s insolvency, cannot have access to it, since the property in ques- 
tion (however it is to be ascertained) is not part of the estate at all. In 
Schaefer’s case? the majority of their Lordships took the view that the bequest 
to the promisee was virtually the payment of a debt, and that it was free from 
all claims against the estate. Lord Simon, whose judgment is extremely per- 
suasive, refused to agree to this, and held that it was a legacy, part of the 
estate, and must be construed as if at the time of the promise the promisor 
(the intending testator) said, ‘I propose to bequeath to you this or that ‘‘so 
far as the law allows or will allow’’.’ The difference between the two opinions 
is utterly irreconcilable. The embarrassment of the Privy Council was acute. 
Here is a case where academic writers will certainly find much to amuse them. 
But our present doubt is how the problem is to be viewed in India under 
Indian conditions, And first let us see what the Hindu law says on the point. 

‘The Hindu Adoptions and Maintenance Act, 1956, contains the following 
provisions: 

Sec. 22. (1) Subject to the provisions of sub-section (2) the heirs of a deceased 
Hindu are bound to maintain the dependants of the deceased out of the estate tnherl- 
ted by them from the deceased. 

(2) Where a dependant has not obtained, by testamentary or intestate succession, 
any share in the estate of a Hindu dying after the commencement of this Act, the 
dependant shall be entitled, subject to the provislons of this Act, to maintenance from 

(I must interject that it has already been explained elsewhere that ‘any 
share’ must mean a share equal to what would be awarded by the Court to the 


dependant if he claimed as {m h;t and it is already known that ‘those who 
take the estate’ include legatees under the deceased’s will,> so that legacies are 
as much liable to be reduced as shares in a residue.) 

(3) The liability of each of the persons who takes the estate shall be in -pro- 
portion to the value of the share or part of the estate taken by him or her. ... 

Sec. 28. (1) It shall be in the discretion af the court to determine whether any, 
and if so what, maintenance shall be awarded under the provisions of this Act, and 
in doing so the court shall have due regard to the considerations set out in... sub- 
wection (3), ...s0 far as they are applicable. .. 

~ (8) In determining the amount of maintenance, if any, to be awarded to a de- 
pendant under this Act, regard shall be had to— 

(a) the net value of the estate of the deceased after providing for the payment 
of his debts; 

- (b) ese tener Mr a Re a feeeect ae ins 
dependant, .. 

Sec. 28. EE EE EENE E ETA E OE E EE E OE ede AT A 
tion contracted or payable by the deceased shall have priority. over the claims of his 
dependants for maintenance under this Act. 

Sec. 27. A dependant’s claim for ciate tonne under hi Ast ghall Nob hava charge 
on the estate of the deceased or any portion thereof, unless one has been created by 
the will of the deceased, by a decree of court, by agreement between the dependant and 
“the owner of the estate or portion, or otherwise. 

It will be obvious from all this that if a testamentary contract is a contract 
which, like any other, can be performed at death in the manner set out in ite 
terms (which may be proved by writing, by parole testimony and by conduct), 
the performance of it by dying leaving the promised bequest is the payment 
of-a ‘debt...contracted or payable by the deceased.’ I have always bean of 
that view, and I still suspect that those words in s. 26 would prima facie in- 
clude testamentary contracts. The section says specifically that ‘debts’ take 
priority over the claims of dependants. If this is correct, the decision of the 
majority in Schaefer’s case® applies, and the rights of dependants are conclu- 
sively postponed to every such contract no matter how bizarre and unreason- 
able. We are bound to accept what is said by Lord Simon,” vix 

“The effect...is that the New South Wales statute is so construed as to counten- 
ance the following situation: a widower is left with two infant children; he pro- 
poses marriage to another woman, promising to bequeath her the whole of his estate if 
she will accept him; she does accept him on these terms; he dies shortly afterwards; 
the court is powerless to order any provision out of his estate for his infant children. 
The legislatures of the various jurisdictions concerned may wish to consider this 
Situation.” 

Now it is open to India to determine that so far as Hindus are concerned 
testamentary contracts are ‘debts’, that they bind the estate, and that depen- 
danta are excluded from participating in them; whilst on the other hand the 
Supreme Court might well hold that in Parsi, Muslim, Jewish, and Christian 
family laws the testamentary contract is not a debt but a legacy and therefore 
capable of, reduction as and when Family Protection or Family Provision is 
introduced (as it inevitably will be one day) or according to such rights of 
maintenance as are at present recognised under the Islamic law for example. 
(Another example would be the rights of unmarried daughters to provision 
for their marriages under the customary laws of: Christian communities of 
Kerala.) Thus under pile laws as well as prospective legislation occasion 

4 Derreit, his capociia sag hts cau, fo Critique (above), § 848. 

5 Gulxara Singh v. Smt. tel Kan, 961] A. L R. Punj. 388. It is clear that where the 

actually transferred í claimants under 
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the Hindu and Matn- 
tenanos Act cannot reach the property transfered Parul Bala v. Bangskidhar, [1971] A.LR. 


oral All E. R. 621 (P.C). 
972| 1 AN E. R. 621, 684 b-o. 
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e for divergent decisions by the Supreme Court actually exists. On the other 
hand most readers would agree that it would be infinitely better for India to 
come to a general conclusion on the basis of foreign case-law and academic 
treatments® and to decide one way or the other—are testamentary contracts. 
debta or legacies? 

Now my approach to the whole thing is, as I showed in my Cresque, entire- 
ly that of Lord Simon. There are two approaches to law, especially in a social 
context. One is technical-traditional, leaving all changes to the legisla- 
ture(s). That has much to recommend it, especially in New Zealand or New 
South Wales where (unlike India) the legislature responds promptly to news- 
paper articles and a couple of public meetings. The other is ‘ideal’ in the 
sense that it appraises the law according to its social effects, and rejects an- 
cient cases where these do not apply to the current situation. Lord Simon’s 
approach is frankly anti-technical, and it is clear that he can make little sense 
out of the conflicting case-law.? His general attitude, which will find echoes 

- in India, is indicated by the following :!° 

“Men and women necessarily have different functions to perform in the creation 

of new members of society and in their upbringing to independent membership. A 
functional division of co-operative labour generally calls for a sharing of the rewards of 
the labour. The social function carried out by women in the bearing and upbringing. 
of children puts them at an economic disadvantage. Indeed, it is by the woman’s as- 
sumption of responsibility as childbearer and homekeeper that the man {s freed for his. 
assumption of responsibility as breadwinner. In consequence of this division of respon- 
sibility the man incurs an obligation to share the loaf with the woman and the woman 
acquires a right to share In it. Similarly, their children, who did not ask to be brought 
into the world and whore upbringing is required by soclety for is continuity, have a right 
to support until capable of self-support—primarily from their father, since it is he who 
has been released to be the breadwinner. The family is the social and legal institu- 
tion within which these various rights and obligations are worked out. 
._ Moreover, the rights and obligations do not necessarily come to an end on the death 
of the husband and parent. The wife’s needs and, generally, her economic impairment 
subsist. The children continue to need support until they themselves are ready to assume 
independent membership of their society. On the other hand, the meang of the husband. 
and father available for the support af wife and child are not necessarily cut off by 
his death. He may have been enabled to make an accumulation which is available. 

Most societies enforce by Jaw the husband and parent’s duty to provide for depen~ 
dants not only during joint lives but after death as well. Many adopt a system where- 
by a portion of a deceased's estate is reserved from his testamentary power and allo~— 
cated to the support of his dependants. ...Then, after an interval of unbridled testa~ 
mentary licence, English law and ita amociated systems adopted a discretionary code, 
first in the New Zealand Family Protection Act 1908 (which fell for construction in 
Dillon’s casell), and then in similar legislation elsewhere, ‘including the New South 
Wales Family Maintenance and Guardianship of Infants Act 1916-1954, with which (as 
amended) we are concerted in the instant appeal, and the Finglish Inheritance (Family 
Provisian) Act 1988. 

The legislative intention cannot EUN MEN be in doubt: it was to prevent family de- 
pendants being thrown on the world with inadequate provision, when the person on whonr 
they were dependant died possessed of suficient estate to provide for or contribute to- 
wards their maintenance. This was the ‘mischief for which the statute was providing 
a remedy; and the courts should endeavour so to construe the statute as to advance the 


8 B. M. Sparks, Contracts to Make Wills (New York University Press, 1956). D.M. 
Gordon, ‘The conflict between limitations on testamentary power by statute and contract’, 
1041) 10 Canadian Bar Rev. 608, (1949) 20 ibid., 72. W.A. Loe, ‘Contracta to make Wills’, 
ion 87 oo Rev. 358-866. The last is the leading study at presents barring comment on 
our 

9 Boe ins opinion at [1972] 1 All E.R. 621, 687-8. 

10 Ibid., 685 f to 686 j. 

11 [1941] A. C. 204, a.c. [1941] 2 All R. R. 284, 
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remedy and abate the mischief:...A construction which permits the sort of situation 
which I gave as an illustration at the beginning af this opinion obviously fails to fulfl 
this requirement, 

E E E E, E attack EA obligation te which lagel 
effect has been given. The first arises because a system of quid pro quo is fundamental 
to ordered human society.. Legal regimes therefore enforce contractual obligations if the 
promisor himself makes default; and, if the promisor dies in default, will generally make 
his personal representative do what the deceased should himself have done. The second 
type of obligation arises where property gets into a person’s hands which is not meant 
for his own benefit and in such circumstances that justice demands ‘that he should usa 
it for the purpose fòr which it was in fact intended. ...I accept that where A covenants 
to bequeath property to B, A’s personal representative will generally be constructive 
trustee of the property for B, and that the law (as developed in courts of equity) will 
generally compel the personal representative to do what the deceased should himself have 
done. The third type of obligation—that of a deceased to provide for his dependants— 
arises juristically from the statute, which (like that rule of equity) empowers the court 
to order the personal representative to do what the deceased should himself have done. 

But I cannot see any reason, social or juridical, which makes the first two types oi 
obligation in any way more potent or overriding than the third. On the contrary, e 
statutory provision generally prevails over a rule of jJudge-made law where there is any 
conflict. But in the instant situation, in my view, none of the three types of obligation 
overrides any other; they are concurrent.” 


We may now turn to the actual problem before the Privy Council. The 
New South Wales statute gave the judge discretion to provide for the main- 
tenance, education and advancement of the surviving spouse and/or children 
of a testator who disposed of his property wholly or partly by will in such a 
manner as to leave them without adequate provision for maintenance, etc. 
The judge’s provision was to operate as if it were a codicil executed by the 
deceased immediately before his death. In Schaefer.v. Schuhmann™ the de- 
ceased engaged a housekeeper in May 1966 and paid her some wages and 
afterwards asked her to read him a codicil to his will by which he bequeathed 
her house and furniture (the largest part of his estate); on her doing so and 
agreeing to its implications he told her he would pay no further wages, and in 
this she acquiesced. After his death in November 1966 his daughtérs claim- 
ed that, by his small legacies to them, he had not made provision for them 
within the meaning of the statute. The judge awarded them substantially in- 
creased amounts, but, instead of making the sons (to whom larger legacies had 
been given by the same will) contribute, he cast the burden of the increases 
upon the house and contents, i.e. at the expense of the housekeeper. She 
claimed that she was a credstor of the estate, and as such immune from con- 
tribution in this way: the Judge’s jurisdiction extended only so far as the 
estate was concerned, and her legacy was not part of the estate. The majority 
of their Lordships upheld her appeal, and the upshot of the thing was that 
the sons had to bear the increase, and the housekeeper made no contribution 
to the needs of the daughters. Their Lordships point out that their decision 
would have been the same if the testator had lived to 1986 instead of 1966, so 
that the labour and discomfort of the housekeeper would have been inadequa- 
tely (instead of generously) rewarded by the promise of the bequest to which 
she had assented. 


In order to arrive at their decision their Lordships went through the history 
of testamentary contracts, and considered the position of the promisee in 
cases, e.g., of insolvency, which point up the oredtior character of the pro- 
misee rather clearly. There stood in the way of their decision the very famous 
and controversial case of Dillon v. Public Trustes of New Zealand, B which had 


a ie Sr rctione 621 (P.C.). 
ee n, 11 above 
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stood for thirty years and which, in spite of ita illogicality having distressed 

e academics, has been the leading authority in the Commonwealth (including 
Indis) on the subject. Their Lordships overruled it! Lord Simon, it is al- 
most needless to say, held that DiHon’s case was quite correctly decided. 
‘Which shall India follow, Dttlon’s case or Schaefer’s case? I submit that 
ideally India must decide in favour of Dillon’s case, for a rather obvious rea- 
son to which I shall come immediately. 

The facts in Dillon’s case were briefly these. A widower aged 79 entered 
into a written agreement in 1933 with his two grown-up sons, which was what 
would be called in India a ‘family arrangement’, part of it being that the 
old man should bequeath his farm in trust for one son and two daughters sub- 
ject to an annuity in favour of a third. In 1935, when he was 81, he married 
again. In 1936 he made a will including the bequest outlined above, but 
leaving the residue to his wife. He died in 1987, and, because the residue was 
inadequate, the widow applied under the Family Protection Act 1908 asking 
for further provision, of course at the expense of the legatees of the farm and 
the annuitant. Eventually the Privy Council held that the Court below had 
been wrong in protecting the promisees. The testator’s children were simply 
devisees, not creditors; the testator did what he contracted to do; if he had 
broken his contract the children’s right to specific performance or damages 
would have been granted or assessed subject to the possible or actual impact 
of the power of the Court under the Act of 1908. Thus, in the event, the 
widow obtained provision out of the estate, to which the farm was held to be- 
long for this purpose. In Schaefer’s case it has been held that the Board 
had been inadequately informed as to the law, and reached an incomplete ap- 
preciation of the intention of the New Zealand legislature. It is evident that 
theoretical expositions and academic research had their full effect in Schaefer's 
case. Dillon’s case is no longer sound as an authority in New Zealand or 
Australia and: is much impaired in Canada. What about India? 

The technical identification of the situation of the promisee as a creditor, 
and the bequest as the payment of a debt, cannot be disputed. That much is 
correct, and ‘to that extent the latest Privy Council ruling must be accepted. 
But the social effect of applying this antiquated rule to the new situation ore- 
ated by Family Protection statutes (like the Hindu Adoptions and Mainte- 
nance ‘Act), such as had not been envisaged in the nineteenth century when the 
English and American authorities on testamentary contracts were laid down, 
must not be overlooked. Especially in India, where the concept of a depen- 
dant’s rights to maintenance (including residence) under the Transfer of 
Property Act against those that take property liable to be burdened with them 
‘with, and even in some cases without, notice of their rights, is extremely fami- 
liar, the notion that the owner of property can enter unilaterally into a con- 
tract for his own benefit which will diminish the estate so as to take it out of 
the’ reach of meritorious dependants will be repugnant and unacceptable. 
Hence Lord Simon’s opinion is a most weleome reminder that there are other 
aspects to the law than the technical ones. The solution, I submit, is as 
follows: 

1. A testamentary contract, when binding upon the testator or intending 
testator, creates a debt in favour of the promisee, who can pursue it as a ere- 
ditor in the estate’s insolvency, and will take free of estate duty. The fact 
that performance takes place in the testator’s will does not make it a legacy, 
and if damages or specific performance are decreed against the executor ot 
heirs this occurs as a part of the winding up of the estate, and not of the dis- 
tribution of its assets. In other words the subject-matter of the promise is 
not part of the assets, except against creditors (amongst whom the promisee 
will figure) in the case of insolvency. So far the line of cases leading to 
Schaefer’s case is to be trusted. 
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2. The situation changes, however, when a Family Protection statute ap- 
plies, or, irrespective of such a statute, where the personal law recognises the 
Tights of dependants. Such a statute intends that the net estate shil be 
available for dependants if inadequate provision has been made for them by 
the will or the intestate law or both in combination. As agasnst dependants 
a testamentary contract creates only a contingent debt,* and the legacy must 
count as a genuine legacy, capable of being abated to meet the needs of depen- 
dants in the Court’s discretion. So far the principle in Dillen’s case is and 
remains quite correct, and Lord Simon’s opinion in Schaefer’s case supplies 
the ratio behind it. So far as India is concerned both cases contain elements 
of truth, and both will be consulted. 


BOOKS. 


Atroraft hijacking and International Law. By §.K. AGRAWALA, M.A., LLM. 
(Lucknow), uu.M. (Harvard), LUD., (Lucknow). Bomnpay 400002: N.M. 
Tripathi Private Ltd., 164, Samaldas Gandhi Marg. Demi Octavo. Pages 242. 
Price Ra. 25. 

The term ‘‘hijacking’’ is a relic of the prohibition era in the U.S.A. and is 
defined in the Concise Oxford Dictionary as the activity of a person who preys 
on bootleggers by appropriating and profiting by their illegal liquor. In the 
last decade it has come to be applied to the phenomenon of unlawful seizure of 
aircraft or acts of sabotage, destruction or damage to an aircraft ete. This book, 
in the words of the author, contains an analytical discussion of the provisions 
of the Hague Convention of 1970, the Montreal Convention of 1971 and the 
International Civil Aviation Organisation efforts in the light of the objects 
set out in the preambles of these instruments, viz., ‘‘that for the purpose of 
detering such acts, there is an urgent need to provide appropriate measures 
for punishments of offenders’’. These are laudable objectives but like many 
such embodied in international conventions and resolutions, remain a dead 
letter in the absence of the world body to arrive at a consensus regarding the 
application of sanctions against States which fail to observe their international 
obligations. The author has critically examined the provisions of the aforesaid 
two conventions and has pointed out the lacunae in these. In the concludmg 
chapter the author observes that 

“Only the imposition of international obligations on all states, and consequent national 
legislation to give effect to such obligations, could prove really fruitfuL But the pattern 
of national legislation giving effect to the obligations under international conventions, as 
also covering all the points which have been left out or obligated by the conventions to 

be governed by domestic law, could be recommended through a Model Act, by the U.N. 

General Assembly or the ICAO to the states for adoption.” 


and indicates the points to be covered by such a Model Law. As in recent years 
the offence of aerial hijacking is assuming grave proportions, a study like the 
present one will go a long way in formulating preventive and punitive mea- 
sures acceptable to the aviation community. 


14 Heppily, Lord Simon would insert an im term into all such contracts: ‘so far 
as the law allows’, or ‘subject to the statutory on vested in the court to order family 
rovision’. This is most apt, as the whole point of dependancy arrangements, such as we 


atms to help in this context, but does not go far enough, 


8 THE BOMBAY LAW REPORTER. [VOL. LXXVl. 


The Fundamental Rights Case, 1951-73. Edited by SURENDRA MALIK, 3.80 
(Hons.), tow. (Columbia), Lucknow: Eastern Book Company, 84 Lal- 
bagh. Royal Octavo. Pages 1214. Price Rs. 35. - 


This book contains the full text of the judgments of the Supreme Court in 
Kesavanada Baraivs case, popularly known as the Fundamental Rights Case 
with a head-note running into some 100 pages and the cases of Golak Nath, 
Sajjan Singh and Sankari Prasad, which were referred to in the judgments 
and the arguments of counsel. The Journal section gives summaries of the 
arguments of counsel who appeared on both sides, the Comments on the case by 
Mr. Palkhivala and an article by K. Subba Rao, ex-chief Justice of India, on 
the effect and the changes made by the case on the previous constitutional posi- 
tion of. fundamental rights. Mr. N.S. Bindra contributes an article on “ Beat- 
ing about the bush’’ wherein he states: 

“The procedure prescribed in Article 368 of the Constitution having been duly com- 
plied with, the validity of the Constitutional Amendments is a political question and is 
not justiciable, ag the language of Article 388 is plain and unambiguous, (It has been 
zo held by the majority). No sooner the President gave his assent to the said Amend- 
ments, the Constitution stood amended and the Court cannot declare a provision of the 
Constitution as ultra vires.” : 


The judgments have already appeared with the same headnote in (1978) 
48CC 225, and in their hurry to bring out this volume, the publishers has lost 
sight of what the respondents have to state on the judgmenta. 


a 


l The 
Bombay Law Reporter. . 


JOURNAL 
May-June, 1974. 


A COPARCENER’S WIFH’S JEOPARDY.* 


MATRIMONIAL disputes are not confined to separated coparceners or men who 
were sole surviving coparceners at the time when their matrimonial relations 
worsened. The law of India has an interesting aspect of which smart, but 
not dilatory, coparceners governed by Mitakshara law may avail themselves. 

The concept of ‘irretrievable breakdown of marriage’ is one which is being 
given, in effect, an experimental run in England. What amounts to divorce 
by consent is rapidly approaching there. But we cannot tell how the public 
will react to the results when these have emerged with experience over a 
period of time. India has not moved so far, and I hope she never will The 
older situation, namely, that divorce is available on grounds, modified only 
by that (admittedly important) curiosity the ‘two-year’ divoree,! holds the 
fleld, and, subject to the possible introduction of desertion and cruelty as 
grounds for divorce for Hindus, one may be permitted to hope that it will 
continue for a long time to hold it., There are of course other views, and the 
‘modern’ and ‘liberated’ approach would weleome divorce on almost as easy 
terms as one could sell one’s car after it had developed faults which would 
cost more to repair than the car would fetch second-hand. If- for the moment 
I may try to see this point of view, I should like to point to a quite innocent- 
seeming case in Andhra Pradesh, T. Rattamma v. T.V. Subbamma? which 
no one will index under ‘matrimonial causes’, but which stands boldly. in the 
way Ga wives hoping to bring their marriages to an end profitably as well as 
smoothly. 

First let us take a step backwatds and view the path by which the ‘modern’ 
and ‘liberated’ have come to the point at which we now stand. Originally 
divorce was not available to Hindus on whatever ground. Later it. was in- 
troduced in Bombay, Madras and certain other States as a necessary counter- 
balance to the introduction of monogamy. If a man might not marry a second 
wife in the lifetime of the first it was obvious that he must, in some circum- 
stances of hardship, be able to divorce his first wife; and what is sauce for the 
gander is.sauce for the goose, and similar rights had to be conceded to wives. 
The Hindu Marriage Act (s. 18) introduced divorce on several grounds (the 
list was of a more or less conservative description), adding the further ground 
that the successful petitioner for judicial separation or restitution of conjugal 
rights might after two years move the Court for divorce without further proof 
of complaint should consortium not have reestablished itself in that interval. 
Later, as we know, the relief was thrown open to both spouses on the ground 
that marriages that had actually broken down should not be retained m life 
merely because the originally innocent party did not want the marriage to 
be dissolved. It is a part of the whole picture that either spouse is entitled 
to financial provision (alimony) out of the property or income of the res- 
pondent at the Court’s discretion when the marriage is -dissolved, or indeed 
when any other relief is granted. (See Hindu Marriage Act, s. 25). 

Experience in England shows that there is far more excitement in practice 
about the quality and extent of the financial provision than about the obtain- 
ing of the substantive matrimonial relief. In rapid succession statutes amend- 


J. D E L. (Oxon.), LL.D., Ph. D. (London.), Professor of Oriental 
of Lon 


Vami the Un 
1 Derrett, ‘Hindu eraris freedom. ..,' (1978) 75 Bom. L.R.. J., 29-33, with literature 
and cases there cited. a [1973] A.LR. A. P. 28 
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ing the divorce law brought it about that a tight noose was affixed to the 
husband’s neck. The present provisions’? are too lengthy to set out verbatim 
here {especially as they do not at all apply in India), but they may be seen 
in Rayden on Divorce, 11th ed. 2588-4. 

Let us suppose that a husband knows that his wifes anxious to bring the 
marriage to an end os ag e g A leads to a search 
for an alternative). His first thought is to prevent her from leavmg him 
financially impaired for the rest of his life and the lives of his next spouse 
and children. If she has forfeited her position as wife it seems to him 
monstrous that she should prevent him from living with hèr successor as freo 
financially as he was when he married the impending divorcee. Until fairly 
recently* he might try to sell the house, which, m the vast majority of cases, 
has been bought, or is being bought with his earnings or capital, and evict 
her or at least gee to it that she does not hinder his occupation and enjoyment 
of it. For some time it was thought that the deserted wife’s equity protect- 
ed her against purchasers who had notice of her existence.’ At length the 
House of Lords decided she had no such equity. Parliament reacted promptly 
and rather violently and allowed her, at the first whiff of uncertainty about 
her husband’s movea in the matrimonial chess-game, to register a special charge 
which would prevent her losing her right of residence until, in the appro- 
priate proceedings, alternative provision had been made for her. Unfortunately, 
the wife who has a legal or beneficial interest in the house already, because of 
her contribution to ita value or otherwise, cannot avail herself of this right, 
and the right has other precarious features: but at least the wife can prevent 
the sudden losg of her home, whatever the cause and whatever the rights of 
the matrimonial dispute. 

The protection of the wife has gone further. It is assumed that in the 
majority of cases the wife has not earned and kept her income to herself (which 
happens rarely, however). The contribution she has made to the running of 
the home by housekeeping and looking after her husband’s (as well as her) 
children, is regarded as a real contribution, since, if he had kept a house 
keeper he would have had to pay wages as well as find her maintenance. Moreover, 
since she had opted to be a married woman (here we find a feature not quite con- 
sistent with Indian conditions) mstead of being a career woman (or harlot, 
for that matter, who might earn quite an income) she had worsened her value 
in the employment market by marrying: she was encouraged to do this by her 
subsequent husband, who is therefore morally bound to compensate her for 
her logs of earning-potential should the marriage break down and she be 
thrown upon her own resources. Thus the most recent statute gives her a 
substantial right to capital and income out of her husband’s assets under 
these various heads.” Now all this would come to nothing if the husband spi- 
rited away all his assets. So Parliament has treated him rather like an in- 
solvent, and given the Court powers to annul or cancel gifts of property made 
-prior to the proceedings, and to set aside even transfers for value if made to 
persons with notice of the wife’s rights.” Naturally, in these days of non- 
discrimination on the grounds of gender, the husband can have access to the 


8 See, in addition to the latest edition of Rayden with Supplement, the excellent, short 


orttical by P.M. Smith, ‘The rights of spouses in the ma home’, tn J.W Bridge, 
and others, ‘ Rights (London, Sweet & Maxwell,.1973), 84-10 

4 Bendall v. McWhirter, db sera 2 Q.B. 466. 

& See Derrett, ‘The deserted wife's ‘‘equity” and moses dies ia (106000 Dont TR, 


J., 17-22. Developments in England have not necessarily undermined the authority of 
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eding and Property Act, 1970 (1970 c. 45), secs. 4, 5 (1). 
a a i cao aT E a Under 






X hen re my : 


VOL. LXXvI.} JOURNAL, I] 


wife’s assets in the same way; but nine times out of ten it is the wife who has 
lost her financial freedom by marriage and it is she who must keep her eyes 
` open. 

Let me suppose that I am.a Hindu resident in England. My Hindu wife, 
whom I have not seen since 1957, is divorcing me under English law. The 
English Court’s jurisdiction is based, now, on habitual residence, and I habi- 
tually reside in Britain who, for all. her faults, gives me a better money in- 
come than I could conceivably obtain in India, and I have a very pleasant 
social life with no questions asked. “My wife has discovered that she can make 
a very good income for life out of mse merely by proving irretrievable break- 
down of marriage, which is easy in the circumstances. Now this is what I 
shall do. My elder brother is still alive in India. Our ancestral property is 
worth Rs. 100. I shall quickly sell my house in England, before my wife 
wakes up to her right to register a charge, and carry the cash to India. Once 
penne" inanounce all sepa- 


pet eg 








once coparceners in respect of Re. 100, 10027) 


renouncing to him all interest in the co erty, ME l arrives 
on the following day and I assure her a paupér. Someloy or other 
my brother dies soon afterwards and (with whom I oe excellent. 
terms) take possession of all the property. T wajit for for my’ -go ahead 


with her divorce, which I shall not opposès uy teed. not; up at the 
Court), and thereafter I shall ask my brother f teed potevan y with me, where- 
upon I shall demand partition from them, and, exchange control permitting 
(or in some other way), having paid them a commission for their co-operation, 
I shall. return to England and live happily ever after. 

The law enabling the wife to be entirely disappointed is ine 
well in Rattamma’s case. A gift by a coparcener to another coparcener is 
not void, as are gifts without consent of coparceners, but valid if the donee 
is the only other coparcener, or the other coparceners consent to the arrange- 
ment, which they may well do by their mere acquiescence and adopting the 
transaction. The cases bearing this out are numerous. Those which take 
the view that a gift is void are found, on inspection, to be cases where the 
other coparcener or coparceners either could not or did not consent or assent 
to the transaction? The wife herself could impugn the transaction if it jeo- 
pardised her right to maintenance. In the case in question this was prudently 
reserved to her. The Court was able to assess her rights at Rs. 100 a month. 
I should have no objection whatever to that, which is chicken-feed to someone 
earning in the United Kingdom. 

I wonder if I have pointed out a`loophole in s. 25 of the Hindu Marriage 
Act? A man who gives away all his property, by throwing it into the hoteh- 
pot and then giving or relinquishing it to hia coparceners, has nothing which 
can be subject to a charge in his former wife’s favour. And mere charges 
for alimony are in any case a second-best expedient, as everyone knows. 


8 Seth Lakhmi Chand v. oa eae Tp Diy tao 54, 8.0, 28 Bom. L.R. 910 ( a case of 
Na 987] AIR. e 51, 


9 ies fn oa Work 1 LLR. n. 7 Mad. 857, A EES Venkata, (1888) LL.R. 11 Mad. 

246; Rottaia Chetty v. Pulicat Ramazani Chetti (1903) LL.R. 27 Mad. 162; Salvakin- 
gam v. Lingamuriky, [1962] A. P. 178. In T. Ratiamma’s case ( a) Krishna Rao, J., 
oxpreased the view fer K DREP ye Raghanayya, [1951] ALR. 
case : but there a father gave his another coparcener while uel 
sea rd a era aa vari of his interest. 
until the boy ratified it on coming of age, which he did not dd; the“og 
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REVIEWS. 


Migary Law in India. By De. O.P. SHanma, V.S.M,I.N., Judge Advo- 
cate General, Indian Navy. Bompay-2: N.M. Tripathi (Private) Limited, 
164, Samaldas Gandhi Marg. Royal octavo. Pages xv+455. Price Ra. 88. 


Excepting the Handbook of Military Low by ©. Sanjeseva Row Nayudn, to 
which a foreword was written by late Dr. B.R. Ambedkar in 1951, this book 
probably is the first of its kind to be written by an Indian author on the 
subject. Originally prepared as a thesis for Ph.D. degree of the Bombay 
University by the author, this comprehensive and analytical study of the law 
of our armed forces presents a comparative and historical study of the deve- 
lopments in this branch of law. 


The book is not a general commentary on the Army Act, 1950, the Air Force 
Act, 1950 and the Navy Act, 1957 but is a coherent and connected exposition 
of the law governing the armed forces. It starts with the historical evolu- 
tion of the law and deals next with relations of officers and soldiers to civil 
life. The system of courts-martial, the procedure governing it and a critical 
appraisal of the system of trials by courts-martial then follow. Next come 
the topics of Courts of law in relation to the armed forces and the armed forces 
and the Constitution. The duties of the armed forces in aid of civil power, a 
much debated topic today, comes next. In the epilogue the author makes some 
‘pertinent general suggestions which are important coming as they do from one 
with vast practical experience in the fleld. The appendices consist of various 
relevant Acts and Rales. 


_ As «t Military Law” has become now a subject of study in the LL.B. cur- 
riculum of most of the universities, this book will provide invaluable help to 
the students. The book which is a scholarly exposition of the law should prove 
useful not only to the ered Forces but also to the Bar, the Bench and the 
ici public. 


International Law through United Nations. Edited by R.C. HINGORANL Bom- 
Bay-2:' N. ML Tripathi (Private) Limited, 164, Samaldas Gandhi Marg, 
Pages xii+202. Price Ra. 30. 


Tes book comprises of papers read by some eminent scholars on five aspects 
of International law at a Seminar held under the auspices of the Patna Uni- 
versity in observance of the 25th Anniversary of the United Nations. The 
subjects covered are: (a) Decolonization, (b) Human Rights,:(c) Outer Space, 
(d) Sea Bed and (e) Use of Force in Inter State Relations. The problems of 
‘decolonization, use of force in inter-State relations and human rights are 
allied ones and are with us for a long time. Of comparatively recent growth 
is the problem of user of outer space. With number of objects orbiting the 
outer space for purposes of scientific study and also for purposes of spying, 
this problem may become complicated in years to come. So too the exploi- 
tation of sea bed in national interest by various powers and probably ‘‘coloni- 
` gation’? of parts of-the sea bed for exploitation of natural resources may bring 
to fore conflicting national claims. A declaration, called the Patna Declara- 
tion passed by the Teachers of International Law, finds place in the Appendix. 
The book is interesting and educative reading for the studenta and will also 
benefit scholars in International Law. 


-T-he 
Bombay Law Reporter. 
JOURNAL | 
November, 1974, 
SECTION 417, INDIAN PENAL CODE.* 


“ie the issue of Bombay ‘Law Reporter for July, 1974, a niig of Mr. Justice 
Bhole has been printed on page 424 (Ramkrishna v. Kishan). It is a case under 
ga. 415 and 417, Indian Penal Code, 1860, wherein Bhole J. has held that where 
a woman after about five months of her marriage gives birth to a child by 
another person, she cannot be punished under s. 417, Indian Penal Code, for 
dishonest concealment of the fact of pregnancy, as it shows that there Was no 
wrongful gain to the accused nor was there any wrongful loss to the complainant 


of any property. 

Bhole J. has based his reasoning on the explanation under s. 415 which says 
that ‘‘a dishonest concealment of facts is a deception within the meaning of 
this section.” His Lordship, therefore, thought that the prosecution must 
establish dishonest concealment of facts. But the explanation to s. 415 does 
not give an exhaustive definition of ‘deception’ but only says that a dishonest 
concealment is one of the forms of deception. Deception can be practised in 
several ways and dishonest concealment is one such way. It does not, there- 
fore, mean that for every deception there must be dishonest intention in the 
sense of intention to cause wrongful gain to the accused or loss to the com- 
plainant. If that were so, the section would not have used the word ‘‘fraudu- 
lently’’ before the word ‘‘dishonestly’’ in the said section. Cheating is of 
two kinds, one where the property is parted with by the complainant as a 
result of the inducement, in which case s. 420 comes into operation. The other 
kind of cheating is where no property is parted with, but the complainant is 
only induced to do or omit to do something as a result of the deception, which 
has resulted in harm or injury to his body, mind or reputation. 

The word ‘fraudulently’ has been defined in s. 25 of the Penal Code and it 
means ‘‘with intent to defraud.’’ It should not be confined to transactions 
of which deprivation of property forms a part. It would be enough if the 
accused had aimed at an advantage by the deception, such advantage being 
always regarded as having an equivalent in loss to some other member or 
membera of the community. 

If the principle of.the ruling of Bhole J. is accepted, no person will be liable 
to conviction under s. 417, Penal Code unleas he has been responsible for 
inducing the complainant to part with property and the section would be 
nugatory. The very purpose of enacting s. 417 appears to be to punish acts 
which induce a person to do or omit to do something which he would not other- 
wise do'or omit to do and which causes some injury to the body, mind or repu- 
tation of the person deceived. Bhole J. has conceded in his judgment that in 
that particular case there was a harm to the reputation of the complainant 
but that no offence was disclosed because there was no intention to cause 
wrongful gain or wrongful loss to the complainant. It seems, with res- 
pect, that Bhole J. has fallen into an error by a eee on of the Ex- 
planation to s. 416. 


*By Ramdas 8. Paranjpe, B.a., LLe., Advocate. 
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Studies in Criminology : Probation Services in India. By Jyorsna H. SHAS, 
PH.D., D.8.8.4. Bompay 2: N. M. Tripathi (Private) Limited, 164, Samal- 
das Gandhi Marg. Demi octavo. Pages xvit+248. Price Re. 22.00. 


THIS monograph written by Dr. (Mra.):' Jyotsna H. Shah, Director of the 
Central Bureau of Correctional Services and Adviser on Prisons of the Union 
Government, is a welcome study in criminology, particularly on the subject 
of probation of offenders. It requires serious attention of sociologists, jail 
authorities, the judiciary, social reformers and legislators. The old retributive 
doctrine in penal law has, with the growth in various disciplines, given Place 
to ‘‘multi-causal’’ base of offence in penology. The base being multi-causal 
mere incarceration in jail of the offender does nothing to root out the causes. 
One method by which the offenders—specially those indicted for the first 
time, juvenile or adolescent, or young girls—can be treated is in correctional 
homes. Various States had already passed. Probation Acts; but the Central 
Act, the Probation of Offenders Act, 1958, is a comprehensive measure applic- 
able to the whole country. Besidea, there are various Children Acts, both 
of States and of the Centre, which too deal with probation. The author has, 
in her book, dealt exhaustively with the history of probation in India, history 
of legislation with regard to it, effect of these legislations, supervision of 
offenders, and various investigations undertaken with resulta thereof. The 
last three chapters deal with the progress in probation services in India over 
1964-1968, the role of the Judiciary in probation and comparable materials from 
other countries. The tables furnish useful data for serious readers. The 
printing and get-up of the book are excellent. 


Judicial Review & Fundamental Rights. By S.N. Ray, M.A. PH.D. CAL- 
outta 13: Eastern Law House Private Ltd., 54, Ganesh Chunder Avenue. 
1974. Demi octavo. Pages xli+-346. Price Ras. 82. 


POWER as such is neutral; it is ita exercise or non-exercise in given circum- 
stances that invites criticiam. If that be so in the realm of individuals where 
the impact of exercise is limited, it is much more so in the case of institutions. 
- The Supreme Court of India under our Constitution exercises power of judi- 
cial review of legislations passed by the State Legislatures and also by the Parlia- 
ment. Generally speaking, the Court takes the attitude that the Legislature 
understands and really appreciates the needs of its people and its laws are direct- 
ed to solve problems made manifest by experience. So when elected represen- 
tatives of the people assembled in Legislature enact legislation, the presumption 
of constitutionality should be in its favour. However, this judicial restraint 
has sometimes given way to ‘‘judicial activism,’’ resulting ultimately in the 
passing of the Constitution (Twenty-fourth) Amendment Act, 1971 and change 
of art. 868 of the Constitution itself. 


The larned author takes us through the whole gamut of case law beginning 
with A. K. Gopalan’s case and ending with Kesavananda Bharaie’s case. The 
book is really interesting reading. It shows how gradually ‘‘judicial activiem’’ 
came to militate against the policy of the Government with regard to economic 
development and social welfare and how the Parliament at the end vested in 
itself the power to ‘‘amend by way of addition, variation or repeal any provi- 
gion in the Constitution” including, of course, provisions as regards fundamental 
righta, by exercise of its constituent power. However, one cannot but quote 

from Mr. Justice Chandrachud in Kesavananda’s case: 

: “ ..this vast country has vast problems and it is not easy to realise the dream of 
the Father af the Nation to wipe every tear from every eye. But, if despite the large 
powers now conceded to the Parliament, the social objectives are going to be a dusthin 


VOL. LXXVI.] JOURNAL. 23 


See eee ie Pen ee A ee eee ee eee 
faith”. 
The author has done well to bring out this thought-provoking study. It ‘will 


immensely benefit serious students, professors, legislators and also laymen.. 


The get-up and printing are consistently good, though a few spelling mistakes 
are eppercne 
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Anatomy of Peaceful Industrial Relations. By ParmsH MASMUNDAR, M.A., 
PH.D. Bompay 2: N. M. Tripathi (Private) Limited, 164 Pamalis Gandhi 
_ Marg. Pages xx+291. Price Ra. 30. 


-THs present work is a case study of the industrial relation system obtaining 
in the cotton textile industry at Ahmedabad. It starts with the evolution of 
cotton textile mills in Ahmedabad in ita first chapter. The second chapter deals 
with the concept of industrial relations. In the third ia narrated the ideology 
of class struggle as envisaged by Marx between those who own production ap- 
paratus and those who work on them on one hand and the trusteeship ideology 
of Gandhiji on the other. The fourth chapter deals with trade unionism; the 
fifth, sixth and seventh deal with industrial relations beginning with 1914 right 
upto the current phase; and the last chapter deals with the autbor’s conclu- 
sions. Though in a book of this type personal equation may not altogether be 
ruled out, yet at a time when human relationship, not only in the sphere of 
employer and émployee but in others as well, is under constant strain; the 
method of voluntary arbitration, promotion of education, health and other 
social welfare of the textile workers and other laudable objectives of the Tex- 
tile Labour Association deserve commendation. The author has done an ex- 
cellent job in bringing out this book. 


The Trade and Merchandise Marks Act, 1958. By K. S. SHAVAESHA, B.A. 
(Oxon), Bar-atr-Law. Bompay 2: N. M. Tripathi (Private) Limited, 
164 Samaldas Gandhi Marg. 1974. Second Edition. Royal octavo. Pages 
xli+470. Price Rs. 30. 


THe Trade and Merchandise Marks Act, 1958 has now been on the statute 
book for near about fifteen yeara and a large amount of case law has grown 
‘around its provisions. Hence the author, who was well-known in the fleld of 
trade mark law, felt the necessity of revising his book in the light of decided 
eases both here and in England. He completed the onerous task of revision 
but, unfortunately, did not live to see this edition in print. This edition, like 
its predecessor, bears the stamp of erudition and thoroughness that was charac- 
teristic of its author. Under each section are given analogous provisions of the 
U.K. Act of 1988 and the provisions of the Indian enactment of 1940. The 
Appendices contain Trade and Merchandise Marks Rules, 1959, Notifications, 
Rules of the High Courts, a Digest of some Indian Cases'and a novel and neces- 
sary feature ‘‘Law of Know-How’’. The book will undoubtedly prove useful 
to the officials, trading and business community, the Bench and the Bar. 


Agrarian Legislation in India (1793-1966), VoL I. By D.C. Wapewa. Poona 4: 
Gokhale Institute of Politics and Economics. Bompay 1: Orient Longman 
Limited, Nicol Road, Ballard Estate. Royal: xxxiii+-868. Price Rs, 60. 


Tis volume on the agrarian legislation in India contains a complete State-wise 
study of agrarian legislations from the year 1793 upto the year 1966 in respect 
-of States of Andhra Pradesh, Assam, Bihar, Gujarat, Haryana, Jammu & Kaash- 
mir, Kerala, Madhya Pradesh, Tamil Nadu and Maharashtra and also of Prince- 
ly States which later on merged in them. It will serve as an excellent source 
book to researchers and legislators who-are interested in agrarian legislations 
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im all its varied aspects. This painstaking and time-consuming job has been ex- 
eellently performed by the learned author under the aegis of the Gokhale Insti- 
tute of Politics and Economics. Regulations, Acts and Ordinances arranged 
chronologically with all subsequent changes made upto the year 1966 will help 
the reader to get the relevant data for his own particular purpose easily. The 
second volume proposes to cover legislations pertaining to the remaining States. 


Principles of Administrative Law, By M. P. Jam, m.m, (DEL.), 3.8.D. 
(Yare) and S. N. JAIN, LL.M., 8.J.D. (NORTHWESTERN). Second edition. 
Bompay 2: N. M. Tripathi (Private) Limited, 164, Samaldas Gandhi 
Marg. Pages xxmiit567. Price Ra. 40. 


. Tom fact that the first edition of this work was exhausted within a short 
period of one year only bears ample testimony to the worth of this book. As 
the administrative activities of the executive go on expanding, administrative 
law also develops part passu. However, being essentially judge made law, 
difference amongst various High Courts will often crop up in this branch of 
law. The authors have included as many as 250 additional cases in the pre- 
sent edition. By condensing certain sections and re-writing others, the size 
of the book has been maintained within reasonable limit. The students of 
law will do well in using this as their text-book. The book will also be useful 
for law teachers and practitioners. 


t 


Accidenis, Compensation and the Law. By VIBHWANATH PRASAD Srivasrava, 
Advocate. Lucknow: astern Book Company, 34 Lalbagh. 1978. Pages 
xrxvi+-641. Price Rs. 30. 


THis book on the subject of accidents, its causes and effects divides itself 
mainly into four parta. The first part deals with general principles relating 
to accidents; the second part with accidents occuring on land; the third part 
with accidents on water; and the last part with accidents taking place in the 
‘air. The author has dealt with the subject in detail and have cited caselaw 
both English and Indian. Wherever necessary, facta of decided cases have 
been given to elucidate points under discussion. The book will be helpful to 
the Claims Settlement Officers, Claims Settlement Agencies, the Bench and the 
Bar. 


Industrial Adjudication with special reference to reinstatement. By R. 8. 
KULKARNI, LL.M., PH.D., Advocate. Bomsay 1: Progressive Corporation 
Private Limited, 1973. Demi octavo. Pages xviii-+347. Price Rs. 28. 
Tue book is primarily concerned with the law relating to compulsory adjudi- 

cation under the Industrial Disputes Act, 1947 with particular reference to 

reinstatement. It starts with the freedom of contract of the latssez fatre era 
and then gradually deals with the later day concept of social welfare legislations 
of which labour law is one, framework of various machineries provided under the 

Act, the common lew principles relating to reinstatement and various theories 

and grounds of reinstatement of workmen. In the penultimate chapter there is 

a discussion of the control exercised by High Courts and the Supreme Court 

over industrial Courts and tribunals. The last chapter embodies author’s con- 

-elusions arrived at after analytical study of the subject-matter, both in ita legal 

and humane aspect. The book should prove useful to students, social workers, 

trade unionists, labour law practitioners and teachers of law 


VOL, LXXVI ] JOURNAL, 26 


Maharashtra Co-operative Socteties Act, 1960. By S. S. Damon, Advocate. 
Bompay 1: Law Book Traders, Cooper Building, 106, Medows Street. 1978. 
Demi octavo. Pages xxx+440. Price Rs. 27.50. 

Co-OPERATIVE law is growing in importance today as co-operation is covering 

a wide range of activities. This commentary on the Maharashtra Co-operative 

Societies Act, 1960 is an welcome addition to the literature already extant im the 

field. The commentary under each section is short and succinct. Wherever pos- 

sible, case-law has been discussed. The Maharashtra Co-operative Societies 

Rules, 1961 and various notifications also appear in the book The appendices 

contain analogous Acts. The book will be found useful by all those who have 

to deal with the subject. 


Law of Marine Insurance tn India. By A. B. Ganpuy, Barrister. Bompay 
8: Milan Law Publishers, 15/2, Navjivan. 1974. Demi octavo. Pages 
xv+269. Price Ra. 27.60. 

Tamen is very little written on the subject of marine insurance in India. 
This small, well-written commentary on the Marine Insurance Act, 1963 will, 
therefore, be welcome to the business community who have occasion to forward 
and receive goods from abroad which during their journey over sea face mari- 
time perils. The author has dealt with the subject-matter on general princi- 
ples as well as on principles collected from decided cases both in India and in 
England. The commentary is brief and accurate. The Institute Cargo Clauses, 
the York-Antwerp Rules, 1950, relevant part of the Indian Stamp Act, 1899 
and the Marine Insurance (Gambling Policies) Act, 1909 (9 Edw. VU, Ch. 12) 
appear in the Annexture. The book will prove useful to the Bench and the 

T. 


Kesavananda’s case. By M.C.K Kaazi. Demır (110 006): Metropolitan 
Book Company Private Limited, 1, Netaji Subhash Marg. Royal octavo. 
Pages vii+-845. Price Rs. 25. 


THR popularly known Fundamental Rights’ case See Holiness Kesavananda 
Bharats v. The State of Kerala) is supposed to set at rest the question whether 
Parliament possesses power to amend the fundamental rights preserved to the 
citizens under Part IT of the Constitution. Though this main question has 
been answered in the positive over-ruling the previous Supreme Court decision 
in Golaknath, yet the Judges, according to the learned author, ‘‘singularly fail- 
ed to articulate with any measure of success upon much of constitutional 
jurisprudence’, And that is so. Golaknath is, indeed, over-ruled, but im- 
mutability of the ‘‘essential features’’ of the Constitution will raise difficult 
problems in the future. “ʻA few of these Judgments may be read as long 
pieces of literary prose. Taken together, they do not betray any clear shared 
thinking on many an organic issue raised’’. 

This book will benefit those who desire to comprehend the ratio of varions 
judgments delivered in the light of the learned author’s thought-provokmg 
' commentary on the same towards the end of the book. Constitutional lawyers, 
students of constitutional law and the Bench will find it interesting reading. 
In a book of this type, typographical errors, which are, indeed, many, are re- 


grettable. 


Law of Carriage by Air In India. By A.B. GANDHI, Barrister. BOMBAY 8: 
Milan Gaw Publishers, 15/2, Navjivan Society, Bhadkamkar Marg. Demi 
8vo. Pages 244. Price Rs. 25. 


In the context of a rapidly growing air transport service in this country it 
was indeed necessary both for the travelling public as well as for the mercantile 
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community to have a book on the subject readily available to them. The author 
has indeed done a fine job in meeting this demand. The commentary is lucid 
and terse. As case law in India even under the Act of 1934 was very meagre, 
the author has done well in illustrating relevant points with the help of Hng- 
lish decisions. In the Appendix the author has inter ala given the Warsaw 
Convention, 1929, the Carriage by Air (Supplementary Provisions) Act, 1962 
(U.K.) and Airway Bill. The book will prove useful to those who have to 
deal with the subject. 


Law of Contracts. By M. KBISHNAN NAIR, M.A., M.I», LL.M., Principal, Law 
College, Ernakulam. Third edition. Bomspay 1: Orient Longman Ltd., 
Nicol Road, Ballard Estate. Demi 8vo. Pages xxit+549. Price Ra. 24. 


Tams book on the Law of Contracts can conveniently serve as a text book 
for law. students. The book is divided into two parts: the first part contains 
the general principles of contract including specifice relief, and the second part 
deals with specific contracts as for example contract of indemnity, guarantee, 
bailment, agency, sale of goods, partnership and negotiable instruments. The 
- author has given decided cases both English and Indian where relevant. Model 
questions are given at the end of the book. Incidentally a very useful feature 
of this book is the glossary of terms and maxims appearing in Appendix 3. 
Students of law coming in contact with these terms and maxims for the first 
_ time will be benefited by this glossary. 


Gratusty Law. By Maneso CHANDRA. Bompay 2: N. M. Tripathi (Pri- 
vate) Limited, 164, Samaldas Gandhi Marg. Demi 8vo. Pages xviiit280. 
Price Rs. 23.00. 

THE payment of gratuity, originally conceived as a present made as favour 
or out of kindness to an employee on retirement for his long continuous ser- 
vice became, in course of time, a customary benefit. Still later, it came to be 
looked upon as a right by the employees and, ultimately, recognised as such by 
the Industrial Courts. In passing the Payment of Gratuity Act, 1972, the 
Parliament gave statutory recognition to this right of the employees. The learned 
author, who possesses considerable experience on various facets of labour legis- 
lation, has done a commendable job in bringing out this book. The book con- 
tains not only a commentary on the Central Act but also deals with various 
_ related subjects, such as, what is gratuity, ita economics and its history. The 
Central Rules framed under the Act are also given in the book. The Appendix 
contains various State Acts, and Rules made thereunder. Wherever possible 
the author has given case law to illustrate or comment on the relevant issues. 
The book will undoubtedly prove useful to the Bench and the Bar. 


Constitutional Study of Sales Tax Legislation in India. By A. K. CHAWLA. 
- Bompay 2: N. M. Tripathi (Private) Limited, 164, Samaldas Gandhi Marg. 
Demi. octavo. Pages xl+164. Price Rs. 20.00. 


PAYMANT of sales-tax—single-point, two-point and sometimes multi-point— 
is one of the privileges that one enjoys for living in a modern society. This 
phenomenon became apparent all over the world during and after the two 
World Wars. We in India have not lagged behind. All States in India and 
the Central Government too have passed various statutes for taxing sales and 
purchases. The present book is a constitutional study of these legislations: 
competence and extent of power of the Legislatures to levy -sales-tax, limita- 
tions arising out of Part HI and other provisions of the Constitution with 
regard to such levy, and constitutional remedies against illegal-assesaments are 
its peripheral limits. Reference to a number of decisions of the Supreme 
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Court and the High Courts has been made by the author in appropriate places. 
The treatment of the subject is simple and lucid. In such a detailed study, 
however, a reference to Chowringhee Sales Bureau v. C. I. T, West Bengal, 
decided by the Supreme Court on October 10, 1972, ought to have been made. 
In the table of cases are found cross references which will prove useful to 
readers. The.printing and general get-up of 4he book are excellent. 


Judgments and how to write them. By Justice SHAmBHU DAYAL SINGH. 
Luoxnow 1: Eastern Book Company, 34 Lalbagh. Third edition. 1974. Pages 
xxlli-+184. Price Rs. 20. 


Tes book on the art of writing judgments from the pen of an erudite Judge 
with vast experience will undoubtedly prove beneficial to those who have, in 
the course of their career, not only to judicially determine issues but also to 
write their conclusions in a reasoned manner. Arbitrators, tribunals and mem- 
bers of the subordinate judiciary can reap benefit from reading this book. 
Even experienced Judges will find the book useful. The appendices will bene- 
fit candidates appearing in competitive examination for judicial service. Hven 
to the practitioner the book will be interesting reading. 


Commentaries on Conduct Rules. By A. S. BHATNAGAR, Smam (U.P.): 
P.§.S. Publications, Hanuman Road. 1973. Demi octavo. Pages xvi-+-2652. 
Price Re. 20. 


Tre author who possesses considerable experience in the Judical service and 
in the law department of the State has done well in bringing-out this book on the 
Conduct Rules of various Central Services, like Ceritral Civil Service, Railway 
Service, All-India Service etc. and also of State Services like Bombay Civil 
Service, M.P. Civil Service, Rajasthan Civil Service and others. Wherever 
appropriate, the author has referred to case-law. This book will be useful to 
the Government servants, both Central and State, and also to different autho- 
rities like the appointing authority, disciplinary authority, Heads of Govern- 
ment departments and Union members. 


Bombay Sales-taz Act. By ©. C. Awnaswana, B.A. (HONB.), LL.B., Advo- 
cate. Bompay 2: ©. Jamnadas & Co., 146 C, Princess Street. Second edi- 
tion, 1978. Pages xxvi-+-180. Price Rs. 20.00. 


Tes short commentaries on various Acts written by Mr. Anajwala have been 
received by the student world with appreciation. The book under review 
comes out within a year and half of its first edition. The commentary, as usual, is 
brief and accurate. The Bombay Sales Tax Rules, various amendments made 
to the original Act and the recent caselaw have been incorporated in this edi- 
tion. The book will be useful not only to students but also to businessmen. 


Professional Goodwill: Its tax implications and valuations. By V. N. Rar, 
B.COM., F.0.A4. (England and Wales), F.c.4. Bompay: Thacker & Co. 
Ltd. 1974. Demi octavo. Pages 55. Price Rs. 16. 


Tris small and extremely readable book on a technical subject will be welcome 
to the‘solicitors, architects, chartered accountants and other professional men. 
The term goodwill, though variously understood, e.g. the advantage attaching 
to good name, location ete., really means a factor or combination of factors 
which enables the partners of a firm or proprietor of a business to earn larger 
profits. Its valuation and tax implications are fully dealt with here with rele- 
vant case-law, both Indian and English. A table of calculations and some 
cases with terse comments enhance the utility of the book. The get-up and 
printing are excellent. 
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Law and the Life Insurance Contract. By M.N. SBINIVASAN, B.SC. (HONB.), 
LL.B, Advocate. BANGALORE 3: Ramanuja Publishers, Sri Madhura Puri, 
9th Main Road. 1974. Second parigi Demi octavo. Pages vili-}-239-+-Vvi. 
Price Rs. 16. 


Ts small book which has deservedly run into second edition will be found 
as useful to lawyers, insuranfe employees and agents and, of course, to the 
insured, as its predecessor. It deals with all aspects of insurance law gene- 
rally necessary for policy holders. The book is suitable for students of insu- 
rance law. It gives adequate case-law and some aspects of insurance law pre- 
valling in U.K. and in U.S.A. With tremendous expansion in life insurance 
business in India today, this small, handy book will be found useful to all those 
who have to do with life insurance business. 


Foreign Exchange Regulation Act, 1973. -By Editorial Board of Vora Pra- 
kashan. AHMEDABAD: Vora Prakashan, Khadia, Gotini Sheri. Third edi- 
tion, 1974. Demi 8vo. Pages 144. Price Rs. 16.00. 

Tas small book which has run into third edition reproduces the terts of 
the 1973 and 1947 Acts with a comparative table. It also contains a list of 
authorised dealers in foreign exchange, Foreign Exchange Regulation Rules, 
1974, the Adjudication Proceedings and Appeal Rules, 1974, Orders and Noti- 
fications, and various forms. The book will prove useful for ready reference. 


Prosecution Procedure and Practice. By S. IQBAL AHMED, B.80., B.L. BAN- 
GALORB 9: Balaji Book Company, 2, Hast Tank Bund Rodd. Demi 8vo. Pages 
xxxi+420. Price Rs. 15; Rs. 20 (calico bound). 

Tes book is primarily meant for students of law and beginners in practice. 
It deals with practice and procedure with regard to prosecution in criminal 
cases, and will prove helpful to the police Personnel as well. It would have 
been better had the author awaited the passing of the Code of Criminal Proce- 
dure, 1978. A table of cases also would have been helpful. 


Company Law Simplified. By De. Knorsuep D. P. Manon, Principal, Davar’s 
' College‘ of Commerte. ‘Third edition. Bompay ł: Progressive: Corporation 
Private Limited, 51, Mahatma Gandhi Road, Demi 8vo. Pages xvi+268. 
‘Price Ra: 7.60. 


THs small book primarily intended for a rapid revision by examinees for 
their Company Law course now enters its third edition. In this edition, to 
make the book more baneficial to the students, key Points have been italicised 
in the text for emphasis and questions set at various examinations have beer 
grouped under: different chapter heads and given at the end. There appears 
also a point wise tabulated summary towards the end so that students can 
readily recall the text to their memory with its help. 


THE 
BOMBAY LAW. REPORTER > 


REPORTS 


EDITOR IN CHIEF : A 


MANHAR BATANLAL VAKIL, B.A., LLB,” 
BARRISTER. i 


EDITOR : 


AMIYA K. SARKAR, xa., LL.B., 
ADVOCATE, NIGH COURT. 


Vol. LXXVI—1974 


BOMBAY: 
THE BOMBAY LAW REPORTER (Private) Ltd., 
Room No. 81 (88RD ¥L.), OLD Crry CrviL Court BuILpine, Fort. 
_ [ AW Rights ee F 


JUDGES OF THE HIGH COURT. 





Chief Justice : 
THe Hon’sBute Mr. R. M. KANTAWALA. 


Puisne Judges : 


» T » V. D. TULZAPURKAR. 
» ‘3 » BN. DESHNUKE. 

5 n » D. B. PADHYE. 

» i » J. R. Varadan. 

s i »  ¥.§. DESHPANDE. 

i 3 » N. P. NATEWANI. 

” i » D. P. MADON. 


5 a » M. N. CHANDURKAR. 
> > R M.S. Apre. 


” 6 >» R. R. BHoLe. 

7 »  G.N. Varpya. 

m i 2 N. D. KAMAT. 

n X » 8. B. BHASNE. 

” pA » M. H. KANIA. 

+3 i »  §.K. Desar. 

” is >» 5.M HAJARNAVIB. 


53 j » P.S. MALVANKAR. (Retired on December 31, 1974). 
n P » R. K. Jos. 


m y » B. A. MA8SODEAR. z 
9 5 „o 0. B. DHARMADHIKARI. i 
” 3 » P. M. Morni. 
9 5 » P.S. SHAH. 
3 ji , B. M. Sapre. 
35 ys » N.B. Narx. 
wm OC«*«S » D. M. Reor. 
7 3 » JU. M. GANDHI.. 
Additional Judges: 
” »” E O. L. DupDunIaA (Resigned on March 4, 1974). 
‘7 z , R. L. AGGARWAL. 
i j oo BAKHTAVAR LENTIN. 


P. B. SAWANT. 


7 7 » A. R. S8Suurr (Appointed on January 17, 1974). 
S j » R. P. Buatr. (Appointed on January 17, 1974). 
7 3 » U.R. Laurr (Appointed on January 17, 1974). 


C. T. Dicnz (Appointed on October 17, 1974). 





„TABLE OF CASES REPORTED. 


“ 


- CIVIL 
A. K. Porbunderwala á Sons. s. Gulam Humein Alibhai Nathani, 76 Bom. LR. se «e 


Ahmedabed & oo Printing Co. Ltd. v. The Workmen, 78 aoe L.R. (0.C.J.) -- i 


E A j) o. on of India, 78 Bom. LR. . ... >i O.C.) «+. és 
—_—___-—-& Co. v. Union of India .. (O.CS. 

Assistant Regional Director-in-Charge, Employees State Ingurence Corporations. Model 

Mills, Nagpur, 76 Bom. L.R. ees 

Prone anap Khot v. Mhalsaba! Malhar Kulkarni 76 Bom. LR. a wee ase ees 
Balakrishn al v, Anant Engineering Works, 76 Bom. L.R. s44 eek eek Saa 
Bapu Bitara Adio d, Appa Mhadgonda Patil, 76 Bom. L.R. Sie. o aes ss evs 
Bapureo Rajaram Waikar v. Babulal Mulchand Shah, 76 Bom, L.R. ° bale, deii 


Bapusaheb Balasaheb Patil v. State of Maharashtra, 76 Bom. L.R.. (EB)' ... ; 
Bharet Barrel & Drum Mfg. Co. Ltd. v. B. 8. Kalelkar, 76 Bom. LR. (O.C.J.) - aes 
Bhasin (Major) v. Lt, Col. fiuoy D. Colabawala, 76 Bom. L.R. eee = wes Ssi 
Bombay Enamel Works v. Purshottam 8 , Somatya, 76 Bom., L.R. se -e a wes 


Central Bank Executor and Trustee Co. Ltd. v. K. R. Pawar, 76 Bom. L.R. (0.0.5) ase 
Charity Commissioner v. Shri Viahram Bharati Goswami, 76 Bom. L-R. a aes 
Deshmukh (S.M) o. Ganesh Krishnaji Khare, 76 Bom. L.R sae one 
Dhirajlal Kathewadi v. Ranchhod Balaram Nayak, 76 Bom. L.R. e aoe 


Kbrehimbhei Abdul Kayum v. State of Maharashtra, 76 Bom. L.R. eee ase 
Eric George Day v. Constance Muriel Day, 76 Bom. LR. er es (0. CJ). eee 


Farbwerke Hoechst Aktiengesellschaft Vormals ti POCNI & Bruning, A ers: 
tion v». Unichem Laboratories, 76 Bom. L.R. ak as se (O.CF.} o eee 
ti Ram Bhande v. Balirem Raghunath, 76 Bom. LR. wee adi 
Gonitandas & Co. (AL) v. D. Arvind Mills, 76 Bom. L.R. a (G.C v ‘iste sie 
Great Eastern Shipping Co, Ltd. v. The Union of India, 76 Bom. L.R. (0.CJ.) «. vee 
Habib Ahmed Khudabux v. Abdul Khadar Rehmanji, 76 Bom. L.R. ont a ve 
Haribe Keshav Barbole v. Smt. Motibai Deepcl: and, 76 Bom. L.R. ae wae wae 
Hindustan Embroidery Mills v. K. Ravindra & Co., 76 Bom. L.R. ... (O.C.J.)... aut 
Janardhéan C, Upadhye v. Rajni Patel, 76 Bom. L.R. oe be ae 
Jatashan kar Dayaram v. Commissioner of Income-tax, 76 Bom. L.B. (O.C J.) «.- E 
Jethabhai Ratanshi v. Manabai Jethabhai Ratanshi, 76 Bom. L.R. . one 
Jethi T, P Da Mahareshtre State Co-operative Tribunal, 76 Bom. L.R. sak 
Jhaman : Dadlani v. Ramanlal Maneklal Kantawala, 78 Bom. L.R. ... ees 
RRENA PRA pe) Motor Accidents Claims Tribunal, 76 Bom. L.R. wei one 
d Malani v. Shankarreo Patil, 76 Bom. L.R. ase fa aes 
Kalyan Kamae Nog t. Dina Guha, 76 Bom. L.R. eee (0. 63): ae sate 
Kamala Gobindram Buxani v, Badrtprasad Pandey, 16 Bom. LR.. ssi = Sis 
Kartarsing H v. Smt. Muktabai Pareshram, 76 Bom. LR. sis a ai 
Kastarbai Ratanchand Gandhi v. 8.5. Badole, 76 Bom. L.R. $3 wes ese as 
Khemohand I Rajpal v. 8. C. Gupte, 76 Bom. L.A. 


Thenguma oy 
Kumari Jethi T. EP v. Maharashtra State Co-operative Tribunal, 76 Bom. L.R. 
RNE iram Lakhani v. 5. M. Kuray, 76 Bom. LR,  ... eee 


Maheshwari v. Bhiku Ponjaji,76 Bom. L.R. ... re eee 
Lia Kishonehend 3 aisinghani v. eee ee 76 Bom. DE, gus see eas 
Limbayya Limbadri Adep v. Narammabai Sadashty, 76 Bom. L.R.. <a oa das 
ML. Gordhandas & Co. v. D. Arvind Mills, 76 Bom. L.R. ie (O Daes ove 


Major 8. L. Bhasin v. Lt. Col. Rucy D. Colabawala, 76 Bom. L.R. ee 

Marutreo Bhaurao Shelke v. Akbaralli Noorbhai, T6 Bom. LR. .. 

ee ke Ltd. v. The Union of India, 76 Bom. LR. (0. CJ)». 
P. T, Anklesaria & v. The Union of India, 76 ae LR.. os 





Minoo Maneckshaw Kalifa v. Union of India, 76 Bom. L.R. aia OCs oa 
Mithailal Dalsinghar Singh v. 8. Y ee 76 Bom. L.R. ; ; 0.C.J.) = ‘ 
Mohandas Vishindas Chainani v. 1,76 Bom. L.R. : r ; 
Motilel Madanchand Lodha v. ho Tanaji Patil, 78 Bom. LR. ..- 


Municipal Corporation of Greater Bombay v. Bhawan Sakharam, 76 Bom. LR. . oe 
. Pandit Vishwanath Atmaram, 76 Bom. LR.  ..- sae n vase sis 


N. Venkatrao Narsingreo v. Kishatanna Jalanna, 76 Bom. L.R. .«.. ae Eee sis 
Namdeo Vishnu Joshi v. Raghunath Ganu Kadam, 78 Bom. LR. ... ies a ays 





Nandlal Topandas v. R. K. Joshi, 76 Bom. L.R. gai 
New Grand High Class Bakery v. "The Em State Insurance Corp. "76 Bom. L.R... ` 
Nihalchand Dalichand v. Mumtaz Shaikh, 76 Bom. LR.  ... e (O.C J.) o ; 


P. T. Anklesaria v. Union of India, 76 Bom. L.R. ys des acy (o OJy see 
P.T. Anklesaria & Co. v. Union of India, 76 Bom. LR. ces we (0.C.J.) --- 


vi PD THE BOMBAY LAW REPORTER. | [VOL. LXXVI. 


a p- a 1 / 
Pandn Dhondi Yerudkar v. Ananda Krishna Patil, 76 Bom L.R. ... we OR gaa 
Panjumal Hassomal Advani v. Harpal Singh, 76 Bom. L.R. .. es a 
Porbunderwals & Sons (A.E) v. Gulam Husseini Alibhai Nathani, 76 Bom. LR. sae 
Prebhakar Raghunath Dixit v. B. S. Kothare, 76 Bom. L.R. aes sae 
——-—--_Shamrao Marathe v. Maharashtra State Elec, Board, 76 Bom. LR. ule ae 





Premior Automobiles Limited v. Kamlakar Shantaram Wadke, T6 Bom. LR; ... eee 
RamdasP. Chitrigi v. Monica P. Mirands,76Bom.L.R.  ... ox (EBJ sa aus 
Ramesh Himmatial Shah v. Harsukh Jhadavji Joshi, 76 Bom. L.R. sing age ons 

Krishna Rao v. The State Bank of India,76Bom.L.R. ... (O:C.J.) ... aes 
Ramkrishna Ganpat Futane v, Mohammad Kasam, 786 Bom. L.R. 2... mae tee ae 
Ramzan Fathubhai Tamboli ». Bansilal Chunilal, T6 Bom. L.R. .. $ 


Raymond Woollen Mills Ltd.'s. Jt. Chief Controller of Imports, 76 Bom. DR. O. C.J.) > 
Re. Zuari Agro Chemicals Ltd., 76 Bom: L.R. ... ~ 
Rikhabchand Mohanlal v, Sholapur Spg. & Wvg. Co. Ltd., 76 Bom. TRS si i iii 


S. L. Bhasin (Major) v. Lt. Col. Rucy D. Colabawala, 76 Bom. L.R. sue Bua ve 
S. M. Deshmukh p. Ganesh Krishnaji Khare, 18 Bom. L.R. . s ai aa 
Sadanand Patankar v. New Pranhat Sik Mils (No 2 76 Bom. LR. eee eis oe 
Sakharam Shekn Shinde v, Shtva Deorao Ja 78 Bom. L.R. ... sak scè TE 
Sayad Ahmed Kabuli v. The State of Maharashtra, 78 Bom. LR. .. i su 
Shakti Eleotro Mechariical Industries v. F. H. Lala, 76 Bom. L.R. oO. a 
ta Agarwal v, M/s. Baldota Bros,, 76 Bom. LR.. .. (O. 

a a Punjab tive Housing Society Ltd. v. G. W. Kshirsagar, 76 Bo 
Shri Sayad buli v. The State of Maharashtra, 76 Bom. LR. : 
Shrinivas Subyys Alws v. Kriahnavani Vasudeo Mudliyar, 76 Bom. LR. : en 
Smt. Kadamma Anjapps v. Motor Accidents Claims Tribunal, 76 Bom. L.R. ies 
Special Land on Officer v. Dr. Mohamad Salim Samsuddin, 76 Bom. ax 
Stato of tra v. Bapurao Dnyanoba Chiddarwar, 76 Bom. L.R. ... ue eve 
rer itt Će, N, M. Shah, 76 Bom. L.R. nn esse eee s. +o 
Leet, Narayan Shankar Hasabnis, 76Bom.L.R. ... sae ae aise 
: Steel Plant Private Ltd. v. The Republic Forge Co, Ltd.,'76 Bom. LR. (O.C.J.) ... a 
Sia lige a bree Joshi v. Subhash Kashinath, 76 Bom. L.B. oes er 
Sushilabai Nagesh dorkar v. State of Maharashtra, 76 Bom. L.R. (F.B.) nan mr 


Tata Enginsering And Locomotive Co. Ltd. v. Union of India, 76 Bom. L.R. (0.C.J.) ... 
Thakuri 


Valiram Lakhani v. S. M. Kuray, 76 Bom. L.R. zs wns pas ea sia 


Unlon of Tadia v. A; K. tad . 800. Ltd. v. rE TA 76 Bom. L.R. ... 3i 

of India v, A. K. Mithi a, 76 Bom. L.R. sine e = =(0.C.9J.).. ees 

-amt S. R R. Doiphode, 76 Bom. LR. . aa % 
T Soindia Steam Navigation Co. Ltd., T6 Bom. L.R. ~.. (0.C.J.) .. a 


ia cance Banas, Chabildas Sobhagchand, 76 Bom. L.R. ... = bes 
Venkatrao Naraingrao (N.) a. Kishatanna Jalanna, 76 Bom. LR. ... wee wei 
Virbala Samant Lokhande v. Sumant Madhav Lokhande, 76 Bom, LR. ... “a ess 


Yeshba{ Gangadhar Pathak v. Ganpat Irappa Jangam, 76 Bom. L.R. te T ivi 


Zuarl Agro Chemicals Ltd., 76 Bom. LR. ... ait oe ve (O.C.J.) 20 
CRIMINAL 

Bombay areca nies: Agenoy Ltd. v. E 76 Bom. L.R. wee 

Godrej P. Joshi v. M. V. Bhatia, 76 Bom. L.R. a ee a vai 

Gulroxbanu Karmalli v. Karmalli, 76 Bom. L-R. see bs ai sue jee 


Jethalal Lalji Shah v. Khimji M. Bhujpurie, 76 Bom. L.R. ... des TF gi sui 
Kano (P.K.) v. Farook Khoordeyar Irani, 76 Bom. L.R. P wes eae ats ees 
Madhukar Vishram Sawant v. The State of Maharaghtra, 76 Bom. L.R. ue re ve 
Narayanan Nambeesan v. State of Maharashtra, 76 Bom, L.R. ose oes eee aes 


P. K. Kane v. Farook Khoordayar Irani, 76 Bom, L.R., eae 
Prabhakar Laxman Mokashi v. Sadanand Trimbak Yardi, 76Bom. L.R. ... 


Ramkrishna Beburao Maske v. Kishan Shivraj Shelke, 76 Bom. L.R. pioa “eae is 


Sayed Abdul Khair v. State of Maharashtra, 76 Bom. L.R. 

Shah Jethalal Lalji v. ard Kaban uria, 76 Bom. L.R.. wate ue a 
State of Mahararhtre v. R. 6 Bom. L.R. see » (FB) -e 
v. R. 3. Thakkar, 76 Bom. LR. o de Sets See a 5 
———v. Ramchandra Vasudeo Desh 6, 76 Bom. L.R. 

w, Uar Badshah, 76 Bom. L 

Sukhdeo Vithal Pansare v. State of Maharashtra, 76 Bom. L.R. 


Vishnu Krishna Belurkar v. State of Maharashtra, 78 Bom. LA. ... (F.B.) ... 


1 








| The 
. “Bombay Law Reporter. 
REPORTS. 


January, 1974. 
ORIGINAL CIVIL. 


Before Mr. Justice Nam. 
SHRI MITHAILAL DALSINGHAR SINGH v. 8.V. JOAG.* 


Secondary Schools Code, Rule 77—Constitution of India, Art. 226—Decision of Deputy 
Director of Education in appeal under Rule 77 when can be challenged under art. 
226—Whether answers to written questionnaires issued by Deputy Director of Educa- 
tion should be shown to parties. 


The Deputy Director of Education, Government of Maharashtra, in hearing an 
appeal from the decision of the Inquiry Committee under Rule 77 of the Secon- 
dary Schools Code, must observe rules of natural justice and if he does not do 
go, his decision will be Hable fo be corrected by the High Court in exercise of 
its powers under art. 226 of the Constitution of India. 

Amratilal v. State,! agreed with 

Regina v. St. A. H. E. School? State v. Lok Shikshan Sanstha, C. A. Moss v. 
The Management of St. Patncks High School, Secundrabad,4 State v. A}it Kumar,5 
Uma Shenoy v. The State,6 A. K. Kretpak v. Union of India! and C. B. Boarding 
& Lodging v. State of Mysore,’ referred to. 

There can be no objection to the practice followed by the Deputy Director of 
Fducation to issue written questionnaires to the parties when hearing appeals under 
Rule T7 of the Secondary Schools Code, but it is imperative that answerw should 
be shown to both the parties and they should be afforded an opportunity of being 
heard in supporting or opposing the appeal. 


H. Q. Advan with L. K. Jaisinghani, for the petitioners. 
J. M. Sethna, instructed by Litle & Co, for respondent No. 1. 
V. D. Govilkar, for respondent No. 2. 


Naw J. The petitioners are the President and the Secretary respectively of 
Arya Samaj, Matunga; Bombay 19. The said Arya Samaj inter alia conducts 
a secondary school known as “‘Shri Dayanand Balak Vidyalaya’’ at Matunge. 
Respondent No. 2 was the Principal of the said school and was found to be 
guilty of certain charges by an Inquiry Committee. Respondent No. 2 appealed 
under Rule 77 of the Secondary Schools Code of the Government of Maha- 
rashtra to reapondent No. 1 the Deputy Director of Education, Greater Bom- 
bay, who by his order dated March 28, 1972 ordered respondent No. 2 to be re- 
instated. The petition has been filed for a writ of certiorari or other appro- 
priate writ, order or direction quashing the said order. The facts leading to 
this petition are briefly as follows: 

"Decided, January 23/24, 1973. O.C.J. 
Miscellaneous Petition No. 288 of 1972. 
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On April 24, 1971 the Management of the School (hereinafter for the sake 
of brevity referred to as ‘‘the Management’’) issued to respondent No. 2 a 
show cause notice containing three charges against him viz. (a) that he had 
promoted a student by name Jaiprakash Singh from Standard X to Standard 
XI by manipulation of mark sheets of the examination held in April 1970 (b) 
that he had issued two false certificates (i) School Leaving Certificate issued 
to the said Jaiprakash Singh and (ii) Certificate regarding residence to Ram- 
nihore Jagdish Narayan Shukla, and (c) that he had drawn house rent allow- 

ance illegally and improperly. Respondent No. 2 submitted an explanation 
dated April 29, 1971. Thereafter an Inquiry Committees consisting of three 
Persons Was constituted, two nominated by the Management and the third by 
respondent No. 2. The inquiry was under Rule 77 of the Secondary Schools 
Code. On July 2, 1971 the Inquiry Committee chargesheeted respondent 
No. 2. On July 14, 1971 respondent No. 2 submitted his lanation to the 
eet. After the inquiry was completed respondent No, 2 was found 
guilty of all the charges and the Inquiry Committee held on January 29, 1972 
that respondent No. 2 be dismissed from service. 


On February 15, 1972 respondent No. 2 preferred an appeal under Rule 77 
of the Secondary Schools Code to respondent No. 1. On March 3, 1972 rea 
pondent No. 2 wrote to the Management his letter exh. F to the petition enclos- 
ing a copy of the appeal and requiring the Management to send to respondent 
No. 1 the remarks of the Management thereon if any, summary of the datewise 
proceedings of the Inquiry Committee’s meetings, copy of the resolution decid- 
ing to suspend respondent No. 2 and result sheet of the Annual Examination 
of the Standard X held in April 1970. It must be pointed ont that this letter 
does not call for the proceedings of the Inquiry Committee. On March 18, 
1972 the Management replied by the letter exh. G to the petition sending the 
summary of the proceedings and other documents required in the letter of 
March 8, 1972, except the remarks of the Management on the appeal. It was 
stated that the remarks would be sent after the Management studied the said 
appeal, .It must also be mentioned that the summary of the proceedings was 
merely the diary of the proceedings and did not contain the evidence or the 
substance of the evidence recorded by the Inquiry Committee. On March 14, 
1972 respondent No. 1 wrote to the Management fixing March e 1972 at 
4.00 p.m. for the hearing of the matter. 


The petitioners have stated in paras. 11 and 12 of the petition that they 
ala the office of respondent No. 1 on March 20, 1972 at 4.00 p.m. They 
state that respondent No. 2 was not there. Respondent No. 1 inguired of the 
petitioners whether they desired to be heard in the appeal. Petitioner No. 2 
answered in the affirmative. On this respondent No. 1 gave to the petitioners 
a questionnaire containing about twenty questions to be answered in writing. 
Petitioner No. 2 objected to this procedure but respondent No. 1 informed him 
that this was the usual procedure adopted by him. Thereafter petitioner 
No. 2 was made to sit in a separate cabin for answering the questions. By 
6.00 p.m. he had answered half the questions when respondent No. 1 came to 
the cabin and informed petitioner No. 2 that the office time was over and that 
petitioner No. 2 should come the next day for answering the remaining ques- 
tions. The petitioners state that they went again on March 22, 1972. On 
this occasion petitioner No. 2 completed the replies and at the end of the re- 
plies stated “‘In the end the Management reserves its right to make its sub- 
Mission at the time of the hearing of the appeal’’. Respondent No. 1 inquired 
about the remarks of the Management on the appeal. Petitioner No. 2 stated 
that he would positively submit the remarks by March 29, 1972. The peti- 
tioners state that respondent No. 1 stated to petitioner No. 2 that he would fix 
up the date of hearing after he had received the Management’s remarks on or 
about March 29, 1972. The petitioners thereafter submitted the remarks of 
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the Management on the appeal on March 28, 1972. The petitioners state that 
on March 29, 1972 they were surprised to receive the letter of respondent No. 1 
dated March 28, 1972 forwarding the decision of respondent No. 1 asking the 
Management to reinstate respondent No. 2. The letter and the impugned 
order are exh. J to the petition. 

The grievance of the petitioners is that respondent No. 1 arrived at his deci- 
gion without giving to the petitioners a hearing at any time and without having 
before him either the record of the proceedings of the Inquiry Committee or 
the comments of the Management on the appeal and without putting to the 
parties the respective answers of the other party to the questionnaires, issued 
by respondent No. 1. 

On behalf of the respondents a preliminary objection has been taken to the 
effect that this petition is not maintainable. They contend that the Secondary 
Schools Code under which the appeal was preferred has no statutory force. 
The said Code contains administrative instructions of the Government of 
Maharashtra. As a condition of recognition of the petitioners’ school by the 
State and as a condition of receiving aid from the State of Maharashtra the 
Management had accepted and agreed to be bound by the provisions of the 
said Code including the provision for appeal to the Deputy Director of Edu- 
cation and has agreed to accept his decision as final and binding. It is con- 
tended that the petitioners have no locws stands under art. 226 of the Consti- 
tution as the said provision is not applicable to the facta and circumstances of 
the case. Respondent No. 1 contends that he has not acted as a public or 
statutory authority under any law and no writ petition is, therefore, main- 
tainable. He contends that his decision was given under contractual provi- 
sions. 

It must be mentioned that the’ Secondary Schools Code has been introduced 
by the Government of Maharashtra as a part of the grant-in-aid system. Hdu- 
cational institutions are required to accept the said Code as a condition of their 
recognition by the State as also as a condition of the aid given to them. They 
ean refuse to abide by the Code at the peril of non-recognition and refusal of 
the aid out of the State funds. Rule 77 of the said Code prescribes the proce- 
dure of inquiry against employees of schools who have accepted the said Code 
and Rule 77 (3) (8) (viii) of the said Code provides that if an appeal is prefer- 
red, the Deputy Director shail take a decision on the appeal within two months 
of the receipt of the appeal. 

The respondents have cited the case of Regina v. St. A. H. E. School! This 
was a case from Mysore. In this case the appellant was working as the Head 
Mistress in the respondents’ achool. She was found guilty of certain charges 
and was reduced to the position of an Assistant Teacher, She filed an appeal 
before the District Hducational Officer who rejected it. She filed a second 
appeal before the Divisional Inspector of Schools who allowed the appeal and 
directed the Management to restore her to her original position. The 
ment declined to do so and she filed the suit from which the appeal before the 
Supreme Court arose. The Supreme Court observed that the rules for recog- 
nition and aid to private schools is a matter between the Government and the 
Management and a third party such as a teacher aggrieved by some order of 
the Management cannot derive from the rules any enforceable right against the 
Management on the ground of breach or non-compliance of any of the rules. 
The Supreme Court observed that the rules cannot be regarded as having the 
status of statutory rules and cannot be said to have the effect of controlling the 
relations between the Management of a school and its teachers or the terms and 
conditions of employment of such teachers or abrogating the Jaw of master and 
servant which ordinarily would govern those relations. The Supreme Court 
further observed that a breach or non-compliance of the condition of such rules 
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would entail either the denial or withdrawal of recognition and aid. The 
Management of a school would commit a breach or noncompliance of the con- 
ditions laid down in the rules on pain of deprivation of recognition and aid. 
But the enforcement of such rules is a matter between the Government and the 
Management and a third party such as a teacher’ aggrieved by the order of the 
Management cannot derive from the rules any enforceable right against the 
Management on the ground of a breach or non-compliance of any of the rules. 
What the Supreme Court laid down in this case is firstly that such rules have 
no statutory force and secondly that the two parties to the rules being the 
Management of the School and the Government, a third party like a teacher 
derives no benefit from the rules which could replace the contrast of sarvice. 
No question of maintainability of a writ petition against the Government 
authorities Impugning an order -made in violation of rules of natural justice 
arose in that matter. In my opinion, this Judgment does not come in the way 
of the maintainability of the present petition. 

My attention was next invited by the respondents to the case of State v. Lok 
Shikshan Sanstha* This was an appeal from the Bombay High Court and 
Grants-in-aid Code of the Government of Maharashtra was under consideration. 
The respondents had applied to the State of Maharashtra for permission to start 
schools in the areas concerned as desired by them. ‘This application had been 

rejected. The respondents had filed writ petitions in this Court which had been 
allowed. The Government of Maharashtra went in appeal to the Supreme 
Court, The Supreme Court observed that so long as there was no violation of 
fundamental rights and if the principles of natural justice were not offended, 
it was not'for the High Court to lay down the policy that should be adopted by 
the educational authorities in the matter of granting permission for starting 
schools. The question of policy is essentially for the State and such policy will 
depend upon an overall assesament and summary of the requirements of resi- 
dents of a particular locality and other categories of persons for whom it is 
essential to provide facilities for education. The Supreme Court held that the 
provisions of the Grants-in-aid Code were executive instructions without any 
constitutional force and they were for the purpose of grant of permission and 
recognition of schools and for the purpose of receiving grant from the Govern- 
ment. The appeal was, therefore, allowed. In this case also it was held that 
the Grants-in-aid Code constituted executive instructions of the. Government of 
Maharashtra and was without any constitutional force. As the matter was bet- 
ween the State and those proposing to start a school, the Supreme Court enter- 
tained the appeal, but on merita set aside the order of the High Court. The 
question of maintainability of a petition under art. 226 of the Constitution was 
not decided in this appeal. 

The respondents also cited a judgment of the Andhra Pradesh High Court in 
the case of O. A. Moss v. The Management of St. Pairicks High School, Secun- 
drabad.? The respondents in that case filed a petition under art. 226 of the 
Constitution for issue of a writ of certiorari to quash the order of the Director 
of Public Instruction whereby he had set aside an order of the Principal dis- 
missing reapondent-appellant No. 2 from service for an alleged misbehaviour. 
The writ petition was allowed by a single Judge of the said High Court who 
issued a writ of certiorari quashing the order of Director of Public Instruc- 
tion. The appellant filed an appeal against thé said decision. In the said 
case there was a contract between the Management and the appellant. ` Clause 
10 of the said contract provided for an appeal to the Director of Public In- 
struction similar to the provision contained in the Grants-in-aid Code. The Divi- 
sion Bench came to the conclusion that the appeal could not be deemed to have 
been under the rules contained in the Code’ but was under Clause 10 of the 
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contract and the Director of Publio Instruction was in the nature of a private 
arbitrator. The Division Bench, therefore, held that the High Court had no 
jurisdiction to interfere with the decision of a private arbitrator even if the 
private arbitrator was a Government servant. The Court further held that 
the Grants-in-aid rules in which a provision exists providing for appeal against 
the order of the management to the Director of Public Instruction are not 
rules made under any statute. They are mere executive instructions given 
by the Government and cannot be legally enforceable in a Court of law. The 
maintainability of the writ petition was however not decided on the basis of 
Grants-in-aid Code, but on the basis that the reference to the Director of Pub- 
he Instruction was a reference to a private arbitrator under a contract bet- 
ween the parties. This case, therefore, does not help us much in the matter. 


The respondents also cited the case of State v. Ajit Kumar* In that case 
the respondent was a teacher in a private college affiliated to the Gauhati Uni- 
versity. The college was receiving grants-in-aid from the State on certain 
conditions set out in the rules. One of the rules provided that if a teacher 
stood for election to the Legislature, he should be on compulsory leave without 
pay from the date of filing nomination till the end of the next academic session 
or till the termination of the term of the office to which he may be elected. The 
respondent applied for leave for three months and contested for a seat in the 
Parliament but was defeated. He applied for permission to rejoin which was 
granted by the Governing Body. The Director of Public Instruction pointed 
out that this was contrary to the rules whereupon the Governing Body 
granted compulsory leave to the respondent till the end of the academic session. 
The respondent thereupon filed a petition in the High Court for the issue of a 
mandamus. The High Court issued a writ of mandamus. In appeal the 
Supreme Court set aside the decision of the High Court on the ground that the 
rules being mere administrative instructions have not the force of law as 
statutory rules and therefore the rules do not confer any right on the teachers 
of private colleges which would entitle them to maintain a writ petition under 
art. 226 for the enforcement or non-enforcement of any provisions of the rules. 
It was further held that the rules were between the college and the Govern- 
ment and no teacher of any college has any right under the rules to ask for 
the enforcement of the rules. It was open to the Governing Body not to carry 
out any such instruction and it will then be open to the State to consider what 
grant to make. The matter was disposed of on the point that no teacher of 
any college had.any right under the rules to ask for the enforcement or non- 
enforcement of the rules. The petitioners before me are not teachers and the 
question of enforcement or non-enforcement is between the Government and 
the Management. This judgment of the Supreme Court also has no applica- 
tion to the facts of this case. 


On behalf of the petitioners sainia: was placed on a Divim Bench judg- 
ment of the Mysore High Court in the case of Uma Shenoy v. The State In 
that case the petitioner was employed as a teacher on terms contained in an 
agreement. It was alleged by the Headmaster that she was guilty of disobe- 
dience. The charge was held to be proved against, her and she was dismissed 
from the school. She appealed to the Director of Public Instruction under the 
Grants-in-aid Code who ordered her to be, reinstated. The Management pre- 
ferred an appeal which was allowed. The two appellate orders were challeng- 
ed by the petitioner in the writ petition before the High Court. It was held 
that the Director of Public Instruction disposed of the appeal only as a public 
authority and any order passed by him was amenable to the High Court’s 
writ jurisdiction. It will be noticed that in this case a writ petition by the 
teacher was held to be maintainable. 
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The petitioners also cited the case of A. K. Kraipak v. Union of India® on 
the question of rulea of natural justice. The Supreme Court observed that 
the dividing line between an administrative power and a quasi-judicial power 
is quite thin and is being gradually obliterated. The concept of rule of law 
would lose its vitality if the instrumentalities of the State are not charged with 
the duty of discharging their functions in a fair and just manner. What was 
considered as an administrative power some years back is now being consider- 
ed as a quasi-judicial power. With the increase of the power of the adminis- 
trative bodies it has become necessary to provide guidelines for the just exer- 
aise of power. To prevent the abuse of that power and to see that it does not 
become a new despotism, Courts are gradually evolving the principles to be 
obgerved while exercising such powers. In matters liké these public good is 
not advanced by a rigid adherence to precedents. New problems cali for new 
solutions, It is neither possible nor desirable to fix the limita of a quasi-judi- 
cial power. The aim of the rules of natural justice is to secure justice or to 
put it negatively to prevent miscarriage of justice. These rules can operate 
only in areas not covered by any law validly made. In other words they do 
not supplant law of the land but supplement it. The concept of natural justice 
has undergone a great deal of change in recent years. If the purpose of the 
rules of natural justice is to prevent miscarriage of justice, there is no reason 
why those rules should be made inapplicable to administrative inquiries. The 
above case was followed by the Supreme Court in the case of C. B. Boarding & 
Lodging v. State of Mysore,’ wherein also the Supreme Court observed that 
the dividing line between an administrative power and quasi-judicial power 
is quite thin and is being gradually obliterated. The principles of natural 
justice apply to the exercise of the administrative powers as well. But those 
principles are not embodied rules. 

Lastly the petitioners relied on a judgment of a single Judge of the Gujarat 
High Court in the case of Amratlal v. State® In that case the Management 
of a school were challenging the orders passed by educational authorities with- 
holding the grant under the Gujarat Grant-in-Aid Code. The learned Judge 
observed that the discretion under Gujarat Grant-in-Aid Code to withhold or 
reduce the grant can be exercised by the Director of Public Hducation only if 
the Code rules were not complied with and it must be exercised reasonably and 
not arbitrarily and if the Director withholds or reduces the grant by miscon- 
struing the rules or by misunderstanding the rules of natural justice, his 
action would be arbitrary, discriminatory and void as contravening art. 14 of 
the Constitution. In this case the petition was entertained under art. 226 of 
the Constitution. The learned Judge observes in his judgment (p. 262): 

“Rules regulating payments of grants by Government are to be found in Grant- 
In-Aid Code. These rules are executive in nature and there ig no dispute on this paint. 
The question is whether the petitioners can claim any right under these executive 
rules. The general principle is that the executive rules confer no enforceable right”. 
In another para of the judgment, the learned Judge observes (p. 267): 

“Therefore, in the present case the petitioners on the proof of substantial com- 
pliance with the rules of the Code, are entitled to obtain grant although under the 
Code the grant has to be paid at the discretion of the sanctioning authority. The dis- 
cretion has to be exercised by the authority in a reasonable and bona fide manner and 
not arbitrarily and capriciously. Even if the rules relating to the grants are mere 
executive instructions ane cannot forget that the Government is dealing with the 
public funds. We are not in ancient days when the grant made by the Government 
in ald to educational institutions was regarded as bounty. For disbursing grant the 
Government has framed rules and if the rules are not complied with, the clatm af 
the petitioners to grant cannot be rejected”. 
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The learned Judge held the orders of the educational authorities to be illegal 
and void. ` 

In the present case respondent No. 2 who was the Principal of the school 
was charged with serious offences. The Inquiry Committee came to the con- 
clusion that the charges were proved and that he ought to be removed. Under 
Rule 77 of the Secondary Schools Code an appeal lies from the decision of the 
Inquiry Committee to the Deputy Director of Education, Government of Maha- 
rashtra. The acceptance of the Secondary Schools Code is a condition prece- 
dent imposed by the State Government to the recognition of a school or of a 
grant of aid to it. It cannot be said that the school can refuse to carry out 
the decision of the Deputy Director and the consequence would at the most be 
that it would be deprived of the aid. In the fleld of education, it is extremely 
difficult for an educational institution to survive without the State aid and to 
extend educational facilities at reasonable fees to people of average means. It 
is the duty of the State to aid educational institutions in the State from public 
funds. Hven if the rules contained in the Secondary Schools Code are mere 
executive instructions, the Government issues those executive instructions as a 
condition precedent to the disbursement of public funds. I agree with the 
learned Judge of the Gujarat High Court when he observes that we are not 
living in ancient times or in an autocratic regime where an educational insti- 
tution must carry out the unjust behests of the authority in order to get aid. 
The executive instructions are contained in rules framed by the Government 
which provide for an appeal against an order in an inquiry against a member 
of the staff of a school and I have no doubt in my mind that in hearing the 
appeal the appellate authority must observe rulea of natural justice and if it 
does not do so its decision will be liable to be corrected by the High Court in 
exercise of its powers under art. 226 of the Constitution of India. This is the 
only safeguard that the educational institutions have against the arbitrary 
actions of officers of the Government hearing appeals under Rule 77 of the 
Secondary Schools Code. The concept of rule of law would undoubtedly lose 
its vitality if the authorities are not charged with the duty of discharging their 
functions in a fair and just manner and are allowed to foist an unwanted em- 
ployee or a corrupt teacher on the Management arbitrarily or in a despotic 
manner. This would do harm to the cause of education itself. I, therefore, 
hold that the present petition is maintamable. 

Coming to the merits of the matter, the petitioners complain that the appeal 
was decided by respondent No. 1 without a hearing. In his affidavit dated 
September 18, 1972 in reply respondent No. 1 has stated that he had heard 
the parties on March 20, 1972. This has been denied by the petitioners. With 
regard to the issuing of the written questionnaire respondent No. 1 has stated 
that it was his usual practice to issue written questionnaires to the parties in 
hearing appeals under Rule 77. There cannot be any objection. to issue of 
written questionnaires but it is imperative that answers should be shown to 
both the parties and they should be afforded an opportunity of being heard in 
supporting or opposing the appeal.. In answering a questionnaire a party is 
limited to answering questions put to him only. He may have something to 
say in addition. The entire proceedings were admittedly not before respon- 
dent No. 1. There can be no justice done to an appeal without the entire pro- 
ceedings being before the appellate authority. Apart from the entire pro- 
ceedings even the comments of the Management invited by respondent No. 1 
were received by respondent No. 1 late on the evening of March 28, 1972.° The 
proper stage for a hearing would have been not March 20, 1972 as respondent 
No. 1 alleges but after the questionnaire had béert answered, the proceedings 
were before him, the comments of the Management were before him, the com- 
ments were shown to respondent No. 2 and answers to the two questionnaires 
were placed before both the parties. In the questionnaire completed on March 
22, 1972 the petitioners had asked for a hearing. This request suggests that 
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there had been no hearing before that date. But even if the allegation of 
respondent No. 1 be correct that he had given a hearing to the parties oh March 
20, 1972, in my opinion, it was no effective hearing at all. 

It is also strange that the impugned order bears the date March 28, 1972. 
The comments of the Management were received by respondent No. 1 late in 
the afternoon of March 28, 1972. His decision was received by the Manage- 
ment on the morning of March 29, 1972. Respondent No. 1 states in his affidavit 
that he had gone through the comments of the Management on the appeal I 
am informed that the comments themselves extend into twenty-five foolscap 
pages. It is most unlikely that there has been proper application of the mind of 
respondent No. 1 before arriving at his decision. I am, therefore, of the view 
that there has neither been adequate hearing, nor proper application of mind of 
the appellate authority and rules of natural justice have not been followed. 

In the result, I grant the petition in terms of prayer (a) and set aside the 
order of respondent No. 1 exh. J to the petition. I also direct that the appeal 
be heard. either by the Director of Education himself or by any other Deputy 
Director of Hducation senior in rank to respondent No. 1. There will be no 
order as to costa. 

I direct that the appeal be decided within two months from the date of the 
receipt of the writ by the authorities. Writ to go immediately. The amounts 
deposited by the pechonsr in Court shall be refunded to them. - 
Petition granted. 





Before Mr. Justice Nain. 
THE UNION OF INDIA v. THE SCINDIA STEAM 
NAVIGATION CO. LTD.* 

Arbttration Act (X of 1940), Sec. 34—Plaintiffs suit against defendants owners of ship 
and Port Trust authorities jointly to recover value of goods not delivered—Defen- 
dents’ notice of motion for stay of sult on ground that under Charter Party dis- 
putes agreed to be referred to arbitraton—Port Trust authorities not parties to 
Charter Party and not agreeing to refer disputes to arbttration—Whether stay of 
suit should be ordered. . 

The plainte disd aoid oai Whe’ owned of a dhin -atendaats No: 1) for 
recovery of an amount in respect af short delivery of goods and also against the 
Bombay Port Trust (defendants No. 2) as statutory bailees of the said goods. The 
claim was jointly against both the defendants. Defendants No. 1 alleged that they 
had delivered the entire consignment to defendants No. 2 as bailees and the short- 
age had occurred when the goods were in their possession, while defendants No, 2 
alleged that defendants No. 1 had short delivered goods to them and they were, 
therefore, not Ilable. Defendants No. 1 took out a notice of motion for stay of suit 
under s. 84 of the Arbitration Act, 1940 to compel the plaintiffs to refer the suit 
disputes to arbitration pursuant to an arbitration clause in the Charter Party en- 
tered into between the plaintiffs and defendants No. 1. Defendants No. 2 were not 

_ parties to the Charter Party and they did not agree to refer the disputes between 
the parties to arbitration. 
| Held, that the (plaintiffs had a bona fide claim against defendants No. 2 either 
jointly with defendants No. 1 or in the alternative, . 
that H the sult was stayed as against ‘defendants No. 1 and decided by arbi- 
tration and proceeded with against defendants No. 2'in Court, there was every 
likelihood of conflicting findings in the award and the judgment of the Court, and 
that, therefore, the discretion of the Court should be exercised against the stay 
of sult against defendants No. 1. 
Shecdatt y. Prakash Distributora,1 C. H. O. & C. S. Co. v. Brijnathsinghjiè and 
Asiatic Shipping Co. v. P. N. D. Lloyd, followed. 

W. Bruce Ld. v. J. Strong, not followed. 

*Decided, October 12, 1972. O.C.J. Suit 3 ioe ALR. Nag. 61: 


No. 910 of 1971. 3 [1969] LLR. Cal. 874. 
1 [1054] ALR. Nag. 289. 4 [1951] & E.B. 447. 
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Prakash Cotton Mille Pot. Ltd. v. The Punjab Cotton Co., (Exp. & Imp.) Pvt. 
Ltd.,5 referred to. 
J.I. Mehia, with N.G. Thakkar, instructed by Crawford Bayley & Co., for 
defendants No. 1 in support. 
HM. H. Shah, instructed by V. B. whale ton the pinned ta dhow eae 
J. M. Gokani, instructed by Mulla & Mulla & Crasgte Blunt & Caroe, for 
defendants No. 2 


Naw J. Defendants No. 1 have taken out this Motion for stay of the suit 
under s. 34 of the Arbitration Act, 1940 (hereinafter referred to as ‘‘the Arbi- 
tration Act’’), to compel the plaintiffs to refer the suit disputes to arbitration 
as between the plaintiffs and defendants No. 1 pursuant to clause 17 of the 
Charter Party dated November 6, 1970. Defendants No. 2 are not parties 
to the said Charter Party. 

Plaintiffs No. 1 are the Union of India. Plaintiffs No. 2 are The Food 
Corporation of India and are a Government of India undertaking. Defen- 
dants No. 1 are the owners of a steam ship called s.s. Jal-Jawahar. Defen- 
dants No. 2 are the Bombay Port Trust. 

On November 6, 1970 a Charter Party was entered into between plaintiffs 
No. 1 and defendants No. 1 whereby defendants No. 1 agreed to carry on 
board s.s. Jal-jJawahar between November 15, 1970 and November 30, 1970, 
8000 metric tonnes of Urea in bags from United States to ports in India. The 
said Charter Party contains the following arbitration clause: 

“17, Any dispute arising under this Charter Party shall be settled In accordance 
with the provisions of the Arbitration Act, 1940 tm India, each party appointing an 
Arbitrator, and the two Arbitrators In the event of disagreement appointing an Um- 
pire whose decision shall be final and binding upon both parties hereto. The Arbi- 
trators shall be commercial men”. 

Pursuant to the said Charter Party, plaintiffs No. 1 put on board s.s. Jal- 
jawahar 8350.06 metric tonnes of Urea in 167012 bags at New Orleans in 
United States on or about December 2, 1970. Out of the said quantity, a 
quantity of 162799 bags of Urea in sound condition was delivered to the 
plaintiffs. The plaintiffs also received 1623 bags of Urea in slack and torn 
condition, making an aggregate receipt of 164422 bags. There was a short 
delivery of 2590 bags. 

On January 23, 1971 plaintiffs No. 2 registered their provisional claim for 
shortage with defendants No. 1 as well as with defendants No. 2. On January 
27, 1971 they specified the shortage to be 2590 bags and notified both the 
defendants accordingly. The plaintiffs thereafter got the goods surveyed and 
ultimately on April 1, 1971 they sent a claim bill for Rs. 70,084.95 to defen- 
dants No. 1 and on May 14, 1971 to defendants No. 2. By the letter of July 
18, 1971 defendants No. 2 repudiated their liability. Thereafter on Septem- 
ber 4, 1971 the plaintiffs served the statutory notice under s. 87 of the Bom- 
bay Port Trust Act, 1879 on defendants No. 2. Ultimately on November 22, 
1971 the plaintiffs filed the present suit against both the defendants for re- 
covery of the said claim of Ra. 70,084.95. 

In the plaint the plaintiffs have contended that eats to the terms of 
the Charter Party and the Bill of Lading defendants No. 1 are bound and 
liable to pay to them for the short delivery of goods the said sum of 
Rs. 70,084.95, being the value of the said goods which defendants No. 1 have 
failed and neglected to deliver on account of their negligence or in any event 
have wrongfully converted the said goods to their own use. Without prejudice 
to the said claim against defendants No. 1, the plaintiffs say that defendants 
No. 2 are statutory bailees of the said goods and are liable to pay for the said 
goods to the plaintiffs on account of their negligence in not taking proper care 


5 (1908) Appeal No. 112 of 1960 (in Suit Vaidya JJ., on October 18/14, 1969 (Unrep.). 
No. 57 of 1969), decided by K. K. Dosal and 
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of the said goods as aaay bailees. The plaintiffs further say that defen- 
dants No. 2 are guilty of mal-feasance, mis-feasance and non-feasance and are 
liable. In the alternative the plaintiffs say that defendants No. 2 have wrong- 
fully converted the said goods to their own use and are liable to pay to the 
plaintiffs the said claim. It might be mentioned here that the claim in the 
suit is jointly against both the defendants and it is not against either of the 
defendants in the first instance and against the other in the alternative. It 
would, therefore, be for the Court to pass a decree if any either against both 
the defendants jointly or against one of them whom the Court holds to be 
liable for the plaintiffs’ claim. Defendants No. 2 are not a party to the 
Charter Party and are, therefore, not a party to clause 17 thereof which con- 
tains the. arbitration agreement between plaintiffs No. 1 and defendants No. 1. 

Plaintiffs No. 1 oppose the motion for stay and one K.S. Manjrekar, Deputy 
Director in the office of the Regional Director (Food), Bombay, has made an 
affidavit dated September 20, 1972 in reply to the Notice of Motion for stay of 
the suit under s. $4 of the Arbitration Act. In the said affidavit it is contend- 
ed that the cause of action against defendants No. 1 is closely linked with the 
cause of action against defendants No. 2. The plaintiffs further contend that 
they would have to lead a substantial part of the same evidence both in the 
arbitration proceedings as wéll as in the suit if the suit is stayed against 
defendants No. 1. They further contend that either defendants No. 1 failed 
to deliver the entire cargo to defendants No. 2 as statutory bailees or if defen- 
dants No. 1 did deliver the entire cargo to defendants No. 2, defendants No. 2 
would be liable as statutory bailees’and the evidence of the plaintiffs would be 
the same. The plaintiffs also contend that there would be a multiplicity of 
proceedings, viz., arbitration proceedings against defendants No. 1 and the suit 
which would have to proceed in any case against defendants No. 2. 

Section 34 of the. Arbitration Act provides that the Court ‘‘may make an 
order staying the proceedings’’. The making of an order of stay is undoubted- 
ly im the discretion of the Court. This discretion must’ nonetheless be judi- 
cially exercised. Where parties have agreed to refer their disputes to arbi- 
tration and one of them notwithstanding that agreement files a suit to have 
the disputes determined by the Court, the prima facie leaning of the Court 
is to stay the suit and to leave the plaintiff to the tribunal to which he has 
agreed. If parties choose to determine for themselves that they will have a 
domestic forum instead of resorting to the ordinary Courts, a prima facis duty 
is cast upon the Courts to act upon such an agreement. Once the party mov- 
ing for a stay has shown that the dispute is within a valid and subsisting arbi- 
tration clause, the burden of showing why effect should not be given to the 
agreement to submit, is upon the party opposing the application for stay. In 
this case a complication is created by the fact that defendants No. 2 are not 
a party to the Charter Party containing the, arbitration agreement. They do 
not agree to refer the disputes between the parties to arbitration in so far as 
they are concerned. They however submit to the orders of the Court with 
regard to the stay of the suit against defendants No. 1. In these circum- 
stances, I must determine whether in this case I must hold the plaintiffs to 
the arbitration agreement with regard to one of the parties and allow them 
to proceed against the other party in the Court. 

My attention has been invited on behalf of the plaintiffs to the case of Sheo- 
datt v. Prakash Dastributors,) decided by Hidayatullah J. (as he then was) 
and Kaushalendra Rao J. In that case the suit was filed by the plaintiff 
for recovery of Ras. 2 lacs for refund and for Re. 36,000 as damages, De 
fendant No. 1 was a. party to the agreement which contained arbitration 
clause. .The other defendants were not. Defendant No. 2 was an employee 
of defendant No. 1. The Court observed that to stay the suit and permit 


1 [1954] A.LR. Nag. 289. . 
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arbitration would in that case result in splitting up of the action which may be a 
ground for refusing stay. The Court also observed that granting of the stay 
would result in allowing of the case of the plaintiff against some of the defen- 
dants to be determined by the arbitration, leaving the case of the rest of the 
defendants to be decided by the Court and the portion of the claim that 
could not be dealt with in arbitration was by no means small or insignificant. 
On the allegations that the defendants, who were not parties to the arbitra- 
tion agreement, were benamidars and were not persons of substance, the Court 
thought that there was sufficient reason for refusing stay. Accordingly the 
decision of the lower Court refusing to grant a stay was confirmed and the 
appeal was dismissed. The said judgment of the Nagpur High Court was 
followed in the case of C. H. O. & O. S. Co. v. Brijnathsinghyi,? decided by 
Sinha C.J. and Hidayatullah J. (as he then was). My attention was also 
drawn to a Division Bench judgment of the Calcutta High Court in the case 
case of Asiatic Shipping Co. v. P. N. D. Lloyd, in appeal against the decision 
of a single Judge of the said High Court refusing to stay the suit under the 
provisions of s. 34 of the Arbitration Act. The suit was filed by the owner 
of a vessel on a Charter Party between the plaintiffs and defendant No. 1. 
Defendant No. 2 was a guarantor. The Charter Party contained an arbitra- 
tion clause. Defendant No. 2 was however not a party thereto. The Cal- 
cutta High Court held that where on failure of the principal debtor to pay 
the consideration for the contract the plaintiff creditor files a suit against 
both the principal debtor and his guarantor, the Court is justified in refusing 
to stay the suit when there is an arbitration agreement between the plaintiff 
and the principal debtor, the guarantor not being a party to it. It was ob- 
served that the decision upon the liability of a guarantor necessarily involves 
the determination of the question as to whether the principal debtor was lia- 
ble, for, if the principal debtor was not liable no liability could be attributed 
to the guarantor. And as the same issue as regards the liability of the principal 
debtor will have to be gone into both in the suit and in the arbitration pro- 
ceedings, there is every likelihood of conflicting findings and hence the suit 
could not be stayed. The appeal was accordingly dismissed. | 

On behalf of defendants No. 1 my attention was drawn to the case of 
W. Bruce Ld. v. J. Strong.* In that case there was a chain of contracts for 
sale of dried fruit. There was arbitration clause only between the last pur- 
chaser and his vendor. In a suit for recovery of damages for shortage filed 
by the last purchaser against his vendor, the defendant took out a third party 
notice against his vendor, who in turn took out a third party notice against 
his vendor. It was only the last contract between the plaintiff and the defen- 
dant which contained an arbitration clause. The learned trial Judge refused 
to stay the suit, but on appeal the Court of Appeal allowed the appeal and 
compelled the plaintiff to refer his disputes with the defendant to the arbi- 
tration notwithstanding the fact that the suit would have to proceed in Court 
go far as the determination of rights between the plaintiff and the third party, 
and between the third party and his vendor. This judgment is in direct con- 
flict with the decisions of the Nagpur and Calcutta High Courts referred to 
hereinabove. J am afraid, I prefer to follow the Indian decisions. I must. 
add that the case before me for refusal of stay is even stronger than it was 
in the Nagpur and Calcutta cases. 


' Defendants No. 1 have also invited my attention to the judgment in Prakash 

Cotton Mills Put. Lid. v. The Punjab Cotton Co., (Ezp. & Imp.) Pet. Lids 
of a Division Bench of -this Court consisting of K.K. Desai J. (as he then 
was) and Vaidya J. in appeal against the decision of Kantawala J. who 
a [1950] A.LR. Nag. 61. & (1969) Appeal No. 112 of 1969 (in Suit 


8 969] A.LR. Cal, 874. No. 57 of 1960), decided K. K. Desai and 
4 (1951] 2 KB. 447. Vaidya JJ., on October 18/14, 1969 (Unrep.). 
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directed the stay of the plaintiffs’ suit under s. 84 of the Arbitration Act. In 
this case also the contract between the plaintiffs and defendants No. 1 con- 
tained an arbitration agreement whereas defendants No. 2 who were financiers 
of the plaintiffs and were joined by the plaintiffs in the suit, were not a party 
to the arbitration agreement. On appeal the Division Bench affirmed the 
decision of the learned single Judge and dismissed the appeal. In the judg- 
ment of the Division Bench it is observed that where a certain party who is a 
stranger to the arbitration agreement is joined as co-defendant and the Court 
finds that the said party was made a co-defendant in the suit only for the pur- 
pose of escaping from the arbitration agreement, the Court would hold that 
the suit as against the co-defendant was frivolous and vexatious and that the 
Court would not reject the application for stay. It is further observed in the 
adid Judgment that in that case defendants No. 2 had been joined mala fide 
for the purpose of escaping from the arbitration agreement and further that 
there was no possibility of conflicting decisions in the arbitration proceedings 
and in the Court. 

From the facts of this case, it appears to me that it cannot be said that 
defendants-No. 2 have been joined mala fide with a view to escape or resile 
from the arbitration agreement. The plaintiffs have a bona fide claim against 
defendants No. 2 either jointly with defendants No. 1 or in the alternative. 
At the hearing of the suit, the real controversy may come to be between 
defendants No. 1 and defendants No. 2. Defendants No. 1 allege that they 
have delivered the entire consignment to defendants No. 2 as bailees and the 
shortage in the goods had occurred while the goods were in the possession of 
defendants No. 2. Defendants No. 2 allege that defendants No. 1 had short 
delivered the goods to them and were therefore liable. In these circumstan- 
ces, it may be that the defendants may have to fight out each other in the 
suit...The decree may be against both or either of them. The evidence so 
far as the plaintiffs are concerned would be the same against both the defen- 
dants, viz., the delivery of goods under the Bill of Lading at New Orleans and 
short delivery to them in India. -If the suit is stayed as against defendants 
No. 1 and decided by arbitration and proceeded with against defendants No. 2 
in Court, in my opinton, there is every likelihood of conflicting findings in the 
award and the judgment of the Court. This must be avoided. For all these 
reasons, I am of the view that the discretion of the Court must be exercised 
` against the stay of the suit against defendants No. 1. 

An argument was made on behalf of defendants No. 1 that in cases where 
a part of the claim in the suit against the same defendant was.covered by the 
arbitration agreement and another part of the claim was outside the agreement, 
the Courts have stayed the suit with regard to that part of the claim. which fell 
within the arbitration agreement and have allowed that part of the claim 
which is not covered by the arbitration agreement to proceed before the Court. 
In my opinion, there can be cases where it may be desirable to stay proceed- 
ings as to part only, if that part is the subject-matter. of an arbitration agree- 
ment and can appropriately be decided by arbitration. In such cases, .the 
Court’s exercise of ita discretion will depend on whether.it is convenient to 
try the different parts of the dispute separately. A stay would possibly be 
entirély refused where only a subordinate and trifling part of the dispute 
is agreed tò be referred or where the claim falling within the arbitration 
agreement and the one falling without it would turn upon substantially the 
same facts. I am however not concerned with this line of cases because in this 
case the entire claim in the suit is against both the defendants. This is not a case 
where a part of the claim is agreed to be referred to arbitration and the other 
part is not. I, therefore, consider it unnecessary to refer to this line of cases. 

In the result, I dismiss the Notice of Motion. Costs of the Motion will. be 
costs in the cause. Notice of motion dismissed. 


t 
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Before Mr. Justice Natn. 
STEEL PLANT PRIVATE LTD. 


v. 

THE REPUBLIC FORGE CO. LTD.* 

Sult—Stay of sult—Stay asked for by defendants on ground that plaintifs had agreed to 
exclude jurisdiction of Bombay Courta—Plaintifs denying stich agreament—Notice 
of motion taken out by defendants for stay of suit whether maintainable. 

The defendants took out a notice of motion for stay of suit filed by the plaintiffs 
„on the ground that by an agreement between the parties they had excluded the 
jurisdiction of the Courts in Bombay and conferred exclusive jurisdiction on Courts 

_ at Hyderabad in Andhra Pradosh in respect of the subject-matter of the suit. The 
plaintiffs on the other hand contended that the agreement provided that Courts 
in Bombay would have jurisdiction to the exclusion of the Courts m Hyderabad. 

Held, that the notice of motion was misconcelved as well as mala fide and the 
proper negy G ths defendants would be 2) tere Up E conecion Ka to eet 
ton in the sult itself. 

M/s. Lakhinarayan Ramniavas v. L.T.S.P.A-D.N.S. in Triesta,! referred to. 


M. O. Chinoy, instructed by F. S. Parekh é Co, for the defendants in support. 
N.G. Thakkar, instructed by Mulla & Mulla & Craige Blunt and Caroe, for 
plaintiffs to ahow cause. 


Naw J. This Motion appears to be misconceived as well as mala fide. The 
Motion is for stay of the suit on the ground that by an agreement between 
_the parties they have excluded the jurisdiction of Courts in Bombay and 

conferred exclusive jurisdiction on Courts at Hyderabad in Andhra Pradesh 
in respect of the subject-matter of the suit. It is undoubtedly correct that 
by an agreement the parties can confer exclusive jurisdiction on one of the 
Courts of competent jurisdiction and exclude jurisdiction of the other Court 
of competent jurisdiction. Even if this has been done in this case, in my 
opinion, this would be a defence to the suit on the ground that this Court has 
no jurisdiction. If the Court so holds the plaint will have to be returned 
to the plaintiff for presentation to the proper Court. In my opinion, stay of 
the suit is not the proper remedy. Even if it were, I would not grant a stay 
because stay would only put the plaintiffs’ suit in cold storage and prevent 
him.from getting the relief he seeks from the Court of competent jurisdiction. 

The plaintiffs have filed the present suit for recovery of a sum of 
Ra. 3,00,705.25, interest and costs as balance of ‘price of goods sold and deli- 
vered under a ‘contract or in the alternative as damages for breach of the said 
contract or in the further alternative as quantum meruit payment for goods 
supplied and work done under a contract contained in the correspondence an- 
nexed to the plaint. The contract was for supply of materials and erection of 
certain works by the plaintiffs for the defendants at Hyderabad. . According to 
the plaintiffs, their letter of acceptance dated June 9, 1967 provided that all 
disputes and questions whatsoever which may arise between the parties out of 
or in connection with the contract shall always be deemed to have arisen in Bom- 
bay and no other Courts except the civil Courts in Greater Bombay shall have 
jarisdiction to entertain or try the same. On the other hand, the defendants 
contend that-the purchase orders placed by them with the plaintiffs expressly 
stipulated that all disputes relating to the order or the price of the goods 
supplied thereunder shall be subject to the Court of competent jurisdiction 
in Hyderabad and that neither party shall take any legal proceedings to en- 
force any claim against the other relating to the said order in any Court 
other than the Court of competent Jurisdiction in Hyderabad. It appears 
that the defendants are counter-claiming certain amounts from ,the plaintiffs 
in respect of the suit contract. 


*Decided, October 27, 1972. O. C. J. Suit , 1 [1960] A.1.R. Cal. 158. 
No. 44 of I 1072, 
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The rival contentions of the parties, viz. the plaintiffs’ contention that the 
contract between the parties provides that Courts in Bombay shall have juris- 
diction to the exclusion of the Courts in Hyderabad and the contention of 
the defendants that the contract provides that the Courts in Hyderabad shall 
have jurisdiction to the exclusion of the Courts in Bombay can only be deter- 
mined in the suit by framing issues arising from the rival contentions of the 
parties and answering them. The Court may have to decide the issues on 
evidence. Hach party has a right to have these issues decided by the Court. 
It will be unjust to prevent the plaintiffs from having these issues decided 
in the suit. If the issues are decided against the plaintiffs they will have the 
right to have the plaint returned to them for presentation to the Court of 
competent jurisdiction in Hyderabad. If the issues are decided in their favour 
the plaintiffs will have the right to proceed with the suit and get the relief 
prayed for from this Court. An order of stay of the suit can only compel them 
to accept the defendants’ contention that the Courts in Hyderabad alone have 
jurisdiction without a trial of that issue. The stay of the suit will result 
in the abuse of the process of the Court. 

On behalf of the defendanta reliance has been placed on the judgment of a 
Divisidn Bench of the Calcutta High Court in the case of M/s. Lakhinarayan 
Ramniwas v. L.7T.8.P.4.D.N.S. in Triesta!, In that case a contract entered 
into in Italy by two Italians contained a term to the effect that a suit arising 
out of and based on the contract should be instituted in Italy in accordance 
with Italian law. The Calcutta High Court held that even though such a 
term in the contract may be valid, it cannot be pleaded as a bar to the juris- 
diction of an Indian Court which otherwise has jurisdiction to try a suit 
instituted before it and that parties cannot by a private agreement whether 
such an agreement has been entered into in India or outside India take away 
jurisdiction which is vested in the Indian Court to try the suit just as the 
parties cannot by such agreament confer upon it jurisdiction to try a case 
which it hag otherwise no jurisdiction to try. In such a case the Court in 
India may in the exercise of its jurisdiction stay its hands and refuse to try 
the suit until competent judicial authority to whose decision the parties have 
agreed to submit disputes has pronounced its decision. The Court acts upon 
the principle that in general the Court will compel the parties to abide by 
their contracts and if on a consideration of all the circumstances of the case 
the Court comes to the conclusion that it will be unjust or unfair. to stay 
the suit, it may refuse to grant the stay asked for but not otherwise. In 
the case before the Calcutta High Court G.K. Mitter J. sitting singly directed 
stay of the suit instituted in India. The Division Bench dismissed the appeal. 

In cases where the choice is between a Court in India and a Court in a 
foreign country, there can be no question of returning the plaint for presen- 
tation to the proper Court. The judgment in the Calcutta case will, in my 
opinion, have mo application to the circumstances of the present case where 
by agreement between the parties the parties have chosen one of the two Courts 
of competent jurisdiction in India and it is possible to return the plaint to the 
plaintiffs for presentation to the proper Court in India. This can only be 
done if the issues as to jurisdiction are tried in the suit, if necessary on 
evidence, and found in ‘favour of the defendants. Stay of the plaintiffs’ 
guit. could only either create a stalemate or result in preventing them from 
getting the relief they seek from any Court in India or in their being com- 
pelled to concede without a trial the defendants’ contention that the Courts 
in Hyderabad have exclusive jurisdiction to enable the plaintiffs either to take 
back the plaint from the Bombay High Court and present it to the Court of 
competent jurisdiction in Hyderabad or to withdraw their suit in Bombay 


1 [1060] A. L R. Cal. 155. 
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with liberty to counter-claim against the plaintiffs in the suit the defendants 
offer to file against the plaintiffs in Hyderabad. 

Mr. Chinoy on behalf of the defendants stated before me that if I stayed 
the plaintiffs’ suit the defendants were willing to give an undertaking to file 
a suit against the plaintiffs in the Court of competent jurisdiction at Hyderabad 
in respect of the subject-matter of the suit within the time prescribed by this 
Court. This, according to Mr. Chinoy, would give an opportunity to the 
present plaintiffs to put forward their claim against the present defendants 
by a counterclaim in the defendants’ suit in Hyderabad or by taking back the 
plaint in the present suit and filing it in Hyderabad. 

In my opinion, it will be unjust and unfair to stay the suit and to deprive 
the plaintiffs of having the issues as to jurisdiction tried in this suit and being 
found against them before they are driven to Hyderabad at the behest of the 
defendants. The proper remedy of the defendants is to take up the contention 
as to jurisdiction in the suit itself. Their present Motion is misconceived. It 
is also mala fide as the intention is to deprive the plaintiffs of the right to have 
the issues as to jurisdiction tried at all and to compel them to accept the 
sean of the Courts in Hyderabad without such trial and finding against 

em. 

I, therefore, dismiss the Motion with costs. Notice of motion dismissed. 


Before Mr. Justice Nata. 
ZUARI AGRO CHEMICALS LTD.* 
Companies Act (I of 1956), Sec. 17—Whether Court in petition under s. 17 should con- 


sider wisdom or desirability of proposed shifting of registered office of Company— 
Section 17(6) whether contemplates classification of shareholders by places of their 
residence. 


In considering a petition under s. 17 of the Companies Act, 1956, for confirming 
the resolutions of alteration of memorandum of associntion of a company shifting the 
registered office of the company the Court has to see whether all the formalities of 
the section have been complied’ with. If these formalities have been carried out, the 
Court will next look to the interest of absent shareholders and creditors and con- 
sider objections tf any taken by the shareholders, creditors, Registrar of Companies 
and other persons affected by the shifting of the registered office. In so doing, 
the Court is not concerned to consider the wisdom or desirability of the proposed 
alteration. It is not the function of the Court to substitute its own wisdom or 
judgment in the place of the collective wisdom or judgment of the company expressed 
in a special resolution. These matters must be left to the domestic decision of the 
shareholders, 

Orient Paper Mills Lid. v. The State! and In re Macktnnon Mackenrle & Co. 
Private Ltd.? referred to. 

Section 17(6) of the Companies Act, 1856, contemplates classification of shares in- 
to different classes of shares according to the rights attached to such shares; it doea 
not contemplate classification of shareholders by places of their residence. So far 
as the rights and interests of members as a whole are concerned the fact that a 
special resolution is required to be passed by a majority of at least three-fourths 
of the persons present and voting takes care of their rights and interests. 


A. B. Diwan with V. V. Tuleapurkar instructed by Crawford Bayley & Oo., 
for the petitioner-Company. 
J. I. Mehta, instructed by Pandia & Co., for the opposing shareholders. 


Nam J. This is a petition for confirmation of a Special Resolution dated 
June 28, 1972 passed by Zuari Agro Chemicals Ltd. (hereinafter referred to 
as ‘‘the Company’’) altering its Memorandum of Association by transferring 
the registered office of the Company from the State of Mahrashtra to the Union 


“Decided, November 9, 1972. Company 1 reed 28 Comp. Cas. 5238. 
Petition No. 179 of 1072. 2 [1967] 37 Comp. Cas. 516. 
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territory of Goa, Daman and Diu. The petition is opposed by one F. S. Wadia 
and five other shareholders of the Company owning in all 4525 shares of the 
value of Ra. 10 each. 

The Company was incorporated on May 12, 1967 with its registered office in 
Bombay. Its authorised capital is Rs. 17 crores. The share capital of the 
Company is divided between equity shares and redeemable cumulative prefer- 
ence shares. The principal business of the Company is the manufacture and 
sale of agricultural chemicals and fertilisers. After ita incorporation the Com- 
pany issued a prospectus at a time when the registered office of the Company 
was in Bombay. The Company received a certificate of commencement of 
business on March 20, 1968. 

On March 29, 1972 the Company gave notice to its shareholders that the fifth 
Annual General Meeting of the Company would be held in Bombay. The eighth 
item on the agenda was to consider and if thought fit to pass with or without 
modification as a Special Resolution the Résolution that subject to confirma- 
tion of the High Court of Bombay the registered office of the Company be shift- 
ed to the Union territory of Goa, Daman and Diu. In the Explanatory state- 
ment under s. 173 of the Companies Act, 1956, it was mentioned with regard 
to item No. 8 that the works and sales offices of the Company were located in 
Goa and that the management, finance and other departments had been moved 
from Bombay to Goa as it had become increasingly apparent over the preceding 
few months that for the smooth and successful functioning of the Company all 
its activities should be centralised at Goa where its factory is situated and which 
was also in close proximity of its main marketing area and that it was, there- 
fore, considered advisable to shift the registered office of the Company from 
Bombay to Goa. 

At the Annual General Meeting held in Bombay on June 28, 1972, 869 share- 
holders were present in person and fifteen shareholders attended by proxy. 
Some of the shareholders opposed the Resolution for shifting the registered 
office from Bombay to Goa. The Chairman of the Meeting stated that the deci- 
sion to shift the registered office was taken in consultation with the lending insti- 
tutions and it was considered to be in the best interest of the Company. He 
agreed that the Company will arrange informal meeting of the shareholders 
every year in Bombay for the next three years and that once in every six 
months information regarding the working of the Company would be given 
through press releases. When the Resolution was put to vote fifty-nine per- 
sons voted in favour of the Resolution and ninety-one persons against it. 
Thereupon the Chairman demanded a poll. It appears that with the consent 
of the shareholders then present, the meeting was adjourned to July 12, 1972 
for the purpose of taking the poll. The adjourned meeting was held on July 
12, 1972 when twenty-three shareholders attended in person and eight by proxy. 
The Resolution was carried by 91,77,625 votes in favour of the Resolution and 
9,805 votes against it. 

Thereafter the Company has filed the present petition for confirmation of the 
Resolution dated July 12, 1972. Mr. F. S. Wadia has made an affidavit dated 
October 28, 1972 in reply to the petition in which he has contended that the 
Resolution was not in the interest of the Company. He states that the number 
of shareholders in Greater Bombay was 12,725 and that there were 847 share- 
holders more in the rest of Maharashtra as against there being 418 shareholders 
in Goa. He contended that it was desirable that the shareholders should have an 
opportunity of attending the Annual General Meetings and thereby participat- 
ing in the management of the Company to the extent permissible to the share- 
holders as such. He has stated that if the registered office is shifted to Goa, 
most of the shareholders in Bombay will not take the trouble and ineur the ex- 
pense to attend the general meetings. He contends that the fact that the fac- 
tory a the Company is situated at Goa is not a ground for shifting its regis- 

`” tered office. 
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It is not in-dispute that about 68 per cent. of the shares in the Company are 
held by persons resident abroad and about 82 per cent. of the shares are held 
by persons resident in India. The Company has filed a statement of the credi- 
tors of the Company to whom amounts exceeding Ra. 10,000 each were owed 
on May 81, 1972. It appears from the said statement that such liabilities 
owed to bigger creditors are about-Rs. 29 crores. Out of these about Rs. 27 
crores are owed to banks, insurance companies and corporations in U. S.A. and 
the remaining about. Rs. 2 crores to companies, firms or persons in India. The 
contention of Wadia and other opposing shareholders is that it makes no dif- 
ference to the shareholders and creditors in U.S.A. as to where in India the 
registered office of the Company is situated, but it does make a difference to 
the shareholders in India who are mostly from Bombay and who after the pros- 
pectus was issued showing the registered office in Bombay subscribed to the 
capital of the Company on the basis that ita registered office was in Bombay. 
The suggestion is that the shareholders are usually shy of investing in com- 
panies away from the place of their residence. 

Mr. J. I. Mehta on behalf of the opposing shareholders invited my attention 
to the provisions of s. 17(6) of the Companies Act which states that the Court 
shall in exercising its powers under s. 17 have regard to the rights and inte- 
rests of the members of the Company and of every class of them as well as the 
rights and interests of the creditors of the Company and of every class of 
them. He argued that the Court should have regard to the rights of the class 
of shareholders in Bombay. The argument was that the shareholders who re- 
sided in Bombay were a distinct class of shareholders. When I pointed out to 
him that s. 106 of the Companies Act which pertained to alteration of rights 
of shareholders of special classes of shares, contemplated equity shareholders 
and persons holding preference shares with varying rights as distinct classes 
of shareholders and that s. 17(6) did not contemplate a classification of share- 
holders by the places of their residence, he pointed out s. 85 of the Com- 
panies Act where the marginal note of the section referred to ‘‘kinds’’ of share 
capital. He argued that the equity and preference shares were shares of dif- 
ferent “kinda” and not of different ‘‘clagses’’, I am afraid I am unable to 
accept this argument. In my opinion, when s. 17(6) talks of having regard 
to the rights and interests of members of different classes, it does not contem- 
plate classification of shareholders by places of their residence. It contem- 
plates classification of shares into different classes of shares according to the 
Tights attached to such shares. So far as the rights and interests of members 
as a whole are concerned the fact that a Special Resolution is required to be 
passed by a majority of at least 8/4ths of the persons present and voting, 
in my opinion, takes care of their rights and interests. 

Mr. Mehta drew my attention to a judgment of the Orissa High Court in the 
case of Orient Paper Mills Lid. v. The State,! where the State Government was 
allowed to oppose an application for confirming a Resolution shifting the re- 
gistered office out of the State on the ground that under s. 12(3) of the Indian 
Companies Act, 1918 equivalent to s. 17(3)(a), it was provided that before 
confirming the alteration the Court must be eatisfed that sufficient notice had 
been given to ‘‘every other person or class of persons whose interest will in 
the opinion of the Court be affected by the alteration”. The Court held that 
in that case the State Government was affected by the alteration and if a 
notice is required to be given to it by the law it was entitled to be heard. I 
have no quarrel with this proposition. In this case, however, the opposition is 
by shareholders and this case appears to me to have no relevance. 

On behalf of the Company my attention has been drawn to the case In re 
Mackinnon Mackeneis & Co. Private Lid? The Company was seeking to shift 
ita registered ‘office from Caleutta to Bombay. The Company was engaged in 


1 [1058] 28 Comp, Cas. 528. a [1967] 87 Comp. Cas, 516. 
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the‘ business of shipping. The Company found that there was more shipping 
activity in Bombay than in Calcutta. The senior staff who were engaged in 
attending to shipping had already been posted at Bombay. The entire senior 
gtaff was therefore located in Bombay. The Company found that the larger 
part of its business lay in Bombay. The’ petition for confirmation of resolu- 
tion shifting the registered office from Calcutta to Bombay was opposed on 
the ground that the transfer was not in the interests of the Company. Allow- 
ing the petition for confirmation of the Resolution of alteration, Mr. Justice 
A. N. Ray after referring to some English cases observed that all that the 
Court was to decide was whether the alteration was fair and equitable as bet- 
ween the members of the Company and the Court was not concerned to con- 
sider the wisdom or desirability of the proposed alteration and that the domes- 
tic decision of the shareholders or business wisdom of.the shareholders as em- 
bodied in the resolution should be confirmed by the Court. 

In my opinion, in considering a petition for confirming the Resolutions of 
alteration of Memorandum of Association of the Company shifting the Regis- 
tered Office of the Company the Court has to see whether all the formalities of 
the statute have been complied with. These formalities contain certain safe- 
guards and protection for persons affected. If these formalities have been 
carried out, the Court will next look to the interest of absent shareholders and 

creditors and consider objections if any taken by the shareholders, creditors, 
Registrar of Companies and other persons affected by the shifting of the Re- 
gistered Office. In so doing, the Court is not concerned to consider the wis- 
dom or desirability of the proposed alteration. It is not the function of the 
Court to substitute its own wisdom or Judgment in the place of the collective 
wisdom or judgment of the Company expressed in a Special Resolution. These 
matters must be left to the domestic decision of the shareholders. 


Applying these principles to the present case, I find that a vast majority in 
value of the shareholders have decided that the Registered Office of the Com- 
pany be shifted to Goa. It is their money that is at stake. The value of the 
shares of the opposing shareholders is negligible as compared to the value of 
the shares of members who supported the shifting of the Registered Office. 
Shareholders of the Company resident in Bombay do not form a distinct class 
within the meaning of s. 17(6) into which class a shareholder will fall if he 
migrates to Bombay or from which he will be excluded if he migrates from 
Bombay. What has to be considered is the interest of shareholders as a whole 
and of shareholders holding different classes of share with varying rights such 
as equity shares or preference shares. If there are shares of varying rights 
the shares with similar rights would undoubtedly form a class of shares. The 
Resolution of the Company has been properly passed and the majority share- 
holders have in their business wisdom chosen to pass it. I find no substance 
in the contentions of the opposing shareholders. i 


It was argued on behalf of the opposing shareholders that in case I decided 
to grant the petition, I should order that for some time informal meetings of 
the shareholders should be held in Bombay whereat the shareholders would 
be apprised of the progress of the Company. At the Annual General Meeting 
of the Company held in Bombay on’ June 28, 1972 the Chairman of the Com- 
pany gave this assurance to the shareholders. T see no reason to impose such 
condition on the confirmation of the Resolution. 

In the result, I grant the petition in terms of para. 18(1). The Registrar of 
Companies has not opposed the petition. He will however be entitled to costs 
quantified at Rs. 300 from the Company. I make no ORAE as to costa with 
regard to the opposing shareholders. 


Petition granted. 
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Before Mr. Justice Nain. 


MESSRS. P. T. ANKLESARIA & CO. v. THE UNION OF INDIA. 

Consolidation of suite—When Court can order such consolidation—Cioil Procedure Code 
(Act V of 1908), Sec, 151. 
Where there is sufficient unity and almilarity in the matter in issue in two sults, 
one filed by the plaintiff and the other by the defendant against each other, the Court 
in exercise of its inherent powers under s. 151 of the Civil Procedure Code, 1908, ex 
debtto justitiae can order the two sults to be consolidated. All the issues and reliefs 
in the two suits need not be identical, nor is the consent of the parties necessary. 
Ganesh Ramchandra v. Gopal Lakshman,! P., P. Gupta v. Kast Asiatic Co, Kali 
Charan Duit v. Surja Kumar Mondal? Qari Mahomad Fazal v. Makhumar Mahton,4 
Ramavtar Prasad v, Satdeo Lal’ and Harinarain v, Ram Asish,6 referred to. 


G. A. Thakkar with M. H. Shah, instructed by Little & COo., for the plaintiffs. 
C. J. Shak with V. C. Kotwal, instructed by V. B. Shasirs for the defendants. 


Nam J. The plaintiffs in suit No. 482 of 1967 apply that the said suit 
and suit No. 295 of 1970 should be consolidated under the provisions of s. 151, 
Civil Procedure Code. The application is opposed both by the defendants 
in suit No. 482 of 1967 as well as by the defendants No. 6 in suit No. 295 of 
1970. 

The plaintiffs in-snit No. 432 of 1967 are Mesars P. T. Anklesaria & Co., a 
partnership firm. The defendanta are the Union of India. Under an agreement 
dated December 28, 1962, the plaintiffs agreed to clear and handle foodgrains, 
fertilizers, gunny and twine bales imported by the Central Government at the 
Port of Bombay and to transport such quantities thereof as may be required 
from docks to the Central Government godowns or rail-heads in Bombay ete. 
The suit has been filed for recovery of an aggregate sum of Re. 42,11,688.30. 
The major claim of the plaintiffs may be devided into two parts. The plain- 
tiffs claim that under the agreement dated December 28, 1962, they had not 
agreed to handle fertilizers imported by the Central Government in bulk, 
though they had agreed to handle fertilizers imported in bags. At the re- 
quest of the Government the plaintiffs handle fertilizers imported m bulk. 
The plaintiffs contend that the agreed rates for handling bulk-wheat sought to 
be applied by the Government do not apply to handling fertilizers imported 
in bulk. The plaintiffs claim reasonable market rates in respect of handling 
fertilizers in bulk. Another major head of the claim of the plaintiffs is that 
at the time the agreement dated December 28, 1962 was entered into, a Scheme 
called the Bombay Unregistered Dock Workers (Regulation of Employment) 
Scheme, 1957, was in operation m the Port of Bombay with regard to dock 
workers of the classes specified in the Schedule to the said Scheme, and that 
the said Scheme did not cover workers employed in clearing foodgrains. The 
plaintiffs contend that the said Scheme was made applicable to the foodgraina 
workers with effect from June 17, 1963 by a Notification issued by the Central 
Government. The plaintiffs contend that consequent on the extension of the 
said Scheme to dock workers employed in clearing foodgrains, there was a 
go-slow strike from April 14, 1964 and consequently the costs of handling 
foodgrains by the plaintiffs went up. The plaintiffs claim from the defendants 
higher rates for handling foodgrains than were provided for in the agreement. 

The defendants who are the Union of India have filed a Written Statement 
and a Set-off in suit No. 482 of 1967. In the Written Statement they deny 
the claims of the plaintiffs and further contend that the defendants are en- 


“Decided. November 99, 1978. O. C. J. 8 (191%) 17 C. W. N. 526. 
Suit No. 492 of 1967 and Suit No, 995 of 1970, 4 [1939] A. L R. Pat, 568. 

1 (1048) 44 Bom. L. R. 819. 5 [19807 A. L R. Pat, 80. 
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titled to recover sums aggregating to’ Ra. 18,89,884.19 from the plaintiffs. 
According to the defendants, only a sum of Ra. 9,18;476.21 was due and pay- 
able by the defendants to the plaintiffs. The defendants claim to have de- 
ducted this amount from their own claim of Ra. 18,89,834.19 against the plain- 
tiffs leaving a sum of Rs. 9,71,857.98 due by the plaintiffs to the defendants. 
It appears that under the agreeement the plaintiffs had deposited cash security 
in the sum of Rs. 2 lakhs with the defendants. The said security was later 
substituted by the Government bonds of the same yalue. Under the terms of 
the agreement the plaintiffs were to furnish further security in the sum of 
Rs. 8 Iakhs, The said amount was guaranteed by the All India General In- 
surance Co. Ltd., defendants No. 6 in suit No. 295 of 1970. According to 
the defendants after appropriating the security deposit of Ra. 2 lakhs there 
was still due and outstanding a sum of Re. 7,71,857.98 by the plaintiffs to 
the defendants and that the said All India General Insurance Co. Ltd., was 
also liable to the defendants for the said amount. In the Written Statement 
and Set-off filed by the defendants, the defendants have contended that nothing 
is due by the defendants to the plaintiffs and on the contrary a sum of 
Rs. 7,71,857 .08 was due by the plaintiffs to the defendants in respect of which 
they ‘have filed a separate suit. ` 

Suit No. 295 of 1970 has been filed by the Union of India for recovery of a 
sum of Rs. 7,19,017.85 out of the said sum of Rs. 7,71,857.98 after giving 
defendants No. 1 some further credit. Defendants No. 1 are Messrs. P. T. 
Anklesaria & Co. who are the plaintiffs in suit No. 482 of 1967. Defendants 
Nos. 2 to 5 are the partners of the said firm. Defendants No. 6, All India 
General Insurance Co. Ltd, are the guarantors. In the Written Statement 
filed in the said suit No. 295 of 1970 by defendanta No. 6, the said defendants 
No. 6 state that defendants No. 1 Messrs. P. T. Anklesaria & Co. have filed 
a suit against the Union of India, being suit No. 432 of 1967, for a decree in 
the sum of Ra. 42,11,688.80 and that defendants No. 1 Messrs. P. T. Anklesaria 
& Co. had rightly repudiated their liability to the plaintiffs the Union of 
Indie. Defendants No. 6 further contend that they are not liable to the 
plaintiffs Union of India until suit No. 432 of 1967 is decided and the liability 
of defendants Nos. 1 to 5, the partners of Messrs, Anklesaria & Co., is deter- 
mined in the said suit. Defendants No. 6 also deny that there is now due and 
payable by the said defendants Nos. 1 to 5 to the plaintiffs Union of India 
as alleged the said sum of Ra. 7,19,017.85 or any part thereof. One of the 
issues proposed by defendants No. 6 is “whether any amount was due to the 
plaintiffs from defendants Nos. 1 to 5 as alleged in para. 8 of the plaint.’’ 

It would appear from the above facts that defendants Nos. 1 to 5 in suit 
No. 295 of 1970 are the plaintiffs in suit No. 432 of 1967. Defendants No. 6 
in suit No. 295 of 1970 are interested in establishing firstly that a sum of 
Ra. 18,89,834.19 is not due by Mesars. P. T. Anklesaria & Co. to the Union of 
India. They are further interested in establishing that in any case no amount 
is due by Messrs. P. T. Anklesaria & Co. to the Union of India whether a sum 
of Rs. 42,11,688.80 is or is not due by the Union of India to Mesars. P. T. 
Anklesaria & Co. Most of the issues in the two suits are common to the plain- 
tiffs Mosars. P. T. Anklesaria & Co. in suit No. 482 of 1967 as well aa defen- 
dants No. 6.in suit No. 295 of 1970. If the two suits are not consolidated, 
it may be that the questions determined in suit No. 482 of 1967 between the 
plaintiffs on the one hand and the defendants in that suit on the other hand 
would have to be gone into again to determine the contentions of defendants 
No. 6 in the latter suit. It would, therefore, appear to me that this is a fit 
case where the two suits should be consolidated. This is so far as the merita 
of the application are concerned. 

It has been contended: by the Union of India and All India General Ingu- 
rance Co. Ltd. who are'opposing the application for consolidation that the 
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two suits cannot and in any case ought not to be consolidated on the ground 
that defendants No. 6 in suit No. 295 of 1970 are not interested in the entire 
subject-matter of suit No. 482 of 1967 and that they are not parties to the 
earlier suit. 

There are some obser observations on this pore in the case of Ganesh Ram- 
chandra v. Gopal Lakshman'!, decided by a Division, Bench of this Court. In 
that matter two suits were filed by one Ganesh Ramchandra and a third suit 
was filed by the family of Laxman, the brother of Ramchandra. Hach suit 
was for a declaration of the right of the plaintiff to a half share in certain 
property alleged to belong to the family of which Ramchandra and Laxman 
were the members. A contention was taken in the suits filed by Ganesh Ram- 
chandra that O. II, r. 2 had been infringed. In the judgment of Macklin J. 
in appeal it is observed (p. 827): 

..It would have been possible to consolidate the two sults, as any Court has 
io ee 


In the case of P. P. Gupta v. Kast Asiatic Co.2 Dhavan J. observed that 
the Court had inherent power to consolidate in the interests of justice in 
appropriate cases different suits between the same parties in which the matter 
in issue is substantially the same. He observes that suits may be consolidated 
for a variety of reasons as for example when the dispute arises out of the 
same transaction between the parties each side accusing the other of breach of 
agreement, but not all the issues are identical, nor are the reliefs. 

In the case of Kak Charan Dutt v. Surja Kumar Mondal? a Division Bench 
of the Calcutta High Court held that the Court will not consolidate several 
actions commenced by the same plaintiff against different defendants unless 
the issues to be tried are precisely similar though an order for consolidation in 
such a'case may be made by consent of parties. 

In the case of Qasi Mahomad Fazal v. Makhumar Mahton*, a Division Bench 
of thé Patna High Court held that the Court has inherent jurisdiction to 
consolidate suits without the consent of the parties. In a later case in the 

e High Court in Ramavtar Prasad v. Satdeo Lal Varma J. of the said 

igh Court hearing -a- revision application’ against refusal by the trial Court 
to consolidate two suits where one of the suits had been filed against the peti- 
tioner along with others, held that where there is sufficient unity or similarity 
in the matter in issue in two suits to warrant their consolidation, it was a fit 
case in which the High Court could interfere in ita revisional jurisdiction. 
In the case of Harinarain v. Ram Astsh®, another single Judge of the Patna 
High Court, Raj Kishore Prasad J. held that the Court has inherent power ex 
debito justitiae to consolidate suits where it is in the ends of justice to do 
so to avoid needless expense and inconvenience to parties. In deciding whether 
two or more suits should be consolidated or not, the whole question is whether 
or not, in the long run it will be expeditious and advantageous to all concerned 
to have the two suits tried together as analogous cases. Where it appears 
that there is sufficient unity, or similarity in the matter in issue in the suits 
or that the determination of the suits rests mainly on a common question, it 
is convenient to have them tried as analogous cases. The inherent power of 
Court under s. 151 of the Code of Civil Procedure to consolidate suits is exer- 
cisable even without the consent of parties. The convenience of the parties 
in the conduct of litigation is certainly a relevant consideration and it is 
perhaps not too much to say that it is the basis of nearly all statutory juris- 
diction on the civil side. In that case the defendants in three suits were the 
game but the plaintiffs were different and some evidence was recorded and 
documents exhibited m one suit before the consolidation. The learned Judge 


1 (104%) 44 Bom. L.R. 819. 4 [1992] ALR Pat. 568. 
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observed that such evidence and documents would not be binding on the 
plaintiffs in the other suits as they were not parties to the suit, unless such 
plaintiffs agreed that such evidence oral and documentary should be read 
at the hearing of the three suita. 


On the facts of the present case, it appears to me that there is sufficient 
unity and similarity in the matter in issue in the two suits. All the issues 
and reliefs need not be identical, nor is the consent of all the parties necessary. 
If the two suits are not consolidated, some of the issues determined in suit 
No. 432 of 1967 may be re-agitated by defendants No. 6 in suit No. 295 of 
1970 to show that nothing was due by defendants Nos. 1 to 5 in the snit 
against them to absolve themselves from their liability. It is, therefore, ex- 
peditious and advantageous for all parties, including defendants No. 6 in suit 
No. 295 of 1970 that the two suits should be tried together. In exercise of 
the inherent powers of the Court under s. 151, Civil Procedure Code, ex de- 
bito justtiae, I order that the two suits be consolidated. 


_ Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 


SHHRE-E-PUNJAB CO-OPERATIVE HOUSING SOCIETY LTD. v. Q. W. 
KSHIRSAGAR.*® 
Maharashtra Co-operative Societies Act (Muh. XXIV of 1961), Secs. 78, 163, 152, 
154—Sadt filled against order under s. 78 removing Committee of co-operative 
on ground of violation of principles of natural justice—Maintainability of suit. . 

In view of s. 168(3) of the Maharashtra Co-operative Societies Act, 1960, the 
civil Court has no furisdiction to entertain a suit filed on the ground that an order 
passed under s. 78 of the Act removing the Committee of a co-operative soclety 
violates the principles of natural justice. 


Dhulabhai v. State of M. P.! and Smith v. Kast Elloe Rural District Council? 
referred to. 


Te» facts appear in the judgment. 


D.S. Parikh, instructed by V. A. Phadke & Co., for the appellants. 
S. C. Pratap, Assistant Government Pleader, for respondent No. 1. 
M. J. Divwala, for respondent No. 4. 


Vaya J. The only question which arises in the above First Appeal directed 
against the decision of the City Civil Court, Bombay, dated December 20, 1972 
is whether the learned Judge was right in- dismissing the appellants’ suit on 
the ground that the civil Court had no jurisdiction to entertain the said suit 
in view of the provisions of s. 163(3) of the Maharashtra Co-operative Socie- 
ties Act. 

The suit was filed by the appellants who are a Co-operative Society and its 
. ing Committee members challenging’ the validity and propriety of the 
order dated July 81, 1972 passed by the District Deputy Registrar, Co-operative 
Societies, Bombay-respondent No. 1. The order runs as follows: 

“A show cause notice under section 78 of the Maharashtra Cooperative Societies 
Act, 1960 was issued to the Managing Committee of the Sher-E-Punjab Co-operative 
Housing Society Ltd., Bombay, under this Office No. BOM/HSG /4529 of 1972 dated 20th 

*Decided, March 23, 1973. are in Sult No. 7871 of 1972 
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May, 1972 calling upon it to state as to why for the various reasons enumerated there- 
in, it should not ‘be superseded and an Administrator appointed in Its place. A copy 
of the show cause notice was also endorsed to the Chatrman, Greater Bombay & Thana 
District Co-operative Housing Federation Ltd, Bombay, with a request to offer his re- 
marks within a period of 15 days fram the date of issue af this notice. In response 
to the show cause notice Sarvashri Sanmukh Singh, Hon. Secretary, Harcharan Singh, 
Chatrman, Dilip Singh, Surjit Singh and Harbans Singh, Managing Committee mem- 
bers have jointly filed their reply on 16-86-1872. The matter was fixed for hearing on 
166-72, when Sarvashri Sanmukh Singh, Harcharan Singh, Dilip Singh, Surjit Singh 
and Harbens Singh were present. The other members of the Managing Committee have 
not filed their replies to-the show cause notice nor have they remained present at 
the time of hearing. The ground on which the Managing Committee has been sought 
to be removed are stated in the show cause notice, 


In reply to the show cause it is stated that the audit rectification report for 1968- 
6 could not be submitted as the audit report was received by the Society in July 1971. 
The explanation given by the Society cannot be accepted as the Society has not sub- 
mitted its rectification report even up Hll this date. 


As regards maintaining of the record of the Society, it is stated that the Society 
could not maintain the records as the same was of technical nature and was never 
pointed out by the Audttors. This explanation is also not acceptable as it was the duty 
of the Society to maintain the records as required under Rule 63 of the Maharashtra Co- 
operative Societies Rules, 1961. As regards keeping of huge cash balances in hand and pay- 
ment of amounts exceeding Rs. 20/- in cash, that the Society has agreed to have done 
go. Regarding the repayment of loan instalments of the Finance Society, H is stated 
that the dues will be wiped off to nfl for the year. ending 80-8-1972. Tho fact, how- 
ever, remains that the Society has defaulted the loan instalment. As regards the pay- 
ment of property taxes it is stated that the same are paid up to date now. As re- 
gards recovery of arrears from the members, it is stated that all possible efforts are made 
by the Managing Committee. It has not been indicated as to what are the results of 
the recovery drive. With regard to the misutilisation of the loan from Finance Society, 
it is.stated that the Managing Committee is not responsible. As regards the payment of 
12 per cent.. interest and brokerage, the Managing Committee has tried to justify its 
action under bye-law No, 3(2). Bye-law No. 3(2) pertain to the restriction on the 
limits of raising deposits and loans and not the rate of interest. As regards delay in 
construction work, {ft is stated that the Society had to overcome:a number of difficulties 
and the position of the Society has improved now. It is stated by the office bearers that 
out of the 204 plots, 220 plots have been given tn the possesion to the members and 
necessary conveyance has also been given to the sald members. It is for the plot owner 
members to complete the construction on the plots allotted to them. With regard to 
the construction of 32 buildings of 208 flats, 2 buildings will be ready for possession 
by July, 1972, and 2 buildings thereafter every month. It Is agreed by the office bearers 
that the Soclety could not provide residential accommodation even to a single member 
up til now. The Managing Committee is responsible for not taking up the construction 
programme in a systematic way and has delayed the completion of the whole project. 

‘The explanations given by the members of the Managing Committee are not satis- 
factory for the reasons cited above. It is found necessary to remove the Managing Com- 
mittee and appoint en Administrator im its place. The following order is therefore, 
paseed. 

ORDER 

I, G. W. Kashirsagar, District Deputy Registrar, Co-operative Societies, Bombay, by 
virtue of powers vested in me under section 78 of the Maharashtra Co-operative Societies 
Act, 1960, hereby remove the Managing Committee of the Sher-~E-Punjab Co-operative 
Housing Society Ltd, Bombay, and appoint Shri R. S. Rambhad as the Administrator to 
manage the affairs of the Society for a period of one year from the date of issue of this 
order in the first Instance. The Administrator shall draw a remuneration of Rs. 1,000/- 
_per month from the funds of the Society.” 


24 . si ` THE BOMBAY LAW REPORTER... _ __- [VoL. LXXVI. 


` Tt is clear that sùch an order cannot be challenged in a civil Courtin view 
of the provisions contained in’ s. 163° of the Maharashtra : OO parE ENe: Kocie- 
ties Act, 1960 which runs as follows: i 

“168(1)_ Save as expremaly provided in this Act/ no Civil or Revenue Court shal 
have any jurisdiction in respect of— : 

(a) the registration of a society or its by-laws, of -the amendment of its By-laws, 
or the dissolution of the committee of a society, or the management of the’ society on 
dissolution thereaf; or ” i 

(b) ay depite cied a borea to the. Nuua or his nomines; or board 
of nominees, for decision; ' 

_ (e) Bere aat a lida ernie ap andl alpaca oF a eety. 

~ (2) While a society is being wound up, no suit or other legal proceeding relating 
to the business of such society shall’ be proceeded with or instituted against the society 
or any mamber thereof, or any matter touching the affairs of the society, except by leave 
of ‘the Registrar, and subject to such terms as he may impose. 

' (3) -AIL orders, decisions or awards passed in accordance with this Act or the rules; 
shall, subject to the provisions for appeal or revision in this Act be final, and no such 
order, decision or award shall be. liable to be challenged, set aside, modified, revised 
ar declared vold ti any Court upon the merits or upon any other ground. whaipoever.” 


~- Before the Maharashtra Act 27 of 1969 was enacted, cl. (3) had the words 
‘“‘axcept for want of jurisdiction.’’ 

- Mr. Parikh learned counsel for the appellants owes submitted that not- 
withstanding these provisions and ' notwithstanding the deletion of the words. 
“except for want of jurisdiction’’, it is always open to a citizen to file a guit 
in the City Civil Court challenging such an order under s.'78 as (D ‘«slira 
vires or (2) as opposed to the principles of natural justice. In support of his 
argument, he has relied on Dhulabhas v. State of M. P.,1 where the case law 
relating to exclusion of jurisdiction of civil Court was reviewed in the con- 
text of a dispute regarding the’ validity of the provisions of law relating to 
assesament and refund of tax illegally collected, and Hidayatullah C. J., after 
review of the entire case law, laid down the following propositions (p. 89) : i 

- “(1) Where the statute gives a finality to the orders af the special tribunals the 
civil courts jurisdicton must be held to be excluded if there is adequate remedy to do 
what the- civil courts would normally do in a sut., Such provision, however, does not 
exclude those, cases where the provisions of the particular Act have not been complied 
with or the statutory tribunal has not acted in conformity with the fundamental prin- 
ciples of judicial procedure. 

(2) Where-there is an express bar of thé jurisdiction af the court, an examination 
of the scheme of the particular Act to find the adequacy or the sufficiency of the re- 
Se every Pere vane cee decisive to sustain the, jurisdiction of the 
civil court: Sie aa nga 

E tiie AEE E tiie eer a ion St Wis ae ie S ee 
of the particular Act-to find out the intendment becomes necessary and tha result of 
the Inquiry may be decisive. In the latter case it is necessary to see if the statute 
creates a special right or a liability and provides for the determination of the’ right or 
liability and further lays down that all questions about the said right ‘and Hability shall 
be determined by the tribunals so constituted, and whether remedies normally asso- 
ciated with actions in civil courts are prescribed by the said statute or not, ` 

(8) Challenge to the provisions of the particular Act as ultra vires cannot be brought 
before Tribunals constituted under that Act.: Even the High Court cannot go into. that 
question on a revision or reference from the decision of the Tribunals. 

(4) -When a provision is already- declared unconstitutional or the constitutionality of 
any provision is to be challenged, a sult is open. A writ of certlorarl may include a 
direction for ‘refund tf the claim is clearly ‘within the time prescribed by the limitation 
Act’but it is ‘not a compulsory remedy to replace a sult. 


1 [1960] ALR. S.C. 78. 
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(5) Where the particular Act contains no machinery for refund of tax collected in 
exco of constitutional limits or illegally collected a suit lies. 

(6) Questions of the correctness of the assessment apart from its constitutonality 
are for the decision of the authorities and a civil suit does not lie if the orders of the 
authorities are declared to be final or there is an express prohibitlon in the particular 
Act. Pa ete ee Ho ee PT OE ene eee ne oem DECANA AAA 


relevant enquiry. 
(7) Aadan Wee denai the RT cou ie ee een to He tetera 
unless the conditions above get down apply.” 


Now examining the relevant provisions of the Maharashtra Co-operative 
Societies Act, in the light of these principles it is clear that every order under 
s. 78 is subject to an appeal under B. 152. In the present case it was fairly 
conceded on behalf of the plaintiffs in the lower Court and also here that no 
violation of the Constitution by any section of the Maharashtra Co-operative 
Societies Act was alleged by the plaintiffs and the only ground on which the 
order of the District Deputy Registrar was being challenged was that it violat- 
ed the principles of. natural justice. Such a ground is open to the plaintiffs 
in an appeal under s. 152. The decision of the appellate authority is further 
subject to revision in certain cases under s. 154. There are no limitations on 
the powers of the appellate authority or the revisional authority with regard 
to the nature of the grounds which the plaintiffs can take before them. It is 
therefore clear that this case falls squarely within the first proposition laid 
down by Hidayatullah C. J. in the above case. 


The orders are made final under s. 168(7) (a) as it relates to the dissolution 
of the Committee of a Society and the orders cannot be challenged in a civil 
Court having regard to æ. 163(/) and 168(3) as there are adequate remedies 
provided ,by the Act itself by way of appeals and revisions to do what the civil 
Court would.normally do in a suit where an order of the kind is challenged 
on the ground of violation of the principles of natural justice. The words in 
g. 168(3) ‘‘upon the merits or upon any other ground whatsoever’’ show that 
the Legislature has used as plain words as can be reasonably expected, to ex- 
clude the. jurisdiction of the civil Court in the matter of the removal of the 
Committee of the Society under s. 78. 


There is nothing ambiguous and arguable about the provisions contained in 
s. 168(3). Plain words must be given their plain meaning. Lord Radeliffe 
rightly observed in Smath v. Kast Elos Rural District. a> referred to in 
Maxwell on the Interpretation of Statutes: 

iii fever e GP ving eiay have boun.allewebls ea haves of the eigh- 
teenth ant nineteenth centuries, the twentieth century lawyer is entitled to few assump- 
tions in this field; It is not open to him to ignore the fect that the legislature has often 
shown indffference to the assertion of rights which courts of law have been accustomed 
to recognize and enforce, and that it has often excluded the authority of courts of law 
in favour of other- preferred tribunals.” 


I cannot imagine more unambiguous and omab words than the words 
used by the Legislature in s. 163(3) to exclude the jurisdiction of the civil 
Court relating to the removal of the Committee of a Co-operative Society under 
8. 78. The learned Judge of the City Civil Court was therefore right in dis- 
missing the suit of the plaintiffs on the ground that it was barred under that 
section.. The appeal is, therefore, dismissed with costs. 


Appeal dismissed. 


r 


2 naši A.C, 786, at p. 760. 
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ORIGINAL CIVIL. 


Before Mr. Justice Nathwani. 


RAYMOND WOOLLEN MILLS LTD. v. THE JOINT CHIEF 
CONTROLLER OF IMPORTS.* 

Import Trade Policy of Government of India, 1967-68—Red Book and Hand Book—Whether 
provisions contained in these books are laws or have force of law—Imports and Exports 
(Control) Act (XVIII of 1947), Sec. 3. 

The provisions of Import Trade Policy contained in the Red Bookt and the Hand 
Booktt for the year 1967-88 were not laws nor had they the force of law. 

M/s. Lalchand Daulatram Mehra v. N. Swami,! dissented from. 

The ratio of the casa in Bhojaj D. Gurnani v. N. Swami? impliedly overruled by 
East India Commri. Co. v. Collector of Customs;3 it is weakened also by the obser- 
vations made in Union of India v. Anglo Afghan Agencies.4 

M/s, Ramchand Jagdish Chand v. Union of Indias and J.C.C. of Imports & Ezr- 
ports v. M/s, Aminchand,® referred to. 


THe Raymond Woollen Mills Ltd. (petitioners in Petition No. 1 of 1968) 
are a public limited company incorporated under the Indian Companies Act, 
1913, and own a big spinning and weaving woollen mills at Thana. The Joint 
Chief Controller of Imports, Bombay (respondent No. 1) used to issue actual 
users’ licence for import of wool raw/wool tops to the petitioners and other 
spinning unitas of the woollen industry under the Imports and Exports (Cont- 
rol) Act, 1947, till November 1967, when the policy of canalising and distri- 
buting raw wool/ wool tops was introduced. The Textile Commissioner, 
Bombay (respondent No. 2) is a Sponsoring authority on whose recommenda- 
tions respondent No. 1 used to issue import licence. The Chief Controller 
of Imports and Exports, New Delhi (respondent No. 3) is the Chief Licensing 
authority under the said Act. Respondents No. 4 are the Union of India. 
Respondents No. 5, the State Trading Corporation, are a company whose entire 
share capital is owned by respondents No. 4. Other respondents represented 
diverse sub-sectors of the woollen industry. 

Since 1957 the petitioners were issued actual users’ licences for import of 
raw material depending upon the availability of foreign exchange in any 
financial year.. The value of such licences used to vary from year to year. 

The. Government of. India announced its Import Trade Policy for the next 
financial year 1967-68, in the Gazette of India Extraordinary, dated May 1, 
1967. The petitioners state that relying on the said Import Trade Control 
Policy they made several commitmenta for purchase of raw wool abroad and 
also made commitment for export of woollen goods. However, on November 
25, 1967, the Government of India by a public notice announced its new policy 
for, import inter alia of wool/wool topa ete. The said public notice was pub- 
lished in the Gazette of India of the same date. By the said policy the 
Government of India decided to canslise the imports of wool raw/wool tops, 
ete., through the State Trading Corporation including that under the Regis- 
tered Exporters Scheme. Imported raw wool/wool tops were to be distributed 
by the State Trading Corporation as per directions contained m the letter 


oe ee 1,23 and 7, June 24, 1907. 

1969. O.C.J. Misoe us Petition No. 1 of 1 (1964) Miscellancous Petition No. 840 
1068. of 1960, decided Mody J., on December 
fImport Trade Policy of the Government Mts 1964 


of India for the finanolal year 1967-68 is (1961) cous Application No. 76 
embodied and published in book form which is of 1960, desided by V.S. 3. Desai and Abhyankar 
known as Book (see Gazette of India JJ., on "April 18, 1961 (Unrep.). 

dated May 1, 1067). 8 [1962] A.LR. 8.C. 1898. 


ttImport Trade Control Hand Book (of 4 [1969] A.LR.S.C. 718. 
Rules and Procedures) for 1967-68. Puoblshed 5 [1968/3 8§.C.R. 72. 
in the Gasette of India Extraordinary dated 6 [1966 C 
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dated November 12, 1967 addressed by the Under Secretary to the Government 
of India, Ministry of Commerce, to the Textile Commissioner, Bombay. Ac- 
cording to these directions the State Trading Corporation had to allot 20% 
wool imported for Worsted Sector to the spinning mills and the remaining 
80% amongst other sub-sectors of the woollen industry, i.e. weavers, hosiers 
and wool processors. This policy of canalising wool raw/wool tops and dis- 
tribution thereof was ee by the Government of India for the financial 
year 1968-69. 


On January 3, 1968, the A S filed the petition challenging the validity 
of the new policy of canalising the imports of wool raw/wool tops and distribu- 
tion thereof, inter alia, on the ground that the petitioners -have a right to 
actual users’ licence under the Import (Control) Order, 1955 and the said Im- 
port Trade Policy announced im the Gazette of India dated May 1, 1967, and 
respondents No. 4 could not deprive them of their said right, and prayed for a 
writ of mandamus or appropriate order against respondents Nos. 1 to 4 dire- 
ting them to forbear from acting in furtherence of implementing the impugned 
policy. 

Mr. Subramaniam, Under Secretary to the Government of India, Ministry 
of Commerce, filed an affidavit m reply dated April 8, 1968, denying the 
petitioners’ contentions and stating inter alia that the system of issuing actual 
users’ licences to the spinning mills and of controlling the production, prices 
and distribution of yarn manufactured from imported wool did not work 
satisfactorily and there were difficulties in fixing sale prices of woollen yarn 
for the year 1967-68, and respondents No. 4 had, therefore, to make basie 
change in the old policy of granting actual users’ licences. 


The petition was heard. 


. M.R. Parpia and Porus Mehta, with S.F. Rego and J. Prem, for the 
petitioners. 

H.G. Advani, with P.M. Mukhi and Vid. Taraporovala, ‘for respondents 
Nos. Ito.’ . 

’ D.H. Buch, for respondent No. 5. 

K. 8. Cooper, with L. P. Naerat, for aia No. 6. 

B. R. Zawwala, with F. 8. Nariman and Wadia, for respondents Nos. 7 and 8. 

A.K: Chaphekar, for respondents Nos. 9, 10 and 11. 


NatHwani J. [His Lordship after dealing ‘with points not material to this 
report, proceeded.] - Against the background of woollen industry and the re- 
levant rules which governed the grant of actual users’ licences before the im- 
pugned new policy came into force in November 1967, I may now deal with 
the various contentions raised on behalf of.the petitioners. Their first con- 
tention is that they are entitled to a licence for. import of raw materials under 
the Import and Export (Control) Act and the Import (Control) Order, 1955, 
read together with the rules of the Import Trade Policy for the financial year 
1967-68 contained in the Red Book.and the Hand Book for the said year. It 
is urged by the petitioners that the provisions contained in the Red Book and 
the Hand Book are law or have the force of law, and that as actual users of 
raw wool/wool tops the right to import licences accrued to them upon the 
publication of the said import-trade policy in the Gazette of India (Hxtra- 
ordinary) dated May 1, 1967 and as the impugned policy of canalisation and 
distribution is not valid, refusal of respondent No. 3 as licensing authority to 
grant actual users’ licence to them is wrong. They contend that. whereas the 
said public notice dated November 25, 1967, exh. Ki to the petition, was duly 
gazetted the rules for distribution -of ‘imported raw material contamed in the 
said letter dated November 22, 1967, exh. H to the petition, were not notified 
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in the Gazette of India as required by s. 8 of the Import and Export (Cont- 
rol) Act, and therefore the canalisation of imports simpliciter and the im- 
pugned policy of distribution are not valid. Respondents Nos. 1 to 4, No. 6 
and Nos. 7 and 8 deny petitioners’ above contentions and submit that the pro- 
visions of Red Book and the Hand Book are not law nor have they the foree 
of law. 

. The first question, therefore, is whether the provisions of the Red Book and. 
the rules and regulations in the Hand Book for the year 1967-68 are law or 
have the force of law. In support of this contention Mr. Parpia relied upon 
two unreported decisions of this Court, first by the Division Bench in Bhojra; 
D. Gurnam v. N. Swami and the other in M/s. Lalchand Daulatram ‘Mehra v. 
N. Swami. On the other hand, respondents Nos. 1 to 4, 5, and 7 and 8 in 
support of their contention relied upon the following decisions of the Supreme 
Court, viz., Hast India Commrl. Co. v. Collector of Customs, M/s. Ramchand 
Jagadish Chand v. Union of Indiat, J. C. C. of Imports & Erports v. M/s. 
Aminchan® and Union of India v. Anglo Afghan Agencies. Further, in course 
of reply Mr. Porus Mehta, learned counsel on behalf of the petitioners, also 
urged that Mr. Justice Mody had considered in Lalchand Daulatram’s case the 
affect of the Supreme Court case m Hast India Commercial- Co. on the said 
Division Bench case and the learned Judge took the view that the decision, in 
the said Supreme Court case, namely, that the public notice published in the 
Gazette of India dated July 29, 1948, containing principles governing issue of 
Import licences for the period July-December 1948 had no statutory force, 
could not be read to mean that the Supreme Court had held that the said notice 
‘was not law or had not the force of law, and, therefore, the said decision had 
not rendered the Division Bench case as not good law. He, therefore, sub- 
mitted that Hast India Commerotal Co.’s case had mot even impliedly overruled 
the said Division Bench case and that even if I were of the opinion that the 
said Supreme Court case was plainly inconsistent with and had impliedly 
overruled the Division Bench case of this Court, still I was bound by the view 
Mr. Justice Mody had taken of Hast India Commercial Co.’s case in Lalchond 
Daulatram’s case. Messers Advani, Buch and Zaiwalla on behalf of the con- 
testing respondents, however, submitted that in any event the Division Bench 
ease of Bhojraj Dhanrajymal was inconsistent with the later decisions of the 
Supreme Court in Aminchand Mutho’s case and Afghan Agenotes’ case and I 
was not bound to follow the said Division Bench case or Lalchand Daulairam’s 
ease. 

It is, therefore, necessary to examine the above cases in order of date and see 
whether the ratio of the Division Bench case is over-ruled by.any of the said 
Supreme Court cases. Now, in the Division Bench case, the petitioner had 
filed an application under art. 226 of the Constitution for a writ of mandamus 
or- any appropriate order requiring the Jt. Chief Controller. of Imports and 
Bixports, Bombay to grant petitioner’s four applications for Import Licence. 
The petitioners who carried on business as importers and exporters had, from 
time to time, during the licensing period from April to September 1959 export- 
ed art silk goods of the total value of Rs. 1,21,286 under the Export Promotion 
Scheme, declared in the public notice announcing the import trade policy for the 
said licensing period. After the end of the licensing. period the petitioners 
had from time to time obtained payments in respect of the said exports and had 
thereafter during the next six months applied for licences for importing art 
silk fabrics on -the basis of the said exports. Those ees were refused 


1 (1961) Miscellaneous Application No. 76 mos oer (Unrep.). 
of 1960, desided by V.S. ig Abhyankar ALR. 8.C. 1808. 
3 (1964) Misoellancous atition No. 840 
‘of 1960, decided by Mody J., on December 6 {1968 
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by the Jt. Chief Controller of Imports and Exports on the ground that in the 
import policy for the next six months, i.e. October 1959.to March 1960, the item 
of art silk fabrics was omitted from the list of importable items. The petitioner, 
therefore, filed Petition No. 76 of 1960 in this Court for the above relief. . It 
was contended on behalf of the petitioners that the public notice was issued in 
exercise of the powers vested in the Government under the Import and Export 
(Control) Act, 1947, and Import (Control) Order, 1955 and therefore the 
public notice had the force of law or at any rate was law. within the meaning of 
art.-13 of the Constitution and that the Licensing authorities were bound to act 
in conformity with the conditions and regulations laid down in the said public 
notice and the refusal of licence to which the petitioner was entitled deprived 
him of his valuable right to property and also put unreasonable restriction on the 
petitioner to carry on his busimess. On the other hand, it-was contended on 
behalf of the respondents that the said import trade policy was framed not in 
exercise of any powers or authority conferred upon the Government under the 
Imports and Exports (Control) Act, or Import (Control) Order, but was framed 
in exercise of the executive powers of the Government for the guidance of the 
licensing authorities for regulating the grant of import licenses, and it did not 
confer a legal right on any person to obtain an import licence or oblige the 
authorities to grant licence to him and as such the trade notices, public notice, 
directions, conditions and regulations laid down was not law nor had they the 
force of law. In the context of these rival contentions Mr. Justice V. S. Desai 
who delivered the judgment of the Court held as follows: 

“...In our opinion, therefore, there can be no doubt whatsoever that the Hand 
Book of Rules and Procedure 1956 as also the Policy Book which is issued by the Central 
Government from time to time, contains rules, procedure, conditions and regulations 
which are referable to the powers of the Government under the Import and Export 
Act and the Import Control Order, 1955 or at any rate must be deemed to be referable 
to the sald Act and the said Order. They, therefore, have the force of law or at any 
rate are laws within the meaning of Art. 13 of the Constttution.” 


Article 18(3) defines ‘law’ as including ordinance, order, bye-law, rule, regu- 
lation, notification, custom or usage having the force of law. This definition of 
law is wider than the ordinary construction of law, i.e. enacted law or legis- 
lation, and includes subordinate legislation made in exercise of powers conferred 
by statute. Now, it is apparent from the passage quoted above that the Division 
Bench took the view that the rules, procedures, conditions and regulations in the 
Hand Book and the Red Book were referable to the powers conferred on the 
Central Government by the Imports and Exports (Control) Act, 1947 and the 
Import (Control) Order, 1955, and as such were laws within the meaning of 
art. 13 and on this basis the Court granted relief to the petitioners. 


After the said Division Bench case the Supreme Court decided Hast India 
Commercial Co.’s case. In that case the appellant company had applied for 
licence to import flourescent tubes and fixtures from abroad. It was mentioned 
in the application that the goods were required by the Company for use as indus- 
trial raw material or accessories. The licence was issued to the Company sub- 
ject to the condition that the goods were to be utilised only for consumption as 
raw material or accessories in the licence holder’s factory and that no portion 
thereof was to be sold to any party. On arrival of the goods the Company took 
delivery and paid customs duty. On information received by the Chief Con- 
troller of Imports that the Company was selling the goods to various parties, the 
matter was investigated and the goods were seized under a search warrant and, 
ultimately, pending the trial of a criminal case in the Court of the Presidency 
Magistrate they were with the consent of the parties sold under an order of the 
Court, and the sale proceeds, i.e. Rs. 4,15,000, were deposited in the Court of 
the Presidency Magistrate. A criminal prosecution was launched against the 
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Company and its director for disposing of imported goods in violation of the 
conditions of licance. The said case resulted into acquittal and the Company 
took proceedings for return of Ra. 4,15,000. While the said proceedings were 
pending, the Collector of Customs started proceedings under s. 167(8) of the Sea 
Customs Act, 1878, read with s. 3(2) of the Imports and Exports (Control) 
Act, and called upon the Company by a notice to show cause why the said sum 
of Rs. 4,15,000 should not be confiscated and also why penal action should not 
be taken against it. Thereafter the Company moved the Calcutta High Court 
under art. 226 of the Constitution for issue of an appropriate writ prohibiting 
the Collector of Customs from taking any proceedings pursuant to the said 
notice to show cause. The application was dismissed by Mr. Justice Sinha and 
the appeal of the Company to the Appellate Bench of the High Court also failed. 
The Company, therefore, went in appeal to the Supreme Court by special leave. 
The Supreme Court first considered whether the petition filed by the Company 
was maintainable in the circumstances of the case. Subba Rao J. (as his Lord- 
ship then was) delivering the judgment of the majority of the Court held 
that s. 167(8&) of the Sea Customs Act would be attracted only if there was.a 
contravention of the order issued under s. 3 of the Imports and Exports (Con- 
trol) Act. His Lordship then considered whether there was any order issued 
under s. 8 of the said Act which imposed a condition on the licencee not to sell 
imported goods to a third party. The Collector of Customs had relied upon a 
Public Notice dated July 16, 1948, published in the Gazette of India on July 29, 
1948 as amounting to an order made in exercise of the powers conferred on the 
Central Government under sg. 8 of the said Act. The said Public Notice con- 
tained rules governing the issue of import licences for specified goods for the 
licensing period July-December 1948. After considering the contents and 
form of the said public notice, Subba Rao J. held it was not an order issued 
under s. 3 of the Imports and Exports (Control) Act and observed (p. 1907): 


“ ,.orders made under s. 3 of the Act have statutory force, whereas public notices 
are policy statements administratively made by the Government for public information.” 


and allowed the company’s appeal and by an order prohibited the customs 
authorities from proceeding with the enquiry under the said s. 167(8). 

After East India Commercial Co.’s case the petition in Lalchand Daulatram’s 
case came up for hearing before Mody J. In this case the petitioners had ex- 
ported goods under the Export Promotion Scheme, but were refused licence in 
respect of a part of value of goods so exported by them. In the petition they 
prayed for a writ or order under art. 226 for granting them an import licence 
ofthe said value. This petition was similar to the petition No. 76 of 1960 be- 
fore the Division Bench in BAojraj Dhanrajmal’s case except that the Red Book 
in Lalchand Daultaram’s case was for a subsequent licensing period i.e. October 
1,1958 to March 31, 1959. Before Mody J. it was contended on behalf of the 
respondents that the Red Book policy was not law or had not the force of law and 
that in view of the intervening decision of the Supreme Court in Kast India 
Commercsal Co.’s case the decision of the Division Bench was not good law. 
In this context Mody J. cited the passage reproduced above from the judg- 
ment in the Division Bench case and considered himself bound by the said de- 
cision. Referring to the judgment in Hast India Commercial Co.’s case the 
learned Judge observed as follows: 

“That judgment cannot be read to mean that the Supreme Court has held that the 
public notice was not law or did not have the force of law. It cannot therefore be 
read as rendering the sald Dtvision Bench judgment in Petition No. 76 of 1960 that the 
policy statements contained in the Red Book are law or have the force of law not good 
law. The Supreme Court had occasion to consider the Import Policy contained in the 
Red Book and particularly the Export Promotion Scheme in two other cases, viz. M/s. 
Ramchand Jagdish Chand v. Union of India and Santram Lashkarimal v. The Jotnt 
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Chief Controller of Imports and Exports, Bombay.7 In the unreported judgment in its 
said second case (Santram’s case) the Supreme Court has observed:— 

‘First the constitutional validity of the export promotion Scheme and the powers 

vested in the authorities for determining the quota of export licences to be granted 
thereunder ig no longer open to question, since the same has been upheld by this Court 
in M/s. Ramchand Jagdish Chand v. Union of India.’ 
These two judgments and the reference to ‘the powers vested in the authorities for 
determining the quota of export licences’ clearly shows that these two judgments of 
the Supreme Court deal with the Import Policy as contained in the Red Book as being 
law or having the force of law. Of course, it may not have statutory force; but yet 
it may be law or have the force of law.” 


From the above passage it is evident that Mr. Justice Mody took the view that 
in East India Commercial Co.’s case the Supreme Court did not decide that the 
public notice was not law or did not have the force of law. With this view, with 
utmost respect, I am unable to agree, As already seen, in Hast India Commer- 
otal Co.’s case the Supreme Court held that the relevant public notice setting 
forth the principles governing the issue of import licences had no statutory force 
and further observed that public notices were policy statements administrative- 
ly made by the Government for public information. If the said public notice 
had no statutory force as not being issued under 8. 8 of the Import and Hxport 
(Control) Act, it is difficult to see how otherwise it could amount to law or 
have the force of law. In my judgment as the rules in the Red Book in Lal- 
chand’s case were not issued under s. 3 of the Imports and Exporta Act or the 
said Order, 1955, the ratio in Hast India Commercial Co.’s case was applicable 
to the said Red Book. Further, the opinion expreased by Mody J. that in two 
cases of Ramchand Jagdish and Santram Lashkarwmal the Supreme Court had 
dealt with the import policy as contained in the Red Book as bemg law or 
having the force of law is inconsistent with the opinion expressed by the Sup- 
reme Court in the subsequent case of Anglo Afghan Agenotes, namely, that in 
the three cases before the Supreme Court inclusive of Ramchand Jagdash’s 
case it had assumed that import policy was executive in character. It may 
also be noticed that Mr. Justice Shah, who delivered the judgment of the Court 
in Anglo Afghan’s case, was a party to the decisions in two out of the said 
three cases, i.e. Ramchand Jagdish Chand’s and Amichand Mutha’s cases. It 
will, therefore, be seen that in Ramchand Jagdtsh’s case the Supreme Court 
did not deal with the import policy in the Red Book as being law or having 
the force of law. Again, as explained hereafter the view that the provisions 
in the Red Book are law or have the force of law is inconsistent with the ob- 
servations of the Supreme Court in Anglo Afghan Agencies’ case. Therefore, 
with respect, the view expressed by Mody J. as to the effect of the Supreme 
Court case in Kast India Commercial Co. on the Division Bench cage is not 
binding upon me. 

In Anglo Afghan Agenctes’ case the facts were as follows. The Textile 
Commissioner published on October 80, 1962, an Export Promotion Scheme 
providing incentive to wool exports. On January 1, 1963, the Scheme was 
extended to export of woollen goods to Afghanistan. The scheme provided that 
the exporters would be entitled to import raw materials of the total amount 
equal to 100 per cent. of F.O.B. value of the exports. The petitioners ex- 
ported to Afghanistan woollen goods of the total value of Rs. 5,038,471. The 
office of the Deputy Director, however, issued to the petitioners import entitle- 
ment certificate for Rs. 1,99,459 only. The petitioners, therefore, filed a peti- 
tion in the High Court of Punjab for a writ or order directing the Union of 
India, the Textile Commissioner and the Joint Chief Controller of Imports 
and Exports, Bombay, to issue a licence permitting them import of wool-topa, 


7 Writ Petition No. 68 of 1968 (Supreme Court-Unrep.). 
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raw wool ete.-of the-remaining value of Rs. 3,04,012.78 paise. -The High Court 
allowed the petition and set aside the order of the Textile Commissioner and the 
Central Government. ‘Against that order the Union of India, the Textile Com- 
missioner and the Joint Chief Controller of Imports and Exports appealed to 
the Supreme Court. Before the Supreme Court it was submitted on behalf of 
the petitioners-respondents that the Export Promotion Scheme published by the 
Government under para. 52 of the Government Notification dated Décember 29, 
1954, must ‘be deemed to be issued under s. 3 of the Imports and Exports (Con- 
trol) Act since the schemes had beén published in the Gazette of India and 
contained general provisions relating to the grant of licences and imposed res- 
trictions upon the rights of citizens to carry on business in certain commodities, 
and that as such they were legislative in character and the obligations imposed 
or the sanctions prescribed thereby must on that account be deemed to be 
enforceable by command of the Court. 

Before dealing with these contentions in his saignait Mr. Justice Shah ob- 
served as follows (p. 728): 


“The orders which the Central Government may issue in exercise of the power 
Bonet TE DECH 08 the: Epor nd rpari Cente ace many De- execute 
legislative.” 

His Lordship then referred to the aforesaid contentions of the respondents and 
proceeded to deal with them as under (p. 723): 

“It cannot be assumed merely because the Imports Trade Policy is general in terms 
and deals with the grant of licenoes for import of goods and related matters, it is 
statutory in character. The Imports and Exports (Control) Act, 1947, authorises the 
Central Government to make provimons prohibiting, restricting or otherwise controlling 
import, export, carriage; etc. of the goods and by the Imparts (Control) Order, 1955, 
dated December 7, 1955, and by the provisions which were sought to be repealed res- 
trictions already imposed. The order was clearly legislative in character. The Import 
Trade Policy was evolved to facilitate the mechanism of the Act and the orders issued 
thereunder, Even granting that the Import Trade Policy notificatlons were issued in 
exercise of the power under Section 8 of the’ Imports and Exports (Control) Act, 1947, 
the order as already observed authorised the making of executive or administrative 
instructions as well as legislative directions. It is not the form of the order, the method 
of its publication or the source of its authority, but its substance, which determines its 
true character. A large majority of the paragraphs in the Import and Export Schemes 
are in the form of instructions to departmental officers and advice to persons engaged 
in the export and import business with their foreign counterparts. It may be posable 
to pick out paragraphs from the Scheme which appear in isolation to be addreesed gene- 
rally and have direct impact upon the rights and liberties of the citimans. But a large 
number of paragraphs of the Scheme refer to matters of procedure of departmental 
officers and heterogeneous material: it sets out forme of applications, the designations of 
licensing authorities, amounts of application and licensing fees, lest dates for appli- 
cations, intermixed with definitions of ‘Established Importers’, ‘Actual users’, ‘New comers’ 
and others and details of different schemes such as Quota Registration Schemes, Export 
Promotion Schemes etc. There is no pattern of order or logical sequence in the policy 
statement: it is a jumble of executive instructions and matters which impose several 
restrictions upon the right of citizens. Some of the provisions which impose restrictions 
upon citiveng in the exercise of their right to carry on trade without statutory limits 
may be open to serlous objections, but we do not find it necessary to embark upon an 
enquiry whether the provision which authorises the issue of tmport entitlement certi- 
ficate for the full £. o. b. value of the goods exported is legislative in character. Grant- 
ing that it is executive In character, this Court has held that the Courts have the 
power in appropriate cases to compel performance of the obligations imposed- by the 
Schemes upon the departmental authorities.” 

His Lordship further added (p. 724): 


“The question whether the Import Trade Policy is legislative in character has not 
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been expresaly dealt with in any decision of this Court. It appears to have been assumed 
in certain cases, that it is executive in character, but even so it had been held that 
when it is declared under an export policy that a citizen exporting goods shall be en- 
titled to certain import facilities, in appropriate cases the Courts have the power to 
direct the concerned authority to make that facility available to the citizen who has 
acted to his prejudice acting upon the representation in the policy and has been dented 
that facility.” 


In the judgment then there is a discussion of the ratio of three earlier Supreme 
Court cases, namely, Ramchand Jagdish Chand v. Union of India, Probhudas 
v. Union of India,’ and Joint Chasf Controller of Imports and Exports v. 
Anminchand Mutha, and the position is summed up as follows (pp. 725-26) : 

“In each of the three cases, the Court obeerved that the Court was competent to 
grant relief in appropriate cases, if, contrary -to the Scheme, the authority declined 
to grant a licence or import certificate or the authority acted. arbitrarily. Therefore 
even. assuming that the provisions relating to the issue of Trade Notice offering induce- 
ment to the prospective exporters are in character executive, the Union Government 
and tts officers are, on the authorities of this Court not entitled at thelr mere whim to 
ignore the promises made by the Government,” 


` His Lordship then proceeded to consider the provisions of the Export Pro- 
motion Scheme relying upon which the petitioners, M/s. Anglo Afghan 
Agencies, had exported woollen goods to Afganistan, and expressed the view 
that even if the said scheme was executive in character, the petitioners who 
were aggrieved because of the failure on the part of Government to carry 
out the terms of the said scheme were entitled to seek resort to the Court and 
claim that the obligation imposed upon the Textile Commissioner by the 
Scheme be ordered to be carried out and in the result dismissed the appeal 
filed by the Union of India and others. 

From the said observations from Anglo Afghan Agenotes’ case it is clear 
that (4) even assuming that the Import Trade Policy notifications were issued 
in exercise of the powers under s. 3 of the Imports and Exports (Control) Act, 
such notifications may be executive or legislative, (și) that even though a 
scheme may have been published in the Gazette of India and contained general 
provisions relating to the grant of licence it cannot therefore be assumed that 
the scheme is legislative in character, and (s$) that it is not the form of the 
order, or the method of its publication, or the source of. ita authority, but its 
substance which determines its true character. 

Now, in Anglo Afghan Agenctes’ case there is no reference to the earlier 
case of Hast India Commercial Co. It will have been noticed that in the said 
earlier case the petitioners had sought relief against the Collector of Customs, 
Calcutta, in respect of confiscation of petitioners’ moneys and taking other 
penal steps against them as threatened in the show cause notice, whereas in 
the said three cases referred to by Mr. Justice Shah, the petitioners had sought 
to enforce compliance with the obligations laid upon Government under 
the respective schemes promoted by the Government. It was, there 
fore, suggested by the learned counsel on behalf of the petitioners 
that as- in - Hast India Commercial Co.’s case the Court was con- 
cerned with penal action the decision in that case was distinguishable 
on that ground. In my opinion, the distinction thus sought to be made -is 
untenable as the decision in the said case directly turned upon the question 
whether the relevant public notice was a statutory order under s. 3 of the 
Import and Export Act as contended by the Government, or was merely in- 
formation given to the public for their guidance as argued for the petitioners 


and the penal action threatened against the Company had no bearing whatever 
on the said question. 


8 [1966] ALR. 8.C. 1044. 
B LR —-3. 
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In my opinion, as indicated earlier, the said observation in Afghan Agen- 
ciés’ case i.e. notifications issued in exercise of powers under the said s. 8 may 
be. executive or legislative is inconsistent with the basis of the decision m 
Bhojraj Dhanrajmal’s case. The decision in the said Division Bench case, as 
discussed above, is based solely on the ground that the provisions in the Hand 
Book and the Red Book were or must be deemed to be referable to the powers 
of the Government under the Imports and Hxports (Control) Act and the 
Import (Control) Order, 1955, and, therefore, were laws or had the force of 
law; in other words, they constituted subordinate legislation within the mean- 
ing of s. 18(3) of the Constitution.. However, in view of the said observation 
in Anglo Afghan Agencies’ case, such provisions in a Hand Book or a Red 
Book cannot be said to be legislative in nature solely on the ground that they 
are referable to.the powers of the Government under the said Act or the Im- 
port Control Order. In my view, the said observation, therefore, considerably 
weakens the ratio of the Division Bench case. 


Besides relying upon the said Division Bench case and Lalchand Daulat- 
ram’s case it was also urged by the learned counsel for the petitioners that in 
any event the rules, conditions, etc. of the Import Trade Policy contained in 
the Red Book and the Hand Book for the year 1967-68 were enforceable by a 
Court at the instance of a party as held by the Supreme Court in Afghan 
Agenotes’ case and were, therefore, laws or had the force of Jaw. No doubt 
in that case the Supreme Court relying on the rule of law and the equity 
arising in favour of petitioners after they carried out their part of the export 
policy announced. by the: Government confirmed the relief granted to the 
petitioners by the High Court. But this is quite different from saying that 
the said export policy or other provisions of the Red Book and the Hand Book 
had the force of law. In fact the Supreme Court gave relief to the petitioners 
in that case on assumption that the provisions of the Red Book were executive 
and not legislative in character. 


Further, though it is true that in Anglo Afghan Agenoctes’ case the Supreme 
Court did not decide the. question whether the provisions in the Red Book 
were legislative or executive, yet, in my opinion, the trend of the said observa- 
tions in para. 12 of the Judgment appears strongly to favour the view that they 
are executive in character. 


Apart from relying upon the Division Bench case of Bhojraj Dhanrajmal 
and Lalchand Daulatram’s case and also contending as aforesaid that the pro- 
visions of the Red Book and the Hand Book can be enforced against the 
Government in certain circumstances, the petitioners have not advanced any 
further argument or cited any authority to show that the said provisions of 
the Red Book and Hand Book are laws or have the force of law. For the 
reasons already discussed, I hold that the provisions of Import Trade Policy 
contained in the Red Book and the Hand Book for the year 1967-88 were not 
laws nor have they the foree of law. 


[The rest of the judgment is not material to this report.] l 
_ Petion dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 

MARUTRAO BHAURAO SHELKE v. AKBARALLI NOORBHAT BOHORL* 

Bambay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
121), 12(3) (a)}—Sult by landlords for ejectment of tenant for non-payment of rent 
jor more than six monthe—Arrears of rent paid by cheque within one month af 
notice—Landlords refusing to accept cheque— Tenant averring his readiness to pay 
arrears of and future rent—Pending sult tenant paying in Court arrears of rent and 
coste—-Whether landlords entitled to possession under s. 12(8)(a)—Payment of rent 
made by cheque and not in cash whether amounts to neglect to make payment under 
s. 12(3)(a). 


The landlords filed a suit against their tenant for possession of premises on the 
ground that he had failed to pay arrears of rent for more than six months and the 
tenancy was terminated by a notice dated March 25, 1967. The tenant inter clia 
contended that he had received the notice on April 1, 1967 and that om April 28, 
1967, he had sent a cheque for the amount due to the landlords by registered post. In 
his written statement he had averred that he was always ready and willing to pay all 
the rent due and future rent but he was not able to pay the same because the land- 
lords demanded more rent and they were not ready to adjust the amount towards the 

_ repairs made by him. It was found that the landlords had on May 4, 1967. refused 
> “to accept the registered letter containing the cheque dated April 20, 1967. During 
the pendency of the suit the tenant paid in Court all arrears af rent and costs. 
The landlords contended that sending of the amount by cheque and not in cash 
was not payment within the meaning of s. 12(3)(a) of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, and therefore they were entitled to a 

` decree for efectment of the tenant:— 


Held, that having regard to the facts and circumstances of the case, as the tenant 
was ready. and willing to pay rent as required by s. 12(1) of the Act, the landlords 
were not entitled to possesion under s. 12(3)(a) of the Act, and that merely 
because the payment was made by cheque, the Court could not assume that the 
tenant was not ready and willing to pay arrears of rent to the landlords. 


The expression ready and willing to pay rent in a. 12(1) of the Act does not 
mean only ready and willing to pay in cash. 

The tenant can pay rent to the landlord—and the landlord can ordinarily accept 
it—by making payment either through Money Order or by cheque or by cash. The 
landlord must be, however, ready and willing to accept the payment. If the lend- 
lord is not ready and willing to accept rent, tt cannot be inferred that the tenant 
was not ready and willing to pay rent or neglected to pay arrears of rent. 


Manorama v. Dhanlaxmi,1 Brojendra Coomar v. Sirish Chandra? Mohanlal v. Kan- 
war Sen? and Sakk Ram v. Jai Gopal Swigh,4 distinguished. 


Tam facts are stated in the Judgment. 


H.D. Gols, for the petitioner. 
U.E. Lalit, for opponents Nos. 1 to 8. 


Vawya J. This is a tenant’s petition under art. 227 of the Constitution of 
India, challenging the validity of a decree for possession passed in favour of 
the landlords-reapondents Nos. 1 to 3. The petitioner was their tenant in re- 
pect of house No. 274, Ward No. 9 situate at Baramati. The suit was filed on 
the ground that the tenant had failed to pay arrears of rent for more than six 
months and the tenancy waa terminated by a notice dated March 26, 1967. 


"Decided, August 3, 1972. Special Civil 2 [1954] ALR. Cal. 459. 
lication No. 1564 of 1969. 3 [1954] ALR. All. 480. 
j (1966) 69 Bom. L.R. 188, 3.C. 4 [1955] ALR. All, 350. 
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The suit was resisted by the pstitioner on the grounds that the plaintiffs 
were demanding more than the agreed rent of Re. 47.25, that the agreed rent 
itself was excessive and the standard rent should þe determined, that the notice 
terminating his tenancy was received by him on April 1,‘1967, that on April 
28, 1967 he sent a cheque for Rs. 1,015 drawn on Poona Central Co-operative 
Bank Ltd:.,‘Branch’ Baramati, by registered post to’ plaintiff No. 1 along with 
the reply to- -the notice, that plaintiff No. 1 refused to accept the delivery of the 
registered post and hence -the plaintiffs were not entitled to a deeree for 
eviction. 

It seers that, in the trial Céurt, no issue was framed with regard to the 
amount of standard rent as the issue was not pressed by the defendant. The 
trial Court found that the registered letter containing the cheque was refused 
. by the plaintiffs on May 4, 1967, that when it was opened it contained a cheque 
dated April 29, 1967 and the reply dated April 28, 1967. “In the written state- 
ment exh. 16, in para. 2, the petitioner had clearly averred that he was always 
ready and willing to pay all the rent due and that he was in the past and also 
in futute prepared to pay the rént. 

“It is rather strange that notwithstanding all this, although the defendant 
was a lawyer, he did not insist on a specifie issue being framed under a. 12(/) 
of the Bombay Renta, Hotel and Lodging House Rates Control Act, 1947. It 
was, however, the duty of the Court to frame such an issue, as it is the main 
protection which is given by the Bombay Rent Act to the tenant in respect of 
termination of the tenancy on the ground of non-payment of rent notwith- 
standing the readiness and willingness to pay rent on the part of the tenant. It 
is also clear from the record that, even during the pendency of the suit in the 
trial Court, the tenant paid all the arrears of rent and costs. 

In spite of this, however, the trial Court passed a decree for eviction holding 
that s. 18(3)(@) applied to the suit, as the petitioner did not pay the arrears 
of rent for more than six months within one month after the notice. It can- 
not be disputed—and it is not disputed—that the amount of cheque for Re. 1,015 
sent by the tenant by registered post covered the entire arrears of rent. Never- 
theless the trial Court held that the cheque was not legal tender, that the 
amount was sent more than a month after the notice and that therefore the 
plaintiffs were entitled to a decree under s. 12(3)(a). That decree was con- 
firmed by the Assistant Judge in appeal. The said decisions are challenged in 
the above: petition. 

Mr. Gole, learned counsel for the pétitioner, submits that the petitioner -had 
paid all the arrears of rent and costa of both the Courts below in Court. 
Mr. Lalit says that this is not stated on affidavit and, therefore, he cannot say 
anything about the matter. I think that the landlords’ advocate cannot take 
advantage of the absence of proper instructions from the landlords in this way 
and try to dispute the fact which is a matter of record. The petitioner was 
given stay in this Court only until further orders. If at all the petitioner had 
not paid the amount in the lower Court, as stated by Mr. Gole, the respondents- 
landlords could have moved this Court for vacating the stay. The landlords 
have not cared to move this Court for vacating the stay. There is no reason 
for not accepting the statement made by Mr. Gole that the petitioner has de- 
posited the arrears of rent and costs in the lower Court. 

‘Mr. Gole submitted that the decrees passed by the two Courts below and the 
findings recorded by them on the basis of s. 12(3) (a) are contrary to law inas- 
much as the tenant had not ‘neglected’ to make payment of the arrears of rent 
until the expiration of the period of one month after the notice within the 
meaning of s. 12(3) (a) because he had sent the registered letter and the cheque 
for all the arrears within one month from the date of the receipt of the notice 
by registered post on April 28, 1967. He did all that he could to make pay- 
ment to the landlords, as an ordinary, reasonable and prudent man with a bank 
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account would do in the 20th Century in the context of the provisions of the 
Bombay Rent Act. 

On the other hand, Mr. Lalit, the learned counsel for the landlords, submit- 
ted that the findings recorded by the two Courts below are findings of fact viz. 
that the petitioner did not pay the arrears of rent within one month from the 
receipt of the notice and in view of that finding, the decision: of the Supreme 
Court in Manorama v. Dhanlazms,! was attracted and ‘the two Courts below 
were right in holding that s. 12(3) (a) applied. to the suit. He further submit- 
ted that sending of the amount by cheque and not in current‘coing of the realm 
would not: be payment within the meaning of s. 12(3) (a) and in support of his 
argument he relied on a decision of a single Judge of the Calcutta High Court 
in Brojendra Coomar v. Swish Chandra; the judgment of the Division Bench 
of the Allahabad High Court in Mohanlal v. Kanwar Ken and the decision of 
n Division Bench of the Allahabad High Court in Salik Ram v. Jai Gopal 

ng 

In view of the above contentions, the question which arises in this petition 
is as to whether, in the facts and circumstances found by the lower Courts, the 
two Courta erred in law in applying the provisions of s. 12(3) (a) and in not 
applying the provisions. of s. 12(/) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. In my judgment, the attention of the two 
Courts below was not drawn to the important protection given to the tenant 
ready and willing to make the payment of rent under s. 12(/) of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, particularly in the 
context of the plea of the defendant in the written statement that he was and 
continues to be always ready and willing to pay rent and he was not able to 
pay the same because the landlords were demanding more rent and they were 
not ready to adjust the amount towards the repairs made by him. 

The Court must consider in all such cases carefully the scheme of s. 12. 
Section 12(3) (a) is attracted only where a tenant is not ready and willing to 
pay rent and is in arrears of rent for more than six months. If he is ready and 
willing to pay rent as required under s. 12(/), the landlord shall not be entit- 
led to recover possession; The question, therefore, is whether s. 12(/) applies 
to the facts of the suit. Both the Courts below failed to apply their mind to 
the provisions of s. 12(/) in this case, in spite of the specific plea of the de- 
fendant that he was ready and willing to pay rent and the conduct of the 
tenant in depositing all arrears and costs. The plea was supported by his send- 
ing of a cheque in a'cover with the registered reply on April 28, within one 
month. The letter was wrongly refused by the plaintiffs. 

It is true that under the ordinary law of contracts and commercial law a 
cheque is not legal tender (unless the creditor agrees to take it). The post- 
offices may not be, without an agreement to the contrary, an agent of the land- 
lord for purposes of receipt of rent paid by tenant by Postal Money Order. We 
must, however, consider whether the tenant was and is ‘‘ready and willing to 
pay’’ the rent to the landlord having regard to the real facts and circumstan- 
ces of the case and not merely legalistic technical facts to be inferred ffom his 
conduct in sending it by Money Order, or by cheque, or in current coins of 
the realm. The Courts cannot assume that merely because the cheque was 
gent that the tenant was not ready and willing to pay the arrears of rent to the 
landlord. The cheque system is popular, especially with expansion in banking. 
Unless it is established that the person who issued the cheque had no cash in 
the bank account or would not be in a position to furnish cash when the cheque 
is presented to the Bank, it cannot necessarily be assumed ‘that the tenant was 
not ready and willing to pay the arrears: of rent to the landlord within the 
meaning of the Bombay Rent Act. 


1 (1966) 69 Bom. L. R. 188, S.C. "sg ads 
a [1954] A. I. R. Cal. 459. 4 A. 


I. R. Al. 480, 
LR AD 850. 
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It may be that in general commercial law and under the old laisseg-faire 
system of laws and administration of justice, the question of cheque being not 
legal tender was relevant. But when we are interpreting and applying a 
welfare legislation like the Bombay Rent Act, the object of the Act must be 
borne in mind. The object of the Act is not to help the landlord to raise 
technical points described by Bacon as ‘‘snares’’ founded on old latsses-faire 
notions of law and to deprive the tenant of the protection given to him by the 
Legislature. The tenant can pay rent to the landlord—and the landlord can 
ordinarily accept it—by making payment either through Money Order or by 
cheque or by cash. The landlord must be, however, ready and willing to ac- 
cept the payment. The two Courts below have completely ignored these as- 
pects of the matter and erroneously assumed that ‘ready and willing to pay’ 
means only ready and willing to pay in cash in the coins of the realm. 

Turning to the facts of the present case, there can be no doubt that when 
the tenant sent the cheque and letter, he had not neglected to pay as stated in 
the provisions of s. 12(3)(a). He made an effort to pay and avoid the ap- 
plication of that provision to the suit which may be instituted -by the landlord. 
It can never be said, in the facta and circumstances of the present case, that 
notwithstanding the sending of the cheque which covered the entire dues and 
which was accompanied by a letter explaining why the cheque was being 
sent, that the tenant had neglected to make payment within the meaning of 
B, 12(3) (a). Negligence is the’ breach of a duty caused by the omission to 
do something which a reasonable man, guided by those considerations which 
ordinarily regulate the conduct of human affairs, would do, or doing some- 
thing which a prudent and reasonable man would not do. 


In the present case, the tenant cannot be said to have neglected to pay the 
arrears of rent to the landlord, when, within one month, he sent by registered 
post a cover containing the cheque to the landlord. He ‘did what a reasonable 
and prudent man with a Bank account in these days would do. The landlord 
could have accepted the cheque and after he had accepted the same he could 
have cashed it by presenting to the bank. There is nothing to show that he 
could not have cashed the cheque by presenting it to thé bank. Just because 
the landlord did not do what an ordinary reasonable and prudent landlord 
who wanted to recover rent would do, it cannot be said that the tenant neg- 
lécted to make the payment of arrears of rent within the meaning of 
s. 12(3) (a). The only inference that can be really drawn is that the landlord 
refused it only with a view to contend that s. 12(3)(a@) applied though the 
tenant was ready and willing to pay rent. If the landlord was not ready and 
willing to accept rent, it cannot-be inferred that the tenant was not ready and 
willing to pay rent or neglected to pay arrears of rent. The two Courts be- 
low, therefore, were patently in error in applying the provisions of s. 12(3) (a) - 
to the present suit, even though s. 12(7) applied to the, snit. 


In fact, the landlords had no cause of action at all to file a suit, as the ten- 
ant had always offered all the arrears of standard rent and permitted increases 
even before the period of expiration of one month of the service of notice of 
terminating the tenancy. He had also expressed his readiness and willingness 
to pay future rent. Under s. 12(] ), a landlord shall not be entitled to the 
recovery of possession of any premises so long as the tenant pays, or is ready 
and willing to pay, the amount of the standard rent and permitted increases, 
if any, and observes and performs the other conditions of the tenancy, in so 
far as they are consistent with the provisions.of the Act. The two Courts be- 
low have passed the decree for eviction against the petitioner, ignoring the 
provisions of s. 12(7). They also ignored the importance of the word ‘neg- 
lects’ under s. 12(3) (a) and exercised a Jurisdiction not vested in m by law 


by illegally decreeing the suit. 
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Mr. Lalit argued that it cannot be said, just because a postman received from 
the post office the registered letter on May 1, 1967, even assuming that the 
cheque is legal tender or the tenant could make the payment by cheque, that 
the letter was posted or that the payment was made within one month of the 
notice. The very fact that the postman was given by the post office a regis- 
tered packet on May 1, 1967 for delivery to plaintiff No. 1, must lead neces- 
sarily to the inference, having regard to common human knowledge and expe- 
rience that the registered letter must have been delivered to the post-office be- 
fore that. In these circumstances, the fact should be considered not to defeat 
the protection given to tenants under the Bombay Rent Act or from a techni- 
eal, subtle and legalistic view but from a broad, practical, realistic and liberal 
point of view consistent with the object of the ‘Bombay Rent Act. The pomt 
for decision ag already stated is whether the tenant was ready and willing to 
pay rent or neglected to make the payment of arrears of rent and not whether 
cheque was legal tender. Having regard to the fact that the registered letter 
was sent with the cheque to the landlord and was refused by the landlord, it 
will be unreasonable to say that the tenant was not ready and willing to pay 
the rent within the meaning of a. 12(/). 

The decision of the Supreme Court in Manorama’s case cited by Mr. Lalit, 
cannot be applied to the facts of the present case. That was a case where the 
tenant had ‘neglected’ to pay the arreras of rent before expiration of one 
month after the notice. It is not the case here. 

So far as decision in Brojendra Coomar v. Strish Chandra and Mohanlal v. 
Kanwar Sen are concerned, they are entirely irrelevant for construing words ` 
of s. 12(3) (a) and s. 12(1). The degision in Salik Ram v. Jas Gopal Singh 
oe similarly distinguishable, as it was not a case under the rent legis- 

on. 

In the result, the petition succeeds. The judgment and decree passed by the 
Assistant Judge on April 22, 1969 and the judgment and decree passed by 
the Civil Judge, Junior Division, Baramati, on August 17, 1968, in so far as 
the decrees directed poaseasion of the suit premises to be restored to the land- 
lords, must be quashed. The decree, in so far as the payment of rent and 
costs are concerned, must be confirmed as it is clear that before the landlords’ 
notice of termination of tenancy, the tenant was in arrears of rent, although 
it may be that it was due to quarrels with the landlords. The plaintiffs are at 
liberty to withdraw all the amounts deposited by the tenant in the lower 
Courts. Rule made absolute. In the circumstances of the cage, there will be 


no order as to costs. 
Rule made absolute. 


Before Mr. Justice Vaidya. 


RAMZAN FATHUBHAI TAMBOLI v. BANSILAL CHUNILAL MUNOT.* 

Bombay High Court Appellate Side Rules, 1960. Rule 6—Vakalatnama filed by a partner 
of firm of advocates—Whether appearance of firm in proper form. 

A Vakalatnama filed on behalf a firm, whose partners are all advocates, by ono of tts 


partners, complies with rule 6 of the Bombay High Cotrt Appellate Side Rules, 1960, 
and therefore the appearance of the firm is in proper form. 


Tue facts appear in the judgment. 
N. 8. Shrikhande, for R. G. Samant & Co., for the appellant. 


-Vamya J. In this matter Vakalatnama is filed on behalf of the appellant 
and the question is whether it ia in proper form. The question arises because 


‘Déctdad, Decomber 7, 197%. Second Appeal No. 18508 of 1971, Le. Appeal No. 208 of 1972. 
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the appellant has authorised a firm of advocates practising in the name and 
style of Mesara R. G. Samant and Co. to appear, plead, act and to compromise on 
his behalf in the matter filed in the High Court. The Vakalatnama is accepted 
and presented on November 10, 1971, for M/s. R.G. Samant and Co. by a part- 
ner Mr. O.G. Parulekar. The question has arisen because although warrants of 
authority are filed on the Original Side and such Vakalatnamas are also filed 
on the Appellate Side on behalf of the attorneys, no such Vakalatnamas were 
in practice filed by advocates on the Appellate Side of this Court. 

Rule 6 of Chapter IV of the Bombay High Court Appellate Side Rules, 1960, 
which requires a Vakalatnama to be filed runs as follows: 


“6(1) Where an Advocate is required to file any matter or proceeding on behalf 
of his client, he shall not do so, unless he produces, etther a vakalatnama authorising 
him to do so or a written statement signed by htm stating that he has instructions 
from or on behalf af his client to file the matter or proceeding and also undertaking 
to file within a week a vakalatnama duly authorising him to file the same on behalf 
of his client. The vakalatnama or the written statement shall contain the Advocate’s 
address. 

(ii) The vakalatnama shall before tit is filed in Court bear an endorsement of 
acceptance by the Advocate concerned or by any other Advocate on behalf of such 
Advocate. - 

(iii) Any matter not complying with the requirements of this rule shall not be 
accepted by the office.” 


Relying on this rule, the office of the Appellate Side of the High Court has 
raised a query as to whether the Vakalatnama filed in this case can be said to 
haye complied with this rule and whether for purposes of record of this Court: 
appearance on behalf of the appellant may be shown as appearance of “M/s. 
R. G. Samant and Co.’’ 

On behalf of M/s. R. G. Samant and Co., the partnership deed is produced. 
It is clear from the deed and the facts of the case that on account of the pre- 
sent state of health of Mr. R.G. Samant, he has no-desire to attend personally 
to the office matters in the High Court and he intends to discharge his respon- 
sibility with regard to the work entrusted by the client to him through the 
partnership firm in the name-and style of M/s. R. G. Samant and Co. whenever 
he finds it not possible to attend personally on account of bad health or risk to 
health. There is no law which prohibits formation of such a firm of advocates. 
In. the draft rules framed by this High Court under the Advocates’ Act, a firm 
of advocates is permitted to appear on behalf of the parties in the same way 
as advocates appearing individually or jointly. 

In this connection, it is also necessary to bear in mind the distinction made 
between a firm and its partners by commercial men on the one hand and the 
lawyers on the other as pointed out in the following classic passage of Lord 
Lindley: 

“ Commercial men and accountants are apt to look upon a firm im the light 
in which lawyers look upon a corporation, i.e. as a body distmct from the members 
composing it, and having rights and obligations distinct from those of its members. 
Hence, in keeping partnership accounts, the firm is made debtor to ench partner for 
what he brings “into the common stock, and each partner is made debtor to. the firm 
for all that he takes out of that stock. In the mercantile view, partners are never 
indebted to each other in respect of partnership transactions; but are always either 
debtors to or creditors of the firm. 

Owing to this timpersonification of the firm, there is a tendency to regard its rights 
and obligations as unaffected by the introduction of a new partner, or by the death 
or retirement of an old one. Notwithstanding such changes among its members, the 
firm is considered as continuing the same; and the rights and obligations of the old 
firm are regarded as continuing in favour of or against the new firm as if no changes 
had- occurred. The partners are the agents and sureties of the firm; its agents for 
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the transaction of its business; its sureties for the liquidation of its liabilities so far as 
the assets of the firm are insufficient to meet them. The liabilities of the firm are re- 
garded as the liabilities of the partners only in case.they cannot be met by the firm 
and discharged out of its assets.... 

But this is not the legal notion of a firm. The firm is not recognised by English 
lawyers as distinct from the members composing it. In taking partnership accounts and 
in administering partnership assets, courts have to some extent adopted the mercantile 
view, and actions may now, speaking generally, be brought by or against partners in 
the name of their firm;...but speaking generally, the firm as such has no legal recog- 
nition. The law, ignoring the firm, lookw to the partners composing it; any change 
amongst therm destroys the identity of the firm; what is called the property of the firm 
is their property, and what are called debts and liabilities of the firm are thet debts 
and their liabilities.” [Law of Partnership. 18th Ed. Chap. 3, p. 25] 


‘It is, therefore, clear that when M/s. R. G. Samant and Co. filed the Vakalat- 
nama, it is in the eye of law, the Vakalatnama of all the partners. AD of them 
are bound to act, appear and plead on behalf of the appellant. Each can also 
appear for the others or do anything authorised to be done under the Vakalat- 
nama. No objection to the appearance being shown as that of M/s. R.G. 
Samant and Co. can be valid. It may be so shown for all legal purposes as well 
as for convenience of typing and for reduction of clerical work of writing on 
the boards of hearing ete. the names of all the partners. No partner of the 
firm can plead an excuse of his personal name being not shown on the boards 
of hearing. The object of rule 6 is to see that some advocate who-has under- 
taken to appear for a party will be always responsible to the office of the High 
Court and be approachable by the office in connection with the matters relating 
to the party pending in this Court and will be further responsible for due ap- 
pearance before the Court in the case. Rule 6(1i) itself says that if the Vaka- 
latnama is bearing endorsement of acceptance by the advocate concerned or by 
any other advocate on behalf of such advocate, the Vakalatnama is in proper 
form. Mr. C. G. Parulekar has signed the Vakalatnama as a partner of M/s. 
R.G. Samant and Co. It clearly means that he has signed it as a partner of 
M/s. R.G. Samant and Co. of which the members are (1) Mr. R.G., Samant, 
(2) Mr. G.R. Rege, (3) Mr. Bhal D. Desai and (4) Mr. C.G. Parulekar, all 
advocates on the roll of this Court. All of them will be jointly and severally 
responsible as advocates acting under the Vakalatnama. 


It will always be open to the office to ascertain who are the partners of a firm 
authorised under a Vakalatnama. Once the High Court is satisfied that all 
the partners are advocates, a Vakalatnama signed by one of the partners, as 
in the present case, in my Judgment, complies with the rule 6(ii). -There is 
nothing in the Advocates’ Act or the proposed rulea under the Advocates’ Act 
or the Appellate Side Rules which prohibits the Court from accepting such 
Vakalatnama and showing appearance of such a firm in cases m which Vaka- 
latnama is filed duly signed by one of the partners, who is an advocate, on be- 
half of the other partners, who are all advocates. For these reasons, I find 
that the Vakalatnama filed on behalf of M/s. R.G. Samant and Co. by Mr. 
C.G. Parulekar may be accepted as in proper form under rule 6 of the Appel- 
late Side Rules and the appearance of the firm of M/s. R.G. Samant and Co. 
be shown as advocates for the appellant. 
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ORIGINAL CIVIL. 


Before Mr. Justice K. K, Desat. 


SHAKTI ELECTRO MECHANICAL INDUSTRIES PVT. LTD. 
v. 

. F. H. LALA.* 

Industrial Disputes Act (XIV of 1947), Secs. 2(1), 9-A—Lock-out—Duration of lock-out 
where termination of service binding and legal—Factories Act (LXII of 1948), 
Secs. 51-61—-Bombay Shops and Establishments Act (Bom, LXXIX of 1948), Sec. 13. 

In cases in which in connection with the question of lifting of lock-out an em- 
ployer relies upon termination of service, it would be necessary for the adjudi- 
cating Tribunal to investigate the facts relating to the termination of service and 
‘whether the termination was binding and legal. In cases in which the termina- 
tion of service is found to be binding and legal, it would be impossible for the 
adjudicating Tribunal to hold that the lock-out had continued and required to be 
lifted. This is the direct result of the legal position that the lock-out can exist 
only during the continuance of employer and employee relationship between the 
concerned parties. 

Obiter: The timings and the hours of work and rest intervals cannot be al- 
tered without giving a notice to the workmen under s. 9-A of the Industrial Dis- 
putes Act, 197. 

North Brook Jute Co. v. Ther Workmen! and Workmen of Hindustan Shipyard, 
Ltd. v. I. 7.7 referred to. 


M. N. Bhatkal, for the petitioner. 
N. G. Nair, for respondent No. 2. 


K. K. Desar J. In this petition under art. 226 of the Constitution, the 
petitioner company has challenged the legality and correctness of the Award 
dated August 21, 1967, made by the Industrial Tribunal in Reference (IT) 
No. 877 of 1968. 

The relevant facta are as follows: 

. -The petitioner company carries on business of manufacturing electrical 
and mechanical articles and appliances at its factory at Kalina, Santacrus 
(East), Bombay. Prior to May 22, 1966, the petitioner company employed 
110 permanent and 21 temporary workmen in its factory. The factory timings 
for all the workmen were then 8.80 A.M. to 5.30 P.M., with a lunch break 
from 12.30 P.M. to 1.00 P.M. on week days. By a letter dated May 17, 1966, 
addressed to the Chief Inspector of Factories, the petitioner company propos- 
ed alteration of the above working hours from 7.00 A.M. to 3.00 P.M, with 
a lunch break from 11.00 A.M. to 11.30 A.M. The petitioner company made 
this proposal so as to begin working two shifts instead of one shift which was 
operative till May 22, 1966. The petitioner company desired to bring into 
effect the above alterations in working hours with effect from May 23, 1966. 
The above letter of proposal dated May 17, 1966 was displayed on the notice 
board for the workmen to comply with the change. Respondent No. 2 Union 
of workmen expressed its protest against the proposed change by a letter dated 
May 21, 1966. The petitioner company -brought into effect the alteration of the 
working hours as from May 23, 1966. The workmen, however, insisted that the 
working hours should continue to remain from 8.380 A.M. to 5.30 P.M. with 
a lunch break between 12.30 P.M. to 1.00 P.M. On May 238, 1966 the work- 
men came to join duty at 8.80 A.M. The workmen having not been furnish- 
ed with work, according to the petitioner company, staged forthwith a sit-down 
strike contending that unless the original timings were reverted to they would 


"Decided, August 30, 1972. 0O. C. J. 1 [1960] A L R. S.C. 879. ' 
Miscellaneous Petition No. 702 of 1967. 2 961] 2 L. L, J. 526, 
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not resume work. Certain discussions then took place. Ultimately, the peti- 
tioner company put up its first notice dated May 28, 1966, at 1.30 P.M., there- 
by intimating to the workmen that their stay-in-strike was unjustified and un- 
leas they resumed work within 80 minutes, i.e., by 2.00 P.M., the petitioner 
company would be constrained to take further action against the striking work- 
men. This notice proved to be of no effect. The petitioner company there- 
upon put up a second notice dated May 23, 1966, at 4.00 P.M. intimating to 
the workmen that they had no right to remain in the works, as they did not 
commence to operate and work and that thereafter the workmen would not be 
allowed to enter the factory, unleas they gave a written undertaking that they 
desired to enter into the factory for carrying out the work peacefully. 

The workmen refused to give the undertaking as above and were accordingly 
as from May 24, 1966, not allowed to enter into the factory. The workmen 
thereupon expressed their protest by carrying red banners and shouting alo- 
gans and remaining outside the factory. According to the petitioner com- 
pany, certain acts of violence took place. after expiry of three or four days 
when some of the workmen intended to join work after giving the undertaking 
as demanded. It appears that thereafter 32 workmen out of the total 181 
commenced to work in the factory. Sixty-eight of the workmen, however, 
continued to protest against the conduct of the petitioner company and re- 
fused to give the undertaking demanded. In the result, by a notice of ter- 
mination of service dated June 25, 1966, the petitioner company terminated 
services of sixty-eight workmen as from June 25, 1966. These workmen are 
all mentioned in the above notice at serial Nos. 1 to 68 by their personal names. 
These workmen were requested to collect their legal dues from the office of 
the factory on Monday June 27, 1966 or thereafter during the working hours. 
Copies of the above notice terminating the services of sixty-eight workmen were 
forwarded to the Chief Inspector of Factories, the Government Labour Officer, 
Secretary to the Industries and Labour Department, Deputy Commissioner of 
Labour and the Inspector of Police. 

It appears that the workmen then made a demand for lifting the lock-out 
and reinstatement of the workmen in service with full back wages immedia- 
tely. The matter of this demand was taken into conciliation on July 26, 1966. 
After the Conciliation Officer made a Failure Report, by an Order of Refer- 
ence dated November 23, 1966, made under cl. (d) of subs. (1) of s. 10 and 
sub-s. (5) of s. 12 of the Industrial Disputes Act, 1947, the State Government 
referred the demand mentioned in the Schedule to the Order for adjudication 
to the Industrial Tribunal The demand mentioned in the Schedule reads as 
follows: 

“Reinstatement of workmen: 
The management shbuld lift the lock-out and take back all the workers with full 
back wages immediately.” 

Respondent No. 2 Unton thereupon filed a statement of claim before the 
Tribunal. On behalf of the petitioner company written statement of defence 
was filed. After giving hearing to both sides in normal manner, the Tribunal 
by the impugned Award dated August 21, 1967, ordered that ‘‘the manage- 
ment shall lift the lock-out and take back all the workers that have been in 
its employment at present and shall pay them half of the total emoluments 
from May 28, 1966 till their remstatement.’’ 

By the written statement of defence the petitioner company had et the 
following contentions: 

(1) That it never locked out the 
(2) Sa ger SiRF ay Gea aaa 


(8) ee ee 
duty at 7.00 a.m, as per the notice; - 
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(4) . That ‘the services of the 68 workmen on whose behalf the Reference wes made 
have by the notice dated June 25, 1966, been terminated. The lock-out, if any, there- 
fore, ceased to continue and exist. The employment of these 68 workmen was duly 
terminated and thereafter lock-out could not continue. The termination was therefore 
sufficient defence to all the claims made on behalf of the workmen. 


The Tribunal held that the workmen were entitled to refuse to work in pur- 
suance of the notice put up in the factory as the notice was illegal and not 
binding oh the workmen. The workmen had attended for work at the factory 
at 8.30 A.M. on May 23, 1966. It was natural for the workmen to report for 
work at 8.30 A.M. as usual because they had not accepted the change in the 
working hours and had not agreed to attend for work at and from 7.00 A.M. 
The finding on the above footing was that for the failure of the workmen to 
join work at 7.00 A.M. the petitioner company had no right to lock them out 
merely on the ground that the workers had resorted to an illegal strike. The 
Tribunal found that the strike was not illegal. The petitioner company had 
illegally: locked out the workmen and thereafter refused to take them back in 
employment. On the defence that the services had been terminated and the 
workmen had not continued in employment after June 25, 1966, the Tribunal 
oberon: 

niet ay aenticnl will Faas eae ha canner Antal tts EE EE Gal ee A 
PRU ee At this stage tt cannot be said that the services of the 66 workmen or any 
af them were or were not terminated. ...I have not decided whether the 66 work- 
men or any of them have or have not been duly retrenched by it.” 


In connection with the above findings, Mr. Bhatkal for the petitioner company 
has made the following contentions: 


(1) That the: notice for change of working hours was legal and binding and the 
finding that the notice was illegal is altogether unjustified. 

(2) That the workmen had in fact gone on a'strike. The petitioner company had 
not brought into effect a lock-out as found by the Tribunal. The lock-out, H£ any, was 
not illegal as found by the Tribunal. In any event, upon termination of the services 
of all the 68 workmen as from June 25, 1966, relationship of employee and employer 
_ between: these workmen and the petitioner company ceased to exist. If this relation- 
ship ended, the alleged lock-out could not continue. The termination of services was 
good defence to the whole of the claim from and after June 25, 1966.” 


Mr. Nair for respondent No. 2 Union emphatically denied these submissions 
made by Mr. Bhatkal. Mr. Nair relied upon item No. 4 in the Fourth Schedule 
and #. 9-A of the Industrial Disputes Act and also on the scheme relating to 
the working hours and rest intervals contained in as. 51 to 61 of the Factories 
Act, 1948, for the contention that the notice for change of working hours and 
rast pariod given by the petitioner company was illegal In that connection 
‘he relied upon the observations of the Supreme Court in the case of North 
Brook Jute Co. v. Their Workmen,! and the observations of the High Court of 
Andhra Pradesh in the case of Workmen of Hindustan Shipyard, Lid. v. I.T3 
‘He submitted that since the notice of change of hours of work and rest interval 
was not given in accordance with s. 9-A, the workmen were entitled to agitate 
the question. The petitioner company had refused. to give employment and 
work to the workmen who offered their services continuously from day to day. 
The evidence of the lock-ont was in the second notice dated May 23, 1966, 
whereby the petitioner company demanded a written undertaking from the 
workmen not to enter the factory except for working. This demand was made 
to prevent the workmen from attending duty at 8.80 A.M. in the usual man- 
ner... He submitted that the termination of services by the notice dated June 
25, 1966, did not put a stop to the lock-out which had been commenced 
by. the petitioner company by refusal to employ and give work to the sixty-eight 


1 [1060] A. LR. 8. C. 879. 2 [1901] 2 L. L. J. 528. 
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concerned workmen. In his submission the notice of termination of services 
was entirely irrelevant on the question of lifting up of the lock-out. 


There is no dispute that the petitioner company brought into’ effect as from 
May 23, 1966, change in the hours of work and rest intervals by directing that 
as from that date the workmen should join duty from 7.00 A.M. to 3.80 P.M. 
with a lunch break from 11.00 A.M. to 11.80 A.M. instead of from 8.30 A.M. 
to 5.30 P.M. with a lunch break from 12.30 P.M. to 1.00 P.M. as used to 
prevail upto May 22, 1966. Section 9-A provides that no employer shall effect 
any change in the conditions of service applicable to any workmen in respect 
of any of the matters specified in the Fourth Schedule without giving to the 
workmen a notice in the prescribed manner and without expiry of 21 days 
after giving such notice. Item 4 in the Fourth Schedule reads: ‘‘Hours of 
work and rest intervals.’’ All the items in this Schedule relate to conditions 
of service for change of which notice is to be given. It is clear on a reading 
of the Fourth Schedule that the hours of work and rest intervals must be held 
to be part and parcel of conditions of service. Mr. Bhatkal submitted that this 
fee relates to the total quantity of hours of work and rest intervals. In 

is submission this item does not relate to the timings of the daily hours of 
work and rest intervals. He, therefore, submitted that the total period of 
working hours and rest intervals was not altered by the petitioner company 
by bringing into effect change in timings of the hours of work and rest inter- 
vals. It was, therefore, unnecessary for the petitioner company to comply with 
the provisions in s. 9-A and give notice under that section in the manner pres- 
eribed. Now, there appears to be no substance in this submission. The mat- 
ter of the quantity of hours of work and rest intervals as regards industrial 
factories is in detailed particulars covered by the provisions in s. 51 to 61 
of the Factories Act. This very matter is as regards Shops and Establishments 
covered by s. 13 and other sections of the Bombay Shops and Establishments 
Act, 1948. The timings of the hours of work and rest intervals would be a 
matter of great consequence to the workmen employed in a factory. The tim- 
ings could not be altered in an obnoxious manner so that the workmen could 
never approve of the same. The timings could thus be very unreasonably fixed 
only with ulterior motives. This could be done without changing the quantity 
of- hours of work and rest intervals. To avoid such consequences, in the Fourth 
Schedule item 4 relating to hours of work and rest intervals is included under 
the heading ‘‘ Conditions of service-for change of which notice is to be given” 
under s. 9-A of the Act. 


In the case of Workmen of Hindustan Shipyard, Ltd. v. I. T. the Andhra 
Pradesh High Court referred to the sections of the Factories Act and the Mad- 
ras Shops and Establishments Act and observed: . i 

“From a reading of s. 9A of the Industrial Disputes Act along with ttem 4, Sch. IV 
to the Act, it is clear that a change in the working hours could only be effected by 
giving 21 days’ notice in the prescribed manner in Form H made under rule 34 of the 
Industrial Disputes Rules of 1957”. a 


In the case of North Brook Jute Co. v. Thew Workmen, the Supreme Court 
observed. (p. 882) : 

“| Section 38A no doubt gives the workmen aggrieved by the contravention by the 
employer of s. 33 the right to apply to the Tribunal for relief; but the existence of this 
remedy does not mean that the workmen were bound to work under the altered con- 
ditions of service, even though these were tn clear contravention of law. When they 
refused to do the additional work which the rationalisation scheme required them to 
do, they refused to do work, which the employer had no right in law to ask them to 
do. It is difficult to say that this amounted to a ‘strike’ by the workmen; but even if 
it could be said to be a ‘strike’ such strike was certainly not illegal and unjustified.” 
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In the present case the change in the prevailing hours of work and rest in- 
tervals was sought to be brought about without giving any notice in the pres- 
eribed manner. But this question does not arise for final decision as I am re- 
manding the matter of the above reference to the Industrial Tribunal on the 
grounds which I will presently discuss. 

- ‘““Lock-out” is defined in s. 2(1) of the Industrial Disputes Act, 1947, to 
mean 
“the closing of a place of employment, or the suspension of work, or the refusal 
by an employer to continue to employ any number of persons employed by him;” 
It is now well-established that having regard to the above definition, conditions 
of lock-out can continue in existence only when the relationship of employer 
and employee continues to exist between the concerned employers and work- 
men. Accordingly when the contract of employment is (rightly or wrongly) 
terminated by an employer, the conditions of lock-out cannot continue to 
exist. This is, however, not to state that if the termination is found to be 
illegal and not binding on the workmen, the Tribunal may come to the con- 
clusion that the termination being illegal was of no consequence and that 
therefore lock-out had continued by failure of the employer to continue to 
employ the concerned workmen. In cases in which in connection with the 
question of lifting of lock-out an employer relies upon termination of service, 
it would be necessary for the adjudicating Tribunal to investigate the facta 
‘relating to the termination of service and whether the termination was bind- 
ing and legal. In cases in which the termination of service is found to be 
binding and legal, it would be impossible for the adjudicating Tribunal to hold 
that the lock-out had continued and required to be lifted. This is the direct 
result of the legal position that lock-out can exist only during the conti- 
nuance of employer and employee relationship between the concerned parties. 

Now it appears to me that the Industrial Tribunal in the present case failed 
to notice the above legal position and that the defence of termination of ser- 
vices raised on behalf of the petitioner company was directly relevant on the 
question of the lifting of lock-out that was referred to the Tribunal. The 
above failure led the Tribunal to avoid deciding the question whether the 
petitioner company had duly terminated the services of the 68 workmen con- 
cerned and to decide the legality of such termmation. The Tribunal kept the 
question open ite of it having directed that the management should lift 
the lock-out. Before such a direction could be given, the Tribunal should 
have noticed that the condition of lock-out, if any, whether legal or illegal, had 
come to an end when the services of the 68 concerned workmen were termi- 
nated by the petitioner company, The above defect in the findings made by 
the Industrial Tribunal in the present case renders the Award defective. The 
Award, therefore, requires to be set aside. 

The result of the above discussion is that the Award dated August 21, 1967, 
is set aside. Reference (IT) No. 377 of 1966 is remanded back .to the Tndus- 
trial Tribunal for once again deciding all questions arising between the par- 
ties and making an Award, bearing in mind the above observations. There 
will be no order as to costs. 

Award set amde. 
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APPELLATE CIVIL. 


Before Mr, Justice Deshmukh and Mr. Justice Joshi. 


THE PREMIER AUTOMOBILES LIMITED v. KAMLAKAR SHANTARAM 
WADKE.* 

Industrial Disputes Act (XIV of 1947), Secs. 10, 12, 33C—Employer umilaterally chang- 
ing terms and conditions of service of employees without following procedure under 
Act—Whether employees can file suit in cvil Court for injunction restramning em- 
ployer from enforcing such terms and condtione—Sections 10 and 12 of Act whe- 
ther covers all disputes between employer and employee—Specific Relief Act (47 of 
1963), Sec. 38. 

Under ss. 10 and 12 of the Industrial Disputes Act, 1947, all possible disputes þe- 
tween the employer and employee are not comprised. 

Therefore, where an employer changes unilaterally the terms and conditions of 
service of his employees without following the due procedure under the Act and 
begins to enforce the changed terms and conditions, the aggrieved employees can 
file a suit for injunction in the civil Court to restrain the employer from enforcing 
such terms and conditions. 

For preventing recurring breaches of an existing contract or for preventing a re- 
curring implementation of a new contract unilaterally by the employer, there is no 
remedy provided by the Act at all It is difficult to tell the employees that they 
will not file a suit for clatming an injunction restraining their employer from en- 
forcing a particular contract which is not binding on them. The attempt of the em- 
ployer to enforce that contract month “after month could be prevented only by an 
appropriate injunction of a ctvil Court and such an injunction is beyond the com- 
petence of any labour Court or Tribunals provided by the Act. 

State of Bombay v. K. P. Krishna,1 Nippant Electricity C. (Pvt.) Ltd, v. Bhim 
Rao Laxman Patt? Pigment Lakes Etc. v. Siteram,3 Bombay Gas Co. v. Gopal 
Bhivat and B. K. Chatterjee v. Commissioners, Port, Calcutia,5 referred to. 


Tum facts are stated in the judgment. 


S. D. Vimadalal with K. K. Koticha, for the appellant. 
F. D. Damania, for respondents Nos. 1 and 2. 

Shashi K. Jain, for respondent No. 8. 

S. C. Thule, for respondents Nos. 4, 5 and 6. 


DesHuvuKnH J. This is an appeal under el. 15 of the Letters Patent by the 
original defendant No. 1 against a decree of injunction passed by the City 
Civil Court and confirmed in appeal by the learned single Judge of this Court. 
Only two points of law are raised before us, but, in order to appreciate them, 
a few facts may be noted. 

The dispute in the suit relates to the Motor Production Department in the 
Kurla Factory of defendant No. l-company known as ‘‘Premier Automobiles 
Limited”. Originally, there were 425 workers in this Department to which 
were added by about September 1970, twenty-seven more workers who were 
learners. Long before this event, there was an incentive scheme in operation 
introduced by defendant No. 1 under an agreement dated August 5, 1964 with 
the Engineering Mazdoor Sabha of which plaintiffs Nos. 1 and 2 are members. 
A certain scale of payment was contemplated under this agreement and this 
was an agreement under s. 18(/) of the Industrial Disputes Act, 1947. The 


“Decided, February 13/16, 1978. Letters 1 (1960) 68 Bom. L. R. 127, S. C., s.c 
Patent A No. 74 of 1978, against the [1960] ALR. S.C. 1228. i 
deolston of V.S. Deshpande J., in First Appen 2 |1972] 1 L.L.J. 689. 
, dismissing the appeal filed 8 (1968) 71 Bom. L-R. 452. 
against the decision. of D. L. Bhojwani, Judge, & 11064] A.LR. 8.C. 752. 
City Civil Court, Bombay, in Short Cause 5 [1070] 2 L.L.J. 148. 
Suit No. 9657 of 1971. 
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incentive scheme was modified twice and the final scheme which was in opera- 
tion at the time when the dispute arose was under an agreement dated December 
31, 1966. Plaintiffs, who have filed this suit under O. I, r. 8 of the Civil Pro- 
cedure Code, complain that some new agreement has been arrived at between 
defendant No. I-company and defendant No. 2 which is an Association of Engi- 
neering- Workers and which is also a trade: union. registered under the Trade 
Unions Act. This new scheme was given retrospective effect from September 1, 
1970, but it became known to the plaintiffs only when the notice dated March 
15, 1971 was displayed upon the Notice Board of the company. To the surprise 
of the plaintiffs, they found that this was a scheme to which they were not 
party, and the Union of which they were members which, according to the plain- 
tiffs, had a much -larger membership, was also not a party to the new scheme. 
This new scheme was sought to be unilaterally enforced upon the plaintiffs 
whose right to receive incentive bonus payments under the incentive scheme 
was being adversely affected. Initially, the plaintiffs made two prayers. One 
was to declare that.the settlement dated January 9, 1971 arrived at between 
defendant No. 1- company and defendant Union No. 2 is not binding on the 
plaintiffs and other concerned daily rated and monthly rated workmen of the 
Motor Production Department of defendant-company No. 1 who are not mem- 
bers of defendant No. 2 Union and the second prayer was for an injunction re- 
straining defendant No. l-company, its servants and agents permanently from 
enforcing or implementing the terms of the said private settlement dated Janu- 
ary 9, 1971. An interim order was passed by consent of parties and the hear- 
ing of the suit was expedited. Plaintiffs’ main contention on merits was that 
the new scheme so called is mala fide and injurious to the rights of the plaintiffs 
and as such, defendant No. l-company, its servants and agents be permanently 
restrained by an order and injunction of the Court from enforcing and/or im- 
plementing the terms of the agreement dated January 9, 1971. This suit is 
resisted by defendant No. l-company mainly on two grounds. According to 
defendant No. 1, the settlement dated January 9, 1971 arrived at with defen- 
dant No. 2 is undoubtedly one under s. 18(/) of the Industrial Disputes Act, 
1947, but it is a settlement which has been in operation since September 1970 
and in which the plaintiffs and other workers in the position of plaintiffs have 
acquiesced, It is pointed out that the dispute, which is sought to be raised in 
the suit, is, in the real sense of the term, an industrial dispute covered by 
the provisions of the Industrial Disputes Act, 1947 and as such, the civil 
Court could not entertain the suit. It was also urged that a perpetual 
injunction as claimed for by the plaintiffs could not be granted and 
also should not be granted in view of the circumstances obtaining in this 
litigation. Firstly, it-was urged that a permanent injunction should not be 
granted, because the contract of service and the terms of -payment are in the 
very nature of things variable from time to time and there is a provision under 
the settlement for revising these terms, and if a permanent injunction is grant- 
ed it would be difficult to revise the terms of the settlement. It was further 
urged that the new incentive scheme came into operation from September ‘1, 
1970 and the plaintiffs, with the knowledge of the scheme, received payments 
under it and thereby acquiesced in it. This disentitles them from claiming any 
injunction which is a discretionary relief granted by the Court. 

On these pleadings, the learned trial Judge, after taking into account both - 
oral and documentary evidence, found as a matter of fact that the new scheme’ 
was mala fide and injurious to the plaintiffs and the new scheme being a settle- 
ment under s. 18(/) of the Industrial Disputes Act, 1947, could bind only par“ 
ties to it and not others. In other words, the members of defendant No. 2 Union 
could alone be bound by this new scheme and not the plaintiffs and others who 
are not consenting parties to the new scheme. The learned trial Judge came 
to the conclusion, after discussing the nature of the litigation, the reliefs claim- 
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ed therein and the scheme of the Industrial Disputes Act, that the jurisdiction 
of the civil Court does not seem to have been ousted and he could entertain a 
suit of the present nature. The learned Judge however found that the declara- 
tion as claimed in prayer clause (a) of para. 16 of the plaint could not be grant- 
ed. But on the findings arrived at, the learned trial Judge thought that he 
could give a limited injunction which he gave. The decree for injunction ulti- 
mately granted by the learned trial Judge restrains defendant No. 1 from en- 
forcing and/or implementing the terms of the agreement dated January 9, 1971 
against the workmen of its Motor Production Department who are not members 
of defendant No. 2 Union. The operation of this injunction was further ex- 
plained by pointing out that it will not operate in regard to any workman who 
is not a member of defendant No. 2 Union but it will operate against the work- 
man if he in writing agrees to accept the terms of the agreement dated January 
9, 1971 from the moment he so agrees. It was further clarified that this injune- 
tion will cease to operate if defendant No. 1 takes steps in accordance with law 
to get and succeeds in getting the agreement dated January 9, 1971 made bind- 
ing on its workmen of the Motor Production Department who are not members 
of defendant No. 2 Union, from the moment the agreement becomes binding on 
them. The injunction is further qualified by saying that if defendant No. 1- 
company gives any notice under s. 9A of the Industrial Disputes Act, 1947, the 
injunction shall cease to be operative at the expiry of three months after the 
expiry of twenty-one days from the date of that notice. 

It may be noted that defendant No. 2 generally supported defendant No. 1 
in the trial Court. Though only two plaintiffs filed the suit, the plaintiffs, as 
stated earlier, obtamed the trial Court’s permission to sue in a representative 
capacity under O. I, r. 8 of the Civil Procedure Code. That permission was 
granted to the plaintiffs and in response to the notice under O. I, r. 8, twenty- 
seven workmen, who were first taken up as learners, came forward to join the 
suit as party-defendants, but the learned trial Judge permitted only three of 
them to be joined as party-defendants (defendants Nos. 8 to 5) for represent- 
ing the interest of the twenty-seven workmen. They also filed their defence 
which generally support defendant No. 1. - 

Being aggrieved by the decree of injunction passed by the learned trial Judge, 
defendant No. 1 filed an appeal m this Court which was heard by a learned 
single Judge of this Court who dismissed it on November 9, 1972. The learned 
single Judge confirmed all findings of fact recorded by the learned trial Judge. 
He also confirmed generally the view of the trial Court that in the case of a suit 
of the present nature the jurisdiction of the civil Court is not ousted either ex- 
pressly or impliedly by the provisions of the Industrial Disputes Act, 1947. He 
also came to the conclusion that though injunction was a discretionary relief, in 
the circumstances of the present case, it was a proper exercise of the discre- 
tion on the part of the trial Court to have passed a decree of limited injunc- 
tion. In arriving at the conclusion, the learned single Judge relied upon his 
own judgment given earlier in Automatic Electric Private Lid. v. Enginesr- 
ing Maedoor Sabha.! Being dissatisfied with the decree of dismissal of ap- 
peal, defendant No. 1 has filed this appeal under cl. 15 of the Letters Patent. 

Only two points really arise for our consideration. Firstly, whether the 
civil Court’s jurisdiction has been ousted in’ view of the provisions of the 
Industrial Disputes Act, 1947 and secondly, even if the civil Court had the 
jurisdiction, is it proper to pass and maintain the decree of injunction as pass- 
ed by the trial Court and as confirmed by the first appellate Court. It is really 
not necessary to reiterate the position of law which is almost settled that all 
disputes of a civil nature must ultimately come before a civil Court for decigion. 
The jurisdiction of the civil Court in respect of all civil matters is clearly 

1 (1 Civil Revision Application No. tember 37/28, 1972 se 
ise lee nce Se Dea ds oa i mee 
BLR —. 
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stated in s. 9 of the Civil Procedure Code. If one wants to assert that that 
jurisdiction is taken away, it would be for him to so allege and prove it. The 
position of law in regard to jurisdiction of civil Courta has been unmistakably 
stated by the Supreme Court in Abdul v. Bhawani. Not only it is for the 
party to allege want of jurisdiction and to prove it, but it is equally well-settled 
that the statute ousting the jurisdiction of the civil Court must be strictly con- 
strued. The ouster of the jurisdiction of the civil Court could be either express 
or implied. Even when the jurisdiction is ousted in an express manner, it has 
been held that an examination of the scheme of the Act, the remedies it provides 
and the adequacy thereof as compared.with the normal reliefs which could be 
claimed in a civil Court thus becomes relevant if not decisive. There have been 
recently several pronouncements of the Supreme Court dealing with this subject 
and the learned single Judge, who disposed of the appeal, has referred to some 
of them. However, we find that the Supreme Court has dealt with the relevant 
decisions on the subject in Dhulabhas v. State of M.P? and has also summarised 
in its own way the results that follow from the survey of the case law in the 
field. In DhulabhAas’s case after examining the various cases on the subject, 
the then learned Chief Justice of the Supreme Court speaking for the Court 
summarised his conclusions as follows (p. 89): 

“(1) Where the statute gives a finality to the orders of the special tribunals the 
civil court’s jurladiction must be held to be excluded if there is adequate remedy to 
do what the civil courts would normally do in a sult. Such provision, however, does not 
exclude those cases where the provisions of the particular Act have not been complied 
with or the statutory tribunal has not acted in conformity with the fundamental 
principles of judicial - procedure. 

(2) Where there is am express bar of the jurisdiction of the court, an examination 
of the scheme of the particular Act to find the adequacy or the sufficiency of the 
remedies provided may be relevant but is not decisive to sustain the jurisdiction of 
the civil court. Where there is no express exclusion the examination of the remedies 
and the scheme of the particular Act to find out the tntendment becomes necessary 
and the result of the Inquiry may be decisive. In the latter case it is necessary to 
see if the statute creates a special right or a Hability and provides for the determina- 
tion of the right or a liability and further lays down that all questions about the sald 
right and lability shall be determined by the tribunals so constituted, and whether 
remedies normally associated with actions in civil courts are prescribed by the said 
statute or not. 

(3) Challenge to the provisions of the particular Act as ultra vires cannot be brought 
before the Tribunals constituted under that Act. Fiven the High Court cannot go into 
that question on a revision or reference from the decision of the Tribunals. 

(4) When a provision is already declared unconstitutional or the constitutlonaltty 
of any provision ix to be challenged, a sult is open. A writ of certiorari may Include 
a direction for refund if the claim is clearly within the time prescribed by the Limi- 
tation Act but it is not a compulsory remedy to replace a sult 

(5) Where the particular Act contains no machinery for refund of tax collected 
in excess of constitutional limits or illegally collected a suit Iles. 

(6) Questions of the correctness of the assessment apart from Hs 
are for the decision of the authorities and a civil sutt does not He tf the orders of the 
authorities are declared to be final or there is an express prohibition in the perHoular 
Act. In either case the scheme of the particular Act must be examined because it is 
a relevant inquiry. 

(7) An exclusion of the jurisdiction of the civil court is not readily to be inferred 
unless the conditions above set down apply.” 


In view of the position of law in regard to jurisdiction of civil Courts that 
now prevails and so clearly been expounded by the Supreme Court, it would be 
necessary for us to examine the provisions of the Industrial Disputes Act, 1947 


2 [1968] A.LR. S.C. 1718. 8 [1960] ALR. S.C. 78. 
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and decide whether the jurisdiction of the civil Court in all or some matters 
and more-particularly in respect of the type of relief which is the subject-matter 
of the present suit, has been ousted. It is not argued before us, nor does it 
seem to be possible to argue, that the Industrial Disputes Act, 1947 expressly 
bars the jurisdiction of the civil Courts. The case would naturally fall under 
the implied ouster of jurisdiction. It is, therefore, relevant to examine the 
remedies and the scheme of the particular Act to find out the intendment and 
such examination might lead to a result which would be decisive. When an 
examination of this type is being done, it becomes necessary to see if the statute 
creates a special right or a liability and provides for the determination of the 
right or liability and further lays down that all questions about the said right 
and liability shall be determined by the tribunals so constituted and whether 
remedies normally associated with actions in civil Courts are preseribed by the 
said statute or not. When the provisions of the Industrial Disputes Act, 1947 
(hereinafter referred to as ‘‘the Act’’) are so examined, we have to bear in 
mind the type of suit we are dealing with and the kind of remedy that is being 
asked for. Undoubtedly, this is merely a suit for injunction. A declaration 
was also sought for, but as the trial Court found that looking to the words in 
which the declaration has been couched, it could not be and need not be granted. 
The trial Court, therefore, merely proceeded to decide the right of the parties 
and on the conclusions reached, it has held that in the circumstances of the case 
a relief of injunction in a limited manner, though perpetual, is desirable and 
must be awarded. Though the objection raised on behalf of the appellant-de- 
fendant No. 1 is primarily to the jurisdiction of the civil Court, it is also a 
second limb of its argument that in the facts and circumstances of the case the 
plaintiffs have not made out a proper case for awarding them discretionary re- 
lief by the civil Court. It is not necessary for us to examine in any greater 
detail the facts which have been held proved by the two Courts, because we 
find that on the face of the record the plaintiffs have been able to make out a 
sufficiently convincing case. Since we find that this is a shorter point, we might 
dispose it of before the main question of jurisdiction is considered. 


[His Lordship after considering the evidence on the point, proceeded]. 


The only impression one gets from the substantive provisions of the revised 
acheme which are directly injurious to the interests of the workers and are 
partly against statutory provisions of the Act is that this must be a very sus- 
picious affair between defendant No. l-company and defendant No. 2 Union. 
And that is the finding given by the trial Court and we are satisfied that on 
evidence and the circumstances of this case that ig the proper finding... If at 
all, therefore, the civil Court has any jurisdiction to entertain civil disputes, 
this case seems to us to be pre-eminently a fit case where that jurisdiction must 
be exercised in favour of the plaintiffs and against the defendante from enfore- 
ing the new scheme. 

This brings us to the, question whether the civil Court has jurisdiction to 
entertain a suit of the present nature and we have already pointed out the 
principles on which this question is required to be resolved. 

Mr: Vimadalal, the learned counsel for the appellant-defendant No. 1-com- 
pany, relied upon the provisions of ss. 10, 12 and 33C of the Act, besides the 
general scheme of the Act itself. Out of these sections, he was more particu- 
larly harping on the provisions of s. 10 as providing a complete remedy for 
the type of dispute the plaintiffa want to raise in this suit. Since the question 
of jurisdiction is a question of law, it would be merely academic for us to point 
out that in the First Appeal filed by defendant No. l-company the main em- 
phasis laid by the counsel on behalf of defendant No. 1 was on the provisions 
of s. 83C. No reliance is placed on s. 388C before us. Our attention is parti- 
cularly drawn to the provisions of s. 10. For the purpose of relying upon the 
provisions of the Act what is argued by Shri Vimadalal for defendant No. 1 
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is that the cleverness of drafting of the plaint should not be allowed to prevail 
as against the real nature of the suit. In other words, the Court must find 
out, by looking at the plaint as a whole, as to whether this is a suit for a parti- 
cular relief, though it is couched in a form as to make it appear that some 
other relief is being claimed. He argued that, in substance and in reality, the 
plaintiffs are desirous of enforcing the service conditions incorporated in the 
agreement dated Desember 31, 1966 and preventing defendant No. 1 from 
enforcing the service conditions incorporated in the agreement dated Janu- 
ary 9, 1971. It is, therefore, a claim, argues the learned counsel, for wages or 
& claim for money though it has been made to appear that this is a claim for 
injunction seeking to prevent a particular mischief. The argument in short 
is that the pith and substance must be borne in mind and when this is done, 
it would be apparent that the Legislature has provided an entirely separate 
machinery under the Act which enables a worker to obtain appropriate re- 
liefs. Not only various tribunals provided by this Act are in a position to 
grant all the reliefs that a worker might claim but even the remedies provid- 
ed in the sections referred to above are quite adequate and sufficient. When 
this argument is examined closely, we find that it is difficult to give any coun- 
tenance to it. The scheme of the Act certainly shows that no express bar to 
the jurisdiction of the civil Court has been enacted in Chapter II. Chapter 
IL provides the various authorities under the Act and in Chapter ILA the Act 
provides for a notice of change. If any service conditions are intended to be 
changed in respect of matters specified in the Fourth Schedule, it is not per- 
missible to do so unless a notice of change contemplated by s. 9A has been 
given. It is not necessary to refer at this stage to the Government’s power to 
exempt an employer under s. 9B from giving such a notice. Chapter ID re- 
fers to the Boards, Courts and Tribunals to which the Government may in its 
discretion refer an industrial dispute. Chapter IV provides for the proce- 
dure, powers and duties of the various authorities under the Act. Chapter 
V contains provisions in regard to strikes and lock-outs. Chapter V-A contains 
provisions in regard to lay-off and retrenchment. Under Chapter VI vari- 
ous penalties have been provided for. Chapter VII contains miscellaneous 
provisions which include remedies like recovery of money due from an em- 
ployer by an employee. Then follow the various Schedules. This in short is 
the scheme of the Act. 


It would be appropriate now to examine whether s. 10 is capable of givmg 
a workman all the remedies which are normally available in a Court of law 
and also making available all the reliefs which are claimable before a civil 
Court. Section 10(/) in the first instance deals with an industrial dispute as de- 
fined by s. 2(%). It is a dispute, in the context of the present case, between an 
employer on the one hand and the workmen on the other. In other words, a dis- 
pute which is collective in ita form and essence is contemplated to be dealt with 
by s. 10. Section 10, at any rate, is not the provision for catering to the needs of 
individual workers who have their individual rights to assert and en- 
force. This position would be amply clear from the provisions of s. 2A 
which provides an exception to s. 2 and by which an individual work- 
man is given an individual right to raise an industrial dispute. The 
subject-matter covered by s. 2A confines itself to the discharge, dismis- 
sal, retrenchment or otherwise termination of service of an individual 
worker. Short of this subject which is provided for by s. 2A any other in- 
dustrial dispute must be a collective dispute and an attempt to enforce indi- 
vidual rights would not be covered by the expression ‘‘industrial dispute’’ as 
used in the Act. The appropriate Government must be first moved and the 
appropriate Government will pass an order in writing referring the dispute to 
the appropriate tribunal in case it is of the ‘‘opinion’’ that an ‘‘industrial dis- 
pute exists.” The language of this section is plain and it contemplates sub- 
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jective satisfaction of the appropriate Government and gives an unfettered 
discretion to it either to refer or to refuse to refer any dispute to any of the 
tribunals under the Act. It may further be noted that there‘is no procedure 
provided anywhere in the Act to challenge the.opinion of the State Govern- 
ment which, in the circumstances, would be final and conclusive. Mr. Vima- 
dalal argued before us that it has usually been the policy of the State Go- 
vernment, particularly in the interest of industrial peace, to refer all such dis- 
putes to the appropriate tribunals. When the question for examination is 
whether the Act provides for adequate remedies, the behaviour of the State 
Government from time to time would hardly be of any relevance. What we 
find is that if the formation of opinion goes against the workers and they are 
unable to say that the conclusion is either perverse or mala fide, they are left 
with no remedy of any kind to challenge that opinion. If that were so, it is 
difficult to say that the approach to the State’ Government under s. 10 is either 
adequate or sufficient remedy for the decision of the rights of workmen. In 
other words, there is no element of compulsion requiring the State Government 
to refer every dispute raised by the workmen either mdividually or collec- 
tively to an appropriate tribunal under the Act. 

The same thing could be said about the provisions of s. 12 where the com- 
pulsive element is absent as under s. 10, except in case of a dispute which 
relates to a public utility service and a notice under s. 22 has bean given. 

Mr. Vimadalal for the appellant-defendant No. 1 has pointed out to us a 
decision of the Supreme Court in State of Bombay v. K. P. Krishna* in which 
a common judgment has been delivered in respect of two appeals—one by the 
State of Bombay (now Maharashtra) and the other by the Firestone 
and Rubber Co. We will at once point out that the reasons for which con- 
ciliation proceedings were not undertaken were obviously irrelevant and be 
side the point. The Supreme Court pointed out that the refusal by the Go- 
vernment to make a reference must be based upon reasons which are ger- 
mane to the question under consideration and they must not be extraneous. 
It is also pointed out by the Supreme Court that in a fit case where the deci- 
gion is based on extraneous consideration, it would be open for the Supreme 
Court to issue a writ of mandamus but in that particular case it pointed out 
that it would prefer to remand the matter for reconsideration im the light of 
its observations. Is it the intention of the Legislature that where decisions 
under as. 10 and 12 are not either mala fide or perverse or extraneous there 
should be no dispute at all which requires consideration? It is difficult to ima- 
gine on the language of ss. 10 and 12 that all possible disputes are comprised 
within these two sections and that a suit of the present nature where a certain 
unilateral mischief is sought to be controlled must also be deemed to have 
been covered by the wording of s. 10 or 12 ‘of the Act. 

We may point out that what the plaintiffs in this case are seeking to do is 
to prevent the implementation of the settlement dated January 9, 1971 as 
against those who have not already agreed to it or who are not willing to sub- 
scribe to that settlement hereafter. The general scheme of the Act shows that 
there is a provision that where a settlement has ceased to have a binding 
force either by efflux of time or by reason of termination of the settlement by 
way of notice served under s. 9A, the settlement or the contract of service 
has got to continue and shall be the basis of payment unless a new contract 
of service is replaced. It is not permissible for an employer to change unila- 
terally the terms and conditions of service without following the due proce- 
dure under the Act, and to begin to enforce the changed terms and conditions 
whether the employees agree to it or not. We do not find any provision in 
the Act, and none has been pointed out to us, which enables a workman to 
prevent guch unilateral mischief on the part of an employer. Reference was 


4 (1960) 68 Bom. L. R. 127, S.C., s.c. [1960] ALR., 8.C, 1228. 
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made in this connection to a judgment of a learned Judge of the Mysore High 
Court in Msppam Electricity C. (Pvt.) Ltd. v. Bhim Rao Larman PY and a 
division bench judgment of this High Court in Pigment Lakes Hic. v. Staram. 
In the former case, the learned single Judge was considering the case of work- 
men who were retrenched and who raised the dispute that the retrenchment 
was not bona fides. In the latter case, the Division Bench was dealing with 
the case of a workman whose services were terminated because of the closure 
of the factory and who was not re-employed after the re-starting of the fac- 
tory. We do not think that these two decisions or the ratio thereof can be of 
any assistance to the present appellant defendant No. 1, in the present case. 
Retrenchment or reinstatement in service under certain circumstances forms 
the subject-matter of Chapter VA and remedies are also provided by that 
chapter. In both the judgments referred to above the question that fell for 
consideration was whether the relief of declaring that a person continues to 
be in service or should be reinstated in service could be granted by a civil 
Court or not. At common law, for a breach of contract of service there does 
not seem to be any remedy available by way of reinstatement or by way of 
declaration that a person continues to be in the service of the employer, ex- 
cept those cases which are covered by art. 311 of the Constitution. However, 
how to deal with a retrenched worker and whether to reinstate him under cer- 
tain circumstances forms the subject-matter of specific legislation contained 
in Chapter VA of the Act. In the circumstances, therefore, it is clear that 
the civil Court conld have no jurisdiction to entertain suits of the type which 
were involved in those two judgments. The particular principle that where 
a special Act creates a special right and also provides adequate remedy for 
enforcement thereof the jurisdiction of the civil Court must be impliedly held 
to have been barred would undoubtedly come into play and more so when the 
civil Court was otherwise unable to grant relief at common law which was 
sought by the plaintiffs in those suits. 


This would bring us to the consideration of the provisions of s. 33C which 
are referred to as providing sufficient and adequate remedy to the present 
plaintiffs. A close examination of sub-ss. (J) and (2) of s. 33C would show 
that the Authority referred in s. 38C is more in the position of an executing 
Court rather than an Authority seized of a wider jurisdiction to decide all 
complicated questions of law and fact involved in’ the dispute. The very 
opening clause of sub-s. (7) of s. 38C shows that the claims dealt with are 
primarily claims for money due to a workman from an employer under a get- 
tlement or an dward or under the provisions of Chapter VA. For the purpose 
of making recovery under the provisions of sub-s. (1) of s. 88C, the workman 
has first to apply to the appropriate Government and the appropriate Govern- 
ment is to be satisfied that the money is in fact due to the workman. This 
again is dependent on the subjective satisfaction of the appropriate Govern- 
ment and the compulsive element for making the appropriate Government 
issue the requisite certificate is wanting. The decision of the appropriate 
Government to refuse to issue a certificate is also not challengeable in a Court 
of law or elsewhere by any proceeding. Even under sub-s. (2) of s. 38C it 
would appear that two conditions have got to be satiafled. The first condition 
is that the workman must be entitled to some money or some benefit which is 
capable of being computed in terms of money and the second condition is that 
if any question arises as to the amount of money due or as to the amount at 
which such benefit should. be computed, then the question may, subject to any 
rules that may be made under the Act, be decided by such Labour Court as 
may be specified in this behalf by the appropriate Government. It was em- 
phatically argued before us that under sub-s. (2), at any rate, it would have 
been possible for the present plaintiffs to apply for recovery of money duc 
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under the earlier settlement and further claim immunity from the enforce- 
ment of the,second settlement of 1971. Some reliance was placed upon the ob- 
servations of the Supreme Court in Bombay Gas Co. v. Gopal Bhwa.’ Bo 
far as this judgment of the Supreme Court is concerned, we are of the view that 
the real scope of the tribunal under s. 38C is to be found in its observation 
that the proceedings contemplated by s. 38C(2) are, in many cases, analogous 
to execution proceedings and-the Labour Court which is called upon to com- 
pute in terms of money the benefit claimed by an industrial employee is, in 
such cases, in the position of an executing Court and to the extent as an exe- 
cuting Court is in a position to interpret the decree and not go behind it, the 
position of tribunal seems to have been properly indicated. It is only incidental 
question of interpretation that can be handled by the Courts under s. 38C just 
ag an executing Court can undoubtedly interpret a decree and find out the real 
meaning thereof. Essentially, however, only money claims are being dealt with 
under both the sub-sections of s. 83C. We have already pointed out that under 
sub-s. (J) of s. 83C it is again the subjective satisfaction of the appropriate Go- 
vernment which must be brought about before a certificate could be issued. The 
remedy of recovery under sub-s. (/) is under the terms of that sub-section with- 
out prejudice to any other mode of recovery which may be available to the parti- 
cular workman. It is impossible to say in the circumstances that the only 
remedy that is provided by the Legislature to a workman is under subs. (J) 
of s. 88C so that the other modes of recovery would be deemed to have been 
barred. On the contrary, the plain language of the section shows that the 
mode provided therein could be resorted to without prejudice to any other 
mode of recovery available under law. Sub-section (2), as we have pointed 
out, has also obvious limitations, because the Labour Court under that sub- 
section primarily performs the functions which are analogous to the func- 
tions of an executing Court and the determination of complicated issues, sach 
as, which of the two settlements in the fleld would really be attracted and 
which of them should be enforced, seems to be beyond the competence of the 
Labour Court. All this discussion we have made till now is on the assump- 
tion that the plaintiffs in this case have come before the Court with a money 
claim. However, when the real nature of the claim before us is considered, it 
becomes clear that it is a simple claim of injunction wanting to prevent a mis- 
chief being done to them without their consent. For preventing recurring 
breaches of an existing contract or for preventing a recurring implementation 
of a new contract unilaterally by the employer, there seems to be no remedy 
provided by the Act at all. It is diffienlt to tell the plaintiffs that they will 
not file a suit for claiming an injunction restraining their employer from en- 
forcing a particular contract which is not binding on them. The attempt of 
the employer to enforce that contract month after month could be prevented 
only by an appropriate injunction of a civil Court and such an injunction 
seems to be beyond the competence of any Labour Courts or Tribunals provi- 
ded by the Act. 


The learned counsel on both the sides pointed out to us that there is not 
much authority on the subject except for one judgment of the Calcutta High 
Court in B.K. Chatterjee v. Commissioners, Port, Calcutia® and the judg- 
ment under appeal before us. In the Calcutta case, a suit was filed by pump 
driyers working under the defendant for a declaration that the Report of 
Jeejeebhoy Committee fixing the scales of pay prescribed for the different 
classes and categories of posts including the posts of pump drivers is binding 
on the defendant and for further declaration that the plaintiffs are entitled to 
a scale of pay as prescribed by that report. The plaintiffs also prayed for 
the issue of a mandatory injunction directing the defendant to implement the 
Report of the said Committee. The ultimate relief which is given or which 
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has not been given by the learned single Judge does not seem to be of much 
consequence when the question to be considered is whether a suit of that type 
was considered to lie in a civil Court. In para. 42 of the judgment the lear- 
ned Judge comes to the conclusion that the Industrial Disputes Act does not 
expressly or impliedly bar the jurisdiction of the Court to decide and deter- 
mine the subject-matter before him although it was otherwise an industrial 
dispute within the meaning of the Industrial Disputes Act. He, therefore, 
held that there was a cause of action for the plaintiffs and then disposed of 
the suit on merits. We think that in the light of the conclusions which have 
been summarised by the Supreme Court in DAwlabhat’s case referred to above, 
it would be appropriate in each case to find out in the first instance what is 
the nature of the dispute raised in the civil Court and what are the reliefs 
claimed. The Court would then proceed to examine whether the adjudica- 
tion which is claimed could be made under the Industrial Disputes Act and 
even if some consideration was possible under that Act, whether the provi- 
sions of that Act afforded sufficient and adequate remedy for the kind of 
grievance made by the party concerned. Having examined the provisions of 
the Industrial Disputes Act which were specifically referred to us by Mr. 
Vimadalal, we are satisfied that none of those provisions aro either adequate or 
sufficient to afford relief of the kind asked for by the plaintiffs. The plain- 
tiffs in the present suit are not seeking to recover money but they merely 
want the employer to be prevented from enforcing unilaterally the so-called 
settlement of 1971 which appears to have been arrived at with defendant 
No. 2 Union. It need not be repeated that that settlement of 1971 being a 
settlement under s. 18(7) of the Act would always bind those who are signa- 

~ tories to it and would also bind others who are willing to subscribe to it. How- 
ever, workmen like the plaintiffs and others who are similarly circumstanced 
and are unwilling to accept that settlement could not be subjected to it and 
payments could not be made to them under the scheme of that settlement. 
To prevent this mischief being done, an mjunction is being sought by the 
plaintiffs and for such. a relief we find no adequate provision in the Indus- 
trial Disputes Act. 

Before we dispose of this appeal, we may incidentally note that before the 
learned single Judge who decided the First Appeal out of which this appeal 
arises, some more points were raised which are not specifically raised before 
us. One of the pointa whether the present suit is one for specific performance 
was faintly argued before us and the discussion made by us above would 
clearly show that there is no attempt on the part of the plaintiffs to claim 
specific performance of any particular contract. There is merely an attempt 
to prevent the employer from enforcing a particular settlement or contract. 
Besides the question whether the suit is one for specific performance, it was 
argued at considerable length before the learned single Judge that the pay- 
ments contemplated under the incentive scheme are either bonus or payment 
in the nature of bonus and, therefore, covered by the provisions of the Bonus 
Act. The other pomt that was canvassed before the learned single Judge 
was that the workers who are neither members of the Engineering Mardoor 
Sabha or of the Association of Engineering Workers have no particular con- 
tract in their favour and could not have joined the present plamtiffs under 
the provisions of O. I, r. 8, Civil Procedure Code and no adjudication could 
be made in their behalf by resorting to the procedure laid down in O. I, r. 8. 
It is needless to point out that it has been held by the trial Court as well as 
by the first Appellate Court that the manner in which payments are made 
from year after year from 1966 till 1971 itself constitutes a contract and 
such a contract exista between all workmen whether members of a particular 
union or not—and defendant No. l-company. The third point that was can- 
_vassed was that the injunction that is granted by the trial Court is purely 
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a temporary injunction and temporary injunction cannot form the subject- 
matter of the decree. All these contentions have been negatived by the first 
Appellate Court and we need not consider them for the simple reason that 
none of them has been argued before us. 

The only other point that was pressed before us was that the injunction 
granted by the trial Court would not fall under any specific provisions of the 
Specific Relief Act, 1963. We do not see much substance in this argument. 
The Court’s jurisdiction to grant injunctions is covered by the provisions of 
that Act. The provisions of s. 88(J) or cl. (d) of sub-s.(3) could be properly 
invoked in the circumstances of the present case. The discussion made by ug 
earlier in this judgment would show that the recurring claims and recurring 
breaches could not be sufficiently dealt with by the Industrial Disputes Act. 
An injunction of the type granted by the trial Court in this case would un- 
doubtedly prevent a multiplicity of judicial proceedings which may have to 
be resorted to unless the implementation of the settlement of 1971 is pre- 
vented. It could not be said in this case that there is no contract at all be- 
tween the employer and the employees who are being paid for years together. 
The attempt on the part of the employer-defendant No. 1 to enforce a new 
contract without the consent of the plaintiffs and others similarly circums- 
tanced would amount to breach of the existing contract. Nobody suggests 
that the terms and conditions of service could not be changed by ushering in 
a new contract, settlement or award. The grievance of the plaintiffs is that 
without resorting to the procedure provided by the Act, a direct interference 
with the existing terms and conditions of service is resorted to by defendant 
No, 1-the appellant. We are therefore of the opinion that under the provisions 
of s. 88(7) and cl. (d) of sub-s. (3) of that section it would be appropriate to 
grant the kind of injunction which has been granted in this case. 

We may incidentally note that there are cross-objections filed by respondents 
Nos. 1 and 2-original plaintiffs. Those cross-objections. relate to certain ob- 
servations which appear in the judgment of the learned single Julge. While 
dealing with the settlement of 1971 the learned single Judge observes that if 
the agreement dated January 9, 1971 could be styled as a ‘‘settlement,’’ it 
would have the binding effect on all workmen who are not only members of 
defendant No. 2 Union but other workmen as well who are not members of 
defendant No. 2 Union. In fact the settlement is with defendant No. 2 Union 
of which the plaintiffs are not the members and there are many others who 
are algo not members of that Union. This is only an incidental observation 
and could not legitimately form the subject-matter of cross-objections. How- 
ever, Mr. Damania for the respondents-plaintiffs expressed apprehension that 
these observations might be used against him in some manner. When we 
looked at the provisions of the Act, we found that a proviso is now intro- 
duced after sub-s. (J) of s. 18 by Maharashtra Amending Act No. 1 of 1972. 
The effect of the proviso is that when a settlement which is not arrived in 
the course of conciliation proceedings takes place with a recognised union 
under sub-s. (1) of s. 18, it is now made binding not only upon the mem- 
bers of that Union but also upon persons referred to in els. (c) and (d) of 
sub-s. (3) of s. 18. It is our surmise that perhaps these provisions were pre- 
sent in the mind of the learned single Judge when generalisation was made 
by him about the binding effect of the settlement. However, so far as the 
facts of this case are concerned, the proviso’ is not at all attracted and its 
provisions are not applicable to settlements either of 1966 or 1971. The learn- 
ed single Judge’s observations are merely incidental, perhaps based upon 
amended provisions of s. 18 and would, therefore, have no binding effect at 
all on either party to this litigation. 

In this view of the matter, the appeal fails and is dismissed. The appellant 
will pay the costs of respondents Nos. 1 and 2 in one set. The appellant 
and respondenta Nos. 3 to 6 will bear their own costs. 
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No orders so far as croas-objections are concerned. 


We direct that the operation of the decree be suspended for a period of 
eight weeks from today on the same terms and conditions which are already 
agreed upon for that purpose and the parties to file a copy of the agreed 
terms and conditions within a week from today. 


Appeal dismissed. 


Before Mr. Justice Mukhi. 


GANPATI RAM BHANDE v. BALIRAM RAGHUNATH JADHAV.* 
Civil Procedure Code (Act V of 1908), O. XXI, rr. 58-61—Ambit of r. 58, O. XXI—Whether 
complicated question of title can be gone into under O. XXI, r. 58—Lower Court 
passing order under r. 58, O. XXI after considering relative title of parties to attached 
property—Whether revision application against such order maintainable in High 
Court—Trausfer of Property Act (IV of 1882), Sec. 55(6)(b)}—Charge under 

s. 55(8)(b), hoap created. 


Under rr. 58 to 61 of O. XXI of the Civil Procedure Code, 1908, the question to 
be decided is whether on the date of the attachment it was the Judgment-debtor who 
was in possession or it was the objector who was in possession. When the Court 
comes to a finding that the property was in the possession of the objector, then the 
Court must proceed further to find whether that possession of the objector was on his 
own account for himself or as trustee or on account of the judgment-debtor. The 
direction of the investigation which the Court has to carry out points to possession 
being the criteria. However, in the course of such an investigation as to who is 
in possession of the property subjected to attachment, the question of some legal 
right or interest or title may also arise, and tf such legal right affects the deter- 
mination of the question as to who is the real person in possession in fact or in 
law, then such a legal right or interest will naturally have to be taken into account. 
But complicated questions as to title cannot be gone Into under the summary pro- 
cedure of the investigation under O. XXI, r. 58 of the Code. 

Sawai Singhai v, Unton of India! and Sardhari Lal v. Ambika Persham®, referred to. 
Where the lower Court under O. XXI, r. 58 of the Civil Procedure Code, 1906, in- 
stead of merely investigating as to who was in possession of the attached property 
or on whose account, concerned itself with the alleged superiority of one party’s claim 
over the other in respect of that property, it was held that in passing its order the 
Court had failed to exercise the jurisdiction. vested in it under O. XXI, r. 58 read with 
tr. 50-00 of the Code, and therefore a revision application against the order was main- 
tainable In the High Court. 

Bean (H. M, Inspector of Tares) v. Doncaster Amalgamated Collieries, Ltd. relied 


upon. 

M. L. & B. Corporation v. Bhutnath4 Abbasbhat v. Gulamnabi,5 Pandurang v. 
Marut and M. L. Sethi v. R. P. Kapur,’ referred to. 

Where when an oral agreement for sale was entered into both the decree-holders 
and the judgment-debtor were fully conscious that the only manner in which the 
sale could ever be completed would be for the judgment-debtor to succeed In ob- 
taining surrender from his tenants and the judgment~debtor was never in a posi- 
tion to deliver such possession, it was held that under such circumstances no statu- 
tory lien under s. 55(6)(b) of the Transfer of Property Act, 1882, would be created 
in favour of decree-holders. 

Dnyanu Baba v. Gulab Eknath,® applied. 


* Decided, March 8. 1978. Civil Revision 5 119864 ALR. S.C. 1841. 
Application No. 280 of 1971. 6 [1966] A. L R. S. C. 138, s.c. 68 Bom. 
1 [1966] ALR. 8.C. 1068. f L.R. 41. 
3 (1888) L. R. 15 LA. 125. 7 toe) ALB. 3.C. 2878. 
3 (1946) 27 T. C. 208. 8 (1960) 62 Bom. L.R. 040. 
4 [10964] ALR. 8.C, 1836. 
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Toe facts are stated in the judgment. 


S.J. Deshpande, for the applicants. 
S.P. Kardukar, for opponents Nos. 1 and 2. 
- A.V. Sdvani, for opponent No. 3. 


Moxa J. By this civil revision application the petitioners, who were the 
original objection petitioners, seek to challenge the order of the Civil Judge, 
Senior Division, Bhir, dated December 24, 1970, rejecting the objection peti- 
tion with costs. 

In order to consider the said challenge to the order of the learned Civil 
Judge, Senior Division, Bhir, it is necessary to refer to some of the salient 
facta, 

It is to be noticed that the dispute relates to. agricultural land bearing Survey 
No. 10 with an area of 19 acres and 9 gunthas situate at Daithan, Taluka Amba- 
jogai, District Bhir. It is important to notice that the agricultural land was 
subject to the restrictions and prohibitions contained in the relevant tenancy 
enactments’ as to the transfer of the land and the protection given by statute 
to tenants on the land. 

The opponents to this petition are Baliram Jadhav and Jaiwant Jadhav, 

who are said to have entered into an agreement for purchase of the suit land 
along with another piece of land bearing Survey No. 2 belonging to Gopalrao 
Vithoji Deshmukh, who is opponent No. 3 in this petition and who was one 
of the original non-applicants. The said Gopalrao also figures as a judgment- 
debtor as will appear from the facts set out hereafter. 
. Now, it has been stated that on June 23, 1962, there was an oral agreement 
of sale between Gopalrao as the owner of the land and Baliram and Jaiwant, 
who agreed to purchase it for a sum of Rs. 23,000 out of which Rs. 11,000 are 
said to have been paid as advance. It is significant that this agreement was an 
oral agreement, but it is stated in the plaint of the suit ultimately filed by 
Baliram and Jaiwant against Gopalrao, being Special Civil Suit No. 58 of 1967, 
that the terms of the agreement were that Rs. 9,000 were to be paid as advance 
to enable Gopalrao, the seller, to obtain permission from the concerned authori- 
ties to alienate the suit lands by way of sale as required under s. 47 of the 
Hyderabad Tenancy and Agricultural Lands Act. It is further stated in the 
plaint that the remaining amount was to be paid at the time of the registra- 
tion of the sale deed, and that one of the most essential features of the agree- 
ment of sale was that the defendant Gopalrao agreed to obtain surrender from 
the tenants, who were admittedly on the suit lands, and put the purchasers, 
that is to say, Baliram and Jaiwant, in physical possession. In fact, the names 
of the tenants are also set out in the plaint. It would appear that Gopalrao, 
notwithstanding the agreement of sale and the terms said to have been m- 
corporated therein, failed to obtain the surrender of possession from the tenanta 
on the suit lands and, having so failed, did not take any steps or commence 
any proceedings for obtaining the requisite permission to transfer the suit 
lands m favour of Baliram and Jaiwant. It is the contention of Baliram 
and Jaiwant in the plaint that Gopalrao was in straitened financial position 
and he demanded a further advance of Rs. 2,000, so that ultimately the 
amount advanced to him came to Ra. 11,000. 

On December 18, 1964, a Kararnama was executed by Gopalrao in favour 
of Baliram and Jaiwant and in this written agreement of sale, the earlier oral 
agreement dated June 28, 1962 is said to have been confirmed and there is 
also an acknowledgment of the receipt of Rs. 11,000 by way of advance. In 
the said plaint, Baliram and Jaiwant also stated that in the said Kararnama 
an incorrect statement was made that the possession of the lands had been 
handed over to Balram and Jaiwant, although in fact Gopalrao could not 
deliver the possession as there were tenants on the lands. 
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In para. 11 of the plaint, there is a significant statement, namely, that till 
the date ‘of the suit, which is December 18, 1967, Gopalrao was not successful 
in obtaining surrender of possession from the tenanta ‘‘who are on the suit 
lands.’’ There is also a statement «which shows that Baliram and Jaiwant 
were aware that Gopalrao had sold some portion of the suit land to other 
persons. On these averments, it was further contended that it was, there- 
fore, clear that Gopalrao was not in a position to fulfil his part of the con- 
tract and that ‘‘in law also he is not competent to perform his part of the 
contract.” This has obviously a reference to the fact that by reason of the 
tenants being on the lands, Gopalrao, who had failed in his efforts to obtain 
surrender, was not in a position to deliver possession of the lands to Baliram 
and Jaiwant pursuant to the contract of sale. Lastly, it is to be noticed 
from the plaint itself that Gopalrao is said to have refused to accept a notice 
dated November 22, 1967, calling upon him to obtain surrender of possession 
from the tenants and execute a sale deed in favour of Baliram and Jaiwant 
pursuant to the agreement of sale. 

It is in these circumstances that Special Civil Suit No. 58 of 1967 was filed 
and it has been stated at the Bar by Mr. Deshpande, the learned advocate for 
the petitioners, that Gopalrao defended the suit for some time, but ultimately 
on October 11, 1968 a compromise was entered into and a consent decree 
was obtained for Ra. 15,000 in favour of Baliram and Jaiwant from the civil 
Court. 

A eertified copy of the compromise, as stated at the Bar, has been produced 
before me and it is significant to note that there is a statement to whieh ob- 
viously both the parties to the suit subscribed, viz. that ‘‘due to tenancy 
litigation the defendant could not fulfil his part of the contract and execute 
a gale deed in favour of the plaintiffs.” Now, para. 3 of the compromise is 
important and requires to be set out in extenso: 

“3. It i now settled and agreed between the parties that the defendant do pay 
Re. 11000/- to the plaintiffs, an amount of consideration which he has recetved from 
the plaintiffs as part consideration of contract of sale and purchase of the above lands 
and Rs. 4,000/- as interest claimed by the plaintiffs in the suit. In all the defendant 
undertakes to pay Rs. 15000/- to the plaintiffs and there will be a statutory charge 
on the above lands agreed to be sold l.e. S. No. 2 and S. No. 10 sttuated at Daithan, 
Taluka Ambajogai, Dist. Bhir.” 


On January 4, 1969, Baliram and Jaiwant, who thus became decree-holders, 
filed a Darkhast and in the said Darkhast, which is No. 1 of 1969, column 10 
shows the following endorsement: 

“By attachment and sale of agricultural land Survey No. 2-31 acres, 37 gunthas, and 
Survey No. 10-19 acres, 8 gunthas, assessed at Rs. 23.81 P. situate at Moura Taluka. 
The lands are tn the actual possession of the defendant and there is a statutory charge 
of this decretal amount over these lands. The lands may kindly be attached and sold.” 


Pursuant to this Darkhast, an attachment was issued on February 12, 1969. 
It is now to be noted that Survey No. 10 belonging to Gopalrao was pur- 
chased by the petitioners herein from Gopalrao by three sale deeds dated 
June 10, 1967, June 18, 1967 and July 6, 1967. These sale deeds were duly re- 
_gistered and it is not disputed that the agricultural land comprised in Survey 

No. 10 was so purchased by the petitioners, who are therefore purchasers 
and have an interest in the land which has been subjected to attachment. On 
March 15, 1969, the petitioners before me, filed an objection petition, being 
Miscellaneous Application No. 20 of 1969 in the executing Court, that is to 
gay, the Court of the Civil Judge, Senior Division, Bhir, and this objection 
petition was filed against Baliram and Jaiwant as the decree-holders and Go- 
palrao, who was the judgment-debtor. 

As has been stated above, the learned Civil Judge, Senior Division, Bhir, 
rejected the objection petition on December 24, 1970. 
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Mr. Deshpande, the learned advocate for the petitioners, has contended that 
the order passed by the learned Civil Judge is without Jurisdiction, that the 
learned Civil Judge failed to exercise jurisdiction vested in him under O. XXI, 
rr. 68 and 59 of the Code of Civil Procedure and that, in any event, the Court 
below has acted with material irregularity. Mr. Deshpande made the fol- 
lowing propositions: 

(1) On December 18, 1967, viz, the date on which the suit was filed, as well as 
on October 11, 1968, viz, the date on which the consent decree was passed, the third 
Boers near Corp nearer eet Ge aren e eoqurene en toe 
No. 10. 

(2) The learned Civil Judge had nisin vised! uid erba die pdament et 
this High Court in Dnyanuw Baba v. Gulab Eknath,! and, therefore, acted illegally and 
with material irregularity. \ 

(3) Manifest facts regarding the existence of tenants on the land have been over- 
looked by the learned Civil Judge causing a basic error affecting his decision on merits. 

(4) The learned Civil Judge made use of admissions between Baliram and Jalwant 
on the one hand and Gopalrao on the other against the petitioners, 

(5) The Court below acted illegally in exercising its jurisdiction on an erroneous 
view of s. 55(6) of the Transfer of Property Act. 

(6) The charge said to have been created by the consent decree is illegal and in- 
operative and, at any rate, is tnadmiselble for want of registration of the decree under 
s. 17 of the Registration Act. 

(7) The lower Court has committed an error of jurisdiction in not trying the issue 
which arises under O. XXI, r. 58 of the Code of Civil Procedure, that is, who is in 
possession of the property Hable to attachment on the date of attachment, Le. February 
12, 1968, and whether the petitioners had some interest in the property on the date 
of the attachment. 


Mr. Kurdukar, the learned advocate for opponents Nos. 1 and 2, that is to 
Bay, the decree-holders, has taken up a preliminary objection that this civil 
revision petition is incompetent as the petitioners have an alternative remedy 
by way of a substantive suit under O. XXI, r. 63 of the Civil Procedure Code, 
particularly as the procedure under O. XXI, r. 58 is summary procedure and 
complicated questions of law and fact cannot be investigated under O. XXI, 
r. 58. Mr. Kurdukar thus contends that the High Court should not investi- 
gate facts which have been dealt with under the summary procedure by the 
lower Court. Mr. Kurdukar also contended that the lower Court has in exer- 
cise of its jurisdiction under O. XXI, r. 58, arrived at a conclusion which it 
was entitled to do and this could not be interfered with under the revisional 
jurisdiction of the High Court. 

On merits, Mr. Kurdukar based his arguments on the statutory charge 
claimed by the decree-holders, which according to him, was set out in the 
consent decree and his further contention was that as against the petitioners, 
who were purchasers under registered sale deeds, the claim of the decree- 
holders, Baliram and Jaiwant, was superior. Mr. Kurdukar thus contended 
that the learned Civil Judge was right in framing an issue as to whether 
there was a statutory charge on the land bearing Survey No. 10 in respect 
of the decree passed in Special Civil Suit No. 58 of 1967 and, having decided 
that issue in favour of the decree-holders, properly dismissed the objection 
petition. 

On the basis of the facts which have been set out and the rival contentions 
which have been raised by the advocates for the parties, two questions arise 
for consideration: (1) Has the lower Court properly exercised its jurisdic- 
tion under O. XXI, r. 58 and investigated the claim or objection according to 
law? and (2) whether the civil‘ revision application is maintainable against 
such an order. 


1 (1960) 62 Bom. L.R. 940. 
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It is appropriate to first appreciate the scope and content of the inquiry 
under O. XXI, r. 68, which is admittedly of a summary nature. It is, therefore, 
necessary to set out 1m extenso the provisions of O. XXI, rr. 58 to 61 as to 
notice that r. 63 enables the aggrieved party to file a substantive suit after an 
order under order O. XXI, r. 58 has been made. Rules 68 to 61 of O. XXI 
are as follows: 

“58. (1) -Where any claim is preferred to, or any objection is made to the attach- 
ment of, any property attached in execution of a decree on the ground that such pro- 
perty is not liable to such attachment, the Court shall proceed to investigate the claim 
or objectian with the like power as regards the examination of the claimant or objec- 
tor, and in all other respects, as if he was a party to the sult: 

.Provided that no such investigation shall be made where the Court considers that 
the claim or objection was designedly or unnecessarily delayed. 

(2) Where the property to which the claim or objection apples has been advertised 
for sale, the Court ordering the sale may postpone it pending the investigation of the 
claim or objection. 

59. The clatmant or objector must adduce evidence to show that at the date of the 
attachment he had some interest in, or was possessed of, the property attached. 

60. Where upon the said investigation the Court is satisfled that for the reason 
stated in the claim or objection such property was not, when attached, in the possession 
of the Judgment-debtor or of some person in trust for him, or in the occupancy of a 
tenant or other person paying rent to him, or that, being in the possession of the judg- 
ment-debtor at such time, it was so in his possession, not on his own account or as 
his own property, but on account of or in trust for some other person, or partly on his 
own account and partly on account of some other person, the Court shall make an 
order releasing the property, wholly or to such extent as it thinks fit, from attachment. 

61. Where the Court is satisfied that the property was, at the time it was attached, 
in the possession of the judgment-debtor as his own property and not on account of 
any otber person, or was in the possession of some other person in trust for him, or 
in the occupancy of a tenant or other person paying rent to him, the Court shall disallow 
the clatm.” 

Now while considering the scope of O. XXI, r. 58, Civil Procedure Code the 
Supreme Court in Sawat Singha v: Union of Indta,* had occasion to observe 
as follows (p. 1071): 

“In this connection, we ought to bear in mind that the scope of the enquiry under 
O. 21, R. 58 is very Umited and is confined to question of posseesion as therein indi- 
cated while suit brought under O. 21, R. 68 would be concerned not only with the 
question af possession, but also with the question of title. Thus the scope of the sutt 
is very different fram and wider than that of the investigation under O. 21, R. 58 In 
fact, it is the order made in the said investigation that is the cause of action of the 
suit ımder O. 21, R. 68.” - 

Apart from the observations of the Supreme Court in the aforementioned 
case, where the question at issue was as to whether a notice under s. 80 of the 
Civil Procedure Code was necessary before a suit under O. XXI, r. 68 could 
be filed, there is considerable authority to show that in an investigation under 
O. XXI, r. 58, the most important fact to be noticed is with regard to 
possession. 

The words in r. 58 are: ‘‘the Court shall proceed to investigate the claim or 
objection.’’ It is, therefore, the duty of the Court to investigate a claim prefer- 
red to it under this rule, unless it sees reason to reject it on the ground of delay. 
It is not in dispute that question of delay does not arise in the case before me. 

As to the extent of the investigation, it was pointed out by Lord Hobhouse 
in Sardhars Lal v. Ambika Pershad’: 

“| the Code does not prescribe the extent to which the investigation should go; 
and though in some cases it may be very proper that there should be as full an investi- 
gation as if a suit were instituted for the very purpose of trying the question, in other 


2 [1960] ALR. S.C. 1068. >- + B (1888) L. R. 13 L A. 128, at p. 128. 
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cases it may also be the most prudent and proper course to deliver an opinion on such 
facts as are before the Subordinate Judge at the time, leaving the aggrieved party to 
bring the suit which the law allows to him.” 

It is of course not possible to define the extent of the enquiry which would 
constitute such an investigation as that would depend on the facts of each 
case. But the next aspect which requires to be noticed is as to what is to be 
investigated. This is indicated by rr. 68, 59, 60 and 61, reproduced above. 
As r. 58 says, first of all the investigation is of the claim or objection and 
r. 59 enjoins the claimant or objector to adduce evidence to show that he had 
either some interest in, or was possessed of, the property attached on the date 
of the attachment. Rule 60 provides for release of the property from attach- 
ment, if the Court by reason of having made the investigation is satisfied (a) 
that the property, when attached, was not in the possession of the judgment- 
debtor or some person in trust for him, or in the occupancy of a tenant or 
other person paying rent to him, that is to say, the judgment-debtor, or 
(b) that if it is found that the judgment-debtor was at the time of the attach- 
ment in possession of the property, then such possession was not of his own 
account or as his own property but on account on someone else, and if these 
conditions are satisfied, then it would be the duty of the Court to make an 
order releasing the property. Conversely r. 61 prov:des as to when the 
claim to the property attached shall be disallowed This happens when the 
Conrt is satisfied that the property at the time of the attachment was im the 
possession of the judgment-debtor as his own property and not on account of 
any other person, or was in the possession of some other person who was hold- 
ing the property in trust for the judgment-debtor, or that the property was 
in physical possession of a tenant or other person who was paying rent to 
him, that is to say, the Judgment-debtor. In that event, the Court is enjoined 
to disallow the claim. 

In my view, these rules clearly set out the matters requiring investigation 
and it is the duty of the Court to apply its mind to these points or factors in 
order to come to a determination whether the objection petition should be al- 
lowed or disallowed. 

It is substantially clear that on a proper construction of these rules the 
question to be decided is whether on the date of the attachment it was the 
judgment-debtor who was in posseasion or it was the objector who was in pos- 
seasion and further when the Court comes to a finding that the property was 
in the possession of the objector, then the Court must proceed further to find 
whether that possession of the objector was on his own account for himself or 
as trustee or on account of the judgment-debtor. It requires to be emphasised 
that the direction of the investigation, which the Court has to carry out, points 
to possession being the criteria. It is, of course, possible that in the course of 
such an investigation as to who is in possession of the property subjected to 
attachment, the question of some legal right or interest or title may also arise 
and if such legal right affects the determination of the question as to who is 
the real person in possession in fact or in law, then such a legal right or interest 
will naiurally have to be taken into account. But it is also settled law that 
complicated questions as to title are not to be gone into under the summary 
procedure of the investigation under O. XXI, r. 58. 

It is to be noticed that in the case before me, the learned Civil Judge seems 
to have been oblivious of what in fact the provisions of O. XXI, rr. 58 to 61 
required from him with regard to the investigation of the claim or objection. 
It is obvious that the learned Civil Judge instead of directing his enquiry into 
finding out as to who was in possession has concerned himself with a somewhat 
collateral question as to who had a superior claim. Now, it is, of course, 
possible that in a substantive suit under O. XXI, r. 63 that may bea material 
question, because that would revolve on the question of title. But whether the 
petitioners or the decree-holders had a superior claim over the property was 
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a question which really did not fall for consideration in the proceedings un- 
der O. XXI, r. 58, Civil Procedure Code. 

The record before the learned Civil Judge, including the averments of the 
decree-holders in the plaint in Special Civil Suit No. 58 of 1967, clearly show- 
ed that there were tenants who were in possession of the land. We are not 
concerned in this civil revision petition with Survey No. 2 but only with Sur- 
vey No. 10. But it cannot be disputed that Survey No. 10 was also in the 
possession of tenants who had certain statutory rights under the various 
tenancy enactments and it is also on record that it was because Gopalrao, the 
judgment-debtor, was unable to obtain a surrender from these very tenants 
that the transaction between him and the decree-holdera Baliram and Jaiwant 
fell through, resulting in the suit being filed and thereafter the consent decree 
being obtained. - 

If, therefore, it was obvious or should have been obvious to the learned 
Civil Judge that there were tenants on the land, then taking into account the 
fact that the objection petitioners had in their claim or objection clearly set 
out their interest in the land by reason of the three registered sale deeds exe- 
cuted in their favour by Gopalrao, the previous owner of the land, the learned 
Civil Judge should have proceeded to direct his inquiry into finding out as to 
on whose behalf these tenants were in possession and to whom these tenants . 
were paying rent. In other words, if due regard had been paid to the pro- 
visions of rr. 59, 60 and 61, the learned Civil Judge had to investigate the 
claim on the footing that the petitioners were bona fide purchasers for value 
under registered sale deeds. It is not clear as to whether the decree-holders 
Baliram and Jaiwant ever challenged the validity of these sale deeds, but as- 
suming that they had, then that would have still been a question of title. But 
it could not be gainsaid that on the basis of the registered sale deeds, the peti- 
tioners ‘‘had some interest in...the property attached’’ within the meaning 
of r. 59. The question which was required to be investigated was if the pos- 
session of the tenants who were admittedly on the land was on account of 
Gopalrao, the judgment-debtor or on account of the petitioners as the pur- 
chasers of the property from Gopalrao. 

Instead of directing himself to such a kind of enquiry, which is clearly con- 
templated and enjomed by rr. 58, 59, 60 and 61, the learned Civil Judge mis- 
directed himself by proceeding to determine a collateral question as to whose 
claim was superior. 

And during the course of that inquiry the only issue that he raised was 
whether there was a statutory charge on the land bearing Survey No. 10 in 
respect of the decree passed in Special Civil Suit No. 58 of 1967. In fact this 
was the only issue that he raised, although his attention was invited specif- 
cally to the fact that tenants were in possession of the property and that it 
was because the judgment-debtor had taken the responsibility to get a saurren- 
der from these tenants and deliver possession of the land to Baliram and Jai- 
want that the transaction between them fell through. 

The learned Civil Judge relied on the statutory charge said to have been 
ereated on the property by the consent decree as being the basis of his con- 
clusion that the decree-holders Baliram and Jaiwant had a superior claim and 
that, therefore, the claim of the petitioners should be disallowed. In his order, 
the learned Civil Judge first of all erroneously states that ‘‘on the other hand 
the compromise decree reveals that a charge is created on the property agreed 
to be sold”. As I have stated above, a certified copy of the compromise has 
been produced before me and in para. 3, which has also been reproduced 
above, the following words are used: 

‘ will be a statutory charge on the above lands agreed to be sold le. s No. 2 
and s. No. 10 situated at Datthan Taluka Ambajogal Dist. Bhi.” 
The learned Civil Judge was clearly m error in coming to the conclusion 
that the charge was created by the compromise deeree. First of all, the words 
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merely say that there will be a statutory charge. That means that the charge 
is created by statute if the requisite conditions are found to exist. Secondly, 
as pointed out by Mr. Deshpande, the learned advocate for the petitioners, if 
a charge had been crested by the compromise decree, then such a charge 
could not be enforced until and unless the decree was registered under s. 17 
of the Registration Act. In my view, therefore, assuming that there is a 
charge on the property, then that would be a statutory charge under 
g. 55(6) (b) of the Transfer of Property Act. But that -is not to say that 
merely because such a section exists in the Transfer of Property Act, there is 
an automatic charge without the conditions stated therein having been found 
to have been established. Section 65(6) (b) of the Transfer of ErOveRty. Act 
reads as follows: 

“55. (6) The buyer is entitled— 

(b) unless he has fiemopeny dedia 45, accept delivery of the property, to a 

charge on the property, as against the seller and all persons claiming under him to 
the extent of the seller's interest in the property, for the amount of any purchase- 
money properly paid by the buyer in ‘anticipation of the delivery and for interest on 
such amount; and, when he properly declines to accept the delivery, also for the earnest 
(if any) and for the costs (if any) awarded to him of a suit to compel specific perform- 
ance of the contract or to obtain a decree for its rescission.” 
It will at once be noticed that this section predicated two facts: (1) that the 
acceptance of delivery must not have been improperly declined and the pur- 
chase-money must have been properly paid and (2) that if delivery is proper- 
ly declined then a claim for earnest and costs should also arise. 

It follows that the decree-holders would have been entitled to a statutory 
charge under the section, only and only if they had not declined to accept de- 
livery of the property improperly. The learned Civil Judge then goes on 
to find: ‘‘But they have declined to accept the delivery of the property pro- 

perly as is laid down in section 55(6)(b) of the T.P.Act.’’ It does not 
appear to be clear as to on what basis the learned Civil Judge arrived at this 
finding. There is nothing on record which would warrant such.a finding. 
On the other hand, the record goes to show that there were obstacles in the 
way of the seller giving possession to the decree-holders pursuant to the 
agreement of sale and these obstacles were known to the decree-holders at the 
time of the agreement of sale and were in fact taken into consideration when 
arriving at the agreement of sale. This is clearly set out in the decree-holders’ 
plaint in Special Civil Suit No. 58 of 1967. 

The attention of the learned Civil Judge was n to the judgment of 
this High Court in Dnyanu Baba v. Gulab Eknath. In that case, it was held 
that s. 55(6) (b) of the Transfer of Property Act comes into operation only 
when it is possible for the vendor to give possession of the property to the 
purchaser and yet he fails to deliver it. In such a case the purchaser would 
have a statutory charge over the property for the money he had paid either 
as price or ag earnest. But where the contract depends for its performance 
upon the vendor recovering possession of the property from the protected 
tenant, the purchaser can very well be said to be aware of the contingency 
of the vendor being unable to secure the possession. Therefore, unless and 
until the vendor secured the possession of the land and was in a position to 
deliver it to the purchaser, the statutory lien under s. 55(6)(b) would not be 
created in favour of the purchaser in respect of the money that he might have 
paid under the contract of sale. 

In the case before me‘it is clearly set out that even in 1962 when the oral 
agreement for sale was entered into, the decree-holders Baliram and Jaiwant 
and the judgment-debtor Gopalrao were fully conscious that the only manner in 
which the sale could ever be completed would be if Gopalrao succeeded in 
obtaining surrender from the tenants, so that he would be in a position to hand 
over posseasion to the -purchasers from him, viz, Baliram and Jaiwant. In 
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other words, Gopalrao was never in a position to deliver Possession, and if he 
was never in & position to deliver posession, I fail to understand and how it 
can be said that the statutory lien under s. 55(6) (b) of the Transfer of Pro- 
perty Act would be created in favour of the purchasers. 

And yet the learned Civil Judge has sought to distinguish this authority 
on the footing that in that case it was the question of a tenant becoming a 
purchaser and in this case the purchasers were strangers. 

The learned Civil Judge sought to rely on the fact that the objection peti- 
tioners: in their claim had not taken any plea to the effect that Gopalrao, the 
seller, was not in a position to deliver possession to the decree-holders. But 
if this fact is apparent from the record, then it would be idle to suggest that 
merely because the objection petitioners have not set out a plea in their claim, 
the effect would be that the statutory charge would be created. 

The finding of the learned Civil Judge that there was a statutory charge in 
view of the provisions of s. 65(6)(b) of the Transfer of Property Act is based 
on no evidence and is clearly erroneous. 

In the result, it appears to me that the learned Civil Judge failed to carry 
on the investigation enjoined by O. XXI, r. 58 of the Code of Civil Proce- 
dure. He failed to inquire as to who was in possession and on whose account. 
I am, therefore, satisfled that the essential question which had to be decided 
by the learned Civil Judge has not at ‘all been decided by him and the conclu- 
sion is, therefore, inescapable that the learned Civil Judge failed to exercise 
jurisdiction vested in him under O. AXI, r. 58 and otherwise acted with mate- 
rial irregularity and that, therefore, the order dated December 24, 1970 is 
liable to be set aside. 

As regards the maintainability of the petition, Mr. Deshpande, the learned 
advocate for the petitioners, invited my attention to a very recent judgment 
of the Supreme Court in M.L. Sethi v. E.P. Kapur, in which, according to 
Mr. Deshpande, the revisional powers of the High Court have been somewhat 
extended, although the earlier decisions in M. L. & B. Corporation v. Bhut- 
nath> Abbasbhat v. Gulamnabs,® and Pandurang v. Maruti, have not been 
affected and have in fact been relied upon. Mr. Kurdukar, the learned advo- 
cate for opponents Nos. 1 and 2, has drawn my attention to the judgment of 
the Supreme Court in D., L. F. Housing eto. Co. v. Sarup Singh, wherein it 
was held that unless errors of fact or errors of law have relation to the juris- 
diction of the Court, it would not be competent for the High Court to correct 
such errors under s. 115 of the Civil Procedure Code. 

Now in the M. L. & B. Corporahon’s case the Supreme Court pointed out 
that s. 115 of the Civil Procedure Code applied’ to cases involving questions 
of jurisdiction. The Supreme Court made a distinction between two classes 
of oe and observed an 1889) : 

..In one, the Court decides a question of law pertaining to jurisdiction. By a 
ee ae ie te eee ee exercise jurisdiction, In the 
other, it decides a question within its jurisdiction,” 


After so observing, the Supreme Court held that in the case under discus- 
sion the question as to whether there was sufficient cause for setting aside 
the abatement was a matter exclusively within the jurisdiction of the Court 
and the Court could decide it rightly or yo so that such a decision could 
not be interfered with by the High Court 

Again in Abbasbhav’s case which was a ‘case under the Bombay Rent Act 
and concerned with the question of readiness and -willingness to pay the 
standard rent, the Court held that decision of the District Court, which admit- 
tedly had jurisdiction to determine the question at issue, could not be inter- 


4 [1972] ALR. S.C. 2879. 7 [1986] A. L R. S. C. 158, 8.0. 68 Bom. 
5 1964) ALR. S.C. 1886. L. R. 41. 
6 (19641 AIR. S.C: 1341. 8 [1971] A. LR. S. C. 9894. 


1978.) GANPATI RAM V.. BALIRAM BAGHUNATH {4.c.J.}—Mudhs J. 67 


fered with, whether the District Court iad rightly or wrongly decided the 
gason, and observed (p. 1847): 

Fe Ci cee is een int seein ae epee 
OP ea rg Subordinate Court in: which no appeal lies thereto the Sub- 
ordinate Court bas exercised a jurisdiction not vested in it by law or has failed to 
exercise a jurisdiction so vested or has acted in the exercise of its juriadiction Illegally 
or with material irregularity.. I sag E T C E E 
a question before it end did decide it, whether it decided it rightly or wrongly, the 
Court had jurisdiction to decide the case, and even if it decided the question wrongly, 
it did not exercise its jurisdiction illegally or with material irregularity.” 


In Pandurang v. Maruti, the Supreme Court while discussing the extent of 
revisional powers of the High Court held that even if it was found that the 
lower Court had committed an error on a question of law, interference with 
the order would not be justified if tle question was not related to the lower 
Court’s jurisdiction. Thus the High Court could not correct ‘‘errors of fact 
however gross they may be or even errors of law’’. If the nexus to juris- 
diction was absent, misconstruction of a decree by the lower Court, even 
though it amounted to an error in law, did not justify interference by the High 
Court, under its revisional jurisdiction. 


In the very recent case of M. L. Sethi v. B. P. Kapur the scope and extent 
of the revisional powers of the High Court has once again been analysed by 
the Supreme Court and the distinction between ‘‘the errors committed by sub- 
ordinate Courts in deciding questions of law which have relation to or are 
concerned with questions of jurisdiction of the said Courts and errors of law 
which have no such relation or connection’’ emphasised. - 

‘In an illuminating discussion of the ‘‘traditional’’ and ‘‘modern’’ concepts 
of jurisdiction, -Mathew J. who spoke for the Court, said (p. 2884): 


“The word ‘jurisdiction’ is a verbal cast of many colours. Jurisdiction originally 
seems to have had the meaning which Lord Reld ascribed to it in Anisminic v. Foreign 
Comp. Comm.? namely, the entitlement ‘to enter upon the enquiry in question,’ If there 
was an entitlement to enter upon an inquiry into the question, then any subsequent error 
could only be regarded as an error within the jurisdiction. The best known formula- 
tlon of this theory is that made by Lord Denman in R. v. Bolton. He gaid that the 
question of jurisdiction is determinable at the commencement, not at the conclusion of 
the enquiry. In Anisméinic Ltd, Lord Reid sald: 

‘...But there are many cases where, although the tribunal had jurisdiction to enter 
on the inquiry, it has done or failed to do something in ithe course of the inguiry 
which ts of such a nature that-its decision is a nullity. It may have given, its decision 
in bad fatth. It may have made a decision which it had no power to make. It may 
have failed in the course of the Inquiry to comply with the requirements of natural 
justice. It may in perfect good faith have misconstrued the provisions giving it power 
to act so that it fafled to deal with the quastion remitted to it arid decided some ques- 
tion which wes not remitted to it. It may have refused to take into account something 
which it was required to take into account. Or it may have based tts decision on some 
matter which, under the provisions setting it up, it had no right to take Into accomt. 
I do not intend this list to be exhaustive.’ 

In the same case, Lord Pearce said (p. 195): 

‘Lack of jurisdiction may arise In various ways. E ee eee ee 
formalities or things which are conditlons precedent to the tribunal having any forisdic- 
tlon to embark on an inguiry. Or the tribunal may at the end make an order that 
tt has no jurisdiction to make. Or in the intervening stage, while engaged on a proper 
inguiry, the tribunal may depart from tbe rules of natural justice; or it may ask itself 
the wrong questions; or it may take into account matters which it was not directed to 
take into account. Thereby it would step outside tts jurisdiction, It would turn its in- 
quiry into something not directed by Parliament and fail to make the inquiry which 
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Parliament did direct. nn 
a nullity’.” 
The Supreme Court went a to observe (p. 2885) : 

“The dicta -af the majority of the House of Lords, in the above case would show 
the extent to which. ‘lack’ and-‘excess’ of jurisdiction have been assimilated or, in other 
words, the extent to which we have moved away from the traditional concept of Juris- 
diction’, The effect of the dicta’ in that- case is to reduce the difference between juris- 
dictional error: and error-of law within jurisdiction almost to vanishing point. The 
practical effect af the decision is, that any error of law can be reckoned as jurisdictional 
This comes perilously close to -saying that there is jurisdiction if the decision is right 
in law but none if it is wrong. Almost any misconstruction of a statute can be repre- 
pented as ‘basing their decision on a matter with which they have no right to deal’, 
‘dmposing an unwarranted condition’ or ‘addregaing themselves to a wrong question’. 
The majority opinion in the case leaves a Court or Tribunal with virtually no margin 
of legal error. ‘Whether there is excess of juriediction or merely error within jurisdiction 

` can be determined only by construing the empowering statute, which will give little 
guidance. It is really a question of how much latitude the Court is prepared to allow. 
In the end tt can only be a’ value judgment (See. H.W.R. Wade, ‘Constitutional and 
Administrative Aspects of the Antaminic case’, Law Quarterly Review, ‘Vol. 85, 1969, 
p- 198). Why is tt that a wrong decision on a question of Hmitation or res judicata 
was treated as a jurisdictional error and lable to be interfered with in revision? It 
is a bit difficult to understand how -an erronecus decision on a question of ‘linfitation 
or red judicata would- oust the jurisdiction of the Court in the primitive sense of the 
term’ and render the declslon ora decree embodying the decision’ a nullity Mable to 
collateral attack. The reason can only be that the error of law was-considered’‘as vital 
by the Court. Bnd are ene are ack itp ee earning tae Renae ots ae erro one 
than the opinion of the Court.” 


Now, as I have already discussed, the learned Civil J udge . in the instant 
ease obviously asked himself the wrong question and took into account matters 
he -was not directed:to take into account. He failed to make the inquiry which 
he-was enjoined to do under O.: XXI, r. 68, Civil Procedure Code. Instead 
of investigating as to who was-in possession: and on whose account, he concern- 
ed himself with the alleged superiority of one party’s claim over the other. 
In other words, he refused to exercise his jurisdiction or at, any rate the nature 
of his inquiry shows that he ‘acted illegally or with material irregularity mn the 
exercise of his jurisdiction under O. XXI, r: 58, Civil Procedure Code. In ‘this 
connection it may not be out of place to refer to an observation of the House 
of Lords in Bean (H. ‘M. Inspector .of Taxes) v.: Doncaster Amalgamated 
ponr: Lid." which is as follows (p. 307): ): 

Unle ths: Comniladionsen’ having found tha relevant uca and “aut to omeia 
ee ee ving proceaded to give the right answer, they may be said, on 
` this view, to have erred in point of law.” 

There-can be no disagreement. with this said proposition of law and apply- 
ing it to the facts of the present case one can only come to the conclusion that 
the learned Civil Judge did not at all ask himself the proper question. He 
thus failed to exercise the jurisdiction vested in him under O. XXI, r. 68 read 
with rr. 59, 60 and 61 of the Civil Procedure Code. The error committed by 
the learned Civil Judge was clearly in relation to the jurisdiction of the Court. 
On this finding this revision Petition ig not only maintamable but ought to be 
allowed. 

In the circumstances I allow the revision petition and set aside the order 
of. the trial Court and remand the matter back to it to be tried in accordance 


with law. The opponents will pay the costa of the petitioner here. 
Petition allowed. 


-~ 


11 (1946) 27 T. C. 298. 
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ORIGINAL CIVIL. 


Before Mr. Justice K. K. Desi. 
THE CENTRAL BANK AREN TE AND TRUSTEE CO. LTD. 


K. R. PAWAR.* 

Industrial Disputes Act (XIV of 1947), Secs. 10(1)(d), 9(1)—Trustees of private trust 
earning income from rent derived from trust properties—Services rendered by 
watchmen, rent collector, mali etc. employed by trustees in relation to trust pro- 
perties—Whather such employees workmen within the meaning of the Act 


The activities of trustees of a private trust of earning dividends and/or interest 
and/or rent income derived from immovable prpperty, cammot be held to be avo- 
cation of an industrial eniployer. The total work involved in such an activity will 
only be preservation of investments and expert and/or professianal use of intel- 
lect applied for earning the best interest, dividends and mcome end the normal 
management of Investments. ‘The services rendered by the employees af the trustees 
as watchmen, sweepers, rent collectors, plumbers and malis in respect of the trust 
property cannot be held to be material services and have no relation whatsoever 
with the main work and efforts made by the trustees for their avocation and call- 
ing of earning the aforesaid income from the investments of the trust funds and 
properties. Such employees are, therefore, not ‘workmen’ within the meaning of 
the Industrial Disputes Act, 1947. 

Bombay Panjrapole v..Workmen,! F., I.C., Commerce v. R. K. Mittal State of 
Bombay v. Hospital Mazdoor Sabha S. J. Hospital, New Delhi v. K. S. Sethi4 
and Madras Gym. Club Employees’ Union v. Management,5 referred to. 


R.J. Joshi, instructed by Mulla and Mulla & Craigie Blunt and Caroe, for 
the petitioners. 

C.L. Dudhia, for respondent No. 2. 

M.S. Sanghvi, instructed by Intile and Co., for respondent No. 3. 


K.K. Dræar J. In this petition under art. 226 of the Constitution of India 

the petitioner company has claimed a Writ of Prohibition against the Indus 
trial Tribunal for preventing the Tribunal from proceeding with the adjudi- 
cation of the dispute referred to the Tribunal under Order of Reference No. 
AJC. 25(4)670LAB IT dated November 4, 1987 and/or from proceeding with 
Reference (IT) No. 890 of 1967. 


The facts which require to be noticed are as follows: 

By an Indenture of Settlement dated October 12, 1941 made by Bai Bhi- 
eaiji Bennet and Bai Putlibai Broacha two immoveable properties known as 
‘‘Shapurji Bharucha Baug’’ situated at Vithalbhai Patel Road, and one im- 
moveable property situated at Khetwadi Main Road were settled upon cer- 
tain private trusts. The Deed of Trust is produced at exh. F, in the present 
proceedings. By another Indenture of Settlement dated November 18, 1941 
Bai Bhicaiji Bennet and Bai Putlibai Broacha settled one immoveable pro- 

perty situated at Dadar upon certain private trusts. This Indenture of Set- 
tlement is produced in the present proceedings at exh. G. After these two 
trusts were administered privately for certain duration of time, in accordance 
with the anthority given im that connection by clause 33 in each of these two 
deeds of trust, the retiring trustees of these trusts executed separate Deed of 
Appointment of new trustees in March 1958 and thereby appointed the peti- 


*Deoided, July 28/31, 1972. O. C. J. 8 [1060] A. L B.S. C. 610, a. o. 62 Bom. 
Miscellaneous Petition No. 768 of 1967. L. R. xe 

1 [1971] A. L B.S. C. 2422, s.c. 75 Bom. 4 97017-A. L B.S. C. 1407. 

R. 465, 5 1008 A. L R. 8. C. 554. 

2 [1972] ALR. S.C, 783. 
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tioner company to be trustee of the above two Deed of Settlement-Trusts 
(hereinafter referred to as “Bhicaiji Bennet Trust No. 1° and ‘‘Bhicaiji 
Bennett Trust No. 2’’). Since March 1958, the. petitioner company, as trustee 
of the above two trusta, has been administering and managing the affairs of 
the two trusts and accordingly the immoveable properties and other assets be- 
longing to these two trusts. Respondent No. 2 Union by its letter dated Octo- 
ber 6, 1965 (exh. D to the petition) wrote to the petitioner company that the 
workmen of the petitioner company employed at Shapurji Bharuche Baug 
had joined respondent No. 2 Union and requested for fixing an early meeting 
to discuss the grievances of the workmen. By his letter dated October 19, 
1965, the secretary of the petitioner company wrote to say: 

iW enna usb tha, owr o dia. ballda “aboven anal’ and due rem ib Guerin 
ployed in connection with the said building are not our employees. We are a corpora- 
tion who act, inter alia, as trustees of the property in question. ... view of our 
position as trustees, we feel that no useful purpose will be served by a meeting as pro- 
posed by you.” 


The president of respondent No. 2 Union served a Charter of Demands dated 
October 18, 1966 (exh. H to the petition). It was addressed to Smt. P.N. Bha- 
rucha, Trustee of B.H. Bennett Trust. The demands related to fixation of scales 
_of pay, dearness allowance, provident fund, gratuity, leave, holidays and uni- 
forms. The demand was made upon a statement that the employees of the 
B. H. Bennet Trust had become members of respondent No. 2 Union. In 
connection with these demands, the Assistant Commissioner of Labour, Bom- 
bay, addressed her letter dated December 16, 1966, to ‘‘Messrs Trustees of 
B.H.Bennet Trust” (part of exh. F to the petition). By the Notice annexed 
to that letter it was stated that the demands made on behalf of the above em- 
ployees were proposed to be admitted in conciliation under the Industrial 
Disputes Act, 1947, if otherwise admissible. On behalf of respondent No. 2 
Union justification (for the demands) dated January 10, 1967 was submitted 
to the Conciliation Officer. In connection with the matter of conciliation 
proceedings the justification states as follows: ‘‘The-Workmen concerned in 
the dispute are employees of the Bennet Trust Property of which the Central 
Bank Rxecutor and Trustee Company Limited Bombay are the Trustees and 
” and points out several facts and demands. By a letter dated Janu- 
ay 18, 1967 the assistant secretary of the petitioner company stated as 
ollows : 
“We say that all the claimants are employees engaged by us, who are the present 
trustees under the Indenture af Appointment of New ‘Trustees dated 10-3-1958 and 
therefore their demands are DoE re eee esas ees eee eee 


He also stated: 


“| ..We beg to point out that there is no legal entity as ‘trust’ as it seems to be 

the case of claimants. We also beg to point out that there is no legal entity Hke 
‘Bennet Trust Property’ and therefore the question of the claimants being the employees 
thereof does not arise.” 
The contention made in the matter of the demands was that there was no in- 
dustry, nor were the employees workmen and the Conciliation Officer had no 
jurisdiction. The matter of demands was taken into conciliation and ulti- 
mately a ‘Failure Report’ was made by the Conciliation Officer some time 
before November 1967 (exh. J to the petition). 


By the impugned order of reference made under cl (d) of sub-s. (/) of 
s. 10 of the Industrial Disputes Act, the Government of Maharashtra referred 
to the Industrial Tribunal for adjudication the dispute of the demands made 
by the employees (exh. K to the petition). The particulars of the disputes 
and demands referred are in the schedule to the above order. 


ns 
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By the notice dated November 24, 1967, the secretary of the Industrial Tri- 
bunal, Bombay, intimated to the petitioner company that the general gecre- 
tary of respondent No. 2 Union had filed a Statement of Claim giving all the 
particulars of the demands before the Tribunal on December 8, 1967, and 
required the petitioner company to file its written statement and do several 
other things as mentioned in the notice-(exh. L to the petition). 

. By a reply dated December 4, 1967 the attorneys of the petitiorier company 
wrote to the Industrial Tribunal stating that the dispute referred to it for 
adjudication was not an industrial dispute and that the Tribunal had no 
jurisdication to adjudicate upon the same. The petitioner company, therefore, 
filed the present petition and obtained Rule on December 14, 1967. 

The main contention of the petitioner company for challenging the validity 
of the above order of reference and the jurisdiction of the Industrial Tribunal 
appears in paras. 17 and 18 of the petition and may be summarised as follows: 

The petitioner company is the trustee of the above two trusts by reason of 
the two Deeds of Appointment of new Trustees dated March 8, 1958 and March 
10, 1958 and as such the petitioner company is managing the estate of the above 
two trusts. The petitioner company ‘‘as such trustees collect the rents etc. of 
the said trust properties, pay thereout the expenses of collection and other 
outgoings and hold the balance for the benefit of the beneficiaries under the 
trusts.” The petitioner company as trustees of the above trusts had employ- 
ed one plumber, four watchmen, four sweepers and four malis for the purpose 
of looking after the trust properties. The petitioner company was not an in- 
dustry within the meaning of s. 2(¢) of the Industrial Disputes Act, 1947. 
These employees do their work purely in a personal or domestic matter and 
they were merely domestic servants. These employees were the employees of 
the above two trusts and their wages were paid out of the income of the res- 
pective trusts. The activity of the petitioner company was not for production 
of goods or for rendering of service; nor was there any co-operation between 
the capital and labour or between the employer and employees in connection 
with the administration by the petitioner company of these two trusts. Under 
the circumstances, there did not exist any industrial dispute in respect where- 
of an Order of Reference could be made by the State Government under 
cL (d) of subs. (Z) of s. 10 of the Industrial Disputes Act. 

In support of the above submissions, on behalf of the petitioner company 
at the hearing of this petition illustrative Statements of Account of adminis- 
tration of the above two trusts for the months of December 1971 and June 
1972 were tendered. These accounts are exh. collectively. The petitioner 
company tendered three receipt books for the periods March, April and July 
1972 containing receipts given by the employees for salaries ‘paid not only of 
the above two trusts, but several other trusts which were bemg administered 
by the petitioner company. The properties of the ownership of the two trusta 
are mentioned in the two lists which are exh. I collectively. The number of 
different trusts of which the petitioner company is now trustee is shown in 
the statement exh. D. To show the nature of the activities of the petitioner 
and other relevant matters the report of the Chairman of the petitioner com- 
pany and the Balance Sheet and Profit and Loss Account for the year ending 
December 81, 1968 was tendered. These documents are at exh. B. The Me- 
morandum and Articles of Association of the petitioner company is exh. A. 

On behalf of the petitioner company Mr. J osht strongly relied upon the 
scheme of private trust as contained in the abovesaid two deeds of trast and 
contended that it was clearly an accident that by reason of the execution of 
the two relevant Deeds of Appointment of New Trustees, the petitioner com- 
pany, became the trustee of the above two trusts. By referring to the above 
threes receipt books, Mr. Joshi submitted that the petitioner company was an 
individual trustes of different diverse trusts administering separately and dif- 
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ferently the affairs of-each different trust. He particularly relied upon the 
form of the receipta which were executed by the employees working at the 
properties of.the two trusta in connection with salary and/or remuneration 
paid to them.. The (illustrative) form of the receipt may be conveniently 
quoted at this stage. 

“No. 6248 


THE CENTRAL BANK EXECUTOR AND TRUSTEE CO. LTD, 

Received from the Trustees of Bhicatii H. Benette the sum of Rs. 50/- Rupees Fifty 
only being the wages for the month af Feb. 1972, for services rendered at Deadar 
Name and designation: Kankoo Dhanji. 

Date 4 Mar. 1972. 


Mr. Joshi pointed out that this illustrative receipt clearly evidenced the fact 
that in respect of the second trust Kanku Dhanji mentioned in the: receipt 
‘was employed by the second trust at its Dadar property and Rs. 50 were paid 
to him by the second trust which employed him. The argument was that in 
respect of both the above trusts salaries of each and all the employees were 
paid by each of these two different trusts and salaries were paid by the peti- 
tioner company as a trustee of: these two trusts and in its individual capacity 
as such trustee. Mr. Joshi submitted that each and all the receipta in all the 
three receipt books were clear proof of this fact (on which very strong re- 
liance was placed on -behalf of the petitioner company). He relied upon the 
Statements of Accounts. It is difficult -to incorporate these Statements in the 
present judgment. It is sufficient to point -out that the -account of the first 
trust is entitled ‘‘Bhicaiji H. Bennett No.-I Sch. A -in trust -account with Cen- 
tral Bank Executor and Trustee Co. Ltd.’’ The account of the second trust 
is entitled ‘‘Bai Bhicaiji H. Bennett DI in trust a/o with Central Bank Eixe- 
cutor & Trustee Company Limited.’’ In these accounts there are-debit en- 
tries for payment of wages-of the present -employees as follows: 

eS or LE Aat ast eer oe dee Tuce eerie “To wages of em- 
ployees for May "72 8.B. & K.P. ... 1,512.00”. 

Doder daie Decanter d dori. la the Rest deant io Oy wares. ty vadoii amis 
ployees S.B. ... 1,487.00”. (I am told that “Co/o” means “cost of wages”). 


‘In respect of the second trust under date December 2, 1971 “To wages to 
employees...... Re. 228.00.’’ The Dadar property of this second trust was 
sold away and in June 1972 no one was employed to look after any property 
of the second trust and wages are not debited in that account. 

Mr. Joshi emphatically submitted that these’ entries in the Statements of ` 
Accounts go to show that the employees concerned ‘were employees of the 
two different trusts mentioned above and were not employees of the petitioner 
company as such. These employees were employed by the petitioner com- 
pany acting in its capacity as a trustee of these two trusta and that employ- 

ment had nothing to do with the petitioner company as such. He submitted 
that the work of administration of these two trusts was undertaken by the 
petitioner company upon its being appointed the sole trustee of these two 
trusts under the above two Deeds of Appointment of New Trustees and that 
the petitioner company could never be held to be ‘‘industry.”’ This was so 
because the activity undertaken by the petitoner company in connection with 
these two trusts was merely of looking after the investments. This activity 
did not partake of any business or trade, nor was it an undertaking or manu- 
facture or calling of employers. The work undertaken by the watchmen, 
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the supervisors, malis (gardners) and the plumber was of domestic nature. 
This work was far remote and had no relation with the work of management 
and administration that the petitioner company. undertook in respect of these 
two trusts as trustees thereof. For the purposes of the management and ad- 
ministration as trustee the petitioner company did not receive any co-opera- 
tion of these employees. No activities were undertaken by the petitioner 
company and its employees in co-operation with each other for production of 
any material service. The profita that the petitioner company made had no 
relation of any kind with the services which these employees were rendering 
as sweepers, gardeners and watchmen. 


On behalf of the respondents these submissions were denied with great em- 
phasis. Strong reliance was placed on the following statements in the letter 
of the assistant secretary of the petitioner company dated January 18, 1967: 

“.,.there is no. legal entity as ‘trust? as it seems to be the case of the claimants. 
We also beg to paint out that there is no legal entity Hke ‘Bennet Trust Property’ and 
therefore the question of the claimants being the employees thereof does not arise.” 


The main contention of the respondents was that the business of the petitioner 
company was to act as executors, administrators and trustees and to under- 
take and execute trusts of all kinds, whether private or public, and generally 
to carry out what was usually known as trustee and executor business. In 
this connection it was emphasised that for the purpose of -this business the 
petitioner company had collected subscribed capital amounting to Rs. 10,00,000 
as appears from the Balance-sheet for the year ending December 31, 1968. The 
petitioner company held about Ra. 30,831,414 of different trusts against which 
the liability of the petitioner company was Ra. 28,98,596 . 94. By running the 
business of executors and trustees, im the year ending December 81, 1968 the 
petitioner company had made a net profit of Rs. 28,960.42, as appears from 
the expenditure side of the Proft and Loss Account. The above mentioned 
profit was made after the petitioner company had paid Rs. .1,20,000 for esta- 
blishment charges to its parent company, the Central Bank of India Ltd. 
The submission was that the facts disclosed in the Memorandum of Associa- 
tion and the Balance-sheet and the above Profit and Loss Account clearly go 
to prove that the petitioner companv was carrying on business in a large way 
as trustee. As appears from exh. D, the petitioner company was the trustee 
in respect of 1,505 trusts of moveable properties and 62 trusts of immove- 
able properties. The sole and main business of the petitioner company thus 
was to run and manage 1,557 trusts and make profits by managing and ad- 
ministering these trusts. The activity of the petitioner company must, there- 
fore, be held to be trade and business and there could be no doubt that in 
cases in which individuals and companies make it their business to act as 
trustees of different diverse trusta and in such capacity manage and administer 
the affairs of such different trusts, the management and administration must, 
be held to be one single business. The activity of such individuals and com- 
panies prima facte was trade and business and must be held to be as ‘‘indus- 
try’’ within the meanmg of the Industrial Disputes Act. Reliance in this 
connection was placed on the fact disclosed in the Profit and Loss Account 
that the main source of income of the petitioner company and its earning 
from. these sources was as follows: 


“Acceptance foes ie St T a Rs. 2,275.00 


The submission was that for earning income from the above three sources the 
petitioner company was running business of acting as trustees, thereby mean- 
ing managing and administering different trusts. The submission was that 
this business must be considered as a single business. This earning was the 
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result of combined activities of the petitioner company in carrying on busi- 
ness of trustees in connection with different employees employed to look after 
immoveable properties belonging to different 52 trusts which the petitioner 
company was administering. It would not be correct to consider each indivi- 
dual trust separately and to come to the conclusion that the employees were 
of theee individual trusts. The -more appropriate method would be to con- 
sider employment of employees for looking after these different trusta as a 
single employment of the petitioner company. The activity of the petitioner 
company in making profits by acting as trustees of the different trusts was not 
casual, but systematic and regular. This activity was indivisible. According to 
Mr. Dudhia, for the above reasons the observations in the case of Bombay Pan- 
jrapole v. Workmen,' were applicable in all respects. He also submitted that 
the observations in the case of F., I. C., Commerce v. R. K. Mittal? were ap- 
plicable and should be followed. 


Mr. Sanghvi for the State Government further submitted that the above 
two trusta could not be held to be separate legal entities. The ownership of 
the properties of these two trusts, was vested in one single entity, namely, 
the petitioner company. The employer was therefore admittedly one and 
single, the petitioner company. The trust as such did not employ anyone, as 
the trusts were not legal entities. He submitted that it was inconceivable that 
trusts which were not legal entities could make contracts of employment. The 
fact that the petitioner company was administering different trusta could not 
justify a finding that it was not one single employer in respect of employees 
who worked in respect of the properties belonging to different trusts which 
were all being administered by the petitioner company. He posed two ques- 
tions as follows: - 

1. By whom employed? and 
2. Employed for what purpose! 


His submission was that the answers to the questions were simple, namely, (1) 
employed by the petitioner company and (2) for the purpose of carrying on 
business of trustees and executors and making profits. He, therefore, sub- 
mitted that because some employees of the petitioner company were allotted 
work in respect of one trust and some others in respect of another trust and 
some in respect of other properties of other trusts should not make any dif- 
ference in the present case. In his view these employees were transferable by 
the petitioner company for working for properties belonging to other diverse 
and different trusts as may be convenient to the petitioner company. In his 
view, the statements of accounts disclosed only the method of accounting 
adopted by the petitioner company for the purpose of accounts in respect of 
each trust. 

On the basis of the above contentions both Mr. Dudhia and Mr. Sanghvi 
submitted that the submission made by Mr. Joshi that the employees for whom 
the above reference was made were not direct employees of the petitioner com- 
pany and were employees of the two different trusts and were employed by 
the petitioner company only as a trustee of the two different trusts should be 
negatived. The result should be that the petitioner company must be held. 
to be carrying on trade and business and the demands referred to the Indus- 
trial Tribunal should be held to be ‘‘industrial disputes’’ within the jurisdic- 
tion of the Industrial Court. In connection with these contentions the follow- 
ing facts require to be noticed. | 

Admittedly the provisions in ‘the Indian Trusts Act govern and are > appli- 
cable to the above two trusts. In other words, the provisioris of gs. 11 to 30 
in the Act apply in connection with the duties ‘and liabilities: of the petitioner 
company as trustee. ‘The provisions in as. 31 to 45 apply in connection with 


1 [1971] A. L R. 9.C. 2423, s.o. 75 Bom. 9 [1972] ATR. 8. C. 768, 
L.R. 468. 
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the rights and powers of the-petitioner company as a trustee. The provi- 
sions in ss. 55 to 69 apply in connection with the rights and liabilities of the 
beneficiaries of the trusts and the matters relating to vacation of the office 
of the trustee are governed by the provisions in Chapters Vand VII of the 
Act. Both the trusts are private trusts and the main function and the obli- 
gation created against the petitioner company as a trustee under these two 
Deeds of Trust, as can be ascertained from clauses 5, 6, 7, 8 and 9 of the 
Deeds of Trust, are inter alia, as follows: 

To manage the trust fund and to collect and recover income, interest, divi- 
dends, rents and profits thereof and to pay thereout the expenses of collec- 
tion and other outgoings, including insurance premia and expenses of paint- 
ing and white-washing the buildings and effecting ordinary repairs and to 
set out from the rents and profits depreciation fund which it thought fit and 
to pay the balance of the net income and profits in.the manner mentioned in 
the two Deeds of Trust during the life time of certain persons as mentioned 
therein and this is the total activity which the trustees of the trust, including 
the petitioner company, ‘were obliged to undertake as trustees. The result 
of the above finding is that the activity of the trustee- of these trusts was in 
substance to preserve the trust funds and/or investments thereof in the best 
manner possible and, after discharging the outgoings, to distribute the income 
thereof amongst the beneficiaries. It is im connection with the obligation to 
perserve the trust funds and the investments thereof and to earn rents from 
the immoveable properties that the workmen who are represented by respon- 
dent No. 2 Union were employed. Having regard to the representative State- 
ments of Accounts of the trust as disclosed in exhs. E and H-1 collectively, 
the salary and remuneration of these employees was paid from the income 
and rents derived from the immoveable properties. Having regard to these 
representative Statements of Accounts and the receipts passed by these em- 
ployees in the months of February, March and June 1972 as appearing m 
exh. C collectively, it has been proved on behalf of the petitioner company 
beyond any doubt that these employees were not general employees of the peti- 
tioner company as has been argued on behalf of respondent No. 2 Union, but 
employees of the above two trusts. These employees had no relation of any 
kind with the petitioner company except as a trustee of the present two trusts. 
The nature of work undertaken by these employees appears from their descrip- 
tion. These employees were watchmen, sweepers, malis, rent collectors and 
a plumber. , The question ‘‘whether the petitioner company was in connection 
with the employment of these employees carrying on any trade, business or 
industry and whether these employees were ‘workmen’ within ‘the meaning 
of the Industrial Disputes Act’’ is liable to be decided in accordance with 
the observations of the Supreme Court in the case of State of Bombay v. Hos- 
pital Maedoor Sabha, as explained in the case of S. J. Hospital, New Delhi 
v. K. 8. Seths* the effect of the observations in which case is discussed by the 
Supreme Court in the case of Bombay Panjrapole v. Workmen, and of F., 
I.C:, Commerce v. R. K. Mitta. It is not possible in this case to indulge into 
the luxury of pointing out diverse facts involved in all these cases. It is 
sufficient to refer to the following contents of the above cases. 

In the case of S.J. Hospital, New Delhi in paras. 7 and 8 of its judgment 
the Supreme Court referred to its previous decision in the cases of Madras 
Gym. Club Employees’ Union v. Management? and. Hospital Masdoor Sabha. 
In para. 9 it referred to the definitions of the phrases ‘‘industry’’ and ‘‘in- 
dustrial dispute.” In para. 11 the observation was (p. 1411): 

“,..The definition read as a whole denotes’ a collective enterprise in which em- 
ployers and employees are associated. ...It exists only when there is a relationship 


8 [1960] A. I. R. S.C. 610, s.c. 62 Bom, = 4 pero; ALR. 8. C. 1407. 
E. B. 558. 5 [1968] A. L R. S.C, 554. 
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between employers and employees, the former engaged in business, trade, undertaking, 
manufacture or calling of employers and the latter engaged in any calling, service, em- 
ployment, handicraft or industrial occupation or avocation. There must, therefore, be 
an enterprise In which the employers follow their avocation as detailed in the definition 
and employ. workmen who follow one of the avocations detailed for workmen.” 


In. para. 12 the domestic employment was expressly referred to as excluded 
from ‘‘industrial employment.’’ In para. 18th observations made in the 
aegis vii Club Employees? Union case as quoted below were approved of 
- (p. 662 

“...Primarily, therefore, industrial disputes occur when the operation undertaken 
rau upoo eo-operation’ between emplogers and vemmlovece “wit a slew. toreeeduction 
and distribution of material goods, in other words, wealth, but they may arise also in 
cases where the co-operation is to produce material services.” _ 
The phrase “material services’? was explained in para. 16 to mean 

“...Material services involve an activity carried on through co-operation between 
employers and employees to provide the community with the use of something such as 
electric power, water, .... In providing these services there may be employment of 
trained men and even professional men, but the emphasis is not on what these men do 
but upon the productivity of a service organised as an industry and commercially 
valuable.” (p. 1413). 


The above observations were discussed in the case. of F., I. C., Commerce v. 
E. K. Métial in para. 26 of the judgment and the finding made in para. 27 as 
regards the true effect of the above observations was.as follows (p. 777): 

“..In our view the linch-pin of the definition of industry is to ascertain the syste- 
matic activity which the organisation is discharging namely whether it partakes the 
nature of a busines or trade, or is an undertaking or manufacture or calling of em- 
ployers. If it is that and there is co-operation of the employer and the employee re- 
gulting in the production of material services, it is an industry notwithstanding that its 
objects are charitable or that it does not make profit or even where profits are made, 
they are not distributed among the members.” 


The question is how the above observations are applicable to the activity of 
the petitioner company in relation to the above two trusts and the services 
which are rendered by the present concerned employees of the above two 
cous as employees of the two trusts. 


` I have not the alightest doubt that the activity of earning dividends and/or or 
interest and/or rent income out of investments already made could never be 
held to be avocation of an industrial employer. The total work involved in 
such an activity will only be physical preservation of investments and expert 
and/or professional use of intellect applied for earning the best interest, 
dividends and income and the normal management of investments. For that 
purpose the employer would never need any assistance of any kind from the 

employees who undertake the work of the kind undertaken by the present 
concerned employees. The work undertaken by the petitioner company could, 
therefore, never be described as avocation of an industrial employer. Cor- 
respondingly the services being rendered by the present concerned employees 
as watchmen, sweepers, rent collectors and plumbers and malis has no rela- 
tion whatsoever with the main work and efforts to be made by the trustees for 
their avocation and callmg of earning interest, dividends and/or any other 
hike income from the nape of the trust funds and properties. The ser- 
vices rendered by these concerned employees are not productive and are of 
no use to the community at large. These services could never be held to be 
material services as explained by the Supreme Court. Applying the 
testa laid down by the Supreme Court in the above main authorities which 
were cited at the Bar, I find it impossible to accept Mr. Dudhia’s contention 
that the present concerned employees were industrial employees and the de 
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mands raised by them arise out of an industrial dispute as defined m the 
Industrial Disputes Act. 

Now it is true that the main business of the petitioner company is to act as 
professional trustees in respect of both private and public trusts and to make 
income and gain out of the activity undertaken as professional- trustees. It 
is also true that having regard to this main purpose with which the petitioner 
company has been functioning, it is today acting as a trustee of 1,505 trusts 
of moveable properties and 52 trusts of immoveable properties. It is also 
true that by reason of this professional activity undertaken by it, the peti- 
tioner company makes large profits year by year and as appears from the Pro- 
fit and Loss Account for the year ended December 31, 1968, in connection with 
this activity the petitioner company expended an aggregate sum of Ra. 1,87, 
677.81 and even. so, in that year made profits of Rs. 28,960.42. A part of 
these activities relates to the subscribed share capital of Rs. 20,00,000 
and may not relate to the profits made merely by undertaking and executing 
the business of being trustees of diverse trusts. It must be remembered thar 
in connection with the larger activities undertaken by the petitioner company 
in the matter of its above business the petitioner company must have itself 
employed a large contingent of workmen. Mr. Dudhia has, therefore, sub- 
mitted that the petitioner company must be held to be trading in a large way as 
an industrial employer as discussed by the Supreme Court. Both Mr. Dudhia and 
Mr.-Sanghvi, therefore, submitted that the employment of the present concerned 
employees by the petitioner company could not be separated from the employ- 
ment of all other workmen, employed by the petitioner company generally to 
carry on its business of acting as professional trustees. The submission was 
that the character of activities of the petitioner company generally to make 
profitas out of the above businegs should never be lost sight of and decide the 
issue that has arisen. It was wrong in this connection to draw attention to 
the facts of these two particular trusts and decide the issue on the basis of 
the concerned employees being employees only of the above two trusts. The 
business undertaken by the petitioner company was not casual but was syste- 
matic and regular. The result was that applying the tests laid down by the 
ee Court this issue should be answered im favour of respondent No. 2 

nion. i 

[t must be recorded that on the facts on which reliance is placed on behalf 
of the respondents there could hardly be any dispute. Having regard to the 
law of trust as contained in the Indian Trusts Act and the object and pur- 
pose of the above two trusts as discussed above, and the fact that the concerned 
employees were, in fact, employed by these two trusts, (though through the 
petitioner company), I am unable to accept the submissions made on behalf 
of the respondents. In making the above finding, I have not lost sight of the 
fact that, as held in the case of Bombay Panjrapole v. Workmen, even the 
trustees of a public charitable trust can carry on business and trade for pro- 
fits and can be held to be industrial employers and the demands made by 
workmen of such trustees can be within the jurisdiction of the Industrial Tri- 
bunal for adjudication of disputes or demands made by the workmen. In fact, 
the petitioner company could be administering some trusta made for carrying 
on of an industry or trade for earning income for distribution amongst the 
beneficiaries. It appears to me that so far as the present employees are con- 
cerned, the question raised was always liable to be decided by looking at the 
provisions contained in the present two Deeds of Trust, and the work and 
activity undertaken by the petitioner company as a trustee appointed for 
administration of these two trusts. The activity of the petitioner company 
generally and as regards the other trusts is entirely irrelevant for deciding 
the issue raised in the present case. 

In connection with the above finding, it is necessary to notice the contents 
of the Order of Reference- dated November 4, 1967. The first recital in the 
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Order of Reference records the opinion of the State Government that an in- 
dustrial dispute connected with the matters specified in the Schedule append- 
ed to the order existed between the Central Bank Executor and Trustee Com- 
pany Ltd. and the workmen employed under it. This opinion induced the 
Government to make the Order of Reference under subs. (1) of s. 10 of the 
Industrial Disputes Act. The matters of demands mentioned in the Schedule 
relate to the fixation of scales of pay of rent collectors, plumbers, pumpmen, 
malis and sweepers. The other demands relate to dearness allowance, provi- 
dent fund, gratuity, nature of leave, holidays and uniforms to all the cate- 
gories of employees. It requires to be recorded that if the purpose of refer- 
ence to the Tribunal was not merely to adjudicate upon the above demands 
made on behalf of the employees of the present two trusts, my findings could 
have been different. It requires to be recorded that the Charter of Demands 
which led ultimately to the above Order of Reference, was made by respondent 
No. 2 Union on behalf of the employees of the above two trusts only. The 
Order of Reference was made as if there was a Charter of Demands by tho 
workmen of the petitioner company generally working as direct employees of 
the petitioner company in respect of its larger business, because certain ques- 
tions were raised in that connection by the letter of the assistant secretary 
of the petitioner company dated January 18, 1967. Though m that letter it 
was recorded that the employees who had made demands were engaged by the 
petitioner company as trustees appointed under the Indenture of Appoint- 
ment of New Trustees dated March 10, 1958, it was also pointed out ‘‘... there 
is no legal entity as ‘trust’ as it seems to be the case of claimants. We also 
beg to point out that there is no legal entity like ‘Bennett Trust Property’ 
and therefore the question of the claimants being the employees thereof does 
not arise.” There is no dispute that, having regard to the Charter of De- 
mands haying been made only on behalf of the employees of the above two 
trusts, the Conciliation Officer dealt with respondent No. 2 Union on the foot- 
ing that the demands were made only on behalf of these employees. In fact, 
subsequent to the Order of Reference, a Statement of Claim was filed by res- 
pondent No. 2 Union before the Industrial Tribunal. A copy of that State- 
ment of Claim is annexed as Annexture No. 3 to the affidavit of V. H. Joshi 
in reply dated February 19, 1968. In para. 1 of that Statement of Claim 
the general activities of the petitioner company, the large profits that it was 
making and the fact that it was employing about 175 workers were mention- 
ed. The next sentence runs as’ follows: ‘‘The present dispute is confined to 
about twenty workmen who are employed by the Central Bank Executor and 
Trustee Company Limited, Bombay, to look after and manage the properties 
of B. H. Bennett Trust.” The demands made on behalf of these workmen 
are elaborated in the following paragraphs of the Statement of Claim. Hav- 
ing regard to the above position, I have thought it fit to decide the present 
petition on the footing that the Charter of Demands, which was being ad- - 
judicated upon under the above Order of Reference, was made by and for 
and on behalf of the twenty workmen which were employed by the petitioner 
company to look after and manage the properties of these B..H. Bennett Trusts 
(the above two trusts). It is true that the language of the Order of Refer- 
ence does not justify my proceeding in the above matter. Hven so, having 
regard to the above admitted position and the arguments advanced at the 
hearing, I have come to the conclusion that the Order of Reference is meant 
only for referring the demands made by the employees of the above two 
trusts and not for any other general purpose. The Order of Reference has 
no bearing and no relation with any demands that could have been made by 
the general employees of the petitioner company in its large business of © 
acting as professional trustees. : 

Under the circumstances, it is held that the demands made by the workmen 
of the above two trusts were not an ‘industrial dispute’ referable for adjudi- 
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cation to the Industrial Tribunal under cl. (d) of subs. (I) of s. 10 of the 
Industrial Disputes Act. The opinion formed by the State Government in 
that connection was contrary to the provisions of the Act. The Order of Re- 
ference is accordingly ultra vires the powers of the Government. The Order 
of Reference is illegal. The Industrial Tribunal has no jurisdiction to try 
the above demands under the above Order of Reference. 

In the result, the rule is made absolute in terms of prayer (a); as the 
employees concerned are small workmen with amall salaries, there will be no 
order as to costa. 


Rule made absolute. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya. 
KASTURBAI RATANCHAND GANDHI v. S. S. BADOLE.* 


Workmen's Compensation Act (8 of 1923), Sec, 2(1Xn); Schedule II item ()—Whe- 
ther cleaner of motor truck workman under Act. 

The cleaner of a 'motor truck is a workman within the meaning of s. 2(1)(») 
read with Schedule II item (i) of the Workmen’s Compensation- Act, 1828, 

Shanthamallappa v. Chandappa,? Nanda Kumar v. Pramatha Nath? and Polach 
Transport, Ltd. v. Arumuga,? referred to. 

The question as to what compensation is to be given is essentially a question 
arising under lex fori. It is for tbe Court granting compensation to determine as 
to what compensation is to be given. No party can have a vested right when such 
a power is vested in the adjudicating authorities. 


B.G. Bhadekar, for the appellants. 
ER.G. Deo, for the respondent. 


VAIDYA J. The above First Appeal is filed under s. 80 of the Workmen’s 
Compensation Act, 19238. The appellants are the widow and children of one 
Ratanchand Amichand Gandhi, in respect of whose death on April 15, 1962, 
they clarmed compensation. It was alleged by them that Ratanchand was in 
the employment of the respondent. On peel 16, 1962, the respondent, who 
owned Motor Truck No. 1203, was, according to ‘the appellants, driving it with 
goods loaded in it from Osmanabad to Bhir near Alni Naka within the jurisdic- 
tion of the Workman’s Compensation Authority at Osmanabad. The truck 
met with an accident and Ratanchand died instantaneously. The head of 
Ratanchand was cut from his body. Ratanchand was an expert motor mecha- 
nic and was attending the motor truck along with the respondent as a part of 
his duty. It was also claimed by the appellants that the death was caused to 
Ratanchand by the accident arising out of and in the course of his employment 
and hence the respondent was liable to pay the compensation of Rs. 7,000 on 
the basis of the salary of the deceased Ratanchand at Ra. 125 per month. The 
application was made by the appellants to the Court of the Civil Judge, Senior 
Division, Ogmanabad, functioning as the Authority under the Workmen’s Com- 
pensation Act, on March 24, 1964. . 

The application was resisted by the respondent, while admitting that the 
truck belonged to the respondent, he denied that he was driving the truck as 
alleged by the appellants. He contended that he did not know motor driving 
and that the respondent’s brother was driving the truck. It was further al- 
leged that while the truck was going from Osmanabad to Bhir, one motor truck 


* Decided, Noveenber 9, 1972. First Appeal Te No. 3 of 1664. 
No. 266 of 1969, against the decision of US. eo aCe ee. 116, 
Joshi, Civil Senior akon es 1987) 42 C.W 
Osmanabed, m Workmen's 908) Mad. 080. 
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TE to Yermala Dairy was going from Osmanabad, that the deceased 
Ratanchand was sitting on the back side, that he was not doing go in the course 
of his employment but he was going for his private work to Bhir, that he was 
sitting in the truck in violation of the promise given by him to the respondent’s 
brother not to project any part. of his body or lean outside the truck; that the 
deceased Ratanchand put his head outside the truck and the truck belonging to 
Yermala Dairy, which was coming from the opposite direction, dashed against 
his head. It was alleged by the respondent that the death was caused not as a 
result of or in the course of the employment with the respondent. It was also 
contended that the deceased Ratanchand was not a workman or an employee on 
April 15, 1962, as defined in the Workmen’s Compensation Act. It was further 
alleged that the deceased Ratanchand was not drawing a’ salary of Re, 125 per 
month, that before the accident he was casually employed for 18 days from March 
17, 1962 to March 29, 1962 and thereafter he was discharged. The daily wages 
paid were Re. 1 per day till March 29, 1962 and the amount of Ra. 18 was paid 
to him in full discharge of liabilities to him. It was admitted that Ratanchand 
used to serve temporarily on the vehicles of others and was generally accepted 
as a cleaner, but the respondent submitted that the allegation made by the ap- 
pellants that he was an expert motor mechanic was not ‘correct. 


In view of these contentions, the learned Civil Judge, Senior Division, 
framed six issues. He held that he had jurisdiction to try the application, that 
the appellants were the dependants and heirs of the deceased Ratanchand with- 
in the meaning of the Workmen’s Compensation Act, that the deceased was at 
the timé of the accident in the employment of the respondent and he met with 
the accident while working as an employee of the respondent. In spite of these 
findings, however, he dismissed the application on the ground that the decea- 
sed Ratanchand was merely a cleaner and hence he was not a workman, as de- 
fined in s. 2(1)(#) of the Workmen’s Compensation Act, 1928. While doing 
so he recorded a finding that in the event of the appellants succeeding, the com- 
pensation payable to the appellants was Ra. 3,500 on the basis of the salary of 
the deceased at Rs. 105 per month. In para. 8 of the judgment, the learned 
Judge appears to have made a mistake in saying that ‘‘there is no evidence to 
show that the cleaner normally gets Rs. 105 per month.” 

Feeling aggrieved by the said decision rejecting the application, the appel- 
lants have filed the above First Appeal in which Rs. 8,500 is mentioned as the 
value of the claim for advocata’s fees and in ground No. 25 it is mentioned 
- that Rs. 8,500 should have been awarded as compensation. Mr. Bhadekar, 
learned counsel for the appellants, however, has submitted that the figure 
Re. 3,500 was taken by mistake on his part from the judgment of the Orvil 
Judge without verifying from the actual scale prescribed in the statute and in 
the ends of justice the appellants should be allowed to amend the ground by 
substituting Rs. 3,500 by Rs: 7,000 as per Schedule IV substituted by Act 64 of 
1962 with effect from February 1, 1963. 


The amendment is opposed by Mr. Deo, firstly, on the ground that the ap- 
pellants have claimed only Rs. 3,500 and secondly, on the ground that as the 
date of the death was prior to February 1, 1963, when Act 64 of 1962 came into 
force the compensation payable would be under the old Schedule IV and not 
under the Schedule IV’ as substituted by Act 64 of 1962. 


Ag stated above, the application was made on March 24, 1964, after the subs- 
titution of the new schedule. The question as to what compensation should be 
awarded by the Court under s. 4 is regulated by Schedule IV and s. 4 of the 
Workmen’s Compensation Act, 1928. Section 4(7), in so far as it is material, 
lays down: 

“Bubject to the provisions of this Act, the amount of compensation shall be as 
follows, namely: i 


i { 
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(a): Where death results from the injury and the ‘deceased workman “hag been in 
receipt of monthly wages falling within limits shown in the first column af Schedule 
Ty—-the: amounts shown agaihst euch limits in the second cojumn thereof,” 


Sèction. 3 (1) -lays down ‘that: 


ok pil: ate fc ena i: eh. nadlladh ihe i ik ati a in 
ee ee ee ee ee Serer a ee 
ance with. the provisions-of this ‘Chapter:” 


_ The respondent had no yested right in paying the lesser compengation under . 
s. 3 or under g. 4 under the old Schedule. The question as to what compen- 
sation is to be given is essentially a question arising. under lex fori. ` It is for 
the Court granting compensation to determine as to what compensation is to be 
given. No party can, have a vested right when such a PONE ig vested in the 
adjudicating authorities: - > 

' On the date when, the application was made by the ropellants the Court 
had power to grant compensation under the amended Schedule IV, which pres- 
eribed that in the event of death where the workman’s salary was more than 
Rs. 100 and less than Rs. 200 per month, Rs. 7,000 by way of compensation shall 
be paid to his dependants. It is clear that Mr. Bhadekar, when filing the above 
appeal made a mistake in the present case as frankly and fairly admitted by 
him. The original application mentioned Rs. 7,000 as the compensation. 
, Mr. Bhadekar had no authority to reduce the compensation which was award- 
ed by the Act. The-fact that under the memo of appeal Rs. 3,500 was men- 
tioned as value for advocate’s fees, was not enough to disentitle the appellants’ 
claim to recover Ra, 7,000, which was awarded by the statute as compensation 
for death. Mr. Bhadekar is, therefore, permitted to amend in the course of the 
day, the memo of appeal by substituting Rs. 7,000 wherever Ra. 3,500 is 
wrongly mentioned by him. 


The grievance of Mr. Deo that he had no opportunity to meet a claim of 
Rs. 7,000 is a grievance for which there is no justification, as Schedule IV' of 
the Act élearly lays down under the new table the amount of compensation in 
respect of the death of a workman with salary of Rs. 105 as Re. 7,000. This 
Court ig-bouind to enforce the Schedule which lays down the basis of the com- 
pensation that must be awarded under the Workmen’s Compensation Act. 

It was next argued by Mr. Deo that the learned Civil Judge was right in | 
holding that the deceased Ratanchand was not a workman within the mean- 
ing of 8. on) cL (n) of the Workmen’s Compensation Act, Which runs as 
follows : 


EE means any person (other than a person whose employment is of a 
casual nature and who is employed otherwise than for the purposes of the employers 
trade or business) who is— 

(i) a railway servant as defined. in section 3 of the. Indian Railways Act, 1890, 
-net permanently’ employed in any administrative. district or sub-divisional office of-a ` 
railway’ and nót employed in any such capacity as is specified in Schedule II, or 

(4) employed on monthly wages not exceeding five hundred rupees, in any. such 
capacity as is specified in Schedule II, ; 
whether the contract.of employment was made before or after the passing of this Act 
and whether such contract is expressed or implied, oral or. in writing; but does not 
include any person working in the capacity of a member of the Armed Forces of the 
Union; Se ee 
man is dead, include a reference to his dependants or any of them.” 


The learned Judge has found as a fact that the deceased Ratanchand was a 

cleaner. of the truck. He relied on-(1) the evidence of the widow of the de- 

ceased Ratanchand, Kasturbai, appellaht No. 1; (2) exh. 45, the statement of 

the respondent himself recorded by P.S.I. Narayan Krishnarao Juathkar, the 

appellants’ witness No. 5 at exh. 44, in the course of which fhe respondent 
BLR—. 
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himself had clearly admitted that the deceased Ratanchand was a cleaner; 
and (8) exh. 46 the statement of deceased driver Sharnappa, who also admit- 
ted that the deceased Ratanchand was a cleaner of the truck. 

I do not find any justification whatsoever to discard the said evidence. It is 
proved Beyond a shadow of doubt that the respondent himself and his brother, 
who, was according to the respondent driving the truck, admitted before -the 
Police Sub-Inspector that the deceased Ratanchand was a-cleaner of the truck. 
The only reason given by the learned Civil Judge for holding that the deceased 
was not a workman was that in Schedule IJ item (zzv) only a driver of the 
vehicle is, mentioned and not the cleaner. This reason ignores Schedule I 
item (į), which included im the definition of the workman, 

“person employed, otherwise than in a clerical capacity or on a railway, in con- 
nection with the operation or maintenance of a lift.or a vehicle propelled by steam 
or other mechanical power or by electricity or in connection with the loading or un- 
loading, of any such vehicle.” 


There can be no doubt whatsoever that the cleaner of the truck as such is 
a person employed, otherwise than in a clerical capacity in connection with 
the operation or maintenance of the truck, which is a vehicle propelled by 
mechanical power. 

The learned Civil Judge, therefore, erred in law in holding that the cleaner 
of the truck was not a workman within the meaning of the definition of 
‘workman’ contained in B. 2(1) (n) of the Workmen’s Compensation Act. If 
any authorities were necessary for supporting this view of the matter, see 
Shanthomallappa v. Ohandappa,! where a cleaner of a lorry was regarded as 
a workman; Nanda Kumar v. Pramatha Nath*, where a conductor of an omni- 
bus was regarded as a person employed in connection with the operation or 
maintenance of a mechanically propelled vehicle and was, therefore, held to 
be a workman within the meaning of s. 2(1) (n) read with Schedule IT item (+) 
of the Act; and Pollachi Transport, Lid. v. Arwmuga?, where the conductor - 
of motor bus was held to be a workman. ‘ae 

It was next argued by Mr. Deo that there was no evidence to show that the 
salary of the deceased Ratanchand was Ra. 105 or between Rs. 100 and 200 
per month. This argument ignores the evidence of Kasturbai. According to 
her, her husband was getting Rs. 125 per month as a cleaner. The evidence 
of Khandappa Parit, the appellants’ witness No. 4, who was a cleaner of one 
Sidramappa was that he, was getting Rs. 105 per month. Although, the learn- 
ed Civil Judge was wrong in referring to the evidence in para. 8 as ‘‘there is 
no evidence,’’ what he appears to have meant was that ‘‘there is evidence’’ to 
show that normally the salary of a cleaner was Ra, 105 per month. 

Next, it was contended by Mr. Deo that it cannot be said that the accident 
arose out of and in the course of the employment of the deceased Ratanchand. 
The learned Civil Judge has found as a fact that the evidence led by the ap- 
pellants clearly establishes that the deceased Ratanchand was in the employ- 
ment of the respondent. The contentions of the respondent that the deceased 
was going for his private work and he used to be employed by way of a casual 
employment have not been accepted by the learned Civil Judge. There is no 
reason to disbelieve the evidence of Kasturbai in this behalf, which was accep- 
ted by the learned Civil Judge. It must, therefore, be held that the deceased 
Ratanchand had .died as a result of the accident arising out of and in the 
course of the employment with the respondent. In view of this conclusion, it 
must be held that under Schedule IV substituted by Act 64 of 1962, the ap- 
pellants were entitled. to Rs. 7,000 as compensation for the death of the de- 
ceased Ratanchand, as claimed by them in their application and as claimed 
by Kasturbai in the course of her evidence. i 
; ALR- Mys. 116, 8 938] Mad. 688. 

e oor aa CWN 183, one 
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The First Appeal is, therefore, allowed. The order of the learned Civil 
Judge dated November 80, 1967, dismissing the petition made by the appel- 
lants is set aside. It is ordered that the respondent shall pay Ras. 7,000 as 
compensation to the appellants under s. 4(1)(a) read with Schedule IV of 
the Workmen’s Compensation Act, 1923. The appellants to recover the costs 
of this appeal and before the lower Court from the respondent. The appeal 


allowed with costs. Appeal allowed. 


[NAGPUR BENCH) 


Before Mr. Justice Chandurkar and Mr. Justice Dhdrmadhikeri. 


LAXMINARAYAN DEEPCHAND MAHESHWARI v. BHIKU PUNJAJI 
LHWA.* 

Civil Procedure Code (Act V of 1908), O. XLI r. 27, O. XLII; Secs. 103, 100, 101— 

Civil Procedure Code (XIV of 1882), Secs. 584-587—-Whether High Court tn second 


appeal can admit additional evidence under O. XLI, r. 27—Sufficlency of evidence 
under s. 103, what is. 


It is open to the High Court in second appeal to admit additional evidence under 
O. XLI, r. Z7 of the Civil Procedure Code, 1908, if the conditions laid down in that 
rule are satisfied. 

The sufficiency of evidence contemplated by s. 108 of the Civil Procedure Code is 
sufficiency for the purpose of pessing or pronouncing a proper judgment. There- 
fore, where the High Court comes to the conclusion that a finding of fact is vitiated 
and that for the purpose of pronouncing a proper judgment the evidence on record 
is not enough and the evidence sought to be made available by a party under 
O. XLI, r. 27 of the Code fills up that lacuna so that if that is taken into con- 
sideration a proper judgment can be pronounced, the High Court in such a case 
has powers to admit such additional evidence, 

Baleant Yadneshwar v. Srinivas Appa}il and Subba Raja v. Narayana Raja,2 
dissented from. 

Paramasivudu v. Subbanna, Venku Reddi v. Pichi Reddi,4 Braja Behari v. Chitta 
Ranjan and S. B. Kapadia v. N. B. Kapadia,$ agreed with. 

K. Venkataramiah v. Seetharama Reddy, The Secretary of State for India v. 
Manjeshwar Krishnaya,s Ramchandra v. Krishna? Raru Kutti v. Mamad,0 Wali 
Muhammad v. Md, Bakhsh, Shamsuddin v. Molannessa Bibil? and Rang Lal v. 
Lilmoati, 13 referred to. 


Ten plaintiffs filed a suit against defendants Nos. 1 to 3 for possession of 
certain lands claiming that they were the owners of these lands which were 
purchased by their father from one Mango. They alleged that the defendants 
had encroached on some part of the lands. The defendants contended that 
they were in possession of the suit lands for a period exceeding 12 years before 
the dateʻof the suit and the plaintiffs’ suit was, therefore, barred by limitation. 

-The trial Court dismissed the suit on, the ground that the plaintiffs had 
failed to establish that the lands in respect of which encroachment was alleged 


* Decided, August 1, 1972. Letters Patent 4 [1956] A.LR. Andhra 250. 
cee A 1 of 1969, against the decision 5 
ye J., in Second Appeal No. 538 of 6 

1960, setting aside the decree passed by 7 968 
. R. Talshikar 8 





ALR. S.C. 1526 
V. R. t Judge at Khara- ae L.L.R. 31 Mad, 415. 
ppeal No. 128 of 1960, 9 {i LL.R. 28 Bom. 4, a.c. 5 Bom. 

aside the decree by T. 8. Bhole, Civil I. R. 615.. 
Judge, Junior at Malkapur, in Civil 10 (1895) L L. R. 18 Mad. 480 
Suit No. 90-A of 1958. 11 924] A. L R. Lah, 446. 

1 [1959] AI.R. Myr. 244. l 12 mo] A. I. B- Gal. 9. 

2 O54 ALR. Mad. 1076. 18 |1929] A. L R. AU. 875. 

& {1919| ALR, Mad. 17. 
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were in possession of the defendants within 12 years next before the filing of 
the.suit. On appeal, the Assistant Judge decreed the plaintiffs’ suit. 
Defendants No. 1 and 2 filed a second appeal in the High Court. At the 
hearing of the appeal the defendants sought to introduce additional evidence, 
inter alia a certified copy of a judgment in a suit filed by Mango, the prede- 
cessor-in-title of the plaintiffs, against defendant No. 3 which showed that 
Mango had made an attempt to oust defendant No. 3 from possession. Desh- 
mukh J. who heard the appeal on February 24, 1967, allowed the defendants 
to produce all the documents which were sought to be produced by them and 
directed the trial Court to record a finding as to whether the documents were 
properly proved so as to be exhibited in the case. After the finding reached 
the High Court, Padhye J., who heard the appeal on merits, considered the 
additional evidence which was brought on record and dismissed the plaintiffs’ 
suit, 
The 
B. R. Mandlekar, for the appellants. 
__P. P. Deo and C. P. Kalele, for respondents Nos. 1 and 2. 


plaintiffs appeal under the Letters Patent. 


CHANDURKAR J. [His Lordship after setting out the facta of the case, pro- 
ceeded.] Two questions are raised by Shri Mandlekar appearing on behalf of the 
appellants in this appeal. The first question is that exh. D-29 should not have 
been permitted to be brought on record and the second question, which is the 
only substantial question, which has been argued, is that additional evidence’ 
could not be admitted in a second appeal since, according to the learned coun- 
gel, the provisions of O. XLI, r. 27, Code of Civil Procedure, are not applicable 
to second appeals. P 

. So far as the first contention is concerned, we have already pointed out that 
exh. D-29 which was the original Gat-book was sent for in order to prove one 
of the documents which was allowed to be produced by Deshmukh J. as addi- 
tional evidence. This was the right hand page of the Gat-book of which only 
the left hand page was filed on record. This document which was produced 
with the application as additional evidence was held to be proved, but by agree- 
ment of parties the original Gat-book exh. D-29 was permitted to remain on 
record. It would not, therefore, be correct to say that any document in addi- 
tion to those which were permitted by Deshmukh J. to be produced, have now 
been allowed to be filed by the defendants. It was at the request of the parties 
that exh. D-29 was allowed to be kept on record for the purpose of verifying 
the correctnees of the record made in the right hand page of exh. D-29 which 
was filed as additional evidence. The certified copy of exh. D-29 is already 
accepted as exh. 28 and when exhs. 24 and 28 have to be considered together 
both of them could be looked at the same time from the book exh. 29 of which 
both these. documents are copies. The first contention must, therefore, be re- 
jected. i 

In support of the argument that there is no jurisdiction in a second appeal 
Court to admit additional evidence, the learned counsel for the appellants have 
-relied on two decisions, (1) Balvan Yadneshwar v. Srinivas Appaj! and (2) 
Subba Raja v. Narayana Raja In the Mysore case a learned Single 
Judge of that Court has held that provisions of O. XLI, r. 27, Code of Civil 
Procedure, do not apply to second appeals and that no, document canbe allow- 
ed to be produced in a second appeal. The léarned Judge has based this view 
on a construction of s. 108 of the Code of Civil Procedure and for that con- 
struction has relied on certain authorities cited by him. After referring to 


1 [1980] A. L R. Mys. 244. @ [1054] AIR. Mad. 1074, 
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a aa which we shall discuss later, the learned Judge has held 
p. 246): 

..As above mentioned, the only occasion when in a second appeal the High Court 
can go into a question of fact is circumscribed by the provisions of s. 103, Civil P.C. 
One of the conditions for such going into the questions of fact under that section is 
when the evidence on record is sufficient to determine any issue of fact necessary for 
the disposal of the appeal. 
' ‘This necessarily implies that even if the evidence on record is insufficient, the High 
Court cannot allow the evidence to be supplemented for the purpose of going into a 
question of fact. If so, it follows that the provisions of R. 27 of Order XLI, Civil 
P.C. cannot apply to second appeals. To allow fresh evidence in second appeals would 
amount to going into a question of fact even where the evidence on record is in- 
sufficient. This would be contrary to the provisions of s. 108, Civil P.C.” 


Having gone through the several decisions cited by the learned Judge in sup- 
port of his proposition and having considered at some length the several provi- 
sions of the Code of Civil Procedure, we are inclined to take the view that the 
proposition that under no circumstances additional evidence can be admitted 
in a second appeal is rather broadly stated by the learned Judge. The Madras 
decision is also based on the authorities relied upon by the Mysore High Court. 

Section 100 of the Civil Procedure Code deals with the jurisdiction of the 
High Court in a second appeal and it is. worded as follows: 

“100. (1) Save where otherwise expressly provided in the body of this Code or 
by any other law for the time being in force, an appeal shall lie to the High Court 
from every decree passed in appeal by any Court subordinate to a High Court, on any 
of the following grounds, namely:— 

(a) the decision being contrary to law or to same usage having the force af law; 

(b) the decision having fafled to determine same material issue of law or usage 
having the force of law; 

(c) a substantial error or defect in the procedure provided by this Code or by 
any other law for the time being in force, which may possibly have oe ere 
defect in the decision of the case upon the merits.” . 

Subsection (2) is not material. Section 101 provides that no second T 
ghall lie except on the grounds mentioned in s. 100. Now, s. 103 is as follows: 


“103. In any second appeal, the High Court may, if the evidence on the record 
is sufficient, determine any issue of fact necessary for the disposal of the appeal’ which 
has not been determined by the lower Appellate Court or which has been wrongly de~ 
termined by such Court by reason of any illegality, omission, error or defect such as 
is referred to in sub-section (1) of section 100.” 


The several rules in O. XLI of the Code of Civil Procedure deal with appeals 
from original decrees. Rule 27 of O. XLI, as framed by this Court and which 
was in force when Deshmukh J. passed his order allowing production of addi- 
tional evidence, is as follows: 

“27. (1) The parties to an appeal shall not be entitled to produce additional 
evidence whether oral or documentary, in the Appellate Court. But if— 

(a) the Court from whore decree the appeal is preferred has refused to admtt 
evidence which ought to have been admitted, or 

(b) the party seeking to adduce additional evidence satisfles the Appellate Court 
that such evidence, notwithstanding the exercise of due diligence, was not within his 
knowledge or could not be produced by him at the time when the decree or order under 
appeal was passed or made, or 

(c) the -Appellate Court requires any document to be produced or any witness to 
be ‘examined to enable tt to pronounce judgment, or for any other substantial cause, 
the Appellate’ Court may allow such evidence or document to be produced or wit- 
næs to be examined. 

(2) Wherever additional evidence is amd 4p be produced by an Appellate 
Court, the Court shall record the reason for its admission.” 
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Order XLII of the Code of Civil Procedure, which deals with appeals from ap- 
pellate decrees, has only one rule and that rule provides that the rules of XLI 
shall apply, as far as may be, to appeals from appellate decrees. Now, r. 1 of 
O. XLII, thus makes applicable such provisions of O. XLI as are possible to be 
applied in the case of appeals from the appellate decrees. The view which 
seems to have been taken by the Mysore High Court appears to be that the ap- 
plicability of the provisions of O. XLI, r. 27, of the Code of Oivil Procedure in 
a second appeal is ruled out because of the fact that the power of the High Court 
to decide a question of fact is circumscribed by s. 103. It has, therefore, to be 
found out whether on a proper construction of provisions of s. 103 of the Code 
of .Civil Procedure it can be said that that provision in any way disables ‘the 
High Court to decide a question of fact in a second appeal. Section 103 has to 
be read with s. 100 of the Code of Civil Procedure. Section 100 provides that 
a second appeal shall lie to the High Court on any of the grounds specified in 
cls. (a) to (co) of that section. It is well established that a finding of fact 
given by the first appellate Court will, in a case where any of the cls. (a), (b) 
and (c) is attracted, be vitiated and is liable to be set aside. It is not the law 
that under no circumstances the High Court sitting in second appeal can inter- 
fere with a finding of fact. If the finding of fact is vitiated by an error of law, 
' then that finding will not be’binding in second appeal. The grounds on which 
a finding of fact may be vitiated are limited, no doubt, by the provisions of s: 100. 
of the Code of Civil Procedure. Now, if a finding of fact is vitiated on a ground 
which is covered by s. 100 of the Code, the question is‘ what further course the 
High Court is to follow in a second appeal. Does it have jurisdiction to give 
a fresh finding in place of a finding which has been vitiated or has it the only 
alternative to remand the appeal back to the first appellate Court, or in & given 
case, to the trial Court to give a finding of fact afresh becdse the finding of 
fact, given by the lower appellate Court or given by the trial Court and con- 
firmed by the lower appellate Court has been set aside. Now, the provision 
analogous to s. 108 was not to'be found in the Code of Civil Procedure, 1882. 
Section 584 of that Code was in the same terms as s. 100 and s. 585 was in 
the same terms ag s. 101 of the Code of Civil Procedure, 1908. Section 586 
was in the same terms as s. 102 of the 1908 Code except that the amount of the 
value the subject of the matter was Rs. 500 which was also the figure before s. 102 
was amended by Act 66 of 1956. Then the last provision in Chapter 42 of the 
Code of Civil Procedure, 1882, dealing with appeals from appellate decrees 
was 8. 587 which provided that the provisions contained in Chapter 41 shall 
apply, as far as may be, to appeals under this Chapter and to execution of de- 
crees passed in such appeals. Under the old Code of 1882 since there was 
no provision analogous to s. 108 of the Code of Civil Procedure, 1908, a view 
was taken by several High Courts that though the lower appellate Court had 
not determined an issue of fact and though there was sufficient evidence on 
record, the High Court could not itself determine it but could only rémand ‘the 
case for such determination. It was this disability in the High Court to de- 
termine an issue of fact which the lower appellate Court had not determined 
though there was evidence, that had to be got over and s 108 which was then 
introduced in the 1908 Act enabled the High Court to determine an issue 
of “fact itself though that issue was not determined by the lower appellate 
Court. Then came the amendment of 1926 by which im place of ‘“‘but.not 
determined by the lower appellate Court’’ after the words “disposal of the 
appeal’’ the words added were ‘‘which has not bean determined by the lower 
Appellate Court or which has been wrongly determined by such Court by 
reasoh of any illegality, omission, error or defect such as is referred to in 
sub-section (/) of section 100.’’ The obvious purpose of making this amend- 
ment in s. 108 was to give jurisdiction to the High Court to decide a 
question of fact not only in a case where an issue of fact was not determined 
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by the lower appellate Court, but also in those cases where a decision on an 
issue of fact has gone wrong or was vitiated because of any illegality, omission, 
error or defect as contemplated by the provisions of sub-s. (1) of s. 100 of 
the Code of Civil Procedure. Such a jurisdiction was obviously necessary m 
order to avoid unnecessary litigation because if the High Court did not have 
jurisdiction to decide a question of fact if the original decision was vitiated by 
the errors of kind enumerated in s. 100(/), the matter was required to be 
remanded’ back to the first appellate Court. This jurisdiction to decide a 
question of fact in the circumstances referred to in s. 108 can be exercised by 
the High Court if according to the High Court evidence on record was sufi- 
cient. As we read s. 103 we find that it is merely an enabling provision which 
enables the High in a gtven case if the evidence on record is sufficient m its 
view to give a finding on an issue of fact where either that issue has not been 
determined by the first appellate Court or that has been wrongly decided hav- 
ing regard to the provisions of.s. 100(/) of the Code of Civil Procedure. It 
is difficult to read the provision in s. 102 as placing any restriction on the 
power of the High Court in the matter of determination of an issue of fact. 
Section 108 does not lay down by itself as to what the High Court is to do 
if according to it the evidence on record is not sufficient so as to enable it 
to decide an issue of fact. Section 103 does not purport to cover that field 
at all and if in a given case the High Court finds that the evidence on record 
is not sufficient, then it is open to it to make such orders as may be permissible 
under other provisions of that Code. No doubt, setting aside a finding of fact 
and sending the matter back to the first appellate Court is one such alternative, 
but we fail to see why it must be said to be the only alternative. In a given 
case, where it is found by the High Court that the evidence on record is not 
sufficient before if to arrive at a finding of fact properly and a party pro- 
duced additional evidence in the second appellate Court which enables the 
Court to clinch the matter at issue or enables it to pronounce a proper Judg- 
ment, there is nothing in s. 108 which would prevent the High Court from 
taking on record such evidence. Construing the provisions of O. XLA, r. 27, 
it has been held by the Supreme Court in K. Venkataramich v. Secstharama 
Reddy? thet under r. 27 (J) of O. XLI the appellate Court has the power to 
allow additional evidence not only if it requires such evidence ‘‘to enable it to 
pronounce judgment’’, but also for ‘‘any other substantial cause,’’ and there 
may well be cases where even though the Court finds that it is able to pro- 
nounce judgment on the state of record as it is and so it cannot strictly say 
that it requires additional evidence to enable it to pronounce Judgment, it 
still considers that in the interest of justice something which remains obscure 
should be filled up so that it can pronounce ita judgment in a more satisfactory 
manner, such a case will be one for allowing additional evidence for any other 
substantial cause under r. 27(J)(b) of the Code. The sufficiency of evidence 
contemplated by 8. 103 of the Code is sufficiency for the purpose of passing 
or pronouncing a proper judgment. If in a given case the High Court comes 
to the conclusion that a finding of fact is vitiated and that for the purpose 
of pronouncing a proper Judgment the evidence on record is not sufficient and 
the evidence sought to be made available by a party under O. XLI, r. 27, 
of the Code of Civil Procedure, fills up that lacuna so that if that is taken 
into consideration a proper judgment can be pronounced, we fail to see any- 
thing in the provisions of s. 103 which would restrict the powers of the High 
Court to admit such additional evidence. 

The construction which is placed on s. 108 by the Mysore High Court is 
bound, in certain circumstances, to result in manifest injustice and prolonging 
of litigation. Under el. (a) of r. 27(7) of O. XLI an Appellate Court has 
jurisdiction to allow evidence which a Court from whose decree the appeal is 


3 [1968] A. L R. 8.C. 1520. 
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preferred has refused to admit it’ though the evidence ought: to have been 
admitted. To take an illustration’ supposing certain documenta which are 
under law admissible as evidence have been rejected both by the trial Court 
and the first appellate Court and the High Court is satisfied that the evidence 
has been wrongly rejected, is the High Court left only with the option of 
sending ‘the matter back for the limited purpose of admitting those documents 
and to deny itself the jurisdiction to give a fresh finding after consideration 
of such evidence which ought to have been rightly admitted? To hold so would 
obviously be unjust. If the documents were entitled to be admitted there: is 
clear jurisdiction in the High Court under r. 28 ‘of XLI to take such evidence 
itself and there is nothing in s. 108 of the Code of Civil Procedure which 
can be read as depriving the High Court of its jurisdiction to give a finding of 
fact after considering such evidence which was wrongly left out of -conside- 
ration. ' : 
~ The learned Judge who ‘decided the Mysore case’ has referred to several 
decisions. We have carefully gone through thote decisions and we find‘ that 
those decisions do not support the proposition laid down by the learned Judge. 
The first decision relied upon by the learned Judge is Fhe Secretary of State 
for India v. Manjeshwar Krishnayo.4 With respect to the learned Judges, the 
decision, though it is given by a Full Bench, does not give any reasons and in a 
four-lmed judgment it: merely refers to two decisions, one of the Bombay High 
Court. and the other of the Madras’ High Court to whith we shall also refer. 
The order: in’ the Full Bench case is extremely brief and it is worded as 
follows (p. 416): i 
“Objection has been taken to the admissibility of fresh evidence in second appeal, 
and we have been referred to Ramchandra v. KrishnaHS and Raru Ketti v, Mamad.6 
We nust uphold the objection and dismiss the petition.” | o a 


The report does not give any facts nor does it show how the matter arosa before 
the Full Bench. If reference is made to the two decisions relied upon by 
the Full Bench, we find. that those were not cases where the question whether 
additional evidence could be tendered in second appeal was in fact desided 
and the Bombay decision turned on the practice then prevailing in the Bombay 
High Court. In Ramchandra v. Krishnay a Division Bench of the High Court 
held that when on coming to the High Court under second appeal it is dis- 
covered that there is evidence which ought to have been placed before the 
lower Courts, the proper practice to pursue is to allow the second appeal to 
be withdrawn in order that a review petition may be presented to the lower 
Appellate Court, but in that particular case it was found that this course 
could not be pursued when the review petition had been already presented 
to and rejected by the lower. Court. The Division Bench really did mot go into 
the question whether cl. (5) of s. 568 of 1882 Code which is identical to cl. (c) 
of O. XLI, r. 27, of 1908 Code, as framed by this Court, applied to a second 
appeal and the paragraph which we quote below from that judgment shows 
that a decision of the Bombay High Court in which evidence was in fact 
admitted in second appeal was cited before the Division Bench. In the second 
paragraph of. the judgment Jenkins. C.J. observed (p. 7): 

- “Now I am clear that the case does not fall within section 568, Civil Procedure 
Code, even if it can be contended that clause (b) of that sectlon could apply in second 
appeal. So we have to see whether there is anything else. that we can do. We have 
been referred to a decision of an Appellate Bench of this Court in which evidence no 
doubt was admitted in second appeal. But the. ground on which that course was taken 
is not sufficiently apparent to allow us to accept that case as a guide to us in this 
appeal. We think there can be no doubt as to the proper practice to pursue when on 
coming to this"Court on second appeal it is discovered that there is evidence which 
` # (1004) L L. R. 81 Mad. 418, F.B. L.R. 618. 

5 {905} I, L. R. 88 Bom. 4, 8.0. 5 Bom.. .. 6 (1895) L L. R. 18 Mad, 480. 
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ought to have been placed before the lower Courts. It is indicated as far back as 
1872 'tn the case of Nanabhat Vallabhdas v. Nathabhai Haribhai? where Sir Michael 
Wegtrop points out that the practice is to allow the second appeal to be withdrawn in 
order that a review petition: may be presented to the lower Appellate Court. I think it 
has always been recognized that in that practice the Court has strained its powers to 
its utmost limits, and I db not think that we would be justifled in going beyond that.” 


It is difficult to treat this decision as an authority for the proposition that 
under no circumstances ‘the High Court in second appeal can admit addi- 
tional evidence. It must also be noticed that the Code which was in force 
when this decision was given by the Division Bench in 1903 was the 1882 
Code in which there was no provision which enabled the High Court to decide 
a question of fact for the first time or to give a fresh finding on a question 
of fact when that finding was vitiated by an error which could be pointed 
out within the limited scope of a second appeal. This fact does not seem to 
have been brought to the notice of the learned Judge of the Mysore High Court. 
- In Rar Kutti v. Mamad, which is the other case relied upon in Monjeshwar’s 
case, there was no question of adducing additional evidence in a second appeal. 
The second appeal had already been decided and a review of the judgment 
in second appeal was sought on the ground of discovery of new and important 
evidence and the Division Bench held, referring to the practice of allowing 
a second appeal: to be withdrawn and a review application to be presented 
before the first Appellate Court, as follows (p. 481): 

c “But in this case the second appeal has been heard and decided, and we can no 
longer permit the appeal to be withdrawn. Nor could we in second appeal admit evid- 
ence of fact which was not before the Lower Appellate Court, whether would be 
«till open to the petitioner now to move the Lower Appellate Court to admit the new 
evidence is not a point which it is necessary for us here to decide.” 


This decision again was under the Code of 1882 and, like the decision of the 
Bombay High Court in Ramchandra’s case, it cannot be taken as a guide for 
construing the provisions of s. 103 of the Code of Civil Procedure, 1908. 

The Mysore High Court then referred to a decision of the Lahore High 
Court in Walt Muhammad v. Md. Bakhsh’. A bare reading of the judgment 
will show that the question whether O. XLI, r. 27, Code of Civil Procedure, 
authorises the appellate Court to allow production of additional evidence in 
second appeal was not at all decided by the Lahore High Court. "When this 
contention was raised by Mr’ Tek Chand before the Division Bench of the 
Lahore High Court and the counsel for the appellants pointed out to a decision 
òf the Privy Council in Indrajit v. Omar Singh? the Division Bench held that 
the High Court of Patna, against whose decision the appeal had gone to the 
Privy Council, was sitting as a Court of Firat Appeal and the authority was 
not in point. The question which was posed by the counsel for the respond- 
ents in that case regarding construction of O. XLI, r. 27, was, therefore, not 
at all decided. In the Calcutta case in Shamsuddin v. Alolannessa Bibs 
also it is not possible to find a proposition of law being laid down that a High 
Court sitting in second appeal has no jurisdiction to admit additional evidence. 
The Division Bench seems to have decided on facts in that case that they 
did not require any documents to be produced for enabling them to pronounce 
a judgment of a question of fact. Ghose J. in his judgment, with which 
Cuming J. agreed, observed (p. 943): 

“...I¢ seems to me very difficult to bring this application within the provision of 
R. 27, O. 41, Civil P.C., because in the first instance it does not come within Cl, (a) 
of sub-r. 1, nor does it come within the Cl. (b). As we altting here cannot be sald to 
require any document to be produced or any witness to be examined to enable us to 

T (1872) 9 B. H.C. R. 89. [1928] A.LR. P.C. 128. 
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pronounce judgment on a question af fact or for any other substantial cause to en- 
able us to pronounce fudgment on a question of fact, if we are to accept this docu- 
ment we should have to reverse the finding of fact arrived at by the Court of appeal 
below and to send.beck the case for re-trial after taking into consideration the avid- 
ence which we allow to be produced in this Court. But we oan set aside a judgmani 
in second appeal only on the ground set forth in s, 100 of the Civil P.C. The find- 
ings of fact which had been arrived at by the lower appellate Court are not tainted 
by any of the defects mentioned in. s. 100 in which case only we can interfere in 
second appeal. It seems to me that we are, therefore, not in a position to accept fresh 
evidence in second appeal with regard to a question of fact under the circwmstances 
mentioned by the appellant.” (Italics are ours) 


These are the only relevant observations and it is difficult to read these obser- 
vations as construing s. 108 as laying down any limitation on the power of 
the High Court in second appeal to admit additional evidence or ruling out 
the applicability of O. XLI, r. 27, Civil Procedure Code to a second appeal. 
Another decision which was relied upon by the learned Judge is of the 
Allahabad High Court in Rang Lal v. Islewatt!. On reading this judgment 
it appears to us that it has been misread by the learned Judge when the learned 
Judge relied on this decision for the proposition that O. XLI, r. 27, dos. not 
apply to second appeals. The pbservations made in the second paragraph of 
the judgment show that the view taken by the learned Judge was to the 
contrary. Referring to O. XLII, the learned Judge has observed (p. 875): 
“But O. 42 declares that the rules of O. 4 shell apply so far as may be to 
sata appeal. There is, therefore, in my opinion, no reason for holding dhat the addi- 
tional evidence could not be accepted by this Court.” 


~ observations clearly “indicate that the learned Judge has positively 
rested an opinion that by virtue of O. XLII the rules of O. XLI of the 
Code of Civil Procedure apply to second appeals and additional evidence 
could be accepted by the High Court in second appeal. This judgment, there- 
fore, does not support the view of the learned Judge of the Mysore High Court. 
_ It will thus appear that the several decisions on which reliance was placed 
by the learned Judge of the Mysore High Court do not support the view 
taken by him in Balwant’s case. 

The other decision on which reliance is placed on behalf of the appellants 
is the decision of the Madras High Court in Subba Raja v. Narayana Raja. 
In.that decision the learned Judge has no doubt held that additional evidence 
in second appeal to ascertain a question of fact cannot be admitted, It may, 
however, be pointed out that the view taken by the learned Single Judge 
in that case is patently contrary to an earlier Division Bench decision of the 
same Court in Paramasivudw v. Subbanna.2 In ‘this ease the Division Bench 
held as follows (p. 18): 

“ .We see no objection, on grounds of principle or convenience, to the admis- 
sion in second appeal of a document such as this Courts judgment which could not 
have been produced earlier because it was not in existence, and which requires no 
further evidence to explain tt. ...The conclusion must be that no general rule as to 
the party’s right to have newly discovered evidence taken in second appeal can be laid 
down, but that each claim must be dealt with on its merits with reference to the exis- 
tence of the sufficient cause referred to in O. 41, R. 27, and that such cause has been 
shown in the present case.” 


This Division Bench decision is direct authority on the pomt that under 
O, XLL r. 27 of the Code of Civil Procedure additional evidence can be accept- 
ed by the High Court in second appeal. This decision has not been even 
referred to by the learned Single Judge who decided Subba Baja’s case. The 
decision in Subba Raja’s case is also based on the same authorities which are 


11 [1929] ALR. All. 875. 12 [1910] AIR. Mad 17. 
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relied upon by the Mysore High Court, that is to say, The Secretary of State 
for Indis v. Manjeshwar Krishnaya, Ramchandra v. Krishnayi, Raru Kuitti 
v. Mamad, Shamsuddin v. Molannessa Bibi, Rang Lal v. Lilawatt and Wali 
Muhammad v. Md. Bakhsh. We have already pointed out while discussing the 
Mysore case how these authorities do not support the proposition that under no 
circumstances additional evidence can be permitted to be tendered in a second 
appeal. We are, therefore, not inclined to follow the view taken by the Mysore 
High Court in Balvanit Yadneshwar v, Srinivas Appajs and by the Madras 
High Court in Subba Raja v. Narayana Raja. 

The view which we have taken that it is open to the High Court in second 
appeal to admit additional evidence under O. XLI, r. 27, Code of Civil Proce- 
dure, if the conditions laid down im that rule are satisfied is supported by the 
decisions of the High Courts of Andhra Pradesh, Assam, Gujarat and the 
Madras decision to which we have already made a reference. In Venku Reddi 
v. Pichi Redds,5 the Andhra Pradesh High Court has held that there is nothing 
either in s. 108 or in O. XLI, r. 27, Civil Procedure Code, which excludes the 
applicability of the latter provision to second appeals and that the terms of r. 27 
are general in’ application and in an appropriate case it is open to the High 
Court in second appeal to admit additional evidence. The learned Judge, who 
decided that case, dissented from the decision in Subba Raja v. Narayana 
Raja. In Braja Behari v. Chitta Ranjan" a Division Bench of that Court, 
after referring to the decision of the Supreme Court m K. Venkataramiak v. 
Sestharama Reddy, held that the High Court would be justified in allowing addi- 
tional evidence to be adduced in second appeal before it and accordingly accepted 
certain documents filed before it as additional evidence. In S. B. Kapadia v. 
N. B. Kapadia,” it was held that while it was true that the High Court was not 
expected to go into pure questions of fact, unless they fall under s. 100 of the 
Code of Civil Procedure, additional evidence can be admitted either for en- 
ablmg the Court to pronounce judgment or for any other substantial cause, 
under O. XLI, r. 27 of the Code of Civil Procedure, and by reason of O. XLI 
of the Code of Civil Procedure, the provisions contained in O. XLI are made 
applicable, so far as may be, to appeals from appellate decrees. With refe- 
rence to facts of that case the Gujarat High Court observed that while it is 
open to the Court to allow additional evidence under O. XLI, r. 27 (J)(6) in 
the circumstances set out in that case there hardly appeared any justification 
for that Court to allow any such additional evidence at such a late stage and 
that too for the purpose of filling in, as it were, the lacuna by the production 
of such evidence in support of the plaintiff’s claim about his ownership of the 
wall in question. l 

On a review of these authorities and on a construction of provisions of s. 103 
and OO. XLI and XLII of the Code of Civil Procedure we must come to the 
conclusion that there is no absolute bar to receiving additional evidence by the 
High Court in second appeal. 

The learned Judge who originally granted the applications filed by the de- 
fendants had positively come to the conclusion after he had been taken through 
the entire record that the documents which were sought to be produced would 
be of assistance to him for pronouncing a proper judgment. It cannot, there- 
fore, be said that those documents which were also ultimately considered by 
pla Judge who finally decided the appeal were wrongly admitted in 
evidence, 

It was faintly contended that the High Court had exceeded its jurisdiction 
in setting aside a finding of fact given by the lower Appellate Court. The 
learned Single Judge who decided the second appeal had found that the Assis- 
tant Judge who decided the first appeal had wrongly placed burden on the 

13 Mago] A.LR. Andhra 250. 18 [1967] ALR. Guj. 87. 

14 [1986] ALR. A, & N., 19. - 
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defendants to prove the possession on the plaintiffs. That was sufficieit to 
vitiate the finding with regard to possession. Another error which was appa- 
rènt in the judgment of the Assistant Judge was his view that the Deputy 
Commissioner had no jurisdiction to make an order of correction of the revenue 
records as was done by him. This view was patently contrary to the provisions 
of s. 102 of the Berar Land Revenue Code which was then in force. Exhibit D-1 
showed that the Record of Rights disclosed that survey number 180 was sub- 
divided only into two survey numbers, that is, survey number 130/1, area 3 
acres 37 gunthas, and survey number 130/2, area 3 gunthas, while physical facts 
of. possession showed-that it was sub-divided into six survey numbers, i.e. survey 
numbers 180/1 to: 1380/6, and that 3 acres 37 gunthas were not in possession of 
Deepchand. It was after an enquiry was made in which Deepchand was noticed 
that it was found that Record of Rights did not correctly disclose the factual pos- 
seasion. The Tahsildar had, therefore, recommended a correction of the Record of 
Rights and that order was passed by the Deputy Commissioner on. August 18, 
1955 under s. 102 of the Berar Land Revenue Code. The records were accord- 
ingly corrected and there is a presumption of correctness attached to the Re- 
cord of Rights under s. 110(6) of the Berar Land Revenue Code. -The learned 
Assistant Judge had clearly ignored these provisions and he had failed to take 
into consideration the legal effect of the order of the Collector dated August 18, 
1955 in Revenue Case No. 15/XX1/1954-55 which clearly showed that the de- 
fendants were in possession for a long period. These errors were, in our view, 
sufficient to vitiate the finding given by the learned Assistant Judge and the 
learned Single Judge was, therefore, justified in arriving at a fresh finding on 
issue of possession after taking into account the additional evidence which was 
rightly admitted in evidence. 
Having regard to the view which we have taken, this appeal must fail and 
is dismissed with costs. š 
Appeal dismissed. 


[ NAGPUR BENCH ] 


Before Mr. Justice Chandurkar and Mr. Justice Dharmadhikari. 


THE STATE OF MAHARASHTRA v. BAPURAO 
DNYANOBA CHIDDARWAR.* 


Land Acquisition Act (I of 1894), Sec. 18—Whether State Government competent to file 
appeal against order made under s. 18—Method Sai a ae 
in municipal limits. 


The State Government is competent to file an appeal against an order deter- 
mining compensation on a reference under s. 18 of the Land Acquisition Act, 1854 
R. S. Deo} Dharsi & Sons v. Ghisulal,! agreed with. - 

Shankarlal v. Munictpal Committee Pusad,® doubted. 

Ge EE ne i ee ie a een 
ment of Bombay v. Ch. Chandrashekar,4 Gautamlal v. Land Acquisition Officer,5 
Ezra v. Secretary of State for Inmdia,6 Esra v. The Secretary of State,’ Harish 
Chandra v. Dy. L. A. Officer, Nagpur Corporation v, Narendrakumar? Hima- 
ice aloes bak aie a ak ct a ee 


September 12/13, 1972. First 4 (1970) First Appeal No. 82 of 1968’ 
Appeat N mee. Sapa of 1968, against the decision decided on August 5/6, 1970 (Unrep.). 
teckar, Senior Civil Judge, 5 [1970] A. I. R. Guj. 81. 
Junior iien at Yeotmal, in Land Acqui- 6 (1 LL. R. 8% Cal. 605, r.c. 
sition Case No. 18 of 1960. 7 (190) LLR. 3 . 86. 
1 [1058] A. L R. Nag. 256. 8 Donon 8.C. 1800. 
9 
ALR. 


2 (1965) First Appeals Nos. 98 and 128 1987) 60 Bom. L. R. 04, s.c. [059] 
of 1958, decided on January 29, a Ee. oboi Bom. 297. 

8 (1940) 52 Bom. L. R. 288, 8.0. 0] 10 (1970) 78 Bom. L.R. 910. 

L R. Bom, 243. 11 [1957] A. I. R. S.C. 202. 
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U.P. v. Widow of Late Janki Das? and Punjab . University v. A. S. Ganesh, 
` referred to, 

Under the Land Acquisition Act, 1894, the proper method of determining com- 
pensation in respect of land situated within the municipal limits in a place where 
there is scarcity of housing accommodation and the land is surrounded by residen- 
tial localities will be to find out how many residential plots of a reasonable size 
‘could be made out of the land in question. Allowance should be made for the Jand 
which would be required to be left vacant on account of roads, lanes, park, etc. 
and the land which would then be available for being sold as plots should be 
taken into account and to this land must be applied the rate at which normally 
plots were sold at about the date of notification under s. 4 of the Act in adjoining 
area, but from the price so calculated the cost of development must be deducted and 
the price so arrived at could be treated as compensation for the whole of the acquired 
land. Merely because the land is agricultural and it is labelled as such does not 
necessarily mean that the land must be valued as agricultural land. 

The proposition that large area of land cannot posalbly fetch a price at the same 
rate at which small plots are sold is not an absolute proposition and in given cir- 
cumstances it would be permimible to take into account the price fetched by small 
ee a 
tality is to be determined and the land is to be valued. 

Collector of Lakhimpur v. B. C. Dutta,'4 State of M.P. v. Man Mohan Swaro 
Mrs. V. Kannia Lal v. Collector of Madras,16 D. L. F. H. & C. (P) Ltd. v. Union 
of Indial7 and U. P. Government v. H. S., Gupta,!8 referred to. 


M. B. Mor, Assistant Government Pleader, and V. V. Naik, Honorary Assis- 
tant to the Additional Government Pleader, for the appellant. 
Y. R. Manohar, for the respondents. 


CHANDURKAR J. This appeal arises out of proceedings for acquisition of 
survey number 2, area 8 acres 2 gunthas, situated at Pusad, owned by the res- 
pondents. <A notification under s. 4 of the Land Acquisition Act, 1894, here- 
after referred to as the Act, was issued by the then Government of Madhya 
Pradesh on March 29, 1955 in respect of 8 acres 2 gunthas of land out of survey 
number 2 of Pusad, district Yeotmal, as the land was needed for construction 
of Government I.E.M. Girls School. Possession of 8 acres of land was taken 
under the emergency clause in s. 17(/) of the Act on July 29, 1955. This land 
originally belonged to respondent No, 1 Bapurao and his wife Laxmibai, res- 
pondent No. 2, who effected a partition between themselves and their sons by 
a partition deed dated December 7, 1949. By virtue of this partition half the 
area of the field fell jointly to the share of Bapurao and [axmibai, and six 
remaining respondents, who were all sons of Bapurao, got equal share in. the 
remaining half portion of the land. Two acres and 10 gunthas out of this land 
were diverted for non-agricultural purposes, but admittedly till the date of 
taking possession the field was being put to agricultural use. 

Before the Land Acquisition Officer the landholders made a claim for a total 
compensation of Rs. 2,00,919 which included Rs. 7,000 on account of price of 
the well in the field and Rs. 650 on account of price of the standing trees. 
There were 17 trees on the Dhura. The Land Acquisition Officer determined 
Re. 5,200 as market value of 8 acres of land, Ra. 150 as compensation for the 
well, Ra. 100 as compensation for 17 trees and Rs. 817-8-0 on account of gola- 
tium of 15 per cent. for compulsory acquisition of land. He’ thus awarded a 
total compensation of Rs. 6,267-8-0 to the landholders. 

The landlords did not accept the award and they, therefore, asked for a re- 
ference to be made to the Civil Court. — filed an application under s, 18 


12 [1966] A.I.R. ALL 278. 966] A.J.R. Mad. 82. 

18 [1972] A. L R. S.C. 1978. A.LR. Punj. 825, 
971] A.LR. S.C. 2015. 957] ALR. S.C, a 
966) A.L.R. M.-P. 278. 
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of the Act with the Naib Tahsildar attached to the office of the Land Acquisi- 
tion Officer on July 4, 1969. In this application they claimed compensation 
at the rate of 50 np. per square foot and they thus made a claim of Rs. 1,74,240 
as the value of 8 acres of land at that rate. They claimed Re. 7,000 on account 
of compensation for the well and Rs. 650 as compensation for the trees. - In 
addition to these, they claimed Rs. 1,126 which was the amount of premium, 
which was paid by them for getting 2 acres 10 gunthas of land converted to 
non-agricultural purposes. In addition to these amounts Rs. 27,442 were claim- 
ed by way of solatium at 15 per cent. under’ s. 28(2) of the "Act. The total 
compensation claimed by the landlords thus was Re. 2,10,467. They also want- . 
ed the compensation to be paid to all the respondents and not only to respon- 
dent No. 1, as was done by the Land Acquisition Officer, because, according to 
them, the land survey, number 2 was already partitioned in 1949 between all 
the respondents. The Land Acquisition Officer had not awarded any interest, 
and they, therefore, claimed that they were entitled to the interest under 
ss. 23 and 34 of the Act from July 29, 1955 till actual payment of the amount 
was made to them. 

The quantam of compensation damed by the respondents was contested by 
the State. According to the State, the compensation awarded by the Land 
Acquisition Officer was proper and the respondents were not entitled tó claim 
Rs. 1,126 which was the premium paid to the State Government, because, ac- 
cording to it, the land itself was being valued as the land used tor’ non-agri- 
cultural purposes. 

After the reference was made by the Land equ Officer an application 
was filed on behalf of the State alleging that the award of the Land Acqui- 
sition Officer was communicated on May 25, 1959 to the counsel who appeared 
for the landlords before the Land Acquisition Officer and that the period of 
limitation for presenting an application for reference under s. 18 of the Act 
expired ton July 6, 1959. According to the landlords, the award was commu- 
nicated to their counsel on June 17, 1959. It appears that the contention was 
that the application under s. 18 of the Act was not made within 6 weeks from 
May 25, 1959 as provided by s. 18(2) of the Act and that Naib Tahsildar who 
accepted the reference application on July 4, 1959 was not properly authorised 
to accept the application. It appears that the reference application actually 
reached the Sub-Divisional Officer after the expiry of 6 weeks from May 25, 
1959 and it was, therefore, contended that the reference application having - 
reached the Land Acquisition Officer after the expiry of 6 weeks from May 25, 
1959 it should have been rejected as barred by time while the landlords’ case 
was that the award having been communicated to their counsel on June 27 
1959, the application must be deemed to have been filed within time. 

The -reference made by the Land Acquisition Officer was dealt with by the 
Court of the Civil Judge, Senior Division, Yeotmal, and the Court took the 
view that the Naib Tahsildar was a subordinate officer in the office of the Sub- 
Divisional Officer and that his endorsement shows that the application was re- 
ceived by him on July 4, 1959 and consequently the application must be deem- 
ed to have been received in the office of the Land Acquisition Officer on that 
date. Dealing with the question whether the compensation determined by the 
Land Acquisition Officer was correct or not, the trial Court found that the ac- 
quired land had a very fine situation as land usable for the purpose of residence. 
It found that to the East of the acquired land there was a public road and 
beyond the road were plots nos. 1 to 15 which were in survey ‘numbers 7 and 
8, which plota were known as Civil Ward or Navin Basti and on -those plots 
the bungalows of very well-to-do people such as lawyers and landlords were 
situated. On the South side there was a ginning factory. On the Western 
side there was a road which ran from Gaothan towards Gokul Dass Ginning 
Factory and beyond the road were fields survey numbers 107'to 110 to which 


27, 


1972. ] THE STATE 0. BAPUBAO DNYANOBA (A.0.3.} Chanderkar J. 95 


the town planning scheme was made applicable. On the Northern side of the 
acquired land are residential quarters of Civil Judge, Sub-Divisional: Offleer, 
Police Sub-Inspector and other Government servants and beyond these residen- 
tial quarters were situated Government Offices such as Police Station, Tahsil 
Office and Civil Court. The Gaothan was also situated on the Northern side. 
Having regard to the general situation of the acquired land which was sur- 
rounded at least on two sides by residential localities, the trial Court found 
that for the purposes of granting compensation the land should not be treated 
only as agricultural land, but the potential value of. the land as a site for 
building purposes must be taken into consideration. 


The respondents in this case had given voluminous evidence and had pro- 
duced several sale-deeds, which, according to them, were useful for determin- 
ing the value of the acquired land and oral evidence was also given. A large 
number of sale-deeds were, however, rejected by the Court for different reasons. 
Exhibits A-24, A-88 and A-35 were rejected because they related to sites used for 
industrial purposes. Exhibits A-26, A-27 and A-36 were also rejected hecause 
these plots were situated in a commercial locality of Pusad in the midst of the 
old town of Pusad. On behalf of the State reliance was placed on-three transac- 
tions, Exhibit N.A.2 which evidenced a transaction of sale of 11 acres 17 gun- 
thas of land from 8. No. 112 of Pugad and purchased by the President of Pusad 
Municipality for Re. 5,958-12-0 on April 10, 1957 was rejected for several reasons. 
It was found that to the East of survey number 112 was survey number 111 
and between survey number 111 and the Gaothan there were four big fields 
gurvey numbers 107 to 110 and there was no Basti in these four survey num- 
bers. It was:also found that the situation of survey number 2, which was the 
acquired land, and survey number 112 could not be compared and that S. No. 
112 was purchased by the Municipality to provide residence for labour class 
and its employees and this was done with a benevolent purpose. This tran- 
paction, according to the learned Judge, could not be a fair guide to determine 
the value of the land. Similarly, exh. N.A.3, which was a sale-deed of July 1, 
1957, executed by one Vasant Nana Erawar in favour of the President of Griha 
Nirman Sahakari Sanstha by which 22 acres. 27 gunthas of land from survey 
number 111 was sold for a sum of Rs. 14,788.75, was also rejected, because the 
situation was not comparable. The State had relied on auction sales of survey 
numbers 98, 91, 95, 74, 173, 175, 50, 99, 151 and 135 belonging to one Eknath 
Ballappa, which were sold in execution of a decree obtained by one Godhaji 
Sakharam. Having found that those sales were forced sales, the trial Court 
left them out of consideration. The trial Court then proceeded to examine 
the evidence of an architect given on behalf of the claimants-respondents. The 
architect A.W.17 Anant Deopujari deposed to the expenses of making a lay- 
out of the acquired land with plots each having an area of 5000 square feet. 
He found that the total area under plots would be 3,48,480 square feet and 
out of these 65500 Sq. feet would be under road, 20150 Nq. feet would be: under 
lanes, 42800 Sq. feet would be under park and 2450 Sq. feet would be under 
dust bin. Thus, according to him, 3,48,480 Sq. feet area would not be avail- 
able as plots and out of 8,48,480 sq. feet only 2,16,080 Sq. feet would be available 
for the purpose of plots. From this he deducted 5,000 Sq. feet on account of open 
space which would have to be left for Dharmashala which is situated on the 
Western side of the plots is question. Thus the total area which would be 
available for being sold as plots, according to the architect, was 2,138,080. The 
expenses of development including cost of roads, lanes, culverts and drains 
were calculated at Rs. 21,340. When it was objected before him that 10 feet 
lane would be too narrow and it should really be of 15 feet width, making 
allowance for this additional expenditure the learned Judge came to the con- 
elugion that the cost of lay-out would come to the round figure of Rs. 25,000. 
He found that these costs of development were supported by the evidence of 
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Dattatraya Sarnaik (N.A.W.2) who had also purchased land from survey 
number 111 for being used by Municipal employees for residence and develop- 
ing it. The learned Judge found that if the plots were laid out in the acquir- 
ed land there would be good customers for the same. Coming to the rate, at 
which the plots should be valued, the learned Judge left out of consideration 
sale-deeds exhs. A-19, A-321, A-283, A-25, A-30, A~31, A-82 and A-87, the earliest 
of which was exh. A-21, that is, dated April 21, 1956. The other sale-deeds 
related to the years 1957-58. The learned Judge found that these were post 
notification sales and were not of any assistance. Nearest in point of time, 
according to him, was the sale transaction dated December 19, 1958 evidenced 
by exh. A-20 which showed that 8 gunthas of land of plots Nos. 76 and 77 situat- 
ed-in survey numbers 7 and 8 was purchased by the President of the Cooperative 
Bank, Pusad for Rs. 5,300. The rate, according to the learned Judge, came to 
63 Np or 10 annas per sq. foot and it was this rate which, according to him, 
should be applied for the purpose of determining compensation payable to the 
landlords in respect of 2,18,080 Sq. feet which was the saleable area under the 
plots.’ He found that the value of 2,138,080 aq. feet at the rate of 10 annas 
would work out to Re. 1,383,175. From this he deducted the development costs 
of Rs. 25,000 and Rs. 4,000 on account of conversion charges in respect of 
8 acres, including amount of Rs. 1,125 which was already paid as conversion 
charges. Having made all these deductions the learned Judge found that the 
market value of the acquired land would be Ra. 1,05,300. In addition to this 
he’ found that the landlords were entitled to Re. 100 in respect of 17 trees 
standing on the land. He declined to grant any separate compensation in res- 
pect of the well, though he found that the costs of the well in 1956 would be 
Ra. 8,518, the landlords had claimed only Ra, 7,000. Thus including 15 per 
cent, solatium of Rs. 1,05,800 and Rs. 100 which came to Rs. 15,810 the land- 
lords were found entitkd to the compensation of Rs. 121,210. Deducting 
Ra. 6,267, which was the compensation awarded by the Land Acquisition Officer, 
the Court held that the claimants were entitled to Rs. 1,14,943 in addition, 
Sines, according to the learned Judge, the amount was a large one, that is, 
over a lac of rupees, he granted interest only at 3 per cent per annum on 
Rs. 1,11,210 (this appears to be a mistake for Rs. 1,21,210) from July 29, 
1955 tilt June 30, 1959 and thereafter on Rs. 1,04,943 (this appears to be a mis- 
take for Ra. 1,14,948) because Rs. 6,267 were already deposited in Court on 
June 30, 1959. Accepting the partition made snter se by the respondents 
compensation in respect of 4 acrea of land was directed to be paid to the 
respondents Nos. 1 and 2 Bapurao and Laxmibai, and remaining compensation 
was to be divided among 6 sons of Bapurao, namely respondents Nos. 3 to 8 
in equal shares. 

The State of Maharashtra as well as the claimants are aggrieved by this 
judgment. The State of Maharashtra, therefore, filed an appeal challenging 
the determination of the compensation by the learned Judge. The claimants 
also filed a cross-objection in respect of the claim which was negatived by the 
learned Judge with regard to quantam of compensation. In the cross-objed- 
tion a grievance is also made that the claimants were entitled to Rs. 7,000 ‘on 
aceount of the value of the well and Rs. 650 on account of the value of the 
trees, A grievance is also made about the rate of interest as also against the 
order relating to costs, ‘because only half the costs were awarded to the 
claimants. 

When the appeal filed by the State came up for hearing, a preliminary ob- 
jection was raised on behalf of the respondents that the appeal filed by the 
State was not maintainable, because the appeal really has been filed by the 
Collector and that the State is not ontitled: to file an appeal challenging the 
decision of the Court regarding determination of compensation. The learned 
counsel appearing on behalf of the respondents has referred to a decision ‘of 
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Tendolkar J. in In re Jerbai Framji Mehia in which the learned Judge has held 
that the only person who is entitled to appear in a reference relating to com- 
pensation is the Collector as defined in s. 3(c) of the Act and hence the Gov- 
ernment has no locus stands and in cases relating to apportionment, neither 
the Collector nor the Government have any locus standé whatever. That deci- 
sion was given in a reference made under s. 18 of the Land Acquisition Act 
which came before the High Court in its original jurisdiction. Appearance 
was put in on behalf of the State and the counsel for the claimant raised a ques- 
tion as to whether the Government was entitled to appear on a reference under 
s. 18. The learned Judge held that under s. 20 the Court was required to 
issue a notice to the Collector if the objection of the claimant was in regard to 
the area of land or to the amount of compensation and on a review of the geve- 
ral provisions of the Act, the learned Judge found that after the Government 
has made a reference under s. 6 of the Act they drop out of the proceedings 
completely and it is only the Collector who is entitled to appear on the refe- 
renee. The learned Judge held as follows (p. 288) : 

“...But having regard to the entire scheme of the Land Acquisition Act I am 
saticfied that the only person who is entitled to appear in a reference relating to com- 
pensation is the Colector as defined in s. 3({c) of the Act and that In cases relating 
to apportionment, nelther the Collector nor the Government have any locus standi 
whatscever.” 


The learned Judge also considered the fact that it was the duty of the Collector 
and not of the Government to make a reference under ss. 18 and 19 regarding 
compensation or apportionment of compensation as well as under s. 30 in respect 
of apportionment, and such a reference ought to have been forwarded to the 
Court either by the Collector himself or a person duly authorised by him in that 
behalf. 

Now, in our view, this decision must be restricted to the question as to who 
was entitled to appear in a reference under s. 18 by the Collector. The ques- 
tion whether after the Court had given a decision on merits enhancing the 
compensation, which was originally awarded by the Collector, the appeal should 
be filed only by the Collector and not by the State Government, did not arise 
for decision in that case at all The learned counsel for the respondents then 
relied on certain observations of a Division Bench of this Court in Shankarlal 
v. Huntotpal Committee, Pusad.* An appeal arising out of a land acquisition 
matter was filéd by the State of Bombay through the Collector of Yeotmal dis- 
trict and a Division Bench held that having regard to the observations in 
Jerbas’s case (cit. supra) the State of Bombay was not a proper party at all 
and ought not to have been allowed to file the appeal. However, since the 
Collector was already on record, it was held that the proper party was already 
on record and the appeal could be proceeded with. Now, as we have already 
pointed out above, the decision in the.case of In re Jérbas did not directly deal 
with the question whether the State is entitled to file an appeal challenging 
the decision of the Court on a reference under s. 18 of the Act. This decision 
was cited before another Division Bench of this Court in The Estra Assistant 
Director of Agriculture, Government of Bombay v. Oh. Chandrashekhar? In 
that cage the appeal was filed by the Extra Assistant Director of Agriculture, 
Government of Bombay (now Goverhment of Maharashtra), Agriculture De- 
partment at Nagpur. An objection’ like the one which is raised in the appeal 
before us was raised at the hearing of the appeal and reliance was also placed 
on the decision in Jerbat Mehta’s case. The decision in Shankarlal’s case re- 
ferred to above was cited and the Division Bench held that in the earlier deci- 
sion it was accepted that the only person who was entitled to appear in a refe- 

1 (1940) 52 Bom. lL. R. 286, s.c. [1950] of 1088, decided on January 29, 1965 (Unrep.). 
A.LR. Bom. 248. 8 (1970) First Appeal No. 82 of 1968, 

@ (1965) First Appeals Nos, 98 and 128 decided on August 5/6, 1970 {Unrep.). 
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rence relating to the compensation was the Collector as defined is a. 3(c) of the 
Act. However, the real controversy in The Kztra Assistant Director of Agri- 
culture, Government of Bombay v. Ch. Chandrashekhar was not whether the 
State could file an appeal against the decision of a Court on a reference under 
s. 18, but the question was whether an appeal filed by the Extra Assistant 
Director of Agriculture was competent. The argument on behalf of the appel- 
lant in that case was that the acquisition having been made for the department 
of agriculture of the State, the Extra Assistant Director of Agriculture, as a 
representative of that department, was a person interested in the acquisition 
of the land and being a party. to the proceedings must be deemed to have had 
a right to seek a reference under s. 18 of the Land Acquisition Act. It was 
this contention which was decided and the Division Bench held that the Col- 
lector represented all the interests, namely, of the State as also of any such 
acquiring body with whose funds and for whose. benefit any land is acquired, 
and therefore, they did not accept the submission made on behalf of the appel- 
lant that the Extra Assistant Director of Agriculture was a person interested 
in the acquisition proceedings before the Collector and that, therefore, he had a 
right to appear in the subsequent proceedings. It is significant to note that 
though the earlier decision of the Division Bench in Shankarlal’s case was posi- 
tively cited, the learned Judges concurred with the view which was taken by a 
Division Bench of the Nagpur High Court in R. 8. Deojs Dharsi & Sons v. 
Ghasulal4 In the Nagpur. case the Division Bench had taken the view that the 
party competent to file an appeal against the decision on a reference under s. 18 
of the Act was either the Collector or the Provincial Government but not a 
company for whose benefit acquisition proceedings were a Citing this 
decision with approval, the Division Bench observed: 

“This decision is, therefore, E D dat. Gi Gly parent lao oad sek 
a reference under section 18 was the claimant and the only person who could chal- 
lenge the decision of the District Judge in the reference under section 18 was either 
the Collector or the Porvinclal Government and in any case not the requiring body.” 


With respect, we are of the view that these observations correctly set out the 
legal position with regard to the right of the State Government to file an appeal 
against an order determining compensation on a reference made under s. 18 
of the Act. The Division Bench also agreed with the view taken by the Gujarat 
High Court in Gautemlal v. Land Acquistion Officers in which it was held 
that the only parties to the reference under s. 18 were the claimants on the one 
hand and the Collector on the other because in the acquisition proceedings the 
Collector represents all the interests, namely, of the State as also of any such 
acquiring body with whose funds and for whose benefit any land is acquired. 
It thus appears to us that the observations made by the Division Bench in 
Shankarlal’s case that the State could not file an appeal against an order of 
reference made under s. 18 of the Act were not accepted by the latter Divi- 
sion Bench and indeed those observations are not supported by the decision in 
Jerbas’s case on which reliance is placed by ‘the Division Bench See 
Apart from this, it appears to us that when the Collector acta in proceedings 
relating to acquisition of land or for determination of compensation in respect 
of the acquired land, he acts entirely on behalf of the State Government and 
the object of the enquiry made by him which finally culminates by an award is 
merely to determine a sum which the State can offer to the person whose pro- 
perty is being acquired as compensation for the land which is the subject-matter 
of acquisition. This position has been settled by a decision of the Privy Coun- 
cil in Ezra v. Secretary of State for India. The question there was whether 
the Land Acquisition Collector was a Judicial Officer. The Caleutta High 
Court had taken the view that throughout the proceedings the Collector acts 
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as an agent of the Government for the purposes of acquisition, clothed with 
certain powers to require the attendance of persons to make statements rele- 
vant to the matters which he has to enquire into and he is in no sense of tha 
term a Judicial Officer nor was the proceeding before him a judicial proceed- 
ing. - Considering the provisions of the Act, the Calcutta High Court in Esra 
v. The Secretary of State’ against which the Privy Council was ee 
appeal, held (p. 86): 

.. The meaning to be attached to the word ‘award’ IE eas T ET 
diset must be arrived el Dol ron Whe nere iia ol tia pare Arnoa in boti i- 
stances, but fram the examination of the provisions of the law relating to the Collec- 
tor’s proceedings culminating in the award. The considerations.to which we have re- 
ferred satisfy us that the Collector acts in the matter of the enquiry and the valuation 
of the land only as an agent of the Government, and not as a judicial officer; and that 
consequently, although the Government or the Company at whose instance the Govern- 
ment is acquiring the land is bound by his proceedings, the persons interested are not 
concluded by his finding regarding the value of the land or the compensation to be 
awarded. His enquiry and his valuation are departmental tn thelr character for the 
purpose of enabling the Government to make a tender through him to the persons in- 
terested. Such tender once made is binding on the Government, and the Government 
cannot require, that the value fixed by its own Officer, acting on: its behalf should be 
open to question at its own instance before the Civil Court.” (Italics are ours). 


This view taken by the Calcutta High-Court was approved by the Privy Coun- 


cil in an appeal against the same decision and the Privy Council referring to 
the a raised before it, observed (p. 628) : 


.. Shortly stated, the appellant’s objection is that the Collector, who conducted the 
es and made the ‘award’, availed himself of information supplied to him without 
the knowledge of the appellant, and not disclosed at the »nquiry., It is not suggested 
that there was in the proceedings anything corrupt or fraudulent, and the objection is 
based and depends upon the theory that the enquiry by the Collector was a judicial pro- 
ceeding, and that the rules of judicial proceedings apply. The argument of the appellant 
starts from the word ‘award’ (which is used to describe the conclusion of the Collector), 
and has nothing else to support it. When the sections relating to thiq matter are read 
together, tt will be found that.the proceedings resulting in this ‘award’ are administrative 
and not judicial; that the ‘award’ in which the enquiry results is merely a decision 
(binding only on the Collector) es to what sum shall be tendered to the owner af the 
lands; and that, tf a judicial ascertainment of value is destred by the owner, he can 
obtain it by requiring the matter to be preferred by the Collector to the Court, The sec- 
tons directly relevant (besides the Sth already set out) are the 1ith, 12th, 18th, 14th, 
15th and 18th. These sections, and the question as a whole, are very satisfactorily dis- 
cussed in the judgment under appeal, and their Lordships do not think it necomary 
to repeat the reasoning. It is, to say the least, perfectly intelligible that the expert 
official charged with the duty af fixing a value should be possessed of all the infor- 
mation in the hands of the department, and should at the same time avail himself of 
all that is ‘offered at the enquiry, Als ultimate duty being not to conclude the, owner 
by his so-called award, but to fir the sum, which in his best judgment is the value and 
should: be offeret.” (Italice are ours). 

These observations of the Privy Council were pe with approval by the 
Supreme Court in Harish Chandra v. Dy. L. Officer® In that case the 
question before the Supreme Court was what was oo construction to be placed 
on the phrase ‘‘the date of the Collector’s award’’ in proviso (b) to s. 18(2) 
of the Act. Im dealing with that question the Supreme Court’ has made cer- 
tain observations with regard to the nature of the legal character of the award 
made by tlie Collector under g. 12. In para. ö of the judgment it was observed 
(p. p0 a 
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quiry as prescribed by the Act It is a decision, inter alia, in respect of the amount 
. of compensation which should be paid to the person interested in the property acquired; 
but legally the award cannot be treated as a decision; it is in law an offer or tender 
af the compensation determined by the Collector to the owner of the property under 
acquisition, If the owner accepts the offer no further proceeding is required to be 
taken; the amount is paid and compensation proceedings are concluded. If, however, 
the does not accept the offer 8. 18 gives him the statutory right of having the 
question determined by Court, and tt is the amount of compensation which the Court 
may determine that would bind both the owner and the Collector. In that casa it is on 
the amount thus determined judicially that the acquisition proceedings would be con- 
cluded. It ie because of this nature of the award that the award can be appropriately 
described as a tender or offer made by the Collector on behalf of the Government to 
the owner of the property for his acceptance.” (Italics are ours). 


Then quoting the observations from the decision of the Caleutta High -Court 
in 1508) 7 The Secretary of State the Supreme Court further observed 
(p. 1508 

.. The said case was taken before the Privy Council in Erra v. Secretary of State, 
end their Lordships have expressly approved of the observations made by the High 
Court to which we have just, referred. Therefore, if the award made by the Collector 
is in law no more than an offer made on behalf of the Government to the owner of 
the property then the making of the award as properly understood must involve the 
communication of the offer to the party concerned.” 


The Supreme Court then held that the date of the award cannot be determin- 
ed solely by reference to the time when the award is signed by the Collector or 
delivered by him in his office; it must involve the consideration of the question 
as to when it was known to ‘the party concerned either- actually or construc- 
tively and if that be the true position then the literal and mechanical construe- 
tion of the words ‘‘the date of the award’’ occurring in proviso (b) to s. 18 (2) 
of the Act would not be appropriate. 

We must, therefore, proceed on the legal position that the Collector, when he 
makes an award, makes an offer on behalf of the Government to the owner of 
the property. Indeed, while making the award as also in the proceedings ante- 
cedent to the making of the award he is functioning as an agent of the Govern- 
ment. As a Collector as such he is not a person who has to pay compensation 
which is paid out of the funds of the Government. The real person who would 
be interested in challenging the enhanced compensation made by the Court 
is the principal, namely, the Government, and it is difficult to see how if the 
Government’s agent, namely, the Collector could file an appeal challenging 
the enhanced compensation by the Court, the principal itself would be incom- 
petent to file such an appeal An appeal which is filed by the Collector would 
be filed on behalf of the principal, but merely because normally appeals are 
filed by the Collector functioning as Land Acquisition Officer, it does not mean 
that if an appeal is filed by the Government and not its agent the appeal would 
become incompetent. mE 

We may also point out that one of the learned Judges, Kotval-J. (as he then. 
was), who decided Shankarlal’s case, had taken the view in Nagpur Corpora- 
tion v. Narendrakumar® that in the entire proceedings from the time of the 
issue of the notification under s. 6 till the payment of compensation, the par- 
ties interested in the acquisition are in law the owner of the property and 
Government who acquires the property. The view taken in this decision was 
quoted with approval by a Division Bench of this Court in a very recent deci- 
sion given by Kotval C.J. and Nain J. in Himalayan Tile & Marble v. Franois. 
Thus we are inclined to take the view that the real party who is interested in 
challenging the enhanced compensation is the State Government. No doubt, 
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normally it appears that appeals are filed in the name of the Collector, but 
instances are not wanting where appeals filed by the State itself have been 
entertained and decided, though such a challenge does not seem to have been 
made in any case. To give a few instances we might refer to a decision of the 
Supreme Court in U.P. Government v. H.S. Gupta" and of the Allahabad 
High Court in State of U.P. v. Widow of Late Janki Das.” 

It is worthwhile referring to a very recent decision of the Supreme Court 
in Punjabi Universsty v. A.S. Ganesh.3 In that case land was being acquired 
for the Punjabi University and an appeal before the High Court was filed 
jointly in the name of the Punjabi University and the State Government. The 
delay in filing the appeal was satisfactorily explained by the Punjabi Univer- 
sity without any explanation on the part of the State and the question was 
whether this was sufficient for the purposes of s. 5 of the Limitation Act and 
whether the delay could be condoned. In that case the delay had occurred, 
according to the Punjabi University, on account of the mistake of its counsel 
in computing limitation, because, according to the counsel, he had noted in his 
brief the last date for filing the appeal as February 11, 1971, while the appeal 
should have been filed by February 8, 1971. The explanation given by the 
counsel was rejected by the High Court because the High Court took the view 
that a right to file an appeal was that of the Punjab Government and the Pun- 
jab Government has not given sufficient reason for the delay in filing the ap-: 
peal. The view that it was the Punjab Government, which had the right to 
fle an appeal, was not doubted, but the Supreme Court held that the Govern- 
ment was only fighting the case for the benefit of the Punjabi University. The 
following observations of the Supreme Court may usefully be quoted (p. 1974): 

“...It may be noted that the party which was essentially interested in filing the 
appeal was the Punjabi University. It had to pay the compensation for the lands ac- 
quired. Therefore, there was nothing surprising if the Government had left the matters 
in the hands of the Punjabi Untversity. The Punjab Government was only fighting the 
case for the benefit of Punjabi University. The facts stated by Mr. Atma Ram fn his 
affidavit are highly probable and we see no reason to disbelieve the version given by 
him. If the version is believed, ax we do, then it affords a good ground for condoning 
the delay in filing the appeal It is true that Mr. Atma Ram commttted a mistake in 
his calculation. But that is not the same thing as negligence. In matters of calculation 
it is common knowledge that people do commit mistakes. They are bona fide mistakes 
and those mistakes have got to be taken note of by the Courts in considering whether 
the delay tn filing the appeal should be condoned or not.” 


Before the Supreme Court it was urged that the Punjab Government could not 
take advantage of the mistake committed by Mr. Atma Ram and that it had 
not given any explanation of its own for not filing the appeal within time. Re- 
pelling this contention, the Supreme Court observed (p. 1975): 
_ “...As mentioned earlier, Punjab Government had evidently left the matters in the 
hands of the Punjabi University which was the party really interested. It depended 
entirely on the Punjabi Untversity. We see no reason why that course should be found 
to be improper.” 
We are inclined to treat this decision of the Supreme Court as holding that 
the appeal filed by the Punjah Government was properly filed, though the 
Punjabi University was also additionally shown as an appellant. Thus, if it 
was the State Government which was primarily interested in challenging the 
enhanced compensation in the instant case, we fail to see why the appeal filed 
by the State as such was not maintainable, though normally it appears that 
the practice was that an appeal was filed in the name of the Collector. 

We may also point out that in the application for reference made by the 
respondents the State is shown as a non-applicant and a party to the applica- 
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tion. This reference when it came before the Civil Court showed the State 
as a party to the reference, though appearance was put in by the Government 
Pleader of Yeotmal on behalf of the Collector and not on behalf of the State 
eases as such. The fact, however, remains that the State has bean 
treated as a proper party to the proceedings right from the application made 
under s. 18 of the Act before the Collector till the decision given by the Civil 
Court. Obviously, the decision given by the Civil Court clearly affects the State 
Government which has been shown as a party in the decision and that, in our 
opinion, would be an additional ground on which the respondents’ objection 
that the appeal filed by the State is not competent should be rejected. The 
preliminary objection raised on behalf of the respondents is thus rejected. 

i aa Lordship afteridealing with a point not material to this report, con- 
tinued]. ‘ 

It is next contended that the decision of the trial Court is vitiated because 
the price of a small plot of land, namely, the one which is purchased by A. W.11 
Shri Natu pleader under exh. A-22 has been taken as indicative of the rate 
to be applied to a large plot of land consisting of eight acres. This course, 
according to the learned counsel for the State, is not permissible afd reliance 
ig placed on a decision of the Supreme Court in CoNsctor of Lakhimpur v. 
B.C. Datta. In this case the Supreme Court observed that it was well known 
that when large area, like the one which was subject-matter of acquisition, had 
to be sold it could not possibly fetch a price at the same rate at which small 
plots could be sold. In that case an average price per Katha was taken on 
the basis of four sale-deeds and with reference to that price the value of five 
Bighas, four Kathas and three Lechas of land in Dibrugarh district was de- 
termined. The facts show that at the average rate the price per Bigha was 
taken at Rs. 15,000 by the High Court though those sale-deeds were rejected by 
the District Judge. The compensation which was awarded at Ra. 15,000 per 
Bigha was, however, reduced to Rs. 10,000 and the Supreme Court observed 
that although the average price of these sales came to Rs. 15,000 per Bigha 
but when it was considered that they were of comparatively much smaller area 
they would constitute good evidence for fixing the rate at a figure which was 
originally claimed by the respondent, namely, Rs. 10,000 per Bigha. Now, 
even in this case which is relied upon on behalf of the State the sales of small 
plots have not been entirely left out of consideration, but some allowance has 
been made and the average price which came to Rs. 15,000 per Bigha on the 
basis of sales of small plots has been reduced to Rs. 10,000 for the purposes of 
awarding compensation.’ The proposition that large area of land cannot pos- 
sibly fetch a price at the same rate at which small plots are sold is not an 
absolute proposition and in given circumstances, in our view, it would be per- 
misaible to take into account the price fetched by small plots of lands, especially 
in a case where compensation of land with building: potentiality is to be deter- 
mined and the land is to be valued. Having taken into account the build- 
ing potentiality of S. No. 2 the prices fetched by neighbouring plots would 
serve as a good guide for determining the compensation. It cannot .be for- 
gotten that survey number 2, which is the land in question, is situated within 
the Municipal limits of Pusad. On two sides it is surrounded by residential 
buildings occupied by well-to-do people. There appears to be a scarcity of 
accommodation in Pusad as deposed to by N.A.W.2 Dattatraya Sarniak. These 
facta must be taken into consideration while determining the compensation for 
survey number 2. In our view, the proper method of determining compensa- 
tion in respect of such a land situated within the Municipal limits in a place 
where there is scarcity of housing accommodation and the land is surrounded 
by residential localities would be to find out how many residential plota of a 
reasonable size could be made out of the field in question. Allowance should 
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be made for the land which would be required to be left vacant on account of 
roads, lanes, park, ete. and the land which would then be available for being 
sold as plots should be taken into account and to’ thig land must be applied 
the rate at which normally plots were sold at about the date of notification un- 
der s. 4 of the Land Acquisition Act in adjoining areas, but from the price so 
calculated the cost of development should be deducted and the price so arrived 
could be treated as compensation for the whole of the acquired land. Such man- 
ner of determination of compensation is, in our view, clearly permissible. Mere- 
ly because the land is agricultural and it is labelled as such does not neces- 
sarily mean that the land must be valued as agricultural land. 


In State of M.P. v. Man Mohan Swaroop the Madhya Pradesh High Court 
observed that ordinarily it was wrong to value large areas on the basis of 
small area as well as vice versa, but all the same there may be cases when such 
a basis may be required to be adopted looking to the entire circumstances of 
the case and if the land acquired is found to be useful both for agricultural 
and non-agricultural purposes, merely on the ground that it was used as agri- 
cultural land by the owner till the time of its acquisition, its potentiality as 
non-agricultural land cannot be ignored. In Mrs. V. Kanna Lal v. Collector 
of Madras'* it was pointed out that where a land was situated in a developed 
and busy locality but was by itself undeveloped before valuing the land as 
house site, allowance will have to be made for the space for roads and also 
for the cost of laying roads and of other amenities. The Punjab High Court 
has also found that such a method was permissible. In D.L.F.H. & C. (P) 
Lid. v. Union of India! it was pointed out that out of the plottable area the 
extent of land that would be lost for utilisation for roads is to be first de- 
ducted and' then in respect of the remaining plot area the price had to be 
worked out at the rate payable for developed plots and from this price the 
development charges were to be deducted and the result would be the net price 
of the area of plota which could be taken as the basis for compensation pay- 
able in respect of the acquisition of the land. The plotting scheme and sales 
in respect of small area for determining the price of a large plot of land were 
algo considered in U.P. Government v. H.S. Gupta. On facts in that case the 
Supreme Court held that the application of the principle that if the land had 
to be sold in one block consisting of a large area, the rate per square foot 
likely to be fetched would be smaller than if an equal extent of land was par- 
celled out into smaller bits and sold to different purchasers, could not reason- 
ably be applied to the circumstances in that case. A large estate called Dil- 
khusha Estate situated outside the city of Lucknow was sought to be acquired 
and the question was whether the price at which plots were sold per square 
foot could be taken into account. The High Court had taken the view that 
eertain plots were sold at Rs. 1-10-6 per square foot whereas other. plots were 
gold at Rs. 1-13-0 per square foot and taking into account the fact that if the 
Estate was sold in one block it would have fetched one or two annas per square 
foot less, the compensation was made payable at 14 annas per square foot. 
The District Judge has granted compensation at the rate of Rs. 1-2-0 per sq 
foot. The Supreme Court held that the High Court should have reas 
its attention on the price fetched for smaller extent of land similarly situated 
with the same kind of advantages and drawbacks and then applied that test to 
the facts in that case. The-rate of compensation awarded by the District 
Judge was, therefore, restored. 

Even in the instant case, therefore, it appears to us that the learned Judge 
was justified in taking into account the fact that after proper development 
the total area which could be sold as plots would-be 2,138,080 square feet. A 
= of the land was already permitted to be diverted to non-agricultural pur- 
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poses. He has taken into account the’ evidence of A.W.17 Anant Architect 
who had produced a lay-out which could have been made and the saleable area 
would have been 2,18,080 square feet. What is contended by Mr. Mor on be- 
half of the appellant-State is that the calculations made by the Architect were 
not correct and that he was not-an expert valuer. Now, A.W.17 Anant Deo- 
pujari was not examined as a valuer. He was examined to show how much 
area could be sold ont of survey number 2 as plots if it was used as a resi- 
dential locality. So far as area which was to be left out of consideration is 
concerned, there is no challenge. The only challenge which is made is in the 
course of his cross-examination and that is with regard to the expenses which 
would be required for the purposes of making a lay-out. The learned counsel 
contends that the Architect has not personally seen the actual plota to see 
where the boulders and other material would be available, and therefore, 
the calculations with regard to the costs of laying of the roads and drains 
could not be accepted. The Architect has deposed in para. 25 of his deposi- 
tion that he did not ascertain the distance on the basis of which lead was cal- 
culated, but the calculations were based on the information of lead supplied by 
Vasantrao. There. is nothing on record to show that the statement made by 
Vasantrao that boulders would be available at the distance of one mile was erron- 
eous, nor has the State examined any witness to show that what. Vasantrao was 
stating was incorrect. There was, therefore, no error in the Architect relying 
on the information supplied to him by Vasantrao who was himself a resident 
of Pusad. Then with regard to the fact that the Architect did not make any 
trial pits in order to find the depth of the soil, it appears to us from the evi- 
dence of Vasantrao (A.W.2) that the soil in S. No. 2 was murum soil and 
according to’the Architect if the soil was murum soil the building costs will be 
little lesa than the black cotton soil, which he has taken into consideration. 
There is no evidence to show that the soil in survey number 2 was not murum 
soil. There is no material on record to doubt the calculations which are made 
by the Architect and which are produced by him in exh. A-29. On the basis 
of these calculations and making an additional allowance for about Rs. 4,000 
the learned Judge has found that the total expenses of development would be 
Rs. 25,000. The sale-deed in favour of Mr. Natu, which is in respect of a 
plot from the lay-out in survey numbers 7 and 8, which. are immediately to the 
East of survey number 2, is proximate to the date of the notification dated: 
March 29, 1955. The rate at which the plot was purchased by Shri Natu 
comes to about 10 annas per square foot and in our view the trial Court was 
justified in taking that rate into consideration having regard to the: proximity 
of the two ‘pieces of land. : : 
[The rest of the judgment is not material to the report]. 


Appeal dismissed. 
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A certificate of registration of a document given under s. 60 of the Indian Registration 
Act, 1908, is not sufficient to prove due execution of the document and when the 
execution of a document is dented, proof as required by s. 67 of the Indian Evid- 
ence Act, 1872, must be furnished. 

Maruti v. Dattu,! Thama v. Govind, Indernath Modi v. Nendram} Ramanna v. 
Sambamoorthy,4 Bhuthant Nath v. Kamleswaris and Gopal Das v. Sri Thakurh,S 
referred to, 

Though tt is permissible for a Court under s. 73 of the Indian Evidence Act, 
1872 to compare signatures, a comparison of handwriting as a mode of proof is very 
hazardous and inconclusiye, especially when it is made by one not conversant with 
the subject and without such guidance as might be derived from the evidence af 
experts. The Judge should not, therefore, decide the question whether the dis- 
puted signature agreed with the other signatures of a certain person merely on his 
own inspection without the assistance of expert evidence. By such a comparison of 
signatures, the document cannot be said to have been proved as required by s. 67 
of the Indian Evidence Act, 

Agrmat Utah Khan v. Sham Lal? referred to. 


G.R. Mudholkar, for the appellants. 
S. R. Ahmed and Miss K. De, for respondents Nos. 1 and 2. 


CHANDURKAR J. The defendants-appellants who are the transferees from 
the original defendants Nos. 1 to 4 have filed this appeal challenging the 
judgment and decree passed by the Civil Judge, Senior Division, Amravati, 
decreeing the suit for possession and mesne profits field by the plaintiffs-res- 
pondents Nos. 1 and 2. The plaintiffs claimed the suit property as mutawall- 
is appointed by a wakf deed dated July 4, 1946 alleged to have been executed 
by deceased Sheikh Mehatab who died on November 15, 1946. By this wakf 
deed Sheikh Mehatab purported to create a wakf in respect of the properties 
specified therein, and according to the recitals in the wakf deed Sheikh Meha- 
tab was himself to be the mutawalli during his lifetime. The plaintiffs alleged 
that after Sheikh Mehatab died on November 15, 1946 defendant No. 1 Sheikh 
Gulab forcibly took posseasion of the suit property and alienated a large part 
of it. Sheikh Mehatab was the son of Sheikh Bawru and he had a brother by 
name Sheikh Chandu. Sheikh Chandu had a son called Sheikh Wazir. Both 
these persons died before Sheikh Mehatab. Sheikh Wazir left behind a son, 
Sheikh Gulab. defendant No. 1, and two danghters, Batulbi and Bismillabi, 
defendants Nos. 2 and 8. Khatunbi, defendant No. 4, is the wife of Sheikh 
Gulab. Now, according to the plaintiffs, these defendants had no right what- 
soever to the property left behind by Sheikh’ Mehatab which was the subject 
of the wakf and defendant No. 1, along with defendants Nos. 2, 3 and 4, had sold 
properties to the various defendants. The details of the alienations made by 
these defendants are as follows:... 


Before the trial Court, defendants Nos. 3, 4, 15 to 18 and 24 were ez parte. 
The other defendants filed their written statements in which the pleas raised 
by them were almost identical. The suit of the plaintiffs was contested first- 
ly on the ground of denial of the execution of the wakf deed because the trans- 
ferees-defendants claimed to have no knowledge of the said wakf. The case 
of the defendants was that the entire field property with regard to which the 
wakf was purported to be created was joint property of Sheikh Mehatab and 
Sheikh Gulab and did not belong exclusively to deceased Sheikh Mehatab. 
According to them, defendant No. 1 Sheikh Gulab and deceased Sheikh Meha- 
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tab were staying jointly and the properties were treated as joint properties 
by: both of them. Another defence to the suit was that the wakf was illegal 
and void as it was obtained by undue influence by the plaintiffs taking ad- 
vantage of the old age of Sheikh Mehatab and his failing health. It was also 
alleged that the alleged wakf, if there be any, was created during the death- 
illness (Mare-ul-maut) of Sheikh Mehatab and it could, therefore, be valid only 
to the extent of 1/8rd of the property of the deceased, i.e. his share in the 
joint property after payment of funeral expenses according to Mohammedan 
Law. The defendants contended that Sheikh Mehatab had never acted upon 
the wakf during his lifetime and the suit properties were in joint posseasion 
of- Sheikh Gulab and Sheikh Mehatab at the time of the death of Sheikh 
Mehatab and it was, therefore, denied that he (Sheikh Gulab) took forcible 
possession of the properties after Sheikh Mehatab’s death. It was alleged 
that Sheikh Gulab had himself half share in the snit properties and the re- 
maining half share of Sheikh Mehatab devolved on Sheikh Gulab by succes- 
sion. According to the defendants, they were bona fide purchasers for value 
without notice of the wakf deed and hence the transfers in their favour could 
not be set aside. It was also alleged that the plaintiffs could not claim any 
specific land as no particular part of any of the flelds in dispute belonged to 
deceased Sheikh Mehatab because there was no partition made during his life- 
time. An alternative claim made in respect of S. Nos. 71/1-A and 72/2 was that 
defendant No. 1 Sheikh Gulab had become the owner by adverse possession. 
At the trial on behalf of the plaintiffs four witnesses were examined and it is 
not now disputed that.the only material evidence so far as the execution of 
- the wakf is concerned was the evidence of Kazi Rahimuddin. Five witnesses 
were examined on behalf of the defendants. 


The trial Court held that there was no evidence to show that the lands and 
the house property in the suit were exclusively properties of deceased Sheikh 
Mehatab and it gave a finding that those properties were the joint properties 
of Sheikh Mehatab and Sheikh Gulab at the time of the death of Sheikh 
Mehatab. The trial Court then came to a finding that the wakf deed (exh. 
P-29) was sufficiently proved and that deceased Sheikh Mehatab had created a 
wakf of his properties mentioned in the wakf deed (exh. P-29) dated July 4, 
1946. It may be stated at this stage that while coming to the conclusion that 
the execution of the wakf deed was proved the trial Court took into account 
three circumstances. The first circumstance was the statement of Kari Rahi- 
muddin (P.W. 8) that he had seen deceased Sheikh Mehatab sign the wakf 
deed. The second circumstance was that on comparison the signature of 
Sheikh Mehatab on the wakf deed (exh. P-29) appeared to be his when com- 
pared with the authentic signature of Sheikh Mehatab made before the Sub- 
Registrar on the same wakf deed at the time of registration. The third cir- 
cumstance was that there was 'a certificate of the Sub-Registrar on the wakf 
deed as prescribed under s. 3 of the Indian Registration Act, and according 
to the learned Judge, in view of the provisions of s. 60(2) of the said Act 
such an endorsement made by the. Sub-Registrar could be some evidence of 
execution. On the contention of the defendants that the wakf was one which 
was made during his death-illness by Sheikh Mehatab, the trial Court held 
that there was no question of any apprehension. of death by Sheikh 
Mehatab, mor was there any immediate danger of death of Sheikh Mehatab 
on July 4, 1946 when he executed the wakf deed. The trial Court negatived 
the contention of the defendants that they were bona fide purchasers for 
value without notice and that their purchases were protected. On the issue 
of adverse possession in respect of 8. Nos. 71/1-A and 72/2 the trial Court 
held against the defendants. Having held the wakf deed to be proved, the 
plaintiffs were held entitled.as mutawallis to recover’ possession of the wakf 
property. Having regard to the earlier finding that the properties were. joint 
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properties of Sheikh Mehatab and Sheikh Gulab, the trial Court came to the 
conclusion that the wakf could operate only in respect of half share of Sheikh 
Mehatab in the suit properties. The trial Court found that the plaintiffs 
eould not claim land from any particular part of each field. This applied 
only where the entire flelds were not made the subject-matter of the wakt. 
These were flelds S.Nos. 127 and 131/1 of Shendurjana, S.Nos. 15 and 65 of 
Khedi and S.No. 33 of Mol Wihir, because in respect of these fields a parti- 
cular part of the field was stated to be the subject of the wakf in the wakf 
deed. On the issue of mesne profits, the trial Court rejected the evidence 
tendered on behalf of both the plaintiffs and the defendants and came to the con- 
clusion that there was total absence of any evidence with regard to meme 
profits and, therefore, only nominal past mesne profits could be awarded to 
the plaintiffs. Consequently the trial Court awarded mesne profits at Rs. 50 
per year in respect of pieces of lands from 8.No. 127 of Shendurjana and 
S.No. 65 of Khedi, at Rs. 100 per year in respect of pieces of lands from 
S.No. 15 of Khedi and No. 181/1 of Shendurjana and S.Nos. 71/1-A and 
72/2 of Malkapur, and at Rs. 200 per year in respect of piece of land from 
S.No. 33 of Mol Wihir. The total mesne profits which were thus awarded to. 
the plaintiffs came to Rs. 1,900 as against the claim for Rs. 7,350 made by the 
plaintiffs initially. With regard to the house property also the trial Court 
found that the plaintiffs will get possession of one-half portion of the two 
houses and three open sites mentioned in the plaint after its division, though 
the actual work of division of land will'have to be done by the Collector, 
Amravati, under s. 64 read with O. XX, r. 18 of the Code of Civil Procedure. 
So far as S.No. 33 of Mol Wihir was concerned, the trial Court found that the 
plaintiffs’ claim could be allowed only to the extent of 18 acres 24 gunthas 
subject to the maximum to the extent of onehalf share of deceased P Sheikh 
Mehatab in that land. The plaintiffs who had claimed future meme profits 
were also held entitled to them. Accordingly, a decree directing delivery of 
possession of the areas specified in the respective fields in the wakf deed wag 
passed subject, however, to a rider that in case of S.Nos. 131/1, 15, 65 and 33 
the land of which possession would be given to the plaintiffs would not exceed 
half. the area of the flelds. Survey Nos. 71/1-A and 72/2 of Malkapur were, how- 
ever, directed to be given possession of to the plaintiffs wholly. Being aggri- 
eved by this jndgment and decree of the trial Court the defendants-trans- 
ferees have filed this appeal. 


Now, the first contention which is peed on behalf of the appellants in this 
| appeal is that the appellants had specifically denied the execution of the wakf 
deed and the plaintiffs have failed to examine either the scribe of or any of 
the attesting witnesses to the wakf deed. According to the learned coun- 
sel, there is no evidence on record which can be said to prove the signature of 
deceased Sheikh Mehatab on the wakf deed and, therefore, ‘the deed was 
not proved, with the result that the very basis on which the plaintiffs laid a 
claim to the disputed properties had not been established by them. Now, so 
far as the execution of the wakf deed ia concerned, as we have already point- 
ed out above, the trial Court has mainly relied on the evidence of Kari 
Rahimuddin (P.W. 3). Having carefully gone through the evidence of Kari 
Rahimuddin, however, we are not inclined to agree with the view which is 
taken by the learned Judge of the trial Court that Kazi Rahimuddin was 
present at the time of the execution of the wakf deed. The wakf deed (exh. 
P-29) is no doubt a registered document, but that does not absolve the parties 
relying on the document from independently proving the execution of the 
document before any claim can be laid on the basis of that document. It is a 
document which shows that it was executed on July 4, 1946. It was scribed 
by one Anad Waman Muley, resident of Warud. The signature of Sheikh 
Mehatab on the document is in Modi script and the signatures of the two at- 
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testing witnesses, Sheikh Bannoo Sheikh Gafoor and Narayan Shakharamji 
Patel, are also in Modi script. Now, admittedly neither Anand Waman 
Muley, who was the scribe, nor any of the attesting witnesses has been exa- 
mined on behalf of the plaintiffs. It is true that the wakf deed is not by law 
required to be: attested, and the examination: of any attesting witness would 
not be necessary before the document can be said to have been proved. But 
if neither the scribe nor the executant of the document was available, then the 
only other witnesses who could have validly proved or deposed to the execu- 
tion of the document by Sheikh Mehatab would be the attesting witnesses or 
persons who knew the signature of Sheikh Mehatab. Kazi Rahimuddin is not 
one of the attesting witnesses, nor was there anything in the document itself 
to show that he was present at the time of its execution. Before we refer to 
the evidence of Kazi Rahimuddin, it is necessary to for to another document 
which is on record, i.e. the will exh. P-28, which also is executed by deceased 
Sheikh Mehatab on November 27, 1944. That document purports to have been 
signed by Sheikh Mehatab himself and there are six attesting witnesses. Sheikh 
Banoo Sheikh Gafoor is a-person who has attested both the will dated November 
27, 1944 and the wakf deed dated July 4, 1946. Kazi Rahimuddin is an attest- 
ing witneas to the will. A reference to one more attesting witness is necessary, 
that is, Vasant Ramchandra Kukde. The name of Vasant Ramchandra Kukde 
becomes relevant when we consider the evidence of Kam Rahimuddin, - The 
execution of the will by deceased Sheikh Mehatab does not in any way affect 
the plaintiffs’ claim if it is otherwise proved though it appears that by will 
dated November 27, 1944 Sheikh Mehatab had also dedicated certain properties 
for religious and charitable purposes, and a part of the property was, accord- 
ing to the will, to go to Sheikh Gulab. But as found rightly by the learned 
Judge, the will has been superseded, and in view of the wakf deed the will does 
not become operative. It is not necessary to refer to the evidence of Kari 
Rahimuddin who, as it appears from the judgment of the learned Judge, was 

assumed to be present at the time when the wakf deed was executed. The will 
dated’November 27, 1944 was shown to Kazi Rahimuddin and he deposed that 
he was present when Sheikh Mehatab signed it. Then he deposes that Sheikh 
Mehatab executed a wakf deed in 1946 and he was present at that time. When 
the wakf deed was shown to him, he stated that Sheikh Mehatab had signed it 
in his presence and that Sheikh Mehatab was keeping good health when he 
executed the wakf deed. His evidence in crogsexamination, however, shows 
that his statement that he was present at the time when Sheikh Mehatab execut- 
ed the wakf deed cannot be accepted as true. When he was asked about the 
detas of the time when the wakf deed was written, he expressed his inability 
to say whether the wake deed was executed -in the morning or in the evening. 
He also could not give the names of the other persons who were present on that 
day and whether those persons were from Shendurjana or some other villages. 
Shendurjana was the place where Sheikh Mehatab resided and where the docu- 
ment was Written. He further says that Vasant Kukde, Gangaram Bhuraji 
and Shankarrao Mukhlaji were among the persons present when the wakf deed 
was written, and Vasant Kukde wrote the wakf deed. According to: him, 
Vasant Kukde was specially called from Warnd for writing the document. Now, 
the document itself shows that Vasant Kukde had not written the doctiment 
and he was only an attesting witness to the will executed two years earlier. 
Neither Gangaram Bhuraji, nor Shankarrao Mukhlaji nor Vasant Kukde are 
examined as witnesses. There is no other means of ascertaining whether they 
were really present. These are the persons who are the attesting witnesses to 
the will, and in all probability, when the witness was referring to these names, 
he was obviously referring to these witnesses as those who had signed as attest- 
ing witnesses-on-the will. The witness went td the extent of deposing that 
he had attested the wakf deed. As already pointed out, there were only two 
attesting witnesses to the wakf.deed and Kazi Rahimuddin is not one of them. 


\ 
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When the witness was deposing tothe fact of his having attested the document, 
it appears to us that he was all the time deposing to the will and not to the 
wakf deed because he is a witness to the will. The witness further stated that 
the wakf deed was handed over to the panchas plaintiffs after it was written. 
Mohammad Kasam (P.W.1) who is examined as P.W.1, however, does not 
depose that the wakf deed was given to him after it was written. Mohammad 
Kasam’s statement in examination-in-chief was that the wakf deed was given 
to him two or three days prior to his death by Sheikh Mehatab himself. Ac- 
cording to the witness, the plaintiffs were called there, but he prevaricated 
later and said that the wakf deed was handed over to the plaintiffs two or three 
days after its registration. The witness further claims to have gone to Morahi 
two days after the document was written for the purpose of registration of the 

wakf deed, and the deed was, according to him, registered on the third day. 
This statement again is not borne out by the endorsement of registration on the 
document. The document was written on July 4, 1946 and it was registered 
about 20 days later i.e. on July 24, 1946. When the Witness was further cross- 
examined as to when the wakf deed was executed, he stated that it was execut- 
ed in the month of April while the wakf deed was actually executed in the 
month of July 1946. All these statements which are made by witness Kani 
Rahimuddin clearly show, in our vidw, that the witneas knew nothing about 
the wakf deed nor was he present at the time when it was either executed or 
registered. Now, the learned Judge, while noticing these discrepancies in the 
evidance of Kazi Rahimuddin, has tried to explain away the discrepancies by 
observing that the confusion was very likely when the witness was coming forth 
to say about the execution of two documents in his presence. While making 
these observations, the learned Judge seems to have assumed that the witness 
was present at the time of the execution of the wakf deed when that was the 
very fact which had to be ascertained after going through his evidence. It is 
not disputed that no other witness speaks of having seen Sheikh Mehatab sign 
this document, and if Kaxi Rahimuddin’s evidence is rejected, there is no other 
oral evidence on which it could be held that it is proved that the signature on 
the wakf deed (exh. P-29) is that of Sheikh Mehatab. 


Miss De, learned counsel appearing on behalf of the plaintiffs, however, con- 
tends that even on the other two grounds, namely, the comparison of the hand- 
writing and the endorsement made by Sub Registrar, the finding that the execu- 
tion has been duly proved can be sustained. Now, it is no doubt true that the 
learned Judge has tried to compare the signature of the executant on the wakf 
deed with the signature made by him on the will. We are not in a position 
to ascertain whether the learned Judge who decided the suit was familiar with 
the Modi script. But that apart, in our view, though it is permissible for a 
Court under s. 73 of the Evidence Act to compare signatures, a comparison of 
handwriting as a mode of proof is very hazardous and inconclusive, specially 
when it is made by one not conversant with the subject and without such gui- 
dance as might be derived from the evidence of experts. A judge should 
not, therefore, decide the question whether the disputed signature agreed with 
the other signatures of a certain person merely on his own inspection without 
the assistance of expert evidence: [See also Asmat Ullah Khan v. Shiam Lat]. 
By such a comparison of signatures, the document cannot be said to have been 
proved as required by s. 67 of the Evidence Act. 


The learned Judge then relied on the provisions of s. 60 of the Indian Regis- 
tration Act, 1908, and held that the certificate of registration under. s. 60 of 
that Act was ‘somewhat’? evidence, of execution. Sub-section (J) of s. 60 
provides that after such of the provisions of ss. 34, 35, 58 and 59 as apply to 

any document presented for registration have been complied with, the regis- 
tering officer shall endorse thereon a certificate containing the word E 
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ed’’, together with the number and page of the book in which the document 
has been copied. Then sub-s. (2) provides that such certificate shall be signed, 
sealed and dated by the registering Officer, and shall then be admissible for 
the purpose of proving that the document has been duly registered in manner 
provided by this Act, and that the facts mentioned in the endorsements refer- 
red to in s 59 have occurred as therein. Section 59 requires the registering 
Officer to affix the date and his signature to all endorsements made under ss. 52 
and 68, relating to the same document and made in his presence on the same 
day. Now, it is difficult for us to appreciate the argument which is advanced 
on behalf of the plaintiffs that even though the evidence of Kazi Rahimuddin 
is rejected, the endorsements made under s. 60(2) would be sufficient to prove 
the execution of the document (exh. 29). In our view, there is nothing in 
a. 60(2) by which these endorsements made by the registering officer could be 
treated as substitute for the evidence which is contemplated by s. 67 of the 
Evidence Act when a document which has been executed by a person is requir- 
ed to be proved. Section 67 of the Evidence Act provides that if a document 
is alleged to be signed or to have been written wholly or in part by any person, 
the signature or the writing of so much of the document as is alleged to be in 
that person’s handwriting must be proved to be in his handwriting. It has 
been held by this Court as far back as in Maruti v. Dattu? that from the en- 
dorsement made by the registering Officer that a certain person admitted the 
execution, it may be presumed that the person who admitted execution was the 
person who signed the deed but that does not of itself prove who signed the 
deed. That was a case in which the plaintiff’s title to the suit property de- 
pended on a document which was a sale deed which purported to have been exe- 
cuted by defendant No. 1. Defendant No. 1 was not examined, nor was the 
writer of the document; nor was any witness who purported to have attested it 
examined, and the question was whether the document could be said to be 
proved on the basis of the endorsement made under s. 60 of the Registration 
Act.’ Reliance was placed on an earlier decision of this Court in Thoma v. 
Govind. In that case the learned Judges had observed (p. 404): 


“...on the document here there are endorsements made in accordance with the 
provisions of s. 58, and in those endersements it is stated that the executants admit 
execution of the document and receipt of money. 

We are unable sitting here in second appeal to say that these endorsements prove 
the execution and the receipt of consideration money, but we are able to say that the 
endorsements may be admissible for that purpose. 

We must therefore reverse the decree of the lower Appellate Court and send back 
the case for re-determination in the light of these remarks. 

' At the same time we desire to make it clear that though the certificate is ad- 
missible for the purpose of proving that the facta mentioned in the endorsement occur- 
red as therein mentioned, we do not wish to fetter the discretion of the Court, or to 
suggest that by reason of those cndorsements the Judge is bound to hold that there 
has been’ such execution and payment as the endorsements suggest.” 


The Division Bench, after referring to ‘these observations, held (p. 194): 

“The anly effect of that decision is that the certificate can be considered as prov- 
ing certain facts within the meaning of s. 60 of the Indian Registration Act. These 
facts might go so far in this case as to show that the pereon purporting to sign 
exh 22A admitted his signature before the Registrar. In the absence of any further 
evidence, and no evidence was led in the Courts below, that would not be evidence 
af the necessary link in the chain that the persoan who admitted execution before the 
Registrar was the person who could give title to the plaintiff. The only facts which 
are mentioned in the endorsement are that a certain person admitted execution, and 
one is entitled to presume that the persan who admitted execution was the person who 
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signed the deed. But that, as I have tried to point out, does not of itself prove who 
- signed the deed. It is useless, therefore, in my opinion, to send down the case for tur- 
ther examination by the Court below. It is unfortumate for the plaintiff that he was 
unable to prove his document, but as the evidence stands he was bound to fail.” 


The case before us is almost identical to the case which was being decided by 
the Division Bench in Maruts v. Datite 


tg laa Mods v. Nandram* Wanchoo C. J. (as he then was) observed 
D. : 

“Among the endorsements referred to in s. 59, is the endorsement under s. 58. 
The endorsement under s. 58 includes the signature and admission of every person 
admitting the execution of the document. It is from this admission of execution made 
under s. 58 that the Courts have held that the registration of documents is some proof 
of its execution. At the same time, it may be remembered that this mode of proof 
cannot take the place of proof as provided by s. 67 of the Evidence Act which lays 
down that if a document is alldged to be signed or to have been written wholly or in 
part by any person, the signature or the hand-writing of so much of the document 
as is alleged to be in that person’s hand-writing must be proved to be in his hand- 
writing.” (Italics are ours). 


À- similar view of the effect of the endorsement made under s. 60 of the 
Registration Act has been taken by the Andhra Pradesh High Court in 
Ramanna v. Sambamoorthy” The Division Bench observed in paragraph 19 
of os judgment (p. 368): 

..The effect of the registration is not to prove execution as provided by Sec. 67 
Mie eee A a a e 
tlon in solemn circumstances. The certificate of the registering officer is admissible not 
to prove the execution of the deed but merely to prove the admission of execution, the 
effect of such admission being in each case a separate question.” 


We may algo refer to the view taken by the Assam & Nagaland High Court 
in Bhutkams Nath v. Kamaleswart.6 With reference to s. 60 of the Registra- 
tion Act, the Division Bench observed (p. 17): 

“It is, however, well-settled that when execution of a document is being chal- 
lenged the certificate of registration alone will not be sufficient proof of the due exe- 
cution of the document. Registration does not dispense with the necessity af proof af 
execution when the same is denied, It is true that a sale deed is not required by law 
to be attested. Even then, proof of execution of a sale deed, when it is denied, will 
have to be furnished as in the case of any other document under Sec. 67 of the 
Evidence Act.” 

In our view a certificate of registration given under s. 60 of the Registra- 
tion Act is not sufficient to prove due execution of a document and when the 
execution of a document is denied proof as required by a. 67 of the Evidence 
Act must be furnished. In the absence of any other evidence on record ad- 
duced by the plaintiffs, it is clear that it is not possible to hold merely on the 
basis of the endorsement of the registering Officer that the execution of the 
wakf deed by deceased Sheikh Mehatab has been proved as required by s. 67 
of the Evidence Act. 


The learned counsel appearing on behalf of the plaintiffs, however, referred 
to the decision of the Privy Council in Gopal Das v. Srv Thakurji7 In that 
case their Lordships of the Privy Council observed that when the objection to 
be taken is not that the document is in itself inadmissible but that the mode 
of proof put forward is irregular or insufficient, it is essential that the objec- 
tion should be taken at the trial before the document is marked as an exhibit 
and admitted to the record and the party cannot lie by until the case comes 
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before a Court of appeal and then complain for the first time of the mode of 
proof. It is difficult for us to see how these observations could be of any assis- 
tance to the plaintiffs. If Kazi Rahimuddin’s evidence was accepted, there 
could be no objection to the mode of proof of the document because if he had 
seen the document being executed, he was the best witness who could have 
proved Sheikh Mehatab’s signature. The objection of the defendants in the 
instant case is not to the mode of proof but their contention is that the evidence 
of Kari Rahimuddin must be rejected because he was not present when the 
document was executed. This objection to reading the evidence of Kazi Ra- 
himuddin as of a witness who could legally prove exh. P-29 could be taken only 
at the stage of arguments and the defendanta’ contention that Kazi Rahim- 
uddin must not be believed as a witness cannot be ruled ont, and indeed, as we 
have found, there is substance in that objection. Even the Privy Council de- 
cision in Gopal Das’s case cannot be read as laying down that where a stranger 
to a document denies the execution of the document, the document must be 
taken to have been proved merely on the endorsement of the registering Officer. 
That was a case in which the document concerned was a registered receipt of 
the year 1881 and the suit in which the question with regard to that receipt 
arose was filed sometime about forty years later and it was in that context that 
the Privy Council observed (p. 225): 

_“...It seems clear that any objection to the sufficiency of the proof upon this point 
would have been idle, the circumstances being such that the evidence of due registra- 
tion is itself some evidence of execution as against the plaintiffs.” 


Even there, the words used are ‘‘some evidence’’ and we are not, therefore, 
inclined to read the decision of the Privy Council in Gopal Das’s case as lay- 
ing down that proof as contemplated by s. 67 of the Evidence Act can be dis- 
pensed with in the case of a registered document. It is not, therefore, possible 
for us to sustain the finding of the learned Judge that exh. P-29 was proved as 
a wakf deed duly executed by deceased Sheikh Mehtab.... 

The result, therefore, is that the Judgment and decree of the trial Court 
decreeing the plaintiffs’ suit are set aside and the plaintiffs’ suit shall stand 
dismissed with costa throughout. The Court-fees on the claim in the trial 
Court will be recovered from the plaintiffs by the State. 

Appeal allowed. 


Before Mr. Justice Nain. 
THE MUNICIPAL CORPORATION OF GREATER BOMBAY 


Y. 
PANDIT VISHWANATH ATMARAM MISHRA.* 
Bombay Municipal Corporation Act (II of 1888), Secs. 304, 351—Difference between. 

Sections 304 and 351 of the Bombay Municipal Corporation Act relate to two 
different situations. Section 304 relates to the use of land for the purpose of lay 
out of the streets and relates to entire constructions. Section 351 has nothing to 
do with the intended use of land. It is concerned with construction. It pertains 
to both the erection of new buildings as well as additions or alterations to exist- 
ing buildings. This is for the purpose of regulating buildings and not for the pur- 
pose of lay out of streets. 

The Municipal Corporation of Gr. Bombay v. Prem} Haridas Patel! referred to. 


K. K. 8&inghw insructed by A. M. Desas, attorney for the appellants. 
C. J. Shah and D. R. Dhanuka with N. P. Matas, for respondent No. 2. 
"Decided, September 16,1971. Appealfrom at Bombay in Suit No., 8752 of 1971. 


Order No. 2887 of 1871 against the decision 1 1988) A. O. No. 26 of 1907, decided 
of N. M. Shanbhag, Judge, City Civil Court by Vaidya J., on January 91, 1969 (Unrep:). 
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Naw J. This is an appeal by the Municipal Corporation of Greater 
Bombay (hereinafter called ‘‘the Municipal Corporation’’) against the order 
dated August 9, 1971 passed by a Judge of the Bombay City Civil Court on a 
notice of motion, issuing an injuction against the appellants restraining them 
pending the hearing and final disposal of the suit from demolishing certain 
structures belonging to the respondents. The appellants are the original de- 
fendants in the suit. The respondents are the plaintiffs in the said suit. 

A few facts leading to this litigation may be briefly stated. The plain- 
tiffs claim to be the owners of two pieces of land bearing survey No. 11 Hissa 
Nos. 1 and 2 and survey No. 23 Hissa No. 10 situated in village Asalphe, Ghat- 
kopar, within Greater Bombay (hereinafter referred to as ‘‘the said land’’). 
It appears that on March 2, 1971 an overseer of the Municipal Corporation 
found some work in progress on the said land which, according to him, was 
unauthorised construction. On March 3, 1971 the Assistant Engineer of the 
Municipal Corporation served on the plaintiffs notice under s. 354A of the 
Bombay Municipal Corporation Act, LI of 1888 (hereinafter referred to as 
‘tho Municipal Act”), calling upon the plaintiffs to stop the construction. 
The Municipal Corporation alleges that the plaintiffs failed to comply with this 
notice. -On March 20, 1971 the Municipal Corporation served on the plain- 
tiffs another notice under s. 351 of the Municipal Act calling upon the plain- 
tiffs to show cause why the construction should not be demolished. The 
plaintiffs sent a reply on March 26, 1971 denying that the construction was un- 
authorised. Thereafier on May 13, 1971 the Municipal Corporation served 
three notices on the plaintiffs under ss. 351 and 352A of the Municipal Act call- 
ing upon the plaintiffs to show cause why the structures on the said land 
should not be demolished. The plaintiffs replied to the said letters on May 14, 
1971. On May 17, 1971 the plaintiffs filed the suit from which the present 
appeal arises for a permanent injunction restraining the Municipal Corpora- 
tion from demolishing the structures on the said land and from enforcing the 
gaid three notices issued under as. 351 and 352A of the Municipal Act. The said 
suit is pending. The plaintiffs took out a notice of motion for interim infune- 
tion pending the hearing and final disposal of the suit. An ad interim injune- 
tion was granted. The notice of motion was disposed of on August 9, 1971 
and an interim injunction was granted. It is against the said order that the 
present appeal has been filed. 

In the order the learned Judge of the City Civil Court has referred to a 
judgment of my brother Vaidya J. in The Municipal Corporation of Gr. Bom- 
bay v. Premji Haridas Patel’ and more particularly to the following passage 
in the said judgment: 

“|,.A notice under section 304 is intended for one situation and the notice under 

section 351 is intended for another. It is clear that section 304 is attracted when the 
entire structure is built unauthorisedly without taking the permission under section 304. 
Section 351, on the contrary, applies when additions and alterations are made to pre- 
existing structures because section 851 refers to the execution of any work described 
im section 342 or commenced contrary to provisions of section 347. Section 842 pro- 
vides for hotice to be given to the Commissioner of intention to make additions, alter- 
ations or repairs to buildings which are already existing. Sectlon 347 provides when 
work may be commenced”. 
The learned Judge of the Bombay City Civil Court goes on to state that he is 
to be guided by the aforesaid decision. He further states that even an obter 
dictum of the High Court will he binding on him. Purporting to follow the 
said decision, the learned Judge granted the injunction by his aforesaid order 
which is the subject-matter of this appeal. 

It appears to me that the learned Judge of the City Civil Court has mis- 
construed the judgment of my learned brother Vaidya J. To bring out this, 


1 (1960) A. O. No. 26 of 1967, decided by Vaidya J., on January 71, 1960 (Unrep.). 
BLAR.—8. 


114 . THE BOMBAY LAW REPORTER. [VOL LXXVI. 


it becomes necessary to refer to a few provisions of the Municipal Act. I 
might perhaps mention here that my brother Vaidya J. was concerned in the 
matter before him with s. 804 of the Municipal Act and not with s. 851. The 
reference to s. 851 is by way of discussion, for the purpose of construction of 
s. 804.. ' 


Chapter XI of the Municipal Act bears the heading ‘‘RHGULATION OF 
STREETS’’. The said Chapter also contains sub-headings under which 
various sections pertaining to the sub-headings are set out. After a. 301 m 
the said Chapter, the sub-heading is ‘‘Provisions concerning private streeta.’’ 
Sections 802 and 804 are a‘part of Chapter XI under the aforesaid sub-head- 
ing. Section 802 provides that every person who intends to use any land for 
building purposes shall give notice to the Commissioner of his intention to 
use the land for such purposes. Section 804 provides that no person shall use 
any land for building etc. unless he has given previous written notice of his 
intention as provided in s. 302. It is clear that ma. 302 and 304 pertain among 
other thmgs to intended use of land for building Purposes and these provi- 
sions are also made for the purpose of regulation of streets and for making 
provisions concerning private streets. These sections are inserted in the 
Municipal Act to serve a particular purpose as my brother Vaidya J. has 
pointed out. Section 802 (2) provides that nothmg in ss. 802 to 304 shall be 
demeed to affect or to dispense with any of the requirements of Chapter XI. 
Chapter XII contains provisions for ‘‘BUILDING RHGULATIONS’’. 

The first sub-heading is ‘‘Notice regarding Erection of Buildimgs’’. Sec 

tion. 887 which is the first section in the said Chapter provides that every 
person who shall intend to erect a building shall give to the Commissioner 
notice of his said intention in the prescribed form. Then there is another 
sub-heading reading as ‘‘Notices regarding Hxecution of Works not amount- 
ing to the Erection of a Building”. Under the said sub-heading s. 842 pro- 
vides that every person who shall intend to make any addition or alteration 
to a building shall give notice to the Commissioner of his intention to do so. 
We thus find that s. 337 pertains to erection of new building and s. 842 per- 
tains to making alterations or additions to existing buildings. Section 847 
provides that no person shall (a) commence to erect any building and (b) exe- 
cute any such work as is described in s. 342 because erection of a new build- 
ing falls under s.‘337 whereas the work of addition or alteration falls under 
s. 342. Section 851 also pertains to both the situations contemplated by s. 347, 
namely, (a) erection of a new building—a matter covered by s. 887, and (b) 
execution of any such work as is described in s. 342, namely, the work of addi- 
tion or alteration to an existing building. Section 351 provides that if such 
erection of a new building or addition or alteration to an existing building is 
carried out without a proper notice to the Municipal Commissioner prescribed 
by sa. 342 and 847, the Municipal Commissioner may serve a notice on the 
person who has carried out such work to show cause why such work shall not 
be removed, altered or pulled down. Section 851 (2) provides that if such 
pergon shall fail to show sufficient cause, to the satisfaction of the Commissioner, 
the Commissioner may with the approval of the Standing Committee pull down 
such work. Section 852A authorises the Commissioner in proper cases to carry 
out the work without the approval of the Standing Committee. : 

It would appear from the above discussion that ss. 804 and 351 undoubtedly 
relate to two different situations. Section 304 relates to the use of land for 
the purpose of lay out of the streets and relates to entire constructions. Nec- 
tion 851 has nothing to do with the intended use of land. It is concerned 
with the construction. It pertains to both the erection of new buildings as 
well as to additions or alterations to existing buildings. This is for the pur- 
pose of regulating buildings and not for the purpose of Jay out of streets. It is, 


—_ 
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therefore, not correct to say that s. 851 does not pertain to construction of new 
buildings, or that therefore the notice in this case is illegal or improper. 

In view of the above discussion, the order under appeal is set aside. 

Mr. Singhvi appearing for the Municipal Corporation agrees -with the 
plaintiffs that before making an order for demolition under ss. 851(2) and 
a. 852A the plaintiffs will be given a personal hearing by Mr. Prabhavalkar,: 
Deputy Municipal Commissioner at Ghatkopar on September 24, 1971 at 
3 p.m. at the Municipal Office at Ghatkopar. If this date is not convenient 
to the Deputy Municipal Commissioner, he may fix thereafter another date 
and time of which he shall give at least one week’s notice to the plaintiffs. 
If after such hearing the Commissioner or the Deputy Municipal Commis 
sioner decide to remove, alter or pull.down the construction carried out by 
the plaintiffs, they shall give to the plaintiff a fortnight’s notice in EDE of 
their intention to do so before carrying out guch work. 

In view of the above order and agreement the suit will not survive EET 

plamtiffs will have the same placed on board of the City Civil Court for- with- 
Gana The plaintiffs shall pay to the Municipal Corporation the costs of 
this appeal, notice of motion and the suit. The plaintiffs have given an un- 
dertaking tothe City Civil ee ee A 
of construction pending. the hearing and final--disposal of the > suit. -The 
plaintiffs give. undertaking to this Court not to carry out any further cons- 
truction until the final decision of the Municipal Commissioner or Deputy 
Municipal Commissioner under as. 851 and 352A is communicated to the 
plaintiffs. . 


ORIGINAL CIVIL. 


Before Mr. Justice Nain. 


M/S. THE GREAT BASTERN SHIPPING CO. LTD. v. THE 
UNION OF INDIA* 

Customs Act (52 of 1962), Secs, 3(21), 87, XT), 2(88), 86(1)—Indian vessel registered as . 
foreign—going vessel carrying foreign cargo to Indian ports—Vessel loading costal 
cargo at intermediate Indian ports for delivery at Indian porte—Whether vessel a 
foreign—going vessel within s. 2(21) and exempted from duty under s. 87. 

An Indian ship registered with the Shipping Authorities as a foreign-going vemel 
carried goods from Indian ports to Japan and from U.S.A. it carried goods to some 
foreign ports and the ports of Madras and Calcutta. When on the way the ship 
arrived at Bombay, tt had a small quantity of foreign cargo and im order not to 
waste its carrying capacity it took a large quantity of cargo at Bombay and Madras 
for delivery at Madras and Calcutta. The Customs authorities called upon the 
shipping company to file a Bill of Entry for imported ship stores consumed during 
its voyage from Bombay to Calcutta. 

Held, that in the circumstances of the case the vessel did not lose the 
af being a foreign-going veel within the meaning of s. X21) of the Customs 
Act, 1962 merely because the vesel had some coastal cargo on board along with 
foreign cargo when it sailed from Bombay, and 

that as the consumption of imported ship stores was during the compulsory 


istence of foreign cargo on boerd which had to be delivered at these ‘ports, the 


vessel was exempted from duty on imported stores under s. 87 of the Act. 


Judgment of Banerjee J. in the Calcutta High Court in the Matter No. 414 of 
1980, decided on December 12, 1972, referred to. 


* Decided, February 19,1978. O.C.J. Miscellaneous Petition No. 173'of 1909, ° ` 


¢ 
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G.A. Thakkar with A.N. Mody, instructed by Pandia & Oo., for the peti- 
tionersg, 
R. J. Joshs, with O. J. Shah, instructed by V. B. Shastra, for the respondents. 


Naw J. This is a petition for a writ of certiorari or other e writ, 
order or direction quashing three orders exhs. F, H and I to the petition. The 
order exh. F is passed by the Assistant Collector of Customs, Bombay, on April 
7, 1966. Hxhibit H is an appellate order passed by the Collector of Customs, Bom- 
bay, on October 25, 1966 and exh. I is an order dated Novamber. 1, 1968 passed 
by the Government of India in revision. In the said orders the authorities 
have held that if a foreign-going Indian cargo vessel loads coastal cargo. at 
intermediate Indian ports for delivery at other Indian ports it is liable to pay 
customs duty on imported fuel and other consumable goods on board and is not 
exempt from such duty under s. 87 of the Customs Act, 1962. 

The petitioners own 16 ships of which 13 are exclusively foreign-going ves- 
sels and the remaining 3 are coastal vessels. One of the ships owned by them 
is m.v. “Jag Shanti”. It is registered as a foreign-going vessel. Its thir- 
teenth voyage started at Calcutta on July 3, 1964 for Yawata in Japan. . In 
Calcutta it took about 10,000 tons of iron ore intended for Yawata in Japan. 
At Kakinada in India it took about 3,000 tons more of iron ore intended for 
Yawata. The ship reached Yawata on August 16, 1964 and unloaded its entire 
cargo, booked for that.port. Theregfter it commenced its fourteenth voyage 
and it proceeded via Pacific Ocean to the West Coast of the U.S.A., on the way 
picking up cargo for delivery at porta on the U.S.A. west coast, Japan, India, 
Pakistan and what is now Bangladesh. On ita way back from the west coast 
of U.S.A. it discharged some cargo on Japanese ports and proceeded to Cal- 
cutta via Tuticorm, Bombay and Madras. When the ship reached Bombay, 
it had a amall quantity of about 3,000 tons of foreign cargo intended for Cal- 
cutta. In Bombay it took about 8,442 tons of cargo for Madras and Calcutta. 
The goods intended for Madras were discharged at Madras and a further ee 
signment of $40 tons was taken at Madras for Calcutta. The remaining car 
both foreign and Indian was discharged at Calcutta. After Oalcutta the ate 
proceeded on its fifteenth voyage again to Japan, but with this we are not con- 
cerned, 

It will be seen from what has been stated hereinabove that a large part of 
the goods carried by m.v. “Jag Shanti” was carried from Indian ports to 
Yawata in Japan and from Pacific Coast of U.S.A. to ports in Japan, India, 
Pakistan, and now Bangladesh. It is true that when proceeding from Bombay 
to Calcutta via Madras, it had only about 8,000 tons of foreign cargo left to be 
delivered at Calcutta. It, therefore, took about 8,800 tons of cargo at Bombay 
and Madras for delivery at Madras and Calcutta in order not to waste its carry- ` 
ing capacity. . 

After getting the particulars of the goods carried by m.v. “Jag Shanti” on 
its thirteenth and fourteenth voyages from Calcutta to American west coast via 
Japan and back to Calcutta, the Oustoms Authorities called upon the petitioners 
to file a Bill of Entry for ship stores consumed during: what they called ‘‘coastal 
trade” and to pay duty thereon. The petitioners refused to comply. On 
April 7, 1966 the Assistant Collector of Customs, Bombay, passed his order 
exh. F to the petition. In the said order it is stated that while the ship carried 
some bottom cargo from abroad, it lifted a larger quantity of goods from Bom- 
bay and Madras for delivery at Madras and Calcutta and the local cargo being 
comparatively more than the foreign cargo carried by the veesel between Bom- 
bay and Calcutta, the ship is treated as having entered into “coastal trade” 
for the purpose of levying of duty on ship store and that the exemption under 
s. 87 of the Customs Act, 1962 will not be applicable. This is the firat impugn- 
ed order.’ The petitioners appealed to the. Collector of Customs who passed 
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his order dated October 25, 1966 exh. H to the petition. The Collector of Cus- 
toms took the view that once a foreign-goimg vessel takes cargo from one Indian 
port for delivery at another Indian pert even if it has got foreign cargo on 
board it loses the privilege of being a foreign-going vessel and must pay duty 
on the imported fuél and other storea consumed on board ‘during that period. 
He rejected the appeal’ and confirmed the order of the Assistant Cugtoms Col- 
lector, This is the second impugned order. The’ petitioners filed a revision 
application with the Government of India which was rejected by order dated 
Novémber 1, 1968 exh. I to the petition. Thereafter on February 6, 1969 the 
petitioners have fled the present petition’ challenging the validity of the three 
orders exhs. F, H and I to the petition. 

The reapondenta have filed the affidavit dated May 22, 1969 of one N. H. Saif, 
Assistant Collector of Customs, Bombay, in reply to the petition. The respon- 
dents have taken the following contentions :— 

(1) That the vessel m.v. ‘‘Jag Shanti” loaded local cargo weighing 6,738 
metric tonties for Madras at Boinbay and 1,540 metric tonnes for’ Calcutta. As 
compared with that there was foreign cargo‘ of 8,057.61 metric tonnes from 
Bombay to Oaleutta. Thus the vessel hed preponderance of coastal cargo as 
compared to the foreign cargo. 

(2) The vessel m.v. ‘Jag Shanti” had both coastal cargo as well as foreign 
cargo at the time when she left the port of Bombay and the said vessel could 
not therefore be treated as a foreign-going vesel within the meaning of s. 2(21) 
of the Customs Act, 1962. 

“(8) A foreign-going veasil is a vesbel'for thé time being engaged in the 
cdrriage of goods or passengers between any port in India and any port outside 
India, whether touching any intermediate port in India or not. In this case the 
vessel m.v. ‘‘Jag Shanti?’ when it was at Bombay took coastal cargo meant for 
Indian ports only and rot for any foreign port and accordingly it could not be 
deeinéd to be a foreign-goimg vessel within the meaning of s. 2(27) of thé 
.Cistoms Act, 1962. The said vesel would have coritinued to be a foreign- 
going vessel if it had not loaded coastal cargo at Bombay intended for Madras 
ard Calcutta. ` - 

‘It is necessary to refer to some provisions’ óf law. Section 2(7) of the 
Cantona Act defines ‘‘coastal goods’’ as meaning goods other ‘than impotted 
goods, transported in a ‘vessel from one port in India to another. It is not in 
dispute that the goods ‘loadéd by m.v. ‘‘Jag Shanti’? at Bombay for Madvtes and 
Galentta were not imported. Section 2 (38) defines ‘‘stores’’’ as meaning goods 
for use in a vessel or aircraft and includea fuel and spare parts. Section (21): 


which is the subject-matter ‘of intérpretation ‘reads as follows:——" ~ 
“+ “2 (21) “foreign-going vessel ‘or aircraft? means any vessel or aircraft for the time 


Section 86(1) provides that- any stores aobited in a | or arni may, 
without payment of duty, remain on board such vessel or aircraft while tt is in: 
India. ‘Section’ 87 provides that any imported stores on: board a vessel or air- 
craft may without payment of duty be consumed thereon as: stores during the 
period such vesel or aircraft is a foreigm-going vessel or aircraft. - -- 

The contention of.-the petitioners is that, on the thirteenth and fourteenth 
voyages of m.v. ‘‘Jag Shanti” from Bombay to U.S.A. west coast ports via 
Japan and back via Japan to Bombay, bulk of the goods was carried by the veasel 
from ports in India to ports in Japan and from porta m U.S.A.:to porta in 
Japan, India, Pakistan and Bangladesh. .Even-when the vessel carried about 
7,000 tonnes. of- coastal cargo from Bombay to Madras and Calcutta it had 


& 
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some foreign cargo loaded at foreign ports for delivery in Calcutta which' the 
vessel was bound to deliver at Calcutta. It is only in order not to waste the 
unused carrying capacity of the vessel that some coastal goods were carried 
from Bombay to Madras and Calentta. The petitioners state that m.v. “Jag 
Shanti’’ is registered with the Shipping Authorities as a foreign-going vessel. Its 
normal work is to carry goods from ports in India to porte abroad and from 
ports outside India to other ports outside India and from ports outside India 
to ports in India and that they carried the small consignment from Bombay to 
Madras and Calcutta while they had foreign goods on board, which they were 
in any case bound to deliver at Calentta. It is, therefore, contended that. the 
vessel did not cease to be a foreign-gomg vessel because it carried a quantity 
of cargo from an Indian port to another Indian port while engaged m carry- 
ing goods from a port outside India to ports m Intia.. 

It is firstly contended on behalf of the respondents that because on its jour- 
ney from Bombay to Calcutta the vessel carried coastal cargo weighing 7,088 
metrice tonnes for Madras and 1,544 metric tonnes for Calentta as compared 
with foreign cargo of 8,057 metric tonnes intended for Madras and Calcutta, it 
had preponderance of coastal cargo and, therefore, it ceased‘to be a foreign- 
going vessel. I am afraid, I am unable to accept this contention. If at the 
time of loading 6,788 tonnes at Bombay for Madras and Calcutta the vessel 
did not have on board goods loaded abroad which were intended for delivery 
in Madras and Calcutta, it could reasonably have been argued that the ship was 
carrying only coastal goods. In this case the vessel had on board some cargo 
loaded abroad which under the contract of affreightment it was botmd to dali- 
ver at Madras and Calcutta. The vessel had, therefore, necessarily to sail 
from Bombay to Madras and Calcutta. If in the course of that necessary voyage 
it took some cargo which was even larger than the foreign cargo it was iilsthcts 
for delrvery at Indian ports it did so only not to waste the carrying capacity of 
the vessel which would have been a dead loss to the Company. The petition- 
ers put the vessel to the best use. In my opinion, this does not make the ship - 
any the leas a foreign-going vessel. 

Mr. Joshi, who appears on behalf of the respondents, contended that s. been 
defines a “ foreign-going vessel’? as a vessel for the time being engaged in the 
carriage of goods or passengers between a port in India and a port abroad (ita- 
lics supplied). He contended that when the vessel carried some goods from Bom- 
bay which were intended for delivery in Madras and Calcutta, it was for the 
time being engaged in carrying coastal goods. This contention does Ey appear 
to me to be correct. because the vessel was principally engaged in 
cargo intended for Madras and Calcutta which it had taken at ae 
If in the ‘course of that voyage, it took some Indian cargo, it could not be said 
to be engaged in carrying coastal goods, because the main.purpose of the voy- 
age was to deliver goods at Indian ports which the vessel had brought from 
foreign ports. I also do not accept the contention on behalf of the respon- 
dents that becanse the vessel had some coastal cargo on board along with for- 
eign cargo when it sailed from Bombay, the vessel could not be treated as a 
foreign-going veasel within the meaning of s. 2(27) of the Customs Act. At 
the time the vessel sailed from Bombay with a small quantity of foreign cargo 
and larger quantity of coastal cargo, it was still engaged in the carriage of 
goods between ports abroad and ports in India because it had such goods on 
board which it must deliver under the contract of affreightment. 

Mr. Joshi lastly contended that on the voyage between Bombay and Madras 
the veesph ic ‘gonsumed imported stores on board such as fuel and other consum- 
able afti da, partly for the purpose of carrying coastal goods and as such the 
vessel should not be exempted under s. 87'of the Customs Act from paying 
duty Ee eit so consumed. But as I have stated this consumption was 
dm tlie course“of a compulsory voyage from Bombay to Madras and Cal- 
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cutta, which was necessitated by the existence of foreign cargo en board which 
must be delivered at these porte. The fuel and stores consumed on such voy- 
age would in my opinion be exempt from duty because their consumption was 
in any case inevitable during the voyage for delivery of foreign cargo. 

In the result I hold that the respondents are not entitled to call upon the 
petitioners to flle a Bill of Entry for whip stores consumed during its voyage 
from Bombay to Caleutta between December 11, 1964 and January 21, 1965. 


My attention has been drawn to a judgment dated December 12, 1972 of 
Banerjee J. in the Calcutta High Court in the Matter No. 414 of 1969 wherem 
the learned Judge has taken the same view as I have taken and has put the 
same interpretation on a. 2(2/) of the Customs Act as I have put. 


In the result, the rule is made absolute in terms of prayers (a) and (b). 
The respondents will pay the costs of the petitioners. 
Rule made absolute. 


Before Mr. Justice Vimadalal. 


W GORDHANDAS & CO. v. D. ARVIND MILLS.* 

Civil Procedure Code (Act V of 1908), O. VII rr. 3, 4 5; O. XIV rr. 3, 4, 5—When 
denial in comprehensive form in written statement oan be regarded as specific dental 
for purposes of O. VII, r. 3—Whether words “or by necessary implication” in O. VIO 
T. 5 refer only to a denial and not to a non-admission—Non-admission of averment 
made in plaint whether justifies Court tn framing issue regarding tt. 

Under O. VIII r. 3 of the Civil Procedure Code, 1908, as far as the facts constitut- 
ing the gist of the action or the bundle of all the essential facts comprising the cause 
of action are concerned, the averments in the plaint must be denied spectfloally in 
the written statement, if it is Intended to dispute the same. A denial in a compre- 
hensive form in a written statement is regarded as a sufficiently specifie denial only 
in regard to subsidiary facts which are either introductory or explanatory as being 
matters of inducement, or are consequential and form no part of the cause of action 
of the plaintiff. 

Observations in Odgers on Pleading and Practloe, 19th Ed., pp. 191-193, and 
Bullen & Leake’s Precedents of Pleadings, 11th Fd., p. 607, reHed upon. 

Observations of Subba Rao J. in his dissenting judgment in Badat & Co. v. Fast 
India Trading Co.,1 relating to the scheme of rr. 3, 4 & 5 of O. VIO of the Civil 
Procedure Code, 1908, and Rishabkumar Mohanlal v. Motilal KuasturchandZ agreed 


: 


Adkins v. The North Metropolitan Tramway Co.3 Lancaster Radiators v. Gen. 
Motor Radiator* and Warner v. Sampson, referred to. 

Except in clear cases of a direct Inconsistency between the respective versions of 
the parties, there is no scope for inferring that a particular averment in a plaint 
has been dented in the written statement by necessary implication for the purpiwe 
of O. VIL r. 5 of the Civil Procedure Code. 

Tf tt is Intended to make a particular averment the subject-matter of an issue tin 
a sult, H must be denied, and a mere non-admission will not justify the Court 
framing an issue in respect of ft, 

The provisions contained in rr. 3 and 4 of O. XIV of the Code are intended to 


* Decided, December 1, 1971. O.CJ. Suit 3 (1804) 68 L. J. Q.B. 361, s.c. 10 T.L.R. 
No, 187 of 1064. 1°78, i 
wun A. L R. S.C. 888, s.c. 66 Bom. 4 [1946] 3 All E.R. 685 
MAYS 


: ; 5 [1950] 1 Q.B." 297, s.c. [ose] 1 AN 
3 [1040] ALR. Nag. 21. E. R. 190. 
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M. H. Shah with M. P. Laud and A. N. Mody, for the plaintiffs. 
B.A. Desai, with A.H. Desai and V.C. Kotwal, for defendants No. 1. 
H. G. Advani with A. H. Advan, for defendants No. 2. 


VIMADALAL J. This is a suit fled by the plaintiffs to recover a certain money 
claim arising out of an agreement arrived at between the plaintiffs and de- 
fendanta No. 2 acting on behalf of defendants No. 1 in or about the middle 
of October 1959 relating to the export of a certain quantity of art silk fabrics 
and the import entitlement relating thereto. It is not necessary for me to 
enter into the complicated facts of the present case for the purpose of this 
order. In para. 6 of the plaint the plaintiffs have averred that, in the matter 
of the said contract, defendants No. 2 acted on behalf of defendants No. 1, and 
the terms of that contract as alleged by the plaintiffs are also set out in the 
game paragraph of the plaint. Defendants No. 1 have, in para., 5 of their 
Written Statement which is in reply to para. 6 of the plaint, started with a 
comprehensive denial in the following words: ; 

“With reference to para 6 of the plaint, these defendants deny each and every state- 
ment of submission and allegation made therein as if the same were set out herein 
and specifically traversed. Those defendants deny that there was an agreement between 
the plaintiffs and the defendants as alleged in the said paragraph 6 of the plaint. These 
defendants say that true facts are as under:—” 


Defendants No. 1, have in para. 5, thereafter proceeded to state seriatim what, 
according ‘to them, were the terms of the agreement. It may, for the sake of 
completeneas, be mentioned that it appears that the parties are mainly at vari- 
ance only in regard to the stipulation in the agreement as to the manner in 
which the price of the goods was to be paid to the plaintiffs. I am, however, 
not concerned with those terms. What is pertinent to note is that there is 
no specific denial in para. 5 of the Written Statement of defendants No. 1 
of the express averment in para. 6 of the plaint that, m the matter of entering 
into the said agreement, defendants No. 2 acted for and on behalf of defendants 
No: 1. It is, therefore, contended on behalf of the plaintiffs that no issue in 
terms of issue No. 5 of the draft issues submitted by defendants No. 1 arises 
at all. Issue No. 5 of the said draft is in the following terms: 

- “5. Whether the 2nd Defendants acted for and an behalf of the ist Defendants as 
alleged In paragraph 6 of the plaint?” 

The contention of Mr. Desai on behalf of defendants No. 1, on the other hand, 
is that the comprehensive denial at the beginning of para. 5 of the Written 
_ Statement amounts to a specific denial within O. VII, r. 8 of the Code of Civil 

Procedure; that a perusal of the Written Statement along with the correspond- 
ence leaves no room for doubt that, by necessary implication, the fact of the 
authority of defendants No. 2 as the agents of defendants No. 1 is not ad- 
mitted within the terms of O. VIL, r. 5 of that Code; and that a denial in 
the form in which it is made m para. 5 of the Written Statement is enough to 
justify the raising of an issue, having regard to the terms of O. XIV, r. 1 of 
the Code of Civil Procedure. 

The point was argued at considerable length before me and several authori- 
‘ties cited, but before I turn to the authorities, I would prefer to deal first with 
the statutory provisions with which I am directly concerned, and then with 
the statement of the law on the point that is to be found in standard English 
. worka on the subject. Order VIII of the Civil Procedure Code deals with a Writ- 
ten Statement and Set-off, and r. 8 of that Order lays down in unambiguous 
terms that it is not sufficient for a defendant in his Written Statement to deny 
generally the grounds alleged by the plaintiff, ‘‘but the defendant must deal 
specifically with each allegation of fact of which he does not admit the truth.”’ 
There is an exception to that. Rule laid down in the Rule itself to which, how- 
ever, I need not refer. Rule 4 of O. VIII then proceeds to state that where 
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a defendant denies an allegation of fact in the plaint, he must not do go eva- 
sively, but answer the point of substance; and r. 5 of that Order enacts in 
mandatory terms that every allegation of fact in the plaint, if not denied 
specifically or by necessary implication, or stated to be not admitted in the 
pleading of the defendant, shall be taken to be admitted except as against a 
person under disability. There is then a proviso to that Rule which confers 
on. the Court the discretion to require any fact so admitted to be proved other- 
wise than by such admission. Order XIV of the Code deals, ster alia, with 
the settlement of issues, and r. 1 of that Order states that issues arise when a 
material proposition of fact or law is affirmed by the one party and ‘‘denied’’ 
by the other. Sub-rule (8) of r. 1 is mandatory in terms and lays down that 
each material proposition affirmed by one party and ‘‘denied’’ by the other 

form the subject of a distinct issue. These are all the provisions of the 
Code of Civil Procedure with which I am concerned in this case. 

It would be convenient at this stage to mention that the scheme of these 
Rules has been considered by Subba Rao J. in his dissenting judgment im the 
case of Badat & Co. v. East India Trading Co.!. It may further be stated that 
the majority of the Judges deciding the said case have not referred to or dis- 
sented from the observations of Subba Rao J. on that point because, upon the 
view which they have taken on the question of the enforceability of the award 
which was in question in the case, it was not necessary to advert to the plead- 
ings or deal with that point (para: 26). Subba Rao J. has, in his dissenting ' 
judgment, after quoting rr. 8, 4 and 5 of O. VIII of the Code of Civil Proce 
dure, stated (para. 11) that the said three Rules formed an integrated code 
dealing with the manner in which allegations of fact in the plaint should be 
traversed and the legal consequences flowing from its non-compliance, that 
the first para. of r. 6 is a reproduction of O. XTX, r. 18 of the English rules 
made under the Judicature Acts, that the use of the words ‘‘as alleged’’ in 
the Written Statement in the said case did not lead to any denial by neces- 
sary implication in regard to all the facts alleged by the plaintiff, that rr. 8 
and 4 of O. VIL are aimed at such general allegations in the Written Statement, 
and that the general and vague allegations m the Written Statement'in the 
said case could not possibly be construed expressly or by necessary implication 
as a denial of the specific allegations in that plaint. It may be mentioned that, 
im the said suit which was on a contract, the defendants denied that they had 
entered into a contract with the plaintiff as alleged in the plamt or otherwise, 
but had not denied that the letters particularised im the plaint had passed 
between the parties, and it was in reference to that that the observations re- 
ferred to by me were made by Subba Rao J. in his dissenting judgment. Subba 
Rao J. agreed with the view taken by the Division Bench of this Court that, 
on the interpretation of the pleadings, the letters had been rightly admitted in 
evidence (para. 18). He further took the view (para. 11) that, having regard 
to the fact that the pleadings on the Original Side of this High Court are 
drafted by trained lawyers bestowing serious thought and with precision, they 
should be strictly construed having regard to the provisions of rr. 8, 4 and 5 
of O. VII of the Code of Civil Procedure. As already stated above, the majo- 
rity of the Judges constituting the Bench of the Supreme Court in the said 
ease have not taken a different view from Subba Rao J. on this pomt. More- 
over, I respectfully agree with those observations of Subba Rao J. It may be 
mentioned that it is not the contention of Mr. Desai before me that the use 
of the words ‘‘as alleged’’ in regard to the denial of the agreement itself should 
be read as a denial by necessary implication of all the facts alleged by the 
plaintiff, as was contended before the Supreme Court in Badat’s case, and that 
Ren No. 2’s authority to enter into that agreement must also be read 
a8 


1 [1964] ALR. £S.C. 588, paras. 11 & 18, s.c. 66 Bom, L.R. 402, 
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Turning next to the statement of the law on the point that is to be found 
in standard English works, in Odgers on Pleading and Practice, 19th edn., 
pp. 191-192, it is stated that a defendant should not plead merely that he 
denies specifically every allegation contained in the statement of claim, but, 
on. the other hand, he could not be expected to write out and traverse every 
sentence in the statement of claim. The learned author then proceeds to state 
that it is usually considered sufficient when dealing with matters of induce- 
ment or other allegations which do not go to the gist of the action, to plead 
that the defendant denies each of the allegations contained in a particular 
paragraph. The learned author makes it clear that when, however, the plea- 
der comes to those allegations which are the gist of the action he should be 
more precise and should plead to them specifically. To the same effect are the 
observations in Bullen & Leake’s Precedents of Pleadings, 11th edm, p. 667, 
where the law on the point is stated in the following terms: 


“...It is not sufficient for a defendant in his defence ‘to deny generally the grounds 
alleged by the Statement of Claim’; he must deny, either expressly or by necemary tm- 


the terms of the contract are set out in the claim, the defendant must deny specifically 
each term which he disputes... 

There are, however, Mm most Statements of Claim certain introductory averments 
which are known as ‘matters of inducement’-~paragraphs, in other words, which are ex- 
planatory only of the facts and not essential to the cause of action, Agatn, there are 
often at the’ end of the Clatm allegations which form no part of the main cause of ‘ac- 
tion, such as the statement that ‘the defendant threatens and intends to continue the 
nuisance complained of or ‘to repeat the alleged injuries,’ etc. AI these matters may 


prehenstve form of traverse in dealing with a lengthy Statement of Claim” 


In my opinion, the correct. position in law has been set out with admirable 
lucidity by Bullen & Leake in the above passage and that is why I have thought 
it fit to quote the same verbatim. As against the above statements of the law, 
reliance was placed by’ Mr. Desai on the statement that is to be found at p. 21 
of Atkin’s Court Forms (2nd edn.) Vol. 82, where, after stating the general 
proposition that every allégation of fact in the statement of claim must be 
denied specifically, the learned author has stated that it is common practice 
to use a traverse in the form ‘‘the defendant denies specifically all the allega- 
tions in paragraph 2 of the Statement of ‘Ciaim,’’ or that ‘‘the defendant denies 
each and every allegation of fact in the Statement of Claim, as if the same 
had been set forth seriatim and specifically traversed,’’ and that traverses 
in that form are sufficient compliance with that role. In support of that pro- 
position, he has cited cases to which I, will presently refer but, with respect 
to the learned author, I do not think it sets out the correct ratio of those deci- 
gions, or the trie legal position which is more correctly set out in the pas- 
sages from Odgers and Bullen & Leake to which I have referred above. 

I will now proceed to deal with the authorities that were cited before me. The. 
first case to which I will refer is the case of Adkins v. The North Metropolitan 
Tramway Co.2 which is cited in almost every other decision on the point. In that 
cage, the plaintiff had brought an action against the defendant-company for per- 


2 (18904) 68 L. J. Q.B. 361, mo. 10 T.LR.- 178. 
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sonal injuries and for damagé to his pony and van through the alleged negli- 
gence of the defendant-company. Paragraphs 2 and 8 of the Statement of 
Claim set out the plaintiff’s version of the facts and of the damage suffered. 
The defence was, ‘‘the defendants deny each and all the several statements 
. and allegations Bet out in para 2 of the statement of claim,” and a denial in 
precisely similar terms followed in regard to paragraph 8. An application was 
made to strike out the defence on the ground that it tended to prejudice, em- 
barrass and delay the fair trial of the action. The trial Judge declined to 
strike out the defence, and on appeal, the Divisional Court confirmed that view 
and dismissed the appeal. It was in that context that Hawkins J. observed 
(at p. 868) that there was nothing practically to be gained by any lengthening 
of the defence. What is important, however, is that the same learned Judge 
also observed (at p. 862) that the defence was no doubt not strictly in accor- 
dance with the form as required by the wording of the rules, in go far as it was 
admittedly not a specific denial of each allegation of the Statement of Claim. Two 
things are clear, and -they are, first, that the decision in that case is-not an 
authority for the view that a-defence in such general terms is in accordance with 
law; and secondly, that what the Court was concerned with in-the said case was 
the question as to whether the trial would be prejudiced, embarrassed or delayed 
so as to entitle the plaintiff to an order under O. 19 R. 27 of the Rules of the 
Supreme Court in England, which, it may be stated, corresponds to O. VI r. 16 
of our. Code of Civil Procedure. An application of precisely the same nature 
was made in the case of Lancaster Radiators v. Gon. Motor Radiator? in which 
following the view taken in Adkin’s case, the Court refused to strike out such a 
pleading as tending to prejudice, embarrass or delay the fair trial of the action. 
The facta of that case were that, in para. 4 of the Statement of Claim which in 
the opinion of the Court contained the gist of the action, the plaintiffs had 
pleaded that the defendanta had wrongfully and maliciously conspired to de- 
fraud and injure the plaintiff in his business, and in para. 6 of the Statement 
of Claim the plaintiff had set out a number of facts and things which the defen- 
dants or one or some of them were alleged to have done in pursuance of that 
conspiracy. The conspiracy itself was specifically denied m para. 1 of the 
Written Statement, but as far as the statementa contained im para. 6 of the 
Statement of Claim were concerned, there was only a general denial denying 
each and every allegation therein contained as fully as rf the same had been set 
forth therein and denied seriatim. The trial Judge had struck out the defences 
under O. 19, R. 27 of the Rules of the Supreme Court of England. On, appeal, 
that order was set aside, the appellate Court taking the view that, on the mate- 
rial before it, it was not possible to say that the defence tended to prejudice, em- 
barragss or delay the fair trial of the action, and that if at the hearing it was 
found that the statement of defence had involved the plaintiff in unnecessary ex- 
pense the Court would know how to deal with the matter by way of costa. It 
was also observed that it was open to the plaintiff to serve a notice to admit facts 
on the defendant, or to make use of the procedure by way of interrogatories, so 
as to obviate the inconvenience of such a blanket denial. It is, however, im- 
portant to note that the appellate Court has taken the view that the defen- 
dants had started by answering in unambiguous terms the sum and substance 
of the statement of the claim viz. the alleged conspiracy, and that it was only 
in regard to the subsidiary facts, viz. acta and things which are alleged to have 
been done by the defendants in pursuance of that conspiracy, that there was a 
denial in a general form. In regard to that denial, the Court observed that 
no useful purpose ‘would be served if the defendant denied one by one each 
allegation in the Statement of Claim. A careful reading of the judgment in 
the Lancaster Radsators’.case, in my opinion, far from negativing the propo- 
sition as laid shown down by Odgers and Bullen & Leake in the passages refer- 


. 8 [1946] 2 All E.R. 685. 
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red to above, supports the same, for the Court did distinguish between the sub- 
stance or gist of the statement of the claim, and subsidiary facts which Odgers 
and Bullen & Leake have called matters of inducement which are introductory, 
A which are consequential and form no part of the main cause of 
action.. 


The next case which was referred to by Mr. Desai was the case of Warner v. 
Sampson‘ where this question aroge in a very indirect way. In the said case, 
the question before the Court was one of forfeiture of a lease by reason of a 
general denial by defendant No. 2 who was one of the legal representatives of 
the lessee in his written statement denying each and every allegation in the 
statement of claim as if the same had been specifically set out and traversed 
seriatim. The trial Judge had taken the view that by putting that general 
denial, the defendant had denied the plaintiff-landlord’s title, and the plain- 
tiff-landlord was therefore entitled to claim forfeiture of the lease. On appeal, 
it was observed in regard to the same that it could not be disputed that if in- 
stead of using the word ‘‘denied’’ defendant No. 2 had used the expression 
‘‘does not admit’’ there would have been no forfeiture. Allowing, the appeal 
it was held by the Court that a denial in a pleading of the landlord’s title 
did not give rise to a forfeiture and the question in regard to the form of 
the pleading, therefore, did not directly arise for the decision of that Court. 
The point was however dealt with (at pp. 310-311) in the judgment of Lord 
Denning and what he stated was that a general denial of the nature in the 
said case was used in nearly every defence, that it usually comes at the 
ehd of, it, that the pleader first goes through many of the allegations in the 
statement of claim and deals with them admitting some and denying others, 
that whenever he knows that there is‘a ‘‘serious contest’’ he takes the allegation 
separately and denies it specifically, that since 1893 a general denial has been 
recognised as convenient and permissible, and that it amounted to a traverse no 
more and no less. These observations of Lord Denning, in my opinion, also 
support the distinction that is made by Odgers and Bullen & Leake between the 
gist of the action, or what Lord Denning calls an allegation about which there 
is a ‘‘gerious contest’’, and matters of inducement of an introductory or conse- 
quential nature which form no part of the main cause of action. This decision, 
in my opinion, therefore is of no assistance to Mr. Desai on the pomt I am 
now considering. ; 

There were two other English decisions which were also cited by Mr. Desai 
One was the decision in the case of Chapple v. Electrical Trades Untow and 
the other was the decision in the case of Grocott v. Lovatt,® but I do not propose 
to deal with those two decisions for the real questions that arose in them were 
quite different. In the former case the Court was concerned with the question 
as to in what cases could particulars be ordered, and in the latter case the 
Court was concerned with the question as to whether the trial Court was right 
in withdrawing from the jury a particular question by reason of the form of 
the pleadings. I may, however, point out that in the Grocott’s cane, though 
the appellate Court took the view that the trial Judge was right in treating the 
case as one in which the defendants had admitted publication of the handbill, 
they have observed in clear terms that the defence had been pleaded ‘‘in a 
loose and irregular form.’’ I do not think that either of these decisions is of 
any assistance to me for the purpose of giving a ruling on the point which I 
am now considering. 

Apart from relying on the decision in Badat’s case which I have already 
dealt with above, Mr. Shah on behalf of the plaintiff relied on two decisions of 
Division Benches of the Nagpur High Court in the cases of Rishabkumar 


4 T1950] 1 Q.B. 207, a.o. [1959] 1 Al 5 [1961]3 AN E.R. 612. 
mi 90." i re Ə 61 Sol. J. 28. 
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Mohanlal v. Motilal Kasturchand’ and Govindram v. Gulab Rao! I do not 
think it necessary to discuss Govindram’s caso as it does not deal with a denial 
in 4 comprehensive form, as in the present case. Rishabkumar’s case is, how- 
ever, in point as the question which arose therein was whether a denial in 
gencral terms viz. ‘‘para 1 of the plaint is denied’’ could be read as a-denial 
of the minority of the plaintiff till a particular date which was specifically 
pleaded in para. 1 of the plaint, The plaintiff’s suit was sought to be brought 
within time on the express allegation of minority. It was held (para. 7) that 
it was necessary for the defendant to plead specifically whether he accepted 
the plaintiff’s plea of minority or not, and that the general denial made by 
the defendant could not be read as referring to the same. I agree fully with 
the view taken in Rashabkumar’s case in so far as the fact of minority till a 
particular date was not a subsidiary fact which could be covered by the general 
denial in that case. It supports me in the view which I am taking in the pre- 
sent Order. Mr. Shah has also relied upon the decision of a single Judge of 
the Patna High Court in the case of Binda Prasad v. Uned Bank of India,’ 
but apart from the observations made in the said case that having regard to 
r. 3 of O. VIII the main allegations which formed the foundation of the suit 
should be correctly dealt with and expressly denied, and that r. 4 of that Order 
was an amplification of r. 3, I do not find anything which is of use to me for 
the purpose of the present Order. 

On a consideration of the above standard works and authorities I have 
come to the conclusion that the correct position is as laid down in Odgera on 
Pleading and Practice and in Bullen & Leake on Precedents of Pleadings in 
the passages set out above and that, as far as the facta constituting the gist of 
the action, or what is the same thing, the bundle of all the cesential facts com- 
prising the cause of action are concerned, the averments ın the plaint must be 
denied specifically in the Written Statement, if it is intended to dispute the 
same, A denial in a comprehensive form similar to the one which is to be 
found in para. 5 of the Written Statement in the present case is regarded as a 
sufficiently specific denial only in regard to subsidiary facts which are either 
introductory or explanatory as being matters of inducement, or are conseguen- 
tial and form no part of the cause of action of the plaintiff. That is the ratio 
of the English authorities discussed above and is, in my opinion, the only 
reasonable construction that can be placed on the terms of O. VIL, r. 3 of the 
Code of Civil Procedure. If Mr. Desai’s contention were to be accepted, it 
would have to be held, as a logical sequitur, that a Written Statement con- 
sisting of a single sentence, such as, ‘‘the deft. denies each and every statement, 
submission and contention contained in the plaint as if the same had been set 
out seriatim and specifically traversed,” was in compliance with O. VIO, 
r. 3 of the Code of Civil Procedure. To take such a view would be to reduce 
pleadings to a mockery and to defeat their very purpose. The terms of O. VIII, 
r. 8 of the Code of Civil Procedure are wide enough to cover both a denial as 
well as a non-admisaion, for what is required to be dealt with specifically is 
each allegation of fact.of which the defendant ‘‘does not admit the truth.” 
There is, therefore, no inconsistency between the terms of O. VOI, r. 8 and 
the terms of O. VILL, r. 5 of the Civil Procedure Code. It is true that the 
words ‘‘or by necessary implication” which occur in O. VIIL, r. 5 are not to 
be found in O. VUL r. 8 but that, in my opinion, makes no difference, for those 
words refer only to a denial and not to a non-admission. They are intended 
to cover a case in whieh the positive version set out in the Written Statement 
cannot possibly co-exist with the positive case made out by the plaintiff in his 
plaint. Except in clear cases of a direct Imconsistency between the respective 


7 2b, A.LR. Nag. 21. 9 [1961] A.L R. Pat. 159, paras. 87-89. 
8 eer A.LRB. Nag. 304. 
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versions of the parties, there would be no scope for inferring that a particular 
averment in a plaint had been denied in the Written Statement by necessary 
implication for the purpose of O. VIL, r. 5 of the Code. The position in re- 
gard to O. XIV, r. 1 of the Code is, however, in my opinion, different, in so far 
as there is nothing in O. XIV, r. 1 to cover the case of a mere non-admigaion as 
giving rise to an issue. If, therefore, in regard to a fact which is pleaded m 
the plaint, the defendant in his Written Statement merely states that he does 
not admit the same, the legal effect will only be that the plaintiff will be re- 
quired to prove that fact as he cannot avail himself of O. VIII, r. 5 of the Code - 
or 8. 68 of the Evidence Act. The defendant cannot, however, ask the Court to — 
frame am issue in regard to the same. If it is intended to make a particular 
averment the subject-matter of an issue in a suit, it must be denied, and a 
mere non-admission would not justify the Court framing an issue in respect 
of it. The mere fact that, for the purpose of framing issues the Court may, 
as laid down in O. XIV, rr. 3 and 4, have regard to certain matters outside the 
pleadings in the suit cannot make any difference in regard to this position, for 
no issue can be framed on the basis of any such material de hors the pleadings 
which is inconsistent with the pleadings or which relates to a fact which by 
reason of the rule of pleading contained in O. VIII, r. 5 must be deemed to 
have been admitted by the defendant; or which has not been denied by the 
defendant in his Written Statement as required by O. XIV, r. 1. The provi- 
sions contained in rr. 3 and 4 of O. XIV are intended to facilitate the proper 
framing of issues and cannot be availed of so as to wipe out or nullify the 
basic principles embodied in O. VIII, rr. 8 and 5 and O. XIV, r. 1. : 


Turning to the facts of the present case in the light of the construction which 
L have placed in the, preceding paragraph on the relevant provisions of the 
Code, it cannot be disputed that the fact averred in para. 6 of the plaint that 
defendants No. 2 acted on behalf of defendants No. 1 for the purpose of enter- 
ing: into the agreement in question is a fact which is a part of the gist of the 
action. It is, in my opinion, one of the bundle of essential facta that con- 
stitute the plaintiffs’ cause of action in this suit for, in the absence of such an 
averment, the plaintiffs would have no cause of action as against defendanta 
No. 1-on the- basis of that agreement. The provisions of the Code discussed above 
require that such a fact should have been specifically denied if an issue was 
sought to be raised in regard to it, or not admitted if the plamtiff was to be put 
to proof of that fact. A comprehensive denial of the nature that is to be found 
in para. 5 of the Written Statement of defendants No. 1 cannot, m my opinion, 
amount to a specific denial or a specific non-admission of such a fact. Defen- 
dants No. 1 not having denied the authority of defendants No. 2 to act as the 
agents of defendants No. 1 for the purpose of entermg info the agreement 
pleaded in para. 6 of the plaint, I must, in view of the clear terms of O. XIV, 
rT. 1 of the Code of Civil Procedure, decline to raise an issue in respect of the 
same in terms of issue No. 5 of the draft issues submitted by defendants No. 1. 


Solicitors for plaintiffs: Dhru Liladhar & Co. 
Solicitors for defendant No. 1: Gordhandas & Fosdar. 
Solicitors for defendants No. 2: Raghavayya Nagendas & Co. 
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Before Mr. Justice Vimadalal. 


ERIC GEORGE DAY v. CONSTANCH MUREL DAY.*® 
Indian Divorce Act (IV of 1869), Secs. 7, 10, 18, 1%—Indiam Evidence Act (I of 1872), 
Secs. 107, 108—English Matrimonial Causes Act, 1950. Sec, 16(2)—Whether decree 
for divorce can be grented on ground which does not exist in Divorce Act by in- 
jes 7-—Section 108, Evidence! Arh whether appas se Eroceenngn ender. Deore 


ee pean eee: does not warrant the introduction of any 
new ground of divorce in the Act. If a ground of divorce which does not exist 
in the Act is introduced by invoking the provisions of that section, it would be 
contrary to the provisions of s. 10 of the Act which lay down certain specific 
grounds on which a decree for divorce can be granted. Therefore a decree for 
divorce cannot be granted on the ground that the respondent had been continually 
absent for a period of over sevep years and the petitioner had no reason to be- 
lieve that the respondent had been living within that time. 
Ramesh Saraiya v. Kusum Madgaokar,! explained. 

Friedlander v. Friedlander,? referred to. 
The provisions of s. 108 of the Indian Ewidence Act, 1872, do not apply to pro- 
ceedings under the Indian Divorce Act, 1860. 

Narayan v. Shrinivas and Greenwood v. Greenwood,‘ referred to. 


N.D. Vakharia, for the petitioner. 


VIMADALAL J. This is a petition filed by a husband under the Indian Divor- 
ce Act for a declaration of nullity of his marriage with the respondent, for a 
declaration that the respondent be presumed to be dead in law not having bean 
heard or for more than eight years, as well as for a decree for divorce in favour 
of the petationer. 

The short facts necessary for the purpose of this judgment are that the 
petitioner is an Indian Christian and was married to the respondent at 
Nagpur on February 28, 1946 at a Protestant Church. It may be stated that 
the petitioner himself as well as both his parents are Catholics, but the res- 
pondent was a Protestant. After the marriage, from July 1956 till about 
May 1958, the parties resided together m Bombay. In May 1958, the peti- 
tioner was transferred to the Madras branch of the firm in which he was 
serving, but as there was no proper accommodation available at Madras, the 
respondent remained behind m Bombay. The petitioner’s case is that in 
November 1958 he was surprised to receive in Madras a letter dated Novem- 
ber 15, 1958 from the respondent from Bombay (exh. ‘‘D’’), in which she stated 
that she was taking herself off the hands of the petitioner and had decided to 
be on her own. The petitioner’s case is that he was so upset on receiving 
that letter that he left service and came to Bombay where he made all pomsible 
inquiries in order to trace the respondent but could not find her anywhere, 
and that he actually got a Public Notice published in the ‘‘Free Press Journal’’, 
but there has been no trace of the respondent at any time till now. The 
petitioner has, therefore, flled the present petition for the reliefs’ already 
stated by me above. 

There are affidavits (exh. ‘‘A’’) proving substituted service upon the res- 
pondent, but she has neither filed a Written Statement, nor has she appeared 
to contest the hearmg of this petition before me. 

The petitioner has examined himself in support of his case and has deposed 
to the facts already stated by me above. It is unnecessary for me to repeat 
the same. 


“Decided, July 10, 1967. 0. C. J. M J. 2 (1948) 51 Bom. L.R. 129. 
Suit No. 197 of 1967. 3 1 8 Bom. L-R. 236. 
1 (1948) 50 Bom. L. R. 426. 4 [1946] A. L R. Mad. 68. 
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The petitioner’s claim in the present petition is threefold—first, that he is 
- entitled tq a decree for divorce on the ground that the respondent has been 
continually absent for a period of over seven years and the petitioner has no 
reason to believe that she has been living within that time; secondly, that he 
_ is entitled to a decree apres of marriage on the ground that he and his 

parents being Catholics, his marriage which was performed in a Protestant 
Church is not valid under the Canon Law; and, thirdly, for a declaration that 
the respondent be presumed to be dead in law, not having been heard of for 
more than eight years. 

“In support of the first contention, Mr. Vakharia on behalf of the petitioner 
has relied upon s. 16(2) of the English. Matrimonial Oauses Act, 1950, which 
enacts that a decree for divorce can be granted if the petitioner alleges that 
reasonable grounds exist for supposing that the other party to the marriago is 
dead, and further provides that the fact that for a period of seven years or 
- upwards the other party to the marriage has been continually absent from the 
petitioner and the petitioner has no reason to believe that the other party has 
been living within that time, shall be evidence that the other party is dead, 
until the.contrary is proved. Mr. Vakharia has contended that he is entitled 
to rely on these provisions of s. 16(2) of the English Matrimonial Causes Act, 
1950, by reason of a. 7 of the’ Indian Divorce Act, which down that, sub- 
ject to the provisions contained in the Indian Divorce Act, urts must in all 
proceedings under the said Act 

“give relief on principles and ruleg which, in the opinion of the said Courts, are 
de nod eo aiy be Gornek o the specie lee and) elas ca witch is Count doc 
Divorce and Matrimonial Causes in England for the time being acts and gives relief:”. 


In support of his argument, Mr. Vakharia relied on the case of Ramesh 
Saraiya v. Kusum Madgaokar.! The question which arose in that case was 
whether an order for permanent alimony could be made after a decree of nullity 
had been- -passed under the Indian Divorce Act on the ground of the husband’s 
impotency, in view of the fact that s. 37 of the Indian Divorce Act which pro- 
vided for permanent alimony being granted in cases of dissolution of marriage 
and of judicial separation did not provide for the granting of permanent ali- 
mony in cases of nullity of marriage. Relying on the provisions of s. 7 of the 
Indian Divorcee Act, their Lordships invoked the provisions of English law 
which enabled them to make an order for permanent alimony even in cases of 
nullity of marriage. Both Chagla 0. J., as well as Tendolkar J. who con- 
stituted the Division Bench and delivered separate but concurring judgments, 
held (at pp. 483-434 and 440) that s. 7 of the Indian Divorce Act does not 
deal with procedural matters alone, but deals also with. matters of substantive 
law and that, according to the principles and rules prevailing m England, 
even substantive law can be altered and modified under the said section, unless 
there is a clear negativing of the, same in express and unequivocal terms by 
any provision in the Indian Divorce Act itaelf. There are, however, obser- 
vations which show in clear terms that though s. 7 does not deal with pro- 
' eedural matters alone, there is a distinction between the ‘‘grounds’’ 
on which dissolution of marriage can be granted, and the principles 
and. rules on. which ‘‘reliefs’’ may be granted, as Chagla O. J. has stated (at 
p. 489), or between ‘‘the creation of a cause of action’’ and the granting, of 
‘‘reliafs’’, as Tendolkar J. has stated (at p. 441). Both the learned Judges 
have made it amply clear in their respective judgments that they did not 
propose to decide the question as to whether a ground for dissolution of 
marriage could be ‘added by invoking the provisions of a. 7 of the Indian 
Divorce Act which was not in the Act itself but was to be found in the 
relevant provisions of English law. In -his Judgment, Tendolkar J. observed 
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that he,must resist the temptation of even expressing an opinion on that some- 
what fascinating question, but proceeded to indicate what his opinion was in 
so far as he said (at p. 441): 

“,..Prima facie, with the qualification that I feel inclined to place on the inter- 
pretation of s. 7, viz. that it cannot be utilised for the purpose of inventing a cause 
of action for'a litigant, I would be inclined to think that such grounds could not be 
introduced into India.” 


The ratio of the decision in Ramesh Saraiya’s case, therefore, is that 8.7 only 
enables the Court to grant relief which the Court in England could grant under 
similar circumstances. It may further be pointed out that in their judgments 
both Chagla C. J., as well as Tendolkar J. said (at pp. 489 and 441) that the 
relief which they were proceeding to grant in that case was only ‘‘incidental’’ 
to the decree of nullity which had already been passed in favour of the wife 
in that case. The question that arose in the said case, therefore, was merely 
one of granting a relief not provided for in the Indian Divorce Act, which was 
in the nature of ‘‘incidental’’ relief. It. is in the light of those facts that the 
observations of both the learned Judges must be understood. In my opinion, 
a proper reading of the decision in Ramesh Saratya’s case, far from supporting 
Mr. Vakharis’s argument, is against the petitioner’s case on this point. I 
agree with the view indicated by Tendolkar J. to which I have referred, namely, 
that s. 7 cannot be utilised far the purpose of inventing a cause of action for a 
litigant and that a ground of divorce which does not exist in the Act cannot 
be introduced by invoking the provisions of that section. In my opinion, to 
do so would be clearly contrary to the provisions of s. 10 of the Indian Divorce 
Act which lays down certain specific grounds on which a decree for divorce 
can be granted, and would also be contrary to the plain language of s. 7 of 
the said Act itself which does not warrant the introduction of any new ground 
of divorce in the Indian Divorce Act by reason of its provisions but merely 
provides that, in the matter of granting relief, the principles and rules follow- 
ed by English Courts should be followed. In the case of Friedlander v. Fried- 
lander,? Weston J. observed that the construction placed upon a. 7 in Ramesh 
Sarasya’s case would render much of the remainder of the Indian Divorce Act 
surplusage, but, I am afraid, a proper reading of the decision in Ramesh 
Sarawa’s case which is strictly limited to the granting of incidental relief in 
appropriate cases by reason of the provisions of s. 7 of the Indian Divorce 
Act would not lead to any such startling result. I, therefore, reject Mr. Vakha- 
ria’s argument on this point and hold that a decrees for divorce cannot be 
granted on the ground relied upon by the petitioner. 

As far as the second part of the petitioner’s case is concerned, the provisions 
of as. 18 and 19 of the Indian Divorce Act which relate to decrees of nullity of 
marriage are specific and do not leave any room for introducing any other 
ground for granting relief by way of nullity of marriage. Section 18 provides 
that any husband or wife may present a petition praying that his or her 
marriage may be declared null and void, and s. 19 lays down the grounds on 
which that declaration can be granted, namely, (1) that the respondent is im- 
potent, (2) that the parties are withm the prohibited degrees of inity 
or affinity, (8) that either party was a lunatic or idiot at the time of the 
marriage, and (4) that the former husband or wife of either party was living 
at the time of the marriage. There is, therefore, no scope for granting a de- 
creo of nullity of marriage in the present case on the ground that the marriage 
of the petitioner who was a Catholic, in a Protestant Church, was not in accor- 
dance with the provisions of Canon Law. I expresa no opinion on the question 
as to whether the petitioner would be entitled to such relief in an appropriate 
civil proceeding. J am concerned in the present case with a petition filed under 


2 (1948) 51 Bom. L.R. 120, at p. 182. 
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the Indian Divorce Act, and there can be no doubt that the petitioner is not en- 
titled to a declaration ‘of nullity of marriage on that ground in the præent 
proceedings. 

The third part of the petitioner’s case, in which he seeks positive relief by 
way of a declaration that the respondent be presumed to be dead, appears to 
be based on the provisions of s. 108 of the Evidence Act. In my opinion, how- 
ever, 88. 107 and 108 of the Hvidence Act which merely lay down rules of evi- 
dence cannot furnish a cause of action. As laid down in the case of Narayan 
y. Shremwas? s., 108, according to ita terms, does not require that the Court 
shall hold a person dead at the expiration of the period of seven years specified 
therein, but merely lays down a rule with regard to the shifting of the onus 
of proof. Reference may also be made in this connection to the decision of the 
Madras High Court in the case of Greenwood v. Greemvood* in which it was 
observed that the provisions of s. 107 of the Evidence Act cannot be invoked in 
proceedings for nullity of marriage under s. 19(4) of the Indian Divoree Act, 
as the very nature of the relief sought, demanded positive proof on the part of 
the party concerned that his wife was alive on the material date. This decision 
would show that the provisions of s. 107 of the Evidence Act which lay down a 
presumption that a person who was alive within thirty years continues to be alive 
cannot be availed of in proceedings under the Divorce Act. It would, there- 
fore, follow that the provisions of s. 108, which engraft a proviso to s. 107 to the 
effect that when the question is whether a man is alive or dead, and it is proved 
that he has not been heard of for seven yeara by those who would naturally 
have heard of him if he had been alive, the burden of proving that he is alive 
is shifted to the person who affirms it, would also not apply to proceedings 
under the Indian Divorce Act. 


In the result, I dismiss the petition. I, TEN make no order with regard 
to costs.* 
Petition dismissed. 


Before Mr. Justice Vimadalal. 


FARBWERKE HOHOHST AKTIENGESELLSCHAFT VORMALS 
MHISTER LUCIUS & BRUNING, A CORPORATION 


v. 
UNICHEM LABORATORIES.* 


Indian Patents and Designs Act (II of 1911), Sec. 29(2)—Indian Evidence Act (I of 
1872), Secs. 114, 101, 106—Canadian Patent Act, Sec. d1@2)—Infringement of patent 
in relation to drug—Defence of want of utility when sustainable—When Court con 
refer to body of specification in tnfringement action—In claims to specification whe- 
ther necessary to describe processes by which new chemical compound discovered 
nohen these form part of common knowledge—Substance of chemical composition Uke 
patented one whether can be presumed to be produced by patented process—Whe-' 
ther process patent invalid because it embraces compounds which cannot be tested 
—Mere delay in filing infringement suit whether a bar to granting perpetual 
injunction. 

The only result which the specification of the plaintiis’ patent in relation to: 
an anti-diabetic drug professed to produce was a new class of chemical compounds 
having hitherto unsuspected blood sugar lowering property but without the un- 
desirable side effects of previously known sulphonamides. In a suit for infringe- 
ment of the plaintiffs’ patent under s. 29(2) of the Indian Patents and Designs Act, 


8 (1905) 8 Bom. L-R. Hae at p. 229. 11, 1978, for want of prosecution. 
4 dat a e E * Decided, Jay 11, 1968. 0. C. J. Suit 
*An appeal against this judgment Jazon No. 182 of 1962 

No. 50 of 1067) was dismissed on 
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1911, the defendants were unable to prove that a single compound falling within 
the plaintiffs’ patent did not possess blood sugar lowering properties to a greater or 
lewer degree. The defendants by way of defence to the plaintiff’ sult, denied 
the infringement claiming that their drugs were manufactured by a diferent procoss 
and impeached the validity of,the plaintiff» patent on the grounds inter ale thet the 
plaintiff?’ Invention was obvious and of no utility: 

Held, that the blood sugar lowering properties of the plaintiffs’ compounds were 
not obvious, 

that the defence by way of want of utility had failed as not only was there 
no “proved failure” to produce the results promised by the plaintiffs’ patent 
specification, but there was a “proved failure” on the part of the defendants to 
show that compounds falling within the patent did not have the blood sugar lower- 
ing-properties provided by that patent. 

In an infringement action the main fumcHon of the Court is to construe the 
claims which are alleged to have been infringed, without reference to tha body of 
the specification, and to refer to the body of’ the specification only if there is any 
ambiguity or difficulty in the construction of the claims in question, 

It is not necessary to describe in the claims to a specification, processes by which 
a new chemical compound is discovered, when they are part of the common know- 
ledge available to those skilled in the science who can, after reading them, refer 
to the technical literature on the subject for the purpose of carrying them into 
effect, 

In an acHon for infringement of a patent where the invention relates to the 
production of a new substance, any substance of the same chemical compostiion 
and constitution, in the absence of proof to the contrary, will be presumed under 
s, 114 of the Indian Evidence Act, 1872, to have been produced by the patented process 
of which it is alleged to be an infringement, 

A. process patent cannot be held to be invalid merely becaues it may embrace 
a very large number of compounds all of which or even a substantial number of 
which cannot be individually tested. 

When several pharmacological compounds having the same characteristic struc- 
ture exhibit the same pharmacological behaviour, it can be predicted that other 
such compounds would have the same behaviour, provided the necessary limita- 
tions in regard to radicals are observed, particularly when compounds without 
these limitations have also been tested and found not to have the property in 
question. 

[1965] 1 Exchequer Court of Canada 710, not agreed with. 
[1966] Supreme Court of Canada 189, referred to. 

Mere delay In filmg a sult for infringement of a patent is no bar to the grant- 
ing of relief by way of perpetual injunction at the hearing of the suit, unless 
there is something more than mere delay which has caused prejudice to the 
defendant, 

Van der Lely (C) N.V. v. Bamfords Ltd.,! Proctor v. Bennis,2 Vidal Dyes Syndi- 
cate Ld. v. Levinstein Ld3 and Electrolux Ld. v. Electric Ld_4 referred to. 


in relation to a new substance rests on the plaintiff, the burden of proving a parti- 
cular fact viz. the process by which the defendants has prepared a similar substance 
under his pafent will be on the defendant by virtue of s. 106 of ths Indian 
Evidence Act, 1872. 


T.A. Blanco Whate, with K.S. Shavakshe, M.P. Laud and S.E. Shak, instruct- 
ed by Crawford, Bayley & Co., for the plaintiffs, 

M.J. Misiree, with S.P. Bharucha, instructed by Mantal Kher Ambalal & 
Co., and Little & Co., for the defendants, 


Blanco-White: Tolbutamide was a major advance in the treatment of old 
age diabetes and was developed by the research chemists of the plaintiffs. The 


1 [1964] R. P. C. 54. , 8 (1919) 29 R. P, C. 445. 
a (1887) 4 R. P. C. 383. 4 (18538) T1 R. P. C. 28. 
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classic treatment of all kinds of diabetes has been to inject insulin in the 
patient. This treatment is not favoured by the patient because of daily at- 
tendance on medical practitioner that it involves. If insulin is self-adminis- 
tered, there is always the danger of an overdose and its serious consequences 
to the patient. Tolbutamide makes oral treatment of old age diabetes possible. 
It has property | of reducing blood sugar which is attributable to the sulphonyl 
urea linkage in its chemical formula. Other drugs developed in the course of 
search for oral treatment of old age diabetes have been found to have side 
effects and not safe for use continuously. Tolbutamide is a sulphonyl urea of 
the formula R-SO;HN-CO-NH-R, prepared by reacting substances of the for- 
mulae R-SOs-X and Y-R, in which X and Y produce, on reaction, a urea link- 
age (-HN-CO-NH-) or a linkage like (-HN-CS-NH-) convertible to urea link- 
age. Although sulphonyl ureas were known before the date of the plaintiffs’ 
patent, those possessing anti-diabetic properties were unknown at that time. 
Patent No. 58716 in the suit is concerned with the preparation of such sul- 
phonyl ureas. The onus of proving title to the patent rests on the plaintiffs 
which the plaintiffs prove by production of certified copies of the extract of 
the Register of Patents in respect of the patent and of the specification of 
the invention. The onus of proving infringement is on the plaintiffs. The 
defendants admit havmg manufactured Tolbutamide. The presumption is that 
it was manufactured by the defendants by the patented process and the onus 
of proving otherwise is on the defendants. The defendants No. 1 claim that 
they are licensees of the patent No. 62696 of defendants No. 2. The plaintiffs 
contend that that patent is an infringement of their patent No. 58716. It in- 
fringes claim 11 of the specification of the plaintiffs’ patented invention, and 
thereby claim 1 also. The question is: do the words of the claims 1 and 11 
embrace what the defendants are doing? If so, the infringement is proved. 
The plaintiffs will lead evidence of the inventor Dr. Aumuller in that behalf. 
The defendants plead objections to the validity of the patent. The onus of 
proving the objections is on the defendants. The defendants also plead laches 
and acquiescence. The plaintiffs seek to enforce their legal rights which can- 
not be defeated by equitable doctrines of laches and acquiescence. I refer to 
Proctor v. Bennis,! Vidal Dyes Syndicate Ld. v. Levinsiein Ld? and Electro- 
luc Ld. v. Rlectric Ld? 

The plaintiffs examined Dr. Aumuller, Dr. Alfred Bander and Dr. ber- 
hardt Lingnau. The defendants examined Dr. Ganapathi. 


‘Mistree: The defendants contend that the patent is bad on the grounds 
of prior knowledge and publication in journals available in the office of the 
Patent Office at Caleutta, of obviousness, want of subject-matter, insufficiency 
of deseription, want of utility, false suggestion, ambiguity and disconformity 
between the basic and convention application in India. The objections to 
validity are given in exh. No. 1 to the Written. Statement. Claims 1 and 11 
are ‘not valid. Claim 1 relates to an unimaginable number of compounds all 
of which. have not been proved to be anti-diabetic. Claim 1 gives the plain- 
tiffs an unwarranted monopoly. The consideration for the patent is vague 
and ambiguous. Claim 11 relates to thioureas but no means are described in 
the complete specification for desulpherization of the product. A substantially 
identical patent was in issue between the plaintiffs and its Canadian subsidiary 
against Gilbert & Co. and others where the Hixchequer Court of Canada did 
not uphold the Canadian patent on grounds similar to those advanced by the 
defendants. The judgment of the Exchequer Court was upheld in appeal. 
Sulphonyi ureas were known before the patent. See article by Frederick Kur- 
zer in Chemical Reviews, Vol. 50 in 1952. The plaintiffs’ patent in India is 

1 (188 4 R. P.C. 888, at p. 855. 8 (1958) 71 R. P. C. 28, at pp. 40-41. 

Iio 29 R. P. C. 245, at p. 259. ; 
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of April 8, 1956. On the other objections, I refer to the judgment of Jenkins 
J. in May & Baker Patent* One of the successful objections in that case 
was that the patent embraced innumerable substances of which some at least 
were proved to be not possessing the properties claimed by the patentee. It 
is for the plaintiffs to prove that each of the substances claimed possesses the 
requisite property. What is patentable in India is a process and not the pro- 
duct. No presumption ought to be drawn against the defendants because they 
make Tolbutamide. The plaintiffs must prove that defendants’ process 
infringes their patent. The plaintiffs did not oppose the grant of patent 
No. 62696 to defendants No. 2. There is acquiescence on the part of the 
plaintiffs. 

Blanco Whe, in reply: Even in India the product made by the patented 
process is patented. It is for the defendants to prove that their process is 
different from the plaintiffs’ patented process because it is within their know- 
ledge. A patent merely gives an outline of the process but the actual work- 
ing may constitute infringement. No evidence is led by the defendants of 
, the process practised by them. The attack on the validity of the patent is 
not supported by evidence. The plaintiffs do not claim all the sulphonyl ureas 
but those only which exhibit anti-diabetic properties. That consideration is 
not vague. The utility of the invention cannot be doubted having regard 
to the wide-spread use of Tolbutamide by the medical profession. The defen- 
dants have failed to prove obviousness of the patented invention. Dr. Aumul- 
ler solved an intricate medical problem which had defied solution. That is 
the test. None of the publications have dealt with the anti-diabetic character 
of the sulphonyl ureas m a concrete manner. Mere suggestions do not make 
prior publication. There was immense research work by the plaintiffs’ research 
chemists behind the patent. Jn the May æ Baker case, the defendants had 
proved that a few of the claimed substances did not possess the propertiéa 
claimed by the patentee. The Canadian patent involved a substantially dif- 
ferent claim. In any event, the defendants have to prove the Canadian patent 
law as a fact, before the judgment can be put in évidence. I submit that the 
attack on the patent has failed. The defendants have failed to discharge the 
onus that lies on them. I submit that the plaintiffs have proved the pee 

[N.B.B. 


VIMADALAL J. This is a suit for infringement of patent under s. 29 of the 
Indian Patents and Designs Act, 1911, filed by the plaintiffs who are the ~ 
legal owners and proprietors of Indian Patent No. 58716 in respect of the 
manufacture of new sulphonyl-ureas, salts of those compounds and of anti-dia- 
betic preparations containing such compounds. The application for the said 
patent was made by the plaintiffs on October 23, 1956 and was accepted on 
November 7, 1957, but the same took effect from May 8, 1956 by reason of 
the provisions of s. 78A of the Patents and Designs Act. One of the chemical 
compounds comprised in the said patent is Tolbutamide, and since 1957 the 
plaintiffs have been marketing the same as an anti-diabetic drug in India and 
all over the world under the trade mark, ‘‘Rastmon’’. The suit was originally 
filed only against the present defendants No. 1 who, according to the plaintiffs, 
have since May 1961 wrongfully and with full knowledge of the plaintiffs’ 
said patent No. 58716 infringed the said patent by manufacturing, preparing 
and selling Uni-Tolbid tablets or Tolbutamide manufactured in accordance 
with and by the use of the invention disclosed in the plaintiffs’ said patent 
“fand claimed in Claims l.and 11’’ thereof. Defendants No. 1 admit having 
manufactured or sold the said tablets under the name Uni-Tolbid or Tolbuta- 
mide but claim that the said tablets had.been manufactured by the appli- 
cation of the proceases mentioned in another patent, being patent No. 64828 
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held by the Haffkine Institute of Bombay which is owned by the present de- 
fendants No. 2 State, under a licence granted to them by defendants No. 2 for 
the manufacture and sale thereof. Defendants No. 2 have, by an order dated 
February 6, 1967, been made party-defendants to this suit on their own appli- 
cation at their own costs throughout, but it may be mentioned that no relief 
has been claimed against them in the present suit by way of amendment of the 
plaint after their Joinder. It appears that the business of defendanta No. 1 
has, since the filing of the present suit, been acquired and taken over as a go- 
ing concern by defendants No. 3 being a company which was registered under 
the Companies Act on August 22, 1962, and defendants No. 3 have been 
manufacturing and selling Uni-Tolbid tablets or Tolbutamide ever since then 
as successors to’ defendants No. 1. Defendants No. 8 were, therefore, joined 
as party-defendants to this suit by an order dated January 9, 1968, and by the 
amendments effected pursuant to the said order, the plaintiffs have claimed 
against defendants No. 8 also the same substantive reliefs which they had 
claimed against defendants No. 1 in the suit as orignially filed. The reliefs claim- 
ed by the plaintiffs in the present suit against defendants Nos. 1 and 8 are, an 
injunction restraining them from infringing the plaintiffs’ said patent No. 58716, 
an order for payment of a sum of Re. 7,000 as and by way of damages, or in the 
alternative, an order for an account of the profits made by defendants Nos. 1 and 
8 from the sale of the infringing goods and for payment of the same to the plain- 
tiffs, and also for an order to deliver up to the plaintiffs for destruction all 
articlés in the possession. of defendants Nos. 1 and 8 made in infringement of 
the plaintiffs’ said patent. : 

On merits, the defence of ddot No. 1 as diselosed by their Written 
Statement falls into two parts. First, that there is no infringement of the 
plaintiffs’ said patent’as they have not manufactured and prépared Uni-Tol- 
bid tablets in accordance with or by the use of the invention disclosed in the 
plaintiffs’ said patent, but have manufactured the compound Tolbutamide in 
accordance with a different process described in defendants No. 2’s patent 
No. 64823 for the preparation of ‘substituted benzenesulphonylureas from the 
corresponding substituted benzenesulphonylthioureas by desulphurisation 
with hydrogen peroxide; secondly that the plaintiffs’ said patent No. 58716 
is mvalid and is liable to be revoked on the grounds of insufficiency of des- 
cription, lack of novelty, want of inventive step and lack of utility, grounds 
which the defendants would, under s. 29(2) read with s. 26 of the Patents and 
Designs Act, be entitled to urge by way of defence to a suit for infrmgement 
like the present one. In addition to these two defences on the merits, de- 
fendants No. 1 have pleaded the defences of acquiescence, estoppel and delay 
disentitling the plaintiffs to any relief, by reason of the failure of the plaintiffs 
to take action till April 4, 1962 when the present suit was filed. Defendants 
No. 3 who, as I have already stated earlier, are successors to the business of 
defendants No. J, have. by their Written Statement adopted defendants No. 1’s 
Written Statement. Defendants No. 2 have filed a separate and detailed 
Written Statement in answer to the plaintiffs’ suit, but they have also, in sub- 
stance, adopted the same defences as are to be found in the Written Statement 
of defendants No. 1. 

On these pleadings, the following issues were framed by me: 

1. Whether the manufacture of Uni-Tolbid tablets or Tolbutamide by defendants 
Nos. 1 and 8 is carried out by using the processes mentioned in the plaintiffs’ patent 
No. 58716.as alleged in para. 6 of the plaint. 

2. Whether. defendants Nos. 1 and 3 have been infringing and are infringing the 
plaintiffs’ said patent No. 58716 as alleged in para. 8 of the plain’ 

3. Whether the plaintifix’ said patent No. 58716 ty invalid and is Mable to be re- 
voked on the grounds stated tm paras. 5 and 6 of the Written Statement of defen- 
dant No. 1 and peras. 7 and & of the Written Statement of the second defendant. 
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. 4 Whether there has been acquiescence on the part of the plaintiffs in respect af 
the manufacture of Uni-Tolbid tablets and Tolbutamide by defendants Nos, 1 and 8 as 
alleged in pera. 7 of the Written Statement of defendant No. 1, and para. 9 of the Written 
Statement of defendant No. 2 

&, Whether the platotiffs are precluded and/or estopped from complaining of the 
infringement, if any, of the sald patent No. 58716 as alleged in para. 7 of the Written 
Statement of defendant No. 1, and para, 9 of the Written Statement of defendant No. 2 

8. Whether the plaintiffs are not entitled to the relief for injunction and damages 
or an account of profits in the facts and circumstances and having regard to the plain- 
tiffs’ conduct set out in para, 7 of the Written Statement of defendant No. 1. 

7. To what relief, tf any, are the plaintiffs entitled? 


After evidence on behalf of the plaintiffs had been led and the plaintiffs’ 
case closed by Mr. Blanco White, while opening the case of the defendants, 
Mr. Mistree stated that he proposed to examine three or four witnesses. After 
the examination of his first witness Dr. Krishnamurthi Ganapathi was conclud- 
ed, Mr. Mistree, however, suddenly decided upon a change of stratecy and 
closed his client’s case, probably because he realized that his trump card had not 
yielded a trick. At the very commencement of his addreas, Mr. Mistree then 
stated that he accepted the evidence of Dr. Aumuller and Dr. Bander. and did 
not quarrel with the evidence of Dr. Lingnau. Mr. Mistree conceded that the 
evidence of Dr. Krishnamurthi Ganapathi who was examined as an expert by 
him on behalf of the defendants did not carry his client’s case any further. 
When Mr. Mistree resumed his addresa on the next day, however, he. did try 
to defend, to some extent, the evidence led by Dr. Krishnamurthi Ganavathi. 
The evidence of Dr..Krishnamurthi Ganapathi being-of mo assistance to the 
defence, as Mr. Mistree has himself conceded, I do not propose to deal with 
the same in the course of this judgment. I am, however, constrained to say 
that Dr. Krishnamurthi Ganapathi’s evidence did not impress me at all The 
record of his evidence on paper, does not perhaps convey the halting and 
shaky manner in which he gave that evidence. In contrast with the evidence 
of Dr. Krishnamurthi Ganapathi, it may be stated that I was considerahly im- 
pressed by the cogent and confident as well as frank manner in which 
Dr. Aumuller and Dr. Bander gave evidence on behalf of the plaintiffs. and 
indeed, Mr. Mistree was unable to shake the evidence of either of. those wit- 
nesses in the course of cross-examination. “With these general observations, 
I will now proceed to deal with the issues framed by me. 

Before dealing with the questions. that arise in the present suit on the 
merits, it- would be convenient to dispose of issues Nos. 4, 5 and 6 relating to 
acquiescence, estoppel and delay. It may be mentioned that according to the 
defendants the delay in the present case is a delay of about two years after 
the plaintiffs’ letter dated March 7, 1960 to defendants No.'1, the present suit 
having been filed on April 4, 1962. According to the plaintiffa, however, they 
could not be expected to take any action till they came to know "in or about 
sage 1961 that defendants No. 1 had placed on the market goods manufactured 

ent of their patent, as recorded in their attorney’s letter dated 
May 31, 1961. Mr. Blanco White for the plaintiffs argued that mere delay 
i8 no bar, except to relief by way of interlocutory injunction, and that in order 
to disantitle the plaintiffs to a perpetual injunction at the hearing of an in- 
frimgement action, there must be something more than mere delay. Quoting 
from the judgment of Harman L.J. in the case of Van der Lely (C.) N.Y. v. 
Bamfords Lid.! it ig stated in Terrell on thè Law of Patents, (lith edn.), p. 
868, para. 940, 
. laches, while a bar to the obtaining af an interlocutory order, would not bar 
the right to 9 perpetual injunction as ‘there must be more than mere delay to dis- 
entitle a man to his legal rights’.” 


1 [1964] R. P. C. 54, at p. 81. 
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In support of his argument Mr. Blanco White has relied on the observation in 
the case of Proctor v. Bennis.? Cotton L.J. negativmg the plea of laches 
stated in his judgment in the said case (at pp. 355-356) that the Court does 
not interfere on interlocutory injunction unless the plamtiff has been prompt, 
but there was no question of interlocutory. mjunction in the case before him 
which was at the stage of the hearing of the action. Bowen L.J. in the course 
_ of his Judgment in the same case (at p. 858) observed that in order to make 
out acquiescance which precluded the plaintiff from raising the question of 
the validity of the patent and the question of infrmgement of it by the de- 
fendants, it was necessary that the defendants should establish that the plain- 
tiff stood by and knowingly allowed the defendants to proceed and expend 
money in ignorance of the fact that he had rights, and meant to assert such 
rights. In the case of Vidal Dyes Syndicate Ld. v. Levinstein Lå? which was 
also cited by Mr. Blanco: White, it has been stated by Fletcher Moulton L.J. 
in the judgment (at p. 259) to be settled law that a patentee need not attempt 
to stop an infringement when he first learns of it, but the greater the interval 
between the granting of the patent and the trial of the action, the more care- 
fully must. the evidence be looked into lest the Court be induced to take an 
erroneous view, either on the one side or the other, of the knowledge of the 
world at the critical date. In the later case Klectrolue Ld. v. Elecina Ld. 
Jenkins L.J., dealing with the question of delay, observed (at p. 40) that the 
defendants were not entitled to assume that the plaintiffs accorded them their 
consent to the infrmgement merely because the plaintiffs, knowing of the 
defendant’s use of ‘‘Hlectrix”, did nothing to enforce their right, and that if 
the defendants adopted the said mark on that assumption and without proper 
inquiry, they did so at their own'risk. The position, therefore, is that mere 
delay is mo bar to the granting of relief by way of perpetual injunction at the 
hearing of the suit, unless there is something more than mere delay which has 
` caused prejudice to the defendants. There is no averment to that effect in the 
pleadings in the present suit, and certainly no evidence whatsoever to prove 
that the defendants were prejudiced in any manner by the alleged maction of 
the plaintiffs over a considerable period of time. That is the position im re- 
gard to the plea of acquiescence as well as estoppel, and delay as a factor 
disentitling the plaintiffs to relief. Issues Nos. 4, 5 and 6 must, therefore, be 
answered in favour of the plaintiffs. a 

Ag stated by B.J. Wadia J. in the case of Lallubhai Chakubhai v. Chiman- 
lal Chuntlal & Co.,> the question of infringement is a mixed question of law 
and fact. Section 8(3) of the Indian Patents and Designs Act, 1911, lays down 
that an application.for a patent must contain a declaration to the effect that 
the applicant is in possession of an ‘‘invention’’. Section 2(8) of that Act 
defines ‘‘invention’’ as meaning any manner of manufacture and as including 
an improvement. Section 2(/0) of the said Act defines the term ‘‘manufac- 
ture” as including any art, process or manner of producing, preparing or 
making an article, and also any article prepared or produced by manufacture. 
Section 26 of the Act lays down the grounds on which a patent can be revoked. 
Section 29(7) provides that a patentee can file a suit in the nature of an m- 
fringement action against any person who, during the continuance of the 
patent, makes, sells or uses the invention without his licence, or counterfeits 
it, or imitates it. Sub-section (2) of that section further provides that every 
ground on which a patent may be revoked under-s. 26 would be available by 
way of defence to a suit for infringement. Section 30 of the said Act lays 
down that no damages can be recovered in respect of the infringement of a 
‘patent if the defendant proves that at the date of the infrmgement he was not 
aware, or had no reasonable means of making himself aware, of the existence 


2 (1887) 4 R. P. C. 883. 4 (1938 71 R. P. C. 28. 
8 (1912) 29 R. P. C. 2685. 5 (1 87 Bom. L. R. 665, at p. 668. 
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of the patent. Section 78A enacts that by virtue of a certain reciprocal 
arrangement with the United Kingdom, any person who has applied for pro- 
tection for any invention in the United Kingdom would be entitled to claim 
that the patent which may be granted to him under the Indian Patents and 
Designs Act for the said invention should be in priority to other applicants 
and should have the same date as the date of the application in the United 
Kingdom. ; 

Turning to the first three issues which embody the questions in controversy 
between the parties on the merits of the present case, it may-be stated that 
iasues Nos. 1 and 2 relate to the subject of infringement, whilst issue No. 8 
relates to the question of the validity of the plaintiffs patent No. 58716. I 
will proceed to deal first with the question of mfringement which is the subject- 
matter of issues Nos. 1 and 2. It was contended by Mr. Mistree for the de- 
fendants that the plaintiffs have led no evidence on issue No. 1 and they must, 
therefore, fail on that issue, as well as on issue No. 2 which is consequential 
thereto. Mr. Mistree’s contention was that there is nothing in the evidence 
on record to show that the manufacture of Uni-Tolbid tablets or Tolbutamide 
by defendants Nos. 1 and 3 was carried out by using the processes mentioned 
in the plamtif’s patent No. 58716 and the plaintiffs have, therefore, not pro- 
ved the alleged infringement of the said patent by defendants Nos. 1 and 3, 
the onus m regard to which lay on the plaintiffs. It is true that, as stated 
by Halsbury, (8rd edn.) VoL 29, p. 106 para. 218, the onus as to infringement 
lies on the plaintiff. In the Canadian Patent Act there is a specific statutory 
provision viz., s. 41(2), which lays down that in an action for infringement 
where the invention relates to the production of a new substance, any subs- 
tance of the same chemical composition and constitution shall, in the absence 
of proof to the contrary, be deemed to have been produced by the patented 
process of which it is alleged to be an infringement. Though there is no eor- 
responding provision in the Indian Patents and Designs Act, I see no reason 
why a presumption to the same effect should not be drawn by me against the 
defendants in the present case under the general provisions contained in a. 114 
of the Indian Evidence Act, since it is admitted by the defendanta that it is 
the very drug Tolbutamide, in respect of which the plaintiffs have obtained 
their patent No. 58716, that they have prepared and sold. Moreover, though 
the general burden of establishing the case of infringement undoubtedly resta 
on the plaintiffs as laid down in -the statement from Halsbury mentioned 
above which is in accordance with s. 101 of the Indian Hividence -Act, the 
burden of proving a particular fact viz., the process by which Tolbutamide is 
being prepared by the defendants would be on the defendants, since that is 
a fact ‘‘especially’’ within their knowledge within the terms of s. 106 of the 
Indian Evidence Act. It is impossible for the plaintiffs to know by what 
precise process Tolbutamide is being prepared by the defendants and it is 
precisely to that sort of a case that s. 106 is intended to apply. The defen- 
dants have not led any evidence whatsoever in regard to the same. That, 
however, is not all. The first question that arises is, what is the infringement 
complained of by the plaintiffs in the present suit. In the opening sentence 
of para. 4 of the plaint it is no doubt stated in very wide terms that defendants 
No. 1 have mfringed the plaintiffs’ said patent No. 58716. That averment 
is not limited to thé infringement of any particular claim or claims in the plain- 
tiffs’ said patent. In the following sentence of the said paragraph, however, 
it is stated that defendants No. 1 have manufactured, prepared and sold Uni- 
Tolbid tablets or Tolbutamide. manufactured in accordance with or by the use 
of the invention disclosed in the complete specification of the plaintiffs’ said pa- 
tent ‘‘and claimed in claims 1 and 11.” It is not necessary for me to decide on 
a construction of the said paragraph of the plaint ‘whether the latter everment 
should be read as restricting the general averment with which the said para- 
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graph opens, as contended by Mr. Mistree for-the defendants, in view of the 
fact that Mr. Blanco White has conceded that, on the suit as framed, the in- 
fringement that haa been complained of is infringement only of claims Nos. 1 
and 11 of the plaintiffs’ ssid patent No. 58716. Counsel on both sides have 
argued this case throughout on that footing, and I must, therefore, proceed 
to deal with the same on the basis that the infringement complained of is in- 
fringement only of claims Nos. 1 and 11 of the plaintiffs’ said patent. 

Ag stated in Halsbury (8rd edn.) Vol. 29, p. 6, para. 8, a complete speci- 
fication customarily begins, after the title, with a general preamble stating 
the subject to which the invention relates, followed by a detailed description 
of one or more embodiments of the inventions. The whole of that is known 
as the body of the specification. It'is further stated in the said paragraph of 
Halsbury that the specification ends with the claims, delimitmg the monopoly 
granted by the patent, and since they define the monopoly, they must, in the 
event of legal proceedings, be serutinised with as much care as any other docu- 
ment defining a legal right, and require to be as carefully drawn. It is stated 
in another passage in Halsbury (8rd edn.) Vol. 29, p. 10, paras. 16 and 17, that 
the specification is to be read as a whole, and that the body of the specification 
should be read first. The claims must, however, be read as ordinary English 
sentences without incorporating into them extracts from the body of the speci- 
fication, or changing their meaning by reference to the language used in the 
body of the specification, though ‘the body of the specification should be refer- 
red to for the purpose of resolving difficulties of construction occasioned by 
the claims when read by themselves. It is, therefore, clear that in an infringe- 
ment action the main function of the Court is to construe the claims which are 
alleged to have been infringed, without reference to the body of the specification, 
and to refer to the body of the specification only if there is any ambiguity or 
difficulty in the construction of the claims in question. 


[His Lordship, after holding that Claim No. 11 and Claim No. 1 were infrin- 
ged by the defendants, answered issues Nos. 1 and 2 in favour of the plaintiffs. ] 


. That leaves for consideration only the question of the validity of the plain- 
tiffs’ patent which has been challenged by the defendants by way of defense 
to the plaintiffs’ suit under s. 29(2) of the Indian Patents and Designs Act. 
That is the main question that arises for decision im the present suit and it 
will, therefore, be necessary for me to deal with it in all its aspects. The 
grounds on which the validjty of the plaintiffs’ patent is sought to be impeach- 
ed by way of defence in this snit are to be found in paras. 5 and 6 of defen- 
dants. No. 1’s Written Statement, read along with the particulara“in respect 
thereof set out in an annexture to the plaint which is marked “No. 2”. It will 
be convenient to deal with them one by one. 


[His Lordship, after referring to the relevant paragraphs of the Written ` 
Statement, proceeded.] 

From what is discussed in the preceding paragraph it will, therefore, be 
clear that the main heads of the alleged invalidity of the plaintiffs’ patent 
on which the defendants rely by way of defence are four viz., (1) insaf- 
ficiency of description; (2) want of novelty; (3) no inventive step and 
(4) want of utility. It may be stated that the onus in regard to all objections 
to validity lies on the defendant [Halsbury, (8rd edn.) Vol. 29, p. 106, para. 
218]. I shall now proceed to deal with each of these grounds. 

Dealing first with the ground of insufficiency of description it is stated in 
Halsbury, (8rd edn.) Vol. 29, p. 64, para. 131 that the claim need only be as 
clear as the subject admits, and that a patentee need not so simplify his claim 
as to make it easy for infringers to evade it. It is further stated in that 
passage in Halsbury that the patentee’s duty is not to prevent all possible 
argument as to whether there is or is not infringement im particular cases, 
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but to enable the Court to formulate the questions of fact to be answered. It 
is further stated in the same volume of Halsbury (p. 66, para. 138) that im- 
sufficiency of description has two branches, (1) the complete specification 
must describe ‘‘an embodiment’’ of the invention claimed in each of the 
claims, and that the description must be sufficient to enable those in the in- 
dustry concerned to carry it into effect ‘‘without their making further in- 
ventions’’; and (2) that the description must be fair i.e. it must not be un- 
necessarily difficult to follow. Turning first to claim No. 11 in the present 
case in the light of these principles, the reference in the body of the specifica- 
tion to ‘‘a conventional manner’’ of eliminating sulphur cannot really create 
any difficulty, and it is in fact unnecessary to import this from the body of 
the specification into claim No. 11 in view of the fact that claim No. 11 is 
unambiguous and clear in terms, being wide enough to include all methods 
of eliminating sulphur. As atated earlier in this judgment, it is permissible 
to refer to the body of the specification only when there is some difficulty 
or ambiguity in the construction of a claim as it stands. In any event, hydro- 
gen peroxide as a desulphurising agent would be an obvious chemical equiva- 
lent of heavy metal oxides or a salt thereof in an aqueous or alcoholic solution 
which are also used for desulphurising in ‘‘a conventional manner’’. More- 
over, the secret or discovery essential to the validity of the plaintiffs’ inven- 
tion as claimed and forming the very basis of it is not the method, but is the 
previously undiscovered fact of a new class of chemical compounds having 
hitherto unsu&pected blood sugar lowering properties, twenty-one methods of 
synthesis of sulphonylureas being already known at the material time as is 
apparent from p. 27 of Kurzer’s article on sulphonylureas and sulphonyl- 
thioureas in Vol. 50 of the Chemical Review (exh. 1). There is no evidence 
led by the defendants to show that the statement in the body of the specifica- 
tion that the synthesis of the desired sulphonylurea may be obtained by elimi- 
nating sulphur with a heavy metal oxide or a salt thereof in an aqueous or 
a alcoholic solution would present any difficulty. The specification and claims 
are addressed to those with a high degree of knowledge of the field of science 
to which they relate, particularly when they relate to chemistry and allied 
subjects. It is not necessary to describe processes in the claims to a speci- 
fication when they are part of the common knowledge available to those 
skilled im the science who can, after reading them, refer to the technical lite- 
rature on the subject for the purpose of carrying them into effect. ‘‘An em- 
bodiment” of the invention is, therefore, in my opinion, sufficiently described 
in the plaintiffs’ patent and that description is not unnecessarily difficult to 
follow, it being sufficient to enable the invention to be carried into effect 
‘without. . .making further inventions.” As far as claim No. 1 is concerned, 
there are as many as forty examples of it in the specification (exh. A) and 
there would, therefore, be no difficulty in carrying the same into effect. The 
ee La insufficiency of description alleged- by the ae must, there- 
ore, 


[His Lordship, after dealing with grounds Nos. 2 ok 3 and fmding in 
favour of the plamtiffs, proceeded.] 


That brings me to the. most important part of the present case and that is 
the objection to the validity of the plaintiffs’ patent on the ground of want 
of utility, which would also cover the other objection, already referred to by 
me, based on the ground that the methods of manufacture comprised in the 
plaintiffs’ patent are old, an objection which also rests in the ultimate analynis, 
on the decision in regard to the question of utility. The first question that 
arises in regard to the subject of the utility of the plaintiffs’ patent is what is 
the quantum of utility required to support a patent. Reference may be made in 
that connection to the statement in Patents for Inventions by T. A. Blanco White 


\ 
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(the learned counsel appearing for the plaintiffs in the present case), 3rd edn., 
at pp. 152-158 to the effect that in the absence of any promise in the specifi- 
cation that a definite degree of advantage would result from the use of the 
invention, the amount of utility required to support a patent is very small. 
It is further stated in the said passage that it is, in particular, not necessary 
that the invention as described should be commercially useful, unless the 
specification promises that it would be, and that it is sufficient that that inven- 
tion should, by reason of the features that distinguish it from earlier proposals, 
be of some use to the public. It is further stated that it is not necessary that 
a new result should be obtained by using the invention, and that the test is 
whether the new method ‘‘gives the public a useful choice.’’ In support of 
that proposition, the learned counsel for the plaintiffs relied on the decision 
in the case of Welsbach Incandescent Gas Inght Company, Ld. v. New Incan- 
descent (Sunlight Patent) Gas Lighting Company, Ld. in which the patent in 
question was for a gas light mantle, which though stronger than the gas light 
mantles under the earlier patent, shed lesa candle power of light than 
those mantles. It was subsequently discovered that while the patented 
light had low illuminating power, a small proportion of another chemi- 
cal substance added to it gave very great improvement in candle power. 
It was contended on behalf of the defendants to the said action for infringe- 
ment that since the illuminating methods produced under the patent would 
give less light, it was not an improvement at all on the mantles prepared under 
the earlier patent, but was a falling off from it. It was observed im the judg- 
ment in the said case (at p. 251) that there were two answers to the objection 
raised by the defendants. The first was that the patent in question did not 
claim to be an improvement on the earlier patent but to give a ‘‘useful 
choice’’; and the second was that if the matter had to be decided by the value 
of the mantle as an illuminating appliance alone the contention might be well- 
founded, but there were advantages other than brilliancy and the new dis- 
covery produced illuminating substances which had other qualities, vis. rigi- 
dity, flexibility or durability. Judged by these tests, the position is that the 
plaintiffs’ patent in the present case cannot be attacked on the ground of want 
of utility, since it certainly gives a ‘‘useful choice’’ in the matter of com- 
pounds with a blood sugar lowering property which was not known till then. 
unless by the specification (exh. A) a higher degree of utility was promised 
by the plaintiffs. In the course of the evidence led before me, the defendants 
have not been able to point out a single compound which would fall withm 
the patent, but which did not have blood sugar lowering property, and all 
that they were able to point out was that some of those compounds were weaker 
than others, a point which is of no relevance for the purpose of the present 
case. J must, therefore, proceed to consider, what is the utility promised in 
the specification (exh. A) for the compounds falling within it? A careful seru- 
tiny of the specification (exh. A) shows that all that is promised therein is, 
(1) that all the compounds fallmg within the plaintiffs’ patent would lower 
the blood sugar and (2) that they are not sulphonamides and avoid the diffi- 
culty of the administration of sulphonamides, viz. the causing of allergy as well 
as their bacterio-static activity. As far as their toxicity is concerned, -what 
is stated in the specification (exh. A) is that their acute toxicity (tested on 
mice or rats) was as set out in Table No. IO appended thereto. Mr. Blanco 
White has submitted that there is no statement contained in the specification 
(exh. A) by way of promise that any of the compounds falling within the 
patent is safe for human beings. It is no doubt stated in the said specifica- 
tion that the compounds of the invention are ‘‘usually extremely well-tolerated’, 
and that extensive clinical tests performed on numerous patients had demon- 
strated good tolerance of the compounds. It is common ground that the ex- 


G (1900) 17 R. P.C. 987. 
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pression ‘‘well tolerated’? means that it had no strong side effects. It was 
sought to be contended by Mr. Mistree for the defendants that it was, there- 
fore, claimed in the specification (exh. A) that all compounds falling within 
the patent had no toxic effect, which would be one of the side effects to be 
guarded against. Mr. Mistree has contended that he has established by the 
evidence of Dr. Bander that it could not be predicted whether a particular 
sulphonylurea failing within the patent would be safe to administer to a 
human being; and that he could not predict tolerability in human beings by 
experimenting on animals, and the plaintiffs’ patent must, therefore, be held 
to be invalid on the ground of want of the utility claimed for it in the speci- 
fication (exh. A). I am afraid, however, the statements in the specification on 
which Mr. Mistree has relied cannot be torn from their context. It is quite 
alear from the specification itself that extensive testa for toxicity of the com- 
pounds falling withm the patent had been performed on mice or rats. The 
statement that extensive clinical testa performed on numerous patients had 
demonstrated good tolerance of those compounds, when read in the context 
of the earlier statement in the said specification that the said compounds are 
‘‘osually’’ extremely well-tolerated, shows that it is intended to apply only 
to such of the compounds as had been subjected to clinical tests. I, therefore, 
. hold that there is no claim in the specification (exh. A) in regard to the utility 
of the compounds fallmg within the patent which has been disproved by the 
evidence led m this case. 

' Strong reliance was placed by Mr. Mistree for the defendants on the 
judgment of the Supreme Court of Canada reported in (1966) 8.C.R. 189, 
confirming the decision of the Exchequer Court of Canada reported in (1965) 
1 Ex. C. R. 710, in regard to the patent which the plaintiffs had obtained in 

in respect of the very processes for which the plaintiffs have obtained 
the patent in question in this country, Tolbutamide being one of the com- 
pounds falling within both the Canadian patent as well as the patent in this 
country. In the action in the Exchequer Court of Canada, the plaintiffs to 
the present suit who were also party-plaintiffs there, had prayed for an in- 
junction for ten patents, a printed copy of one which vis. patent No. 590201 
has been tendered and marked exh. 2 in the present proceedings. The defendants 
to the said suit had sold throughout Canada Tolbutamide in alleged infringe 
ment of the plaintiffs’ said patents. The sale of Tolbutamide by them was 
admitted by the defendants, but they pleaded that claims Nos. 1 and 10 of 
nine of the said patents and claims Nos. 1 and 18 of patent No. 590201 were 
invalid for a number of reasons. If one serutinizes in the Canadian patent 
No. 590201 (exh. 2), claim No. 1 therein was, as Mr. Mistree has rightly contend- 
ed, a combination of claims Nos. 1 and 11 in the present case, the validity of 
which has been questioned before me. It was not disputed that claim No. 10 
_in the first nine of the Canadian patents and claim No. 13 in Canadian Patent 
No. 590201 (exh. 2) related to the compound Tolbutamide itself. It contain- 
ed the same formula as in Fig. 6 of the specification (exh. A) in the present 
case, and referred to a compound of that formula whenever obtained accord- 
ing to claim No. 1 or the obvious chemical equivalent thereof. I do not, how- 
ever, accept the contention of Mr. Blanco White that claim No. 1 in the Cana- 
dian patent is different in material respecta from claim No. 1 in the present 
case, merely because there is no limitation in the Canadian patent in regard 
to carbon atoms as far as alkyl, alkoxy and halogen are concerned. It is ad- 
mitted by the plaintiffs’ own witnesses in the present case that if R and B.1 
are varied simultaneously, and three different positions viz. ortho, meta and 
para are used in respect of each monosubstituent, the possible number of 
sulphonylureas that could be prepared according to claim No. 1 of the plain- 
tiffs’ patent (exh. A) would run into millions, The whole contention of 
Mr. Mistree is that claim No. 1 of the plaintiffs’ patent No. 68716 is invalid 
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because it covers millions of compounds which have not been tested in respect 
of their utility, and it is in support of that contention that Mr. Mistree has 
relied on the Canadian case. Merely because, under the Canadian patent, 
the permutations and combinations would run perhaps into some thousands or 
some millions more by reason of the absence of any limitation with regard to 
carbon atoms as far as alkyl, alkoxy and halogen are concerned, would make 
no difference in regard to the ratio of the decision in the Canadian case. In 
my opinion, therefore, the decision in the Canadian case cannot be distin- 
guished on facts from the present case. Even so, E must proceed to consider 
whether I should follow the same, as decisions of Canadian Courts do not 
bind me. In the trial Court, Thurlow J. in his judgment dealt with the 
question of validity of claim No. 1 of the plaintiffs’ Canadian patent. He 
observed (at p. 728) that there could not be an invention in a process which 
consists in applying a known method of reaction to a limitless class of known 
materials to produce an equally limitless class of expected products, when all 
that can properly be said of such products is that some of them have utility 
and others, the identity of which is not known, may have it as well, but that 
the infinite majority of the substances of the class have never been made or 
tested by anyone. He held (at p. 734) that it is highly improbable that all, 
or substantially all, of the members of the infinitely large class defined in 
claim No. 1 of the ten patents have either the blood sugar lowering activity to a 
useful extent or the freedom from toxicity or harmful side effecta necessary to 
render them useful. He, therefore, came to the conclusion (at p. 734) that 
there was no invention as claimed in claim No. 1 of each of the said patents 
which was, therefore, invalid. He further held that by reason of the provi- 
sions of s. 41(1) of the Patent Act of Canada, a substauce patent would be 
valid only if accompanied by a valid process patent, and that in view of the 
invalidity of claim No. 1 of each of the ten patents which contained the pro- 
ces patent, the substance patent in claim No. 10 in the first nine patents and 
claim No. 18 in patent No. 590201 must also be held to be invalid. In view 
of that conclusion, the learned Judge held that it was unnecessary for him to 
consider the issue of infringement, and he accordingly dismissed the plaintiffs’ 
action with costs. On appeal to the Supreme Court of Canada from the deci- 
sion of the Exchequer Court of Canada, it was held (at p. 191) that all the 
patents related to processes which produced new sulphonylureas by known 
methods from known materials, with the result that the patentability of the 
process depended on the possession of unexpected utility by the new sub- 
stances produced, and that the unexpected utility stated in the patents was the 
capacity of lowering blood sugar levels which is referred to as hypoglycaemic 
activity. In the opinion of the Supreme Court (at p. 194), what the appel- 
lant had tried to do in claim No. 1 of each of the patents was to obtain a 
patent for an unproved and untested hypothesis in an uncharted field which 
could not be held to be valid. The Supreme Oourt agreed with the trial Court 
that the appellant had consequently overclaimed, and, in doing 90, had invali- 
dated claim No. 1 in each of the patents before them. The Supreme Court also 
eonfirmed the decision of Thurlow J. that if claim No. 1 failed, the remaining 
claims in the patents in question must also fail. Mr. Blanco White has submitted 
that he has no quarrel with the decision of the Supreme Court, but that the 
decision of the Exchequer Court goes a little too far in so far as it relies merely 
on the possible number of compounds that would be comprised in claim No. 1. 
Mr. Blanco White contended that the Supreme Court of Canada had, however, 
not gone merely on numbers, but had proceeded to decide the case on the 
principle that the validity of the patents in question depended on the posses- 
sion of unexpected utility by the new substances produced, and hed invalidated 
the plaintiffs’ patents on the ground that the limitless class of compounds com- 
prised in them remained uncharted and unexplored. Mr. Blanco White has 
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submitted that the decision in the Canadian case is not applicable to the 
present case, because there ia evidence in the present case of systematic ex- 
ploration by way of research leading to the establishment of the blood sugar 
lowering properties of all the compounds falling within the plaintiffs’ patent. 
That evidence consists in the present case of the oral evidence of the plaintiffs’ 
expert witnesses, and documentary evidence in the form of the chart (exh. B) 
as filled in by Dr. Anumuller, evidence which I accept as reliable. As a re- 
sult of that research, the necessary limitations in regard to the carbon atoma 
in the radicals R and R. 1 were discovered, which in its turn led to the in- 
vention that all compounds with those limitations had blood sugar lowering 
properties and other compounds without those limitations did not have blood 
sugar lowering properties, as Dr. Bander has deposed in examination-in-chief. 
It is not clear from the judgment of the Supreme Court of Canada whether it 
has proceeded on a basis different from the ratio of the.decision of the Exche- 
quer Court of Canada, as Mr. Blanco White has submitted in the course of his 
argument. In any event, I do not agree with the decision of the Hxchequer 
Court in so far as it has proceeded purely on a numerical basis and has rested 
its judgment merely on the fact that there would be a large number of possible 
compounds that could be produced by the patented process which had not been 
tested. In my opinion, when a process patent is obtained after prolonged 
and thorough research work, it may be possible to predict that the substances 
produced by that process would have a particular property, though it is usual- 
ly impossible for anybody to test all the possible substances that could be pro- 
duced by that process. As stated in Terrell on the Law of Patents (11th edn.) 
p. 128, para. 315, it is wrong to suppose that ‘‘there is no previson in che- 
mistry”. I accept the evidence of Dr. Bander that when several pharmacolo- 
gical compounds having the same characteristic structure exhibit the same 
pharmacological behaviour, it can be predicted that other such compounds 
would have the same behaviour, provided the necessary limitations in regard 
to radicals are observed, particularly when compounds without those limite- 
tions have also been tested and found not to have the property in question. 
I am afraid I am unable to agree with the decision of the Exchequer Court of 
Canada in the above case that merely because a process patent may embrace 
a very large number of compounds, all of which, or even a substantial number 
of which, cannot be individually tested, the patent must be held to be invalid. 
To take that view would, in my opinion, invalidate a large number of process 
patents. I, therefore, decline to follow the decision of the Exchequer Court 
of Canada in the above case. If the Supreme Court of Canada intended to 
lay down a different test viz. the test as to whether the new substances produced 
by that process can, after proper research, be predicted as possessing ‘‘unex- 
pected utility’? in the form of hypoglycaemic effect, I agree with that view. 
That test is satiafied in the present case, as held by me above. 

I am informed that the Patent Office in this country follows the same 
practice as is prevalent in Canada which is based on s. 41(J) of the Canadian 
Patent Act mentioned above, which in its turn was based on a section in the 
old Patent Act in England that, as far as chemical substances intended for 
food or medicine are concerned, patents cannot be granted for the substance 
itself, except when prepared by the processes claimed or their obvious chemi- 
cal equivalents. It has been stated to me that this practice of the Indian 
Office is based on the English practice. I am afraid, however, the Indian 
Patent Office has overlooked the fact that the section on which the English 
practice was based has since been repealed in England (vide Terrell on the 
Law of Patents (11th edn.) p. 20, para. 53) and does not find place in the 
new English Patents Act of 1949, and there is no such practice now prevalent 
in England, and that there is no section corresponding to the old English sec- 
tion or to s. 41(/) of the Canadian Patent Act in the Indian Patents and 
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Designs Act. There is, therefore, no warrant for chemical patents being treated 
in this country in a way different from other patents, m regard to which the 
patent office in this country does grant patents for substances per se. In 
the absence of express statutory provisions, as stated in Terrell on the Law 
of Patents (11th edn.) pp. 127-128, para. 315, the belief that the law applicable 
to chemical cases is peculiar is erroneous, and the principles applicable in the 
ease of patents for chemical processes are ‘‘precisely similar’’ to those appli- 
cable in the cage of other patents. 

The validity of a claim corresponding to claim No. 1 in the present case 
was also challenged in an infiringement action brought by the present plain- 
_ tiffs in Ireland where the validity of that claim was upheld by the Irish Court 
in a judgment delivered on November 28, 1967.7 It may be stated that the 
plaintiffs have registered a substance patent for Tolbutamide in Hngland but 
their patent in Ireland is a process patent only in view of the statutory pro- 
visions in force there. In upholding the plaintiffs’ patent, it was stated by 
Kenny J. in his judgment in the said Irish case, 

‘In my opinion, the writer of the claims in a process patent is entitled to include 

claims for processes which he is certain will work because of the results of other 
processes.” 
I am in full agreement with that view of Kenny J. The question which 
arose for decision in the Canadian case and is raised by Mr. Mistree in the 
present case, however, did not arise before the Court in Ireland and it is, 
therefore, not necessary for me to deal any further with the same. It may 
be mentioned that the Canadian case discussed above, though earlier m point 
of time, has not been considered in the judgment in the Irish case. 


As stated by Halsbury (8rd edn.) Vol. 29, p. 59, para. 123, the expression ‘ ‘not 
useful’’ in patent law means that the invention will not work, either in the sense 
that it will not operate at all or, more broadly, that it will not do what the 
specification promises that it will do. If the invention will give the result pro- 
mised at all, the objection on the ground of want of utility must fail. It is fur- 
ther stated in the said passage that the practical usefulness or commercial utility 
of the invention does not matter, nor does it matter whether the invention is 
of any real benefit to the public, or particularly suitable for the purposes sug- 
gested, and that it is only failure to produce the results promised that will in- 
validate the patent, not misstatements as to the purposes to which such re- 
sults might be applied. In Terrell on the Law of Patents, (11th edn.) p. 98, 
para. 248, quoting from an English case, it is stated that if the patentee claims 
protection for a process for producing a result and that result cannot be pro- 
duced by the process, the consideration fails. It is further stated there that 
objections to patents on such grounds are sometimes treated as objections for 
want of utility, and when so treated, the well-known rule is that tht utility of 
an invention depends upon whether, following the directions of the patentee, 
the result which the patentee professed to produce can in fact be produced. 
Quoting from another English case, the same proposition is stated in another 
way in Terrell at p. 99, viz. that the protection is purchased by the promise of 
results, and that it does not, and ought not to, survive ‘‘the proved failure’’ of 
the promise to produce the resulta. As already stated above, the only result 
which the specification (exh. A) in the present case professed to produce was 
a new Glass of chemical compounds having hitherto unsuspected blood sugar 
lowering property, but without the undesirable side effects of the previously 
known sulphonamides. As also stated above, the defendants have not been 
able to prove that a single compound falling within the patent does not possess 
blood sugar lowering properties to a greater or leaner degree. The position, 

7 (1967) Suft 1964 No. 201P ce ba of Ireland) (Unrep.). 

Kenny J. on November 28, 1967 (High Co 
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therefore, is that not only is there no ‘‘proved failure” to produce the results 
promised by the plaintiffs’ patent specification (exh. A); but there is a ‘‘ proved 
failure” on the part of the defendants to show that compounds falling within 
the patent do not have the blood sugar lowering properties promised by that 
patent. I, therefore, hold that the objection on the ground of want of utility 
must fail, and with it also the objection that the methods of manufacture are 
old and known methods and, therefore, there is no inventive step as far as the 
plaintiffs’ patent No. 58716 is concerned. In the result, all the grounds on 
which the validity of the plaintiffs’ patent was challenged stand rejected, and 
isune No. 3 must be answered in favour of the plaintiffs. 

In view of the conclusions at which I have arrived, the plaintiffs will be en- 
titled to the normal reliefs available in an infringement action, viz., an injunc- 
tion, as well as an- order for the delivering up for destruction of all articles in 
the defendants’ possesion made in infringement of the plaintiffs’ patent 
No. 58716. The plaintiffs have, however, not led any evidence before me to 
prove damages, nor has any argument been addressed to me in regard to the 
claim for damages or the alternative claim for an account of the profits con- 
tained in prayer (c) of the plaint which must, therefore, be treated as: not 
preased by the plaintiffs. 

I answer the issues as follows :-— 

1. In the affirmative. 

2. In the affirmative. 

3. Plaintiffs’ patent No. 58716 is not invalid and is not Hable to be revoked on any 
of those grounds. 

4. In the negative. 

5. In the negative. 

6. The ‘plaintiffs are entitled to rellef by way of injunction, but the rellefs sought 


in prayer (c) a toe eee eens 
7. See Order below. 


Order :-— 

I grant an injunction in terms of prayer (a) and pass an order in terms 
of prayer (d). I also order that the defendants do pay the plaintiffs’ costa of 
the suit. 

Under s. 32 of the Indian Patents and Designs Act, I certify that the vali- 
dity of the patent came in question in this suit. 

Mr. Laud states that his clients will not enforce the orders passed by me for 
a'period of two weeks from today in order to enable the defendants to con- 
sider my judgment. 

In accordance with s. 33 of the said Act, I direct that a copy of this judg- 
ment be sent to the Controller of Patents and Designs.* 

p r :—This case was decided when tho patentable. Under the Patents Act, 1870, 

Patents and Designs Act, 1911, was which came into force on April 20, 1072, only 


in force, under which claims for the process claim to a single process can be patented in 
and product made by that process were the use of medicines and drugs.] 
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, Before Mr. Justice Vimadalal. 
HINDUSTAN a MILLS PVT. LTD. 


K. RAVINDRA & CO. 

Trade and Merchandise Marks Act (XLII of 1958), Secs. 2, 27(2), 34—Test for deter- 
mining whither trade mark claimed by person not manufacturer of goods regii- 
trable under Act—Whether validity of registration of mark can be gone into on 
motion for interlocutory injunction taken out by owner of mark—Whether person con 

-| be restrained from using unregistered mark, having essential feature of another's. 
registered mark, for which latter’s application for registration pending—Use of such 
unregistered mark whether infringement under s. 29—When action for passing-off 
The test for the purpose of determining whether a trade mark claimed by a 
_ person other than the manufacturer of the goods is registrable under the Trade and 
Merchandise Marks Act, 1958 is—Is the trade mark used m respect of something 
done in the process of manufacturing or finishing the goods before they: reach the 
hands of the public, or is it some process applied to the goods after they have 
passed into the hands of the public, indicating a mere temporary connection with 
the goods, as, for instence, in the case of laundering or darning of goods. In the 
` latter case the trade mark cannot be registered. 

Aristoc, Ld. v. Rysta, Ltd.) reHed upon. . 

It is not the practice to consider the validity of the registration of a trade mark 
on a Motion for interlocutory injunction teken out by the person who -has got the 
mark registered in his name. While a mark remains on the register {even wrong- 
Ty), it is not desirable that others should imitate it. 

-Kerly on: Trade Marks, p. 655, para. 654 

If any essential feature of a plaintiffs registered trade mark is reproduced. or 
appears in a mark used by the defendant, in respect of which the plaintiff's 
application for ite registration is pending, the defendant could be restrained fram 
using the same, 

Where a word in cruciform and in script form, which formed an essential feature of - 
So a ke arate ie Paar se ao rca wes used in the form 
of a chimney trade mark by the defendant who was not a registered proprietor 
of the trade mark, it was held that under s. 29 of the Trade and Merchandise 
Marks Act, 1958 the defendant had infringed the trade mark of the plaintif as 
the use, of the chimney trade mark was deceptively similar to the registered trade 
mark of the plaintiff and was likely to deceive or cause confusion m the minds 
of the public in regard to the origin af the goods in question. 

de Cordova v. Vick Chemical Co.,2 referred to. 

It was also held that the contention of the defendant that he was a wholesaler 
of the goods, selling not directly to the public but to retail dealers who were not 
likely to be deceived or confused by the use of the chimney mark, was not sus- 
tainable since they might themselves, fraudulently or carelessly, make use of 
the ambiguous character of the trade mark to deceive their customers, the ultimate 


Kerly on Trade Marks, p. 836, para. 836. 

eye ane eer a a seen nee ee 
no such action can be maintained unless it. is averred and proved, at any rate 
prima facie for the purpose of interlocutory relief, that the plaintiffs goods have 
established a reputation in the market and are identified ae marks which 
they bear. 


K. S. Shavaksha with L. B. Desai, instructed by Ambubhai & Diwanji, for 
the plaintiffs in support. 

8. B. Shah with K. H. Bhabha, instructed by Mulla & Mulla & Craigie Blunt 
& Caroe, for the defendants to show cause. 


“Decided, October 11, 1967. O. C. J. Suit 1 Peet C. 68. 
No. 510 of 1967, a (1951) 68 R, P. C. 108. 
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VIMADALAL J. This is a Notice of Motion taken out by the plaintiffs for an 
interlocutory mjunction restraining the defendants from using the trade mark 
HEMLA. in respect of embroidery goods or any other similar marks so as to 
infringe the registered trade marks of the plaintiffs, as also for an interlocu- 
tory injunction restraining the defendants from using the said trade mark 
on embroidery goods so as to pass off their goods as the goods of the plaintiffs. 

The plaintiffs’ case is that they were registered under the Companies Act 
some time in the year 1941 and started using the trade mark HEMLA right 
from that time on the goods embroidered by them in their factory near Amrit- 
‘sar. It is the plaintiffs’ case that,-in the year 1943, they got their trade mark 

in cruciform, as shown in annexture “A to the plaint, registered 
under the Trade Marks Act in respect of embroidery goods, tapes, laces and 
edgings. Some time in the year 1965, the plaintiffs also got registered the said 
trade mark HHMLA in. cruciform in respect of shawls, and, in the course of 
the same year, they got registered the trade mark HAMLA in script form also 
in respect of shawls. Those two trade marks as registered are shown in an- 
nextures.‘‘B’’ and ‘C° to the-plaint. In para. 7 of the plaint, it is stated 
that the plaintiffs manufactured and sold embroidery goods on a large seale 
throughout India for over twenty-five years ‘‘under their trade marks HHMLA 
in ita various forms,’’ and have acquired an enviable reputation for the high 
quality of their goods. It is further stated in the said paragraph that the 
total turnover of the plaintiffs’ goods was over seven crores of rupees and that 
the trade mark HEMLA is associated by traders and the public with the goods 
of the plaintiffs. In para. 8 of the plaint, it is stated that the plaintiffs, m the 
course of their business, used to receive cloth from other traders also for the 
manufacture of embroidery , and, after doing embroidery work on the 
same, they used to affix their mark HEMLA as also their Tex. Mark No. 587 
thereon, as required by the Cotton and Yarn (Control) Order, 1943. In 
para. 10 of the plaint, it. is stated that the defendants are selling embroidery 
goods not manufactured by the plaintiffs under the trade mark HEMLA, 
and when the plaintiffs objected to the same the defendants filed a “threats 
action’’ against the plaintiffs under s. 120 of the Trade and Merchandise Marks 
Act of 1958, being suit No. 489 of 1967 in this Court. The plaintiffs’ case is 
that, by using identical marks, the defendants have been infringing the plain- 
tiffs’ registered trade marks, and also passing off their goods as the goods of 
the plaintiffs. The plaintiffs havé, therefore, filed the present suit for a per- 
manent injunction restraining the defendanta from infringing their registered 
trade marks, and also for a permanent injunction restraining the defendants 
from using the trade mark HEMUA on embroidery goods so as to pass off their 
goods as the goods of the plaintiffs, as well as for damages and other ancil- 
lary reliefs. They have thereafter taken out the present Motion for the .re- 
liefs already set out above. 

In addition to the facts stated in the plaint, it is necessary to refer to the 
background of the disputes between the parties. The controlling interest in 
the company, which is a private limited company, was held by a family con- 
sisting of two brothers Gurdayalsingh and Ramsingh, and the said company 
carried on ita business on a large scale at a place near Amritsar for some years. 
Thereafter, the same two brothers founded another concern at Faridabad named 
Hemla Embroidery Mills Ltd. in or about August 1958 and started putting 
up factory premises there which were completed some time in the year 1960. 
According to the plaintiffs, the whole of those premises at Faridabad were 
thereafter rented out by the plaintiff-Oo. which set up their own machinery 
therein and employed their own labour and manufactured their own goods 
onder their own Tex. Mark in that factory. It may be mentioned that, accord- 
ing to the defendants, however, what was rented out to the plaintiff-Co. was 
only a part.of the said premises at Faridabad. Thereafter, on April 20, 1960, 
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an agreement was entered into between the plaintiff-Co. and the said Hemla 
Embroidery Mills Pvt. Ltd. which had their registered office at Faridabad, a 
copy of which is annexed to the affidavit in rejoinder to the present Motion and 
marked ‘‘D’’. Under the said agreement, the plaintiff-Co. was to sell, intor 
alia, embroidered goods to the said Hemla Embroidery Milla Pvt. Ltd. at 
wholesale market rates. It was further provided in the said agreement that 
as and when the plaintiff-Co. placed an indent with the said Hemla Hmbroi- 
dery Mills Pvt. Ltd., the latter were to make purchases for and on behalf of 
the plaintiff-Co. at market rates. It is the contention of the plaintiffs that 
the said agreement really constituted Hemla Embroidery Mills Pvt. Ltd. the 
agents of the plaintiffs for the purposes mentioned therein. It was stated by 
Mr. Shavaksha in the course of his arguments before me that, from the year 
1962, in order to distinguish goods which the plaintiffs embroidered at their 
Faridabad factory from the goods embroidered by them at their Amritsar 
factory, the plaintiffs used the trade mark HEMLA in what has been called 
‘‘Chimnsy Form’’ on the goods which were made by the plaintiffs at the Fari- 
dabad factory which, according to them, they had rented out from the Hemla 
Embroidery Mills Pyt. Ltd. According to the plaintiffs, they however used 
to affix to the same their own ticket, a specimen of which is annexed to the 
affidavit in rejoinder and marked ‘‘C’’, and their own Tex. Mark thereon: 
According to the plaintiffs, this state of affairs continued till the year 1964 
when disputes and differences arose between the branches of the two brothers, 
Gurdayalsingh and Ramsingh, and a division was effected between them which 
was finalised on March 31, 1965. Pursuant to that division, the plaintiff-Co. 
and its factory near Amritsar came to the share of Gurdayalaingh’s branch, 
and the concern of Hemla Embroidery Mills Pvt. Ltd. and its factory at Fari- 
dabad came to the share of Ramsingh’s branch. 

On April 25, 1965, a complaint was received by the plaintiffs from the firm 
of Thakersey Chhaganlal who were the sole distributors of the plaintiffs in 
Bombay, complaining that goods bearing the plaintiffs’ HH MUA trade mark 
were being sold by a concern named Ahuja Embroidery and that the said 
concern had received those goods from Messrs. Hemla Embroidery Mills Pvt. 
Ltd. of Faridabad. Messrs. Thakersey Chhaganlal, therefore, requested the 
plaintiffs to take legal action in the matter. Thereafter, the disputes between 
the parties, including the one relating to the right to use the disputed trade 
marks, were then referred to arbitration, but it is the contention_of the plain- 
tiffs that the said arbitration proceedings which had been commenced on August 
18, 1965 had lapsed, as nothing had been done by the arbitrators till 1967. 
According to the defendants, towards the end of the year 1966, the plaintiffs’ 
Manager came to the defendanta’ place of business and requested the defen- 
dants not to sell goods bearing HEMILA trade mark made by Messrs. Hemla 
Embroidery Mills Pvt. Ltd., and threatened the defendants that they would 
stop all traders from dealmg in those goods. The present defendants, there- 
fore, filed a ‘‘threats action’’ under s. 120 of the Trade and Merchandise Marks 
Act, 1958, against the present plaintiffs on August 22, 1967, in para. 2 of 
which it was stated that the goods of Hemla Embroidery Mills Pvt. Ltd. were 
being sold under all the three marks, namely, HEMLA in cruciform, HEMLA 
In running script as well as the HEMLA Chimney mark. Under those circum- 
stances, the present plaintiffs filed this suit against the defendants on August 
29, 1967. 

The suit, as framed, is an action both for infringement as well aa in passing 
off. It will, therefore, be convenient to deal with the plaintiffs’ case on this 
Motion on those two footings separately. The cruciform and the script marks 
mentioned above have admittedly been registered as the marks of the plaintiff- 
Co. It was sought to be contended in para. 10 of the affidavit in reply‘ of 
Ravindra Charandas Kapadia filed on behalf of the defendants that the’ said 
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marks have been wrongly registered, and the registration thereof being invalid, 
was liable to be revoked, and petitions for that purpose have already been 
filled by the defendants in the Delhi High Court by Thackersey Chhaganlal 
against the plaintiff. This contention of the defendants is based on the ground 
that, since the defendants are not the manufacturers of the goods, but merely 
do embroidery work on goods belonging to other parties, they are not the 
owners of the said marks and are not entitled to get them registered. Apart 
from the fact that, according to the plaintiffs, they do embroidery work not 
only on other people’s goods but also on goods manufactured by themselves, the 
defendants’ contention is erroneous as a proposition of law. The position is 
admirably set out in Sebastian on the Law of Trade Marks, 5th edn., page 4, 
where it is stated that the use of a trade mark is not in all cages intended to 
designate the maker of the substances to which it is attached, though that is 
frequently so; it might indicate some other person who has expended labour on 
the ‘article, so ‘that, as finished, it owea some portion of its value to him. Sebas- 
tian then proceeds to give illustrations from decided cases, in one of which a 
_ person who printed on cotton-cloth manufactured by another was held to be the 
owner of the mark, and in another, a bleacher who finished the goods which 
another had manufactured was also held to be the owner of the'trade mark. It 
is further stated in Sebastian that, in the samp way, a trade mark may serve to 
denote the importer or exporter, or to indicate that the goods have bean examin- 
ed and selected by a person of known ability. In Kerly on the Law ‘of Trade 
Marks and Trade Names, 9th edn., p. 59,-para. 61, it is stated that persons 
who execute work on goods which are never their own, such as dyera or finish- 
ers, often have trade marks of their own applied-to the goods,’ and such par- 
ties are entitled to registration of those trade marks under the Trade Marks 
Act. Reliance was sought to be placed by Mr. Shah for the defendants in 
support of his contention on this point on the decision of the House of Lords 
in the case of Arsstoc, Ld. v. Rysta, Ld., in which facts were that the res- 
pondents were engaged in carrying on business as repairers of women’s silk 
stockings by an undisclosed process of re-weaving or re-knitting so as to catch 
up the broken threads which had caused Jadders in the stockings, with the 
result that the repairs were invisible. To that process the respondents had 
given the name ‘‘Rysta’’, Under that name, the respondents’ process ac- 
quired a wide reputation, and upwards of 16 million pairs of silk stockings 
sent to them, generally not by the public but by laundries and stores, were 
repaired by them and thereafter returned to those laundries and stores, with 
a printed ticket or label bearing words indicating that they had been repair- 
ed by the ‘‘genuine Rysta guaranteed -hosiery repair process.’ The respon- 
denta, who had neither made nor sold any stockings, filed an application for 
registration of the said trade mark ‘‘Rysta’’ in respect of stockings and re- 
weaving repairs effected.thereto. The appellants, who had for many years 
carried on business as manufacturers of and dealera in women’s silk stockings 
under the registered trade mark ‘‘Aristoc’’, gave notice of opposition to the 
respondents’ application to the registration of the word ‘‘Rysta’’. on the 
ground that it was calculated to deceive and lead to confusion with the appel- 
lants’ registered trade mark ‘‘ Aristoc’’, and also on the ground that the res- 
pondents’ use of the word ‘‘Rysta’’ on -the stockings to indicate that the 
stockings had been repaired by them was not user of the word as a trade 
mark, and that accordingly it could not be registered. The Assistant Comp- 
troller, acting for the Registrar, authorised the application to proceed. The 
trial Judge discharged that order, and directed the Registrar not to proceed 
with the registration. On appeal, the Court of appeal reversed that order, 
and held that registration should be allowed. The appellants having appealed 
to the House of Lords, the decision of the Court of appeal was reversed, and 
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it was held that a mark used on or in relation to goods so as to indicate the 
fact that they had been repaired by a particular person was not a ‘‘trade mark’’, 
and could not be registered under the provisions of the Trade Marks Act. 
On a careful serutiny of the judgments of the learned Law Lords in the said 
case, however, in my opinion, this case, far from helping Mr. Shah, lays down 
a proposition of law which is against him. Reference is made in the 
judgment of Viscount Maugham (at p. 82) to an official ruling of the then 
Assistant Comptroller in the case of Bradford Dyers Assocation, Ld., in 
which it was held that there could be a proper mark upon cloth sent by the 
manufacturers to dyers for dyeing, on which the Assistant Comptroller in 
Artstoc’s case had relied. Viscount Maugham, however, pointed out that the 
ia Comptroller had not noticed that the decision in Bradford’s case 
..s0ems only to have referred to dyeing of cloth in the course of the manufacture 
oe ea ee a 
it may be stated that dyeing goods in general is only one form of the finishing of goods 
before they reach the market”. (p. 88. 
Reference was made by Viscount Maugham (at p. 83) to the observation of 
the trial Judge that there was much to be said for the contention that a trade 
roark was never intended to be applicable to a process of repair applied to an 
article after it had passed into private hands, and’ the same learned Law Lord 
proceeded to sum up his discussion on this point (at p. 89) by stating that a 
registered trade mark has been understood as being used in relation to goods 
for the purpose of indicating the origin of the goods, in other words, for the 
purpose of indicating either manufacture or some other dealmg with the goods 
in the process of manufacture or in the course of business before they are 
offered for sale to the public. The learned Law Lord rejected the argument 
that the new definition of a trade mark in s. 68(1) of the U.K. Trade Marks 
Act, 1988, had altered the essential nature of a trade mark which had, till 
then, been generally limited to indication of origin and had meant to extend 
its meaning to a mere temporary connection with the goods after they have 
come into the hands of the public. It is, therefore, clear that the test for the 
purpose of determining whether a trade mark claimed by a person other than 
the manufacturer of the goods is registrable is—Is the trade mark used in respect 
af something done in the process of manufacturing or finishing the goods be- 
fore they reach the hands of the public, or is it some process applied to the 
goods after they have passed into the hands of the public, indicatmg a mere 
temporary connection with the goods, as, for instance, m the case of launder- 
ing or darning of the goods. Applying that test, there can-:be no doubt that 
a mark relating to the process of embroidering on goods before they are sold 
and pass mto the hands of the public can be registered as a trade mark, and 
indeed, as far as our Act is concerned, that appears to be clear from the fact 
that ‘‘embroidery’’ is mentioned in Item No. 26 in the 4th Schedule to the 
Trade and Merchandise Marks Act of 1958 which relates to classification 
of goods. In my opinion, therefore, there is no substance whatsoever in this 
contention of Mr. Shah. 

Tt was then sought to be contended by Mr. Shah that, if there was some 
doubt in regard to the respective rights of the parties, having regard to con- 
siderations of balance of convenience, no interlocutory injunction should be 
granted, and reliance was placed in that connection on a passage from Kerly 
on Trade Marks, p. 655, para. 654. It is explained there that, by the expres- 
sion ‘‘balance of convenience’? is meant the relative amounts of damage which 
are likely to result if the injunction is granted and the plaintiff ultimately 
fails, or if it is refused and he ultimately succeeds, and it is stated that where 
there is a substantial case to be tried, the application for interim injunction 
may be ordered to stand over to the-heating, upon the defendant undertaking 
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to keep an account of his sales under the mark objected to. There is, how- 
ever, a statement in the same paragraph which shows clearly that it is not the 
practice to consider the validity of the registration of the mark on a Motion 
for interlocutory injunction, and that, whilst a mark remains on the register 
(even wrongly), it 18 not desirable that others should imitate it. As far as 
the cruciform and script marks which have been registered are concerned, the 
same are registered admittedly in the name of the plaintiff-Co., and an in- 
Junction should, therefore, be granted restraining the defendants from in- 
fringmg those marks. It was sought to be stated by the defendants at the 
hearing of the Motion before me that they are not selling goods bearing the 
cruciform or script marks, but are only selling goods bearing the Chimney 
mark, but that statement is false in view of the plaint in the ‘‘threata 
action’’ (suit No. 493 of 1967) which they have filed in this Court, in para 
2 of which it is stated in clear terms that Hemla Embroidery Mills Pvt. Ltd. 
manufacture.and sell textile goods under all the said three marks, and in 
which a permanent injunction has been sought by the present defendants 
against the. present plaintiffs in respect of all those three marks. 

An argument was sought to. be advanced by. Mr. Shah to the effect that, 
eyen as regards.the cruciform and script marks which have been registered 
. by the plaintiffs, there has been concurrent .user and that, therefore, an in- 
terlocutory .injunction should not be granted, and in that connection, reliance 
was placed. upon a statement in Kerly (at p. 655, para. 654). That conten- 
tion of Mr. Shah was based on the fact that, at any rate, till the division. was 
effected between the branches of Gurdayalsingh and Ramaingh on March 31, 
1965, the mark was being used by both of them. That contention is, however, 
in my opinion, based.on a misconception, in so far as it seeks to regard the 
use of the mark by the company as if it were the nse of the mark by the two bran- 
chee of the family who held the controlling interest in the company. It is a funda- 
mental proposition which needs no authority that a company registered under the 
Companies Act is a legal entity distinct from.the members composing it, and since 
„it is not disputed that the cruciform and script marks have been registered in the 
name of the plaintiff-Co., it cannot possibly be said that there has been any 
concurrent user of those marks at.any time prior to the formation of the 
Hemla Embroidery Mills Pvt.Ltd. which is a separate and distinct company. 
The fact that, after that company was formed,.the plaintiff-Co. may have affix- 
ed the said marks on goods manufactured by them in the Faridabad factory 
of Hemla Embroidery Mills Pvt. Ltd. which had been rented out to them, 
cannot amount to concurrent user by Hemla. Embroidery Milla Pvt.Ltd. 
There is, therefore, no substance in this contention of Mr. Shah also, and 
interlocutory injunction must be granted to the plaintiffs restraining the de- 
fendants from infringing the cruciform and script marks registered in the 
name of the plaintiff-Co. 

That brings me to a consideration of the question as to whether interlocu- 
tory relief should be granted to the plamtiffs in respect of the Chimney mark 
also. -It is an admitted position that the Chimney.mark.does not stand re- 
gistered in the name of the plaintifft-Co., though the plaintiffs have now ap- 
plied for its registration and that application is pending. -The legal position, 
however, is that, even in such a cage, if any essential feature of the plaintiffs’ 
registered trade marks viz., cruciform and script trade marks, ig reproduced 
or appears in the Chimney mark which has admittedly been used by the de- 
fendants,.the defendants should be restrained from using the same. It is also 
pertinent to bear in mind that the word ‘‘Hemla’’ which the Hemla Embroi- 
dery Mills Pvt. Ltd. are using in the said Chimney mark is a part of their 
own name, and the provisions of s. 34 of the Trade and Merchandise Act 
would therefore have to be considered in that connection. Two questions 
arise as far as the injunction sought by the plaintiffs in respect of the Chimney 
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mark is concerned: (1) is the word ‘‘Hemla’’ an essential feature of the 
eruciform and script trade marks which have been registered in the name of 
the plaintiffs, and (2) is the use of the word ‘‘Hemla’”’ by the Hemla Em- 
broidery Mills Pvt. Ltd. ‘‘bona-fide’’ user of their own name within the terms 
of s. 34 of the Act. 


Having regard to the fact that the goods of the plaintiff-Co. have admitted- 
Iy had an enormous turnover, and having regard to the very nature of the 
cruciform and seript trade marks registered in the name of the plaintiffs, it is, 
in my-opinion, quite clear that the word ‘‘Hemla’’ does form an essential 
feature of the said registered trade marks Reference may be made in this 
connection to s. 29 of the Trade and Merchandise Marks Act, 1958, in which 
it has been enacted that a registered trade mark is infringed by a person who, 
not being the registered proprietor of the trade mark or a registered user 
thereof using by way of permitted use, uses in the course of trade a mark 
which is identical with ‘‘or deceptively similar to’’, the registered trade mark. 
If the word ‘‘Hemla’”’ is an essential feature of the plaintiffs’ registered trade 
mark, it is quite clear that the use of it, even in the form of the Chimney trade 
mark, would be deceptively similar to the registered trademark of the plain- 
tiffs, in so far as it would be likely to deceive or cause confusion in the minds 
of the public in regard to the origin of the goods in question. In the case of 
de Cordova v. Vick Chemical Coy? it was laid down that a mark is infringed 
by another trader if, even without using the whole of it upon and/or in con- 
nection with his goods, he uses one or more of its essential features. It was 
further observed in the said case that the identification of an essential feature 
depends partly on the Court’s own judgment, and partly on the evidence 
placed before it, that a trade mark is undoubtedly a visual device, but it is 
well-established law that the ascertainment of an esential feature is not to be 
by ocular test alone, and since words can form part, or indeed the whole, of 
a mark, it is impossible to exclude consideration of the sound or significance 
of those words. It was, therefore, held that if a word forming part of a mark 
bas come in trade to be used to identify the goods of the owner of the mark,’ 
it ig an infringement of the mark itself to use that word as the mark or part 
of the mark of another trader, for confusion is likely to result. It was fur- 
ther observed in the judgment in the said case that the likelihood of confu- 
sion or deception in such cases is not disproved by placing the two marks side 
by side, and demonstrating how small is the chance of error in any customer 
who places his order with both the marks clearly before him, for orders are 
not plaeed under such conditions, and it is more useful to observe that in 
most persons the eye is not an accurate recorder of visual detail, and that 
marks are remembered rather by general impressions or by some significant 
detail than by any photographic recollection of the whole. It is unnecessary 
for me to refer to the facta of that case, but what is important is that the 
Privy Council has.laid down therem in clear terms that a trader cannot escape 
liability merely by contending that the two marks are visually different, if 
he has incorporated in his own mark an essential feature of the plaintiff’s 
mark. The argument of Mr. Shah for the defendants in the present case that 
there is such dissimilarity between the Chimney mark and the registered 
marks of the plaintiffs vis. the cruciform and script marks, that there is no 
possibility of customers being deceived must, therefore, be rejected, having 
regard to the conclusion at which I have arrived that the word ‘‘Hemla” is 
an essential feature of the cruciform and script trade marks which have been 
registered in the name of the plaintiff-Co. 

The next question that arises is whether the use of the word ‘‘Hemla’’. by 
Hemla Hmbroidery Mills Pvt. Ltd. can be said to be protected by the pro- 
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visions of s. 34, as beg bona fide user of their own name. It is important in 
that connection to consider the decision of the House of Lords in the case of 
Parker-Knoll Iamited v. Knoll International Limited? in which the facts were 
that the plaintiffs had registered the trade mark ‘‘Parker-Knoll’’. Parker- 
Knoll Limited having filed an action both for infringement of their registered 
trade mark ‘‘Parker-Knoll’’, as well as in passing off, the trial Judge, Russel J. 
granted injunctions to restrain infringement of the said trade mark as well as 
passing off by the use of ‘‘Knoll’’ and ‘‘Knoll International’’, on the ground 
that the essential feature of the plaintiffs’ name was “Knoll”. On appeal by 
the defendants to the Court of Appeal, it was held, (1) unanimously, that the 
injunction granted by Russel J. in regard to infringement should be quali- 
fled go as to permit the bona fide user by the defendants of their full name 
“Knoll International’’ or ‘‘Knoll International Ltd.’’ by reason of the pro- 
visions of s. 8 of the U.K. Trade Marks Act, 1938, which, it may be stated, 
corresponds to s. 84 of our Act; (2) by a majority (Hvershed M.R. dissent- 
ing) that the injunction in regard to passing off granted by Russel J. should 
be qualified by the words ‘‘without clearly distinguishing their goods from the 
goods of the plaintiffs’. On further appeal by the defendants to the House 
of Lords, it was held, (1) unanimously that the injunction in regard to in- 
fringement should stand as granted by the Court of Appeal; and (2) by a 
majority (Lord Denning and Lord Devlin dissenting) that the injunction in 
regard to passing off should also stand as granted by the Court of Appeal; 
and, in the result, the defendants’ appeal was dismissed by the House of 
Lords. It is, however, neceasary to refer to the relevant observations of 
Lord Denning in regard to infringement, and of Lord Hodson in regard to 
passing off. It was observed by Lord Denning (at p. 275) that the right of 
a party to use his own name is not confined to the use of his own name as the 
name of his business (e.g. over his shop front), but extends also to his use 
of it as a mark on his goods (e.g. by putting it on a label). It was further 
observed by him (on the same page) that the use of their own name by the 
defendants in the said case was entirely bona fide and that, if it was likely 
to cause confusion, that had to be endured, in view of the fact that the pto- 
tection would extend to the defendants’ use of their own name ‘‘Knoll Inter- 
national Ltd.” as also to the natural abbreviation of it to ‘‘Knoll International”’, 
omitting the word ‘‘Jimited’’. Lord Denning further stated that he would 
not however extend the protection so as to authorise the further abbreviation 
to ‘‘Knoll’’ alone without the word ‘‘International’’, as the user which is pro- 
tected is the honest user of a man’s ordinary name—the name by which he 
is usually known, and a further abbreviation which reduces it to less than his 
ordinary name is not protected if the likelihood of confusion is thereby increased. 
As already stated by me above, the decision of the House of Lords in regard 
to infringement was unanimous, and these observations of Lord Denning, 
therefore, represent the judgment of the House. As far as passing off 
ig concerned, however, it is: the observations of Lord Hodson, to which 
I will presently refer, that represent the view of the majority of the 
House. After having formulated the question as to whether the appel- 
lants deseribed their goods in such a way as to be likely to mislead purchasers 
into believing that their goods were the goods of the respondents, Lord Hodson 
stated (at pp. 2838-284) that the decision of that question depended on the 
fact as to whether the appellants, when they used the name ‘‘Knoll Inter- ? 
national’? were honestly using their own name. He then proceeded to observe 
that a false representation might be. made mnocently, and that absence of 
fraud was no defence to an action for passing off. He then dealt with the 
argument that was advanced on behalf of the appellants that the honest user 
of their own name in connection with their goods made the onus on the 
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plaintiffs to satisfy the Court that such use by the defendants amounts to a 
false representation, a heavy one, and their further argument that the honest 
‘user by the appellants of their own name was a complete answer. in law to the 
respondents’ claim. After discussing the authorities on the point, Lord Hodson 
rejected both those arguments. It was however sought to be contended on 
behalf of the defendants in the present case that they are wholesaler who would. 
in their turn, be selling, not directly to the public, but: to retail dealers, and 
there is, no possibility of dealers being deceived or confused by the use of the 
Chimney mark with the word ‘‘Hemla’’ in it. This contention of the defen- 
dants must be summarily. rejected, for, as stated in Kerly on Trade Marks, 
para. 836 at p. 836, it is clearly not enough to show that retail dealers 
/ buying goods for re-sale would not be deceived, since they might themselves, 
fraudulently or carelessly, make use of the ambiguous character of the trade 
mark to deceive their customers, the ultimate purchasers. 


Parker-Knoll’s case discussed by me above, in my opinion, furnishes im- 
portant guidelines for the purpose of deciding whether an injunction shonld 
be granted to the plaintiffs on this Motion, restraining the defendants from 
using the Chimney mark containing the word ‘‘Hemla’’. It is true thatthe 
defendants in the present case are not using their own name on the goods in 
question, but are selling goods manufactured by another concern viz. Hemla 
Embroidery Mills Pvt. Ltd., and it is contended that the word ‘‘Hemla’’ is 
the name of the said Mills themselves. That, however, in my opinion, makes 
no difference for the purpose of the decision of this Motion, as the defendants 
cannot be,in a position, better or worse than that in which Hemla Embroidery 
Mills Pvt. Ltd. themselves would be, if they were the defendants to the pre- 
sent suit. Following the principles laid down in the Parker-Knoll’s cane; I 
have come to the conelusion that, as far as the claim based on infringement of 
the plaintiffs’ registered trade marks is concerned, the defendants should be 
restrained from selling goods bearing Chimney mark, or any other mark con- 
taining word ‘‘Hemla’’ so as to infringe the registered trade marks of the 
plaintiffs, provided that this order is not to interfere with the sale by the 
defendants of goods on which Hemla Embroidery Mills Pvt. Ltd. have bona 
fide used their full name viz. ‘‘'Hemla Embroidery Mills’’, with or without: the 
words ‘‘ Private Limited’’. 


' It was lastly contended on behalf of the defendants ‘that no interlocu- 
tory Injunction should be granted to the plaintiffs becauge they. are guilty of : 
delay, and reliance was placed in support of that proposition on a passege in 
Kerly on Trade Marks (para. 655 at p. 655). The sequence of dates and 
evenis as. stated by Mr. Shavaksha on behalf of the plaintiffs, however, shows 
that there has been no improper delay on the part of the plaintiffs. It was ouly 
when the plaintiffs received Thakersey Chhaganlal’s letter and telegram dated 
April 25, 1965, copies of which are annexed to the affidavit in rejoinder and 
marked “A”, that they came to know for the first time of the alleged infringe- 
ment. Thereafter, the period from August 18, 1965 to February 22, 1967 
was spent in arbitration proceedings in which the dispute related, inter alia, 
to the right to use the trade marks in question, which proceedings, according 
to the plaintiffs, have lapsed and proved infructuous. In February 1967, 
~ the plaintiffs adopted proceedings against Hemla Embroidery Mills Pvt. Ltd. in 
the Delhi High Court, and, according to the plaintiffs, they did not know of 
the present defendants or anybody else infringing or passing off their goods 
as the. goods of the plaintiffs till the defendants themselves filed a ‘‘threats 
action’’ against the plaintiffs, being Suit No. 493 of 1967, on August 22. 
1967 in this Court. The present snit was filed within a week of the filing 
of that suit. On those facts, I am afraid, there is no improper delay, or, at 
any rate, no delay on the part of the plaintiffs, which remains unexplained, 
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as the defendants have contended, and this argument of the defendants must, 
therefore, also stand rejected, and an injunction restraining the infringement 
of the plaintiffs’ registered trade marks must be granted to them in terms 
stated above. 

As far as the -plaintiffs’ claim based on passing off is concerned, it may be 
pointed out that s. 27(2) of the Trade and Merchandise Marks Act, 1958, lays 
down that nothing in the said Act is to affect rights of action against any per- 
son for passing off goods as the goods of another. The basis of a passing off 
action is a false representation, by the defendant, but no such action can be 
maintained unless it is averred and proved, at any rate prima facie for the 
purposes of interlocutory relief, that the plaintiffs’ goods have established a 
reputation in the market and are identifed by the marks which they bear. As 
far as the cruciform and script marks of the plaintiffs are concerned, the neceg- 
sary averments are to be found in para. 7 of the plaint, and there is material 
which can hardly be disputed to show that those marks have acquired great 
reputation in the market and are associated with the goods or business 
of the plaintiffs, and goods bearing the same have a very large turn- 
over. Even on the basis of passing off, therefore, bearing in mind the prin- 
ciples laid down in Parker-KnoR’s case, an injunction should be granted against 
the defendants restraining them from selling goods bearing the cruciform and 
script marks, or any colourable imitation thereof containing the word ‘‘Hemla’’, 
so as to pass off their goods as the goods of the plaintiffs, without clearly distin- 
guishing the same from the plaintiffs’ goods. As far as the use of Chimney 
mark is concerned, however, I am afraid, there is not even an averment to be 
found in para. 7 of the plaint or elsewhere that the same has acquired any repu- 
tation in the market as indicating the goods of the plaintiffs. Mr. Shavaksha has 
relied on the words ‘‘in ita various forms’’ occurring in para. 7, but, I am afraid, 
that is not a sufficient averment for the purpose of an action in passing off as far, 
as the Chimney mark is concerned. No injunction can, therefore, be granted to 
the plaintiffs in respect of the same on the basis of passing off. 

In the result, I grant an injunction restraining the defendants, by themselves, 
their servants and agents, pending the hearing and final disposal of the suit, 
from selling goods bearing the cruciform and'seript marks or the Chimney mark 
or any other mark, containing the word ‘‘Hemla’’, so as to infringe the registered. 
trade marks of the plaintiffs, provided that this order is not to interfere with the 
sale by the defendants of goods on which the Hemla Embroidery Mills Pvt. Ltd. 
have bona fide used their full name, namely, ‘‘Hemla Embroidery Mills’’, with or 
without the words ‘‘Private Limited’’. I also grant an injunction restraining the 
defendants, by themselves, their servants and agents, pending the hearing and 
final disposal of the suit, from selling goods bearing the cruciform or seript mark, 
or any colourable imitation thereof, containing the word ‘‘Hemla’’, so as to pass 
off the goods of the Hemla Embroidery Mills Pvt. Ltd. as the goods of the plain- 
tiffs, without clearly distmguishing the same from the plaintiffs’ goods. 

, The defendants must pay the plaintiffs’ costa of this Motion.* _ 

Order accordingly. 


*Appeal No. 91 of 1967 filed against this judgment was withdrawn on January 28, 1973. 
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Before Mr. Justice Vimadalal. 
SHANTA AGARWAL v. M/s. BALDOTA BROS*. 


Indian Contract Act (IX of 1872), Secs. 23, 2(d)—IUegal agreement—Property, subject- 
matter of such agreement—Plaintiff whether can succeed in recovering tt—Aver- 
ments in plaint in suit for recovery of moneys that moneys advanced to defendant not 
disclosed by plaintiff to tncome-tar authorities and defendant knew about it—Defen- 
dant contending that agreement. to adeance moneys legal and void under s. 23— 
Issue of legality tried as preliminary issue—Whether open to Court in 
such issue to probe surrounding circumstances—Agreement whether ilegal and void 
—Impropriety or illegality of motive in entering into agreement whether affects its 
validity under +. 23-—Pleadings—Whether on inspection of document referred to in 
plaint, each statement in it becomes part of plaint. l 
Notwithstanding the illegality of an agreement a plaintiff can succeed in recover- 
ing property which was the subject-matter of that agreement if he frames his suit 
on the strength of his own title and is not compelled to rely upon the illegal agree- 
ment in order to obtain relief in that suit. The above principle applies to the re- 
covery of money as well as to the recovery of chattles or land, and therefore a 
plaintiff can enforce the recovery of the money, chattels or land if be can frame a 
cause of action entirely independent of the illegal agreement and is not compelled 
to rely upon the iilegal agreement for the purpose of proving his claim. 

In a suit by the plaintiffs against the defendants for recovery of an amount, the 
averments contained in the plaint were (1) that the moneys which the plainttifs had 
advanced to the defendants under an agreement were not disclosed by the plaintiffs 
to the income-tax authorities and had, therefore, escaped iIncome-tax and (2) that 
the defendants knew that they were moneys which had not been disclosed to the 
" Income-tax authorities and that income-tax had not been paid by the plaintiffs there- 
on. The defendants tnter alia contended that the agreement alleged in the plaint was 
illegal, void ab initio and unenforceable under s. 23 of the Indian Contract Act, as 
the consideration or object thereof was to conceal and keep concealed, fraudulently, 
the undisclosed moneys suppreseed by the plaintiffs from the income-tax autho- 
_rities in respect whereof income-tax and wealth-tax had been evaded by the plaintiffs. 
At the instance of the defendants this question of illegality was tried as a prell- 
minary issue. 

Held, that for the purpose of determining this preliminary issue, it was not open 
to the Court to draw any inference from the averments In the plaint as they -ap- 
peared ex facte, nor was it open to it to probe into surrounding circumstances or 
to make “deeper search” into the transaction in suit; 

that all that the Court had to decide was the issue af illegality after finding out 
whether directly from the terms of the contract as pleaded in the plaint, was ap- 
parent that the design of the partles was to defraud the revenue; : 

that the mere statement that the moneys, when earned, had fot been disclosed to 
the tncome-tax authorities cannot make the earlier non-disclosure the “object” oc the 
“purpose” of the subsequent advances, since no such purpose could be achieved by 
the agreement to make those advances; 

ihat onnike ayeements as they stood, a objec or ihe Agreement pleaded ta tho 
_ plaint was not to evade the payment of income-tax and the said agreement was not 
opposed to public policy and illegal and void on that ground; and 

that, therefore, the issue must be answered in favour of the plaintiffs. 

Bowmakers, Ld. v, Barnet Instruments, Ld.,! Napier v. Nat Business Agency, 
Miller v. Karlinski3 Alexander v. Rapson,4 Bigos v. Bousted’ Babulal v. South 
Satara Ftc. Assoc. Kedar Nath v. Prahlad Rai,7 Surasaibalini v. Phanindra Mohan! 
and Sita Ram v. Radha Bai? referred to. 


*Droided, October 1/2, 1971. O. C. J. Suit 5 [1951]1 ANE. R. 92. 
No. 584 of 1968. 6 (1959) 62 Bom, L. R. 804. 
1 [1945] 1 K. B. 68. 7 [1960] A. I. R. 9. C. 218. 
@ [1951]32 All E. R. 264. 8 oS A. I. R. S. C. 1364. 
8 (1945) 62 T. L. R. 85. 9 [1968] A. I. R. S. C. 584. 


4 [1985] Al E. R. Rep. 185. 
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The impropriety or illegality of the motive that has led a party to enter into an 
agreement cannot affect its validity under s. 23 of the Indian Contract Act, 1872 
Basdev v. State of Pepeu!0 and Kashinath v. Bapurao,!! referred to. 

When particulars are furnished pursuant to an order of the Court, those parti- 

` ‘culars become a part of the plaint, but there is no corresponding prinetple that when 

inspection of a document referred to in the plaint is taken, every statement in such 
dia ola aa 


4. P. Loud with S. H. Doctor, instructed by Hoosewmt Doctor & Co., for the 
plaintiffs. 

M. R. Parpia with P. R. Baldota, instructed by P. Shah & Co., for the 
defendants. 


VIMADALAL J. This is a suit filed by the plaintiffs to recover from the de- 
fendants a sum of Rs. 11 lakhs together with interest thereon at the rate of 
1 per cent. per mensem from the dates of the respective advances made to the 
defendants. , 


The plaintiffs’ case is that, in Tandas 1964, an agreement was arrived at 
between the plaintiffs and the defendants under which the plaintiffs 
to advance to-the defendants in cash large amounts of moneys which were un- 
disclosed to the income-tax authorities, with interest at 1 per cent. per mensem, in 
respect of which the defendants agreed to execute promissory notes in the 
names of the plaintiffs or in other names benami for the plaintiffs, and were. 
also to renew the said loans from time to time on condition of issuing fresh 
promissory notes in the same names or in the names of different benamidars 
for the plaintiffs, as may be required by plaintiff No. 1 on behalf of the plain- 
tiffs. In paras. 4 to 8 of the plaint the plaintiffs have set out the various ad- 
vances that were made pursuant to the said general agreement which has been 
pleaded in para. 3 of the plaint. In para. 8 of the plaint, the promissory 
notes as they finally stood renewed at the date of the filing of the present suit 
have been listed, and in para. 9 it has been stated that from about December. 
1965 the defendants were in great financial difficulties and the plaintiffs had, 
therefore, in. January 1966 demanded the return of their loans amounting at 
the time to Rs. 11 lakhs, and interest thereon, from the defendants. In para. 11 
of the plaint it has been averred that, some time in June 1966, there. was a 
raid on the office and residence of the defendants by the Income-tax Depart- 
ment, and certain documents belonging to the defendants, including a diary 
maintained by them, were ‘seized by the officers of the Income-tax Department. 
It is further stated in the said paragraph that defendants Nos. 2 and 3 who 
were then called upon to explain ‘the contents of that. diary made statements 
before the Income-tax Officers concerned that the amounts mentioned in the 
diary had been received by them from the plaintiffs. It is further stated in 
the said para that thereafter several meetings took place with the Income-tax 
Officers coneerened and, ultimately, a settlement was arrived at between the 
plaintiffs and the Income-tax Department as a result of which the plaintiffs 
disclosed the full amount of Rs. 11 lakhs and interest thereon to the said De- 
partment and filed the necessary income-tax and wealth-tax returna showing 
the same. In para. 15 of the plaint it is alleged that the amount of Ra. 15,37,166 
was due and payable by the defendants to the plaintiffs at the date of the 
filing of this suit, and the plaintiffs prayed for a decrée being passed i in. favour 
of all or one or more of them. 


The defendants have filed a Written Statement in which, apart from raising 
the contentions that the plaint disclosed no cause of action, that the suit was 
bad for misjoinder of plaintiffs and causes of action; and that the suit was 
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barred by limitation, the defendants have contended in para. 5 of their Writ- 
ten- Statement that the agreement alleged in para. 3 of the plaint was illegal, 
void ab indso and unenforceable as the consideration ‘or object thereof, inter 
alig,-was to conceal and keep concealed, fraudulently, the undisclosed moneys 
suppreased by the plaintiffs from the Income-tax authorities in ‘rea- 
pect whereof income-tax and ‘wealth-tax had been evaded by the plain- 
tiffs. The defendants have in their Written Statement also denied the 
agreement alleged in para. 3 of the plaint, as well as the loans alleged to have 
bean made by the plaintiffs set out in paras. 4 to 8 of the plaint. They have 
also denied the execution of the promissory-notes relied. upon by the plaintiffs 
in the said paragraphs and the consideration in respect of the same. 

After issues were framed by me, Mr. Parpia on behalf of the defendants 
applied that issues Nos. 1 to 5 be tried as preliminary issues in the ease. That 
application was opposed by Mr. Laud. Before giving my ruling, however, I 
seriously cautioned Mr. Parpia on the inadvisibility of the issue of illegality 
being tried as a preliminary issue, and made it quite clear to him that, if he 
persisted in his application in that behalf, he would be at the disadvantage 
of being confined to the averments contained in the plaint. Mr. Parpia, how- 
ever, pressed his application for the trial of those preliminary issues, and after 
hearing both the counsel, I gave a ruling that issues Nos. 1, 2 and 3 were to- be 
tried as preliminary issues as, according to Mr. Parpia, they were pure issues 
of law, but I declined to try issues Nos. 4 and 5 as preliminary issues aa, in 
my opinion, they involved questions of fact, particularly in regard to the al~ 
leged acknowledgment of liability as saving the bar of limitation. The pre- 

issues were then argued before me at considerable length and a large 
number of authorities were cited on both sides in the course of that argument. 

There is not much substance in issues Nos. I and 2 which were raised as preli- 
mninary issues at the instance of Mr. Parpia, and I may dispose them of before 
I deal with issue No. 3. It is true that, as far as the promissory notes were 
concerned, the plaint does not disclose any cause of action in so far as it is 
not disputed that in none of the said promissory notes does the name of any 
of the plaintiffs appear, nor are those promissory notes endorsed in favour of 
the plaintiffs, It is a fundamental principle of the law relating to negotiable 
instruments that it is only the party whose name appears on the instrument, 
either as the payee or endorsee thereof, who'can sue on the instrument. The - 
plaintiffs’ suit is, however, not based only on the promissory notes, but is 
based on the original cause of action also and I fail to see how, as far as the 
cause of action for moneys lent and advanced by the plaintiffs to the defen- 
dants is concerned, it could be said that the plaint does not disclose a cause of 
action. Rightly or wrongly, the plaintiffs have averred ‘in paras. 9 and 15 of 
the plaint that they had demanded the return of the loans, and that the 
amounts lent and advanced by them to the defendants' had become due. and. 
payable. It is true that they have not pleaded in the plaint the date or dates 
on which the amounts advanced by them to the defendants became repayable 
but, in my opinion, it would not follow from that that the plaint does not 
disclose a cause of action, as contended by Mr. Parpia, for the simple reason 
that in such a case the law steps in and s. 46 of the Contract Act provides that 
where no time for performance is specifled, the contract must be performed 
within a reasonable time. Whether the demand for repayment pleaded in 
para. 9 of the plaint was made after the expiration of reasénable time or not 
is a question which will have to be agitated at the hearing of the suit itself, 
but I am unable to hold that the suit as framed discloses no cause of action 
and issue No. 1 must, therefore, be answered in the affirmative. ` 

As far as issue No. 2 is concerned, the same must also be answered in favour 
of ‘the’ plaintiffs because, on the plaint as it stands, the case made out is that 
the moneys were lent and advanced to the defendants ‘by ‘the plaimtiffs, and 
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not that a -particular plaintiff advanced a particular amount to a particular 
defendant. Those advances were undoubtedly made at different times and in 
the names of different benamidars for the plaintiffs, but all- the samé, the suit 
. as framed is for the recovery of moneys advanced ‘jointly by all the ‘plaintiffs 
‘to all the defendants jointly pursuant to the general agreement pleaded in para. 3 
of the plaint. It is true that in para. 4(c) of the plaint the plaintiffs have set 
out that the moneys that had’been advanced by the date mentioned therein 
belonged to the three plaintiffs as stated therein, but I am not prepared to read 
that averment- as meaning that the advances were separate and distinct ad- 
vances by each of the plaintiffs so as to result in a misjoinder of plaintiffs and 
causes of action. It is also true that in para. 15 of the plaint the plaintiffs 
have pleaded that in the event of any dispute arising between the parties as 
to Which amounts were due to which of the plaintiffs, the Court should pass 
& decree in favour of one or more of the plaintiffs to whom the same may be 
found to be-due. That averment is, however, made as a matter of formal 
pleading ex majore cautela and I am not prepared to say that it amounts to 
an averment of distinct advances by-each of the plaintiffs so as to result in a 
misjoinder of plaintiffs and causes of action as, Mr. Parpia sought to conte 
I answer issue No. 2 in the negative. 

Having answered issues Nos. 1-and-2 in favour of the plaintiffs, I will now 
proceed to deal with. issue No: 3 on which the argument was almost entirely 
addressed. Mr. Parpia’s contention in regard to this issue of ilegality is that 
thé averments in para. 3 of- the plaint show ez facts that the moneys that were 
agreed to- be advanced by the plaintiffs to the defendants were moneys which 
had not been disclosed by the plaintiffs to the income-tax authorities and which 
had, therefore, evaded tax, and that those averments further showed that the 
defendants, in entering. into that agreement, were ‘‘to accommodate’’ the plam- 
tiffs by paying them interest at the rate of 1 per cent. per mensem and executing 
promissory notes in the names of such persons as may be specified by the plain- 
-tiffs as their benamidars and renewing those promissory notes also in the.same 
fashion. Mr. Parpia has submitted that it is, therefore, quite clear that the 
object of the agreement was that the plaintiffs’ moneys which were undisclosed 
to income-tax authorities should remain undisclosed and’ should continue to 
evade ‘tax, both in regard to the principal as well as the interest aceruing 
thereon.. Mr: Parpia further sought to contend that the object of the agreement 
was that the amounts which had evaded .income-tax should also evade wealth-tax, 
and in that tonnection he relied upon the statements contained in para. 11 of 
the plaint to the effect that us a result of the settlement arrived at between the 
plaintiffs and, the Income-tax Department, the plaintiffs disclosed the full 
amount of Rs..11 lakhs and interest thereon in the revised returns of income-tax 
and wealth-tax filed pursuant thereto. 

‘Reliance was placed by Mr. Parpia-in support of his contention on-the pro- 
visions of as. 1897) aa 271(/)(c) of the Income-Tax Act, 1961, as well as 
on ss. 14(7) and 18(/)(c) of the Wealth-Tax Act, 1957, and on the verifica- 
tion clause at the ond: of the prescribed form of the returns which has ‘incor 
porated in it a declaration that no other income acerned or arose to or was 
received by the assessee in question. 

Before I deal with the authorities, there is one contention of Mr. Pupi 
which I would like to dispose of. Paragraphs 8.and 11 of the plaint were 
read by Mr. Parpia again and again in order to base a submission-that I should 
infer from those avermenta not only that the moneys advanced by the plain- 
tiffs were moneys which had not-been disclosed to the income-tax authorities, 
but that the interest therefrom was also intended to escape taxation at the 
hands of. those authorities. . In support of that argument, Mr. Parpia -relied 
upon the use of tho word: ‘‘accommodate’’ in para. 3 of the plaint as well- as 
on the-fact that the promissory yotes which were to be executed- by the defen- 
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dants for the loans made by the plaintiffs were to be in the names, not of the 
plaintiffs alone, but of such persons as may be nominated by plaintiff No. 1 as 
the benamidars of the plaintiffs, and were also to be renewed in the same man- 
ner. Mr. Parpia further contended that I should infer from the averments =» 
made in para. 11 of the plaint that the amounts advanced to the defendants by’ 7 
the plaintiffs had not only been undisclosed to the income-tax authorities, but 
that they were meant to remain undisclosed to the wealth-tax authorities also. 
As far as these contentions of Mr. Parpia are concerned, I am afraid I cannot 
accept any of them, for the simple reason that Mr. _Parpia has chosen to have 
the issue of illegality tried as a preliminary issue in spite of the caution ad- 
ministered by me to him when he made that application. Whilst it would be 
open to me to place a proper construction on the avermenta contained in the 
plaint for the purpose of determining the preliminary issue which I am now 
considering, it would not, in my opinion, be open to me to draw any inference 
from the averments as they appear ex facie, nor would it be open to me to a 
probe into the surrounding circumstances or to make what has been called in 
one of the authorities ‘‘deeper search’’ into the object of the transactions in 
suit. If I were to do so, I would be travelling beyond the realm within which I 
must confine myself for the purpose of determining the preliminary issue as a 
pure point of law on the averments contained in the plamt. In my opinion, 
-talnng the averments contained in para. 3 of the plaint as they stand and 
construing them, as indeed I am entitled to do, all that emerges is (1) that 
the moneys which the plaintiffs were to advance under the agreement pleaded 
therein were to be moneys which had not been disclosed by the plaintiffs to the 
income-tax authorities and had, therefore, escaped income-tax; and (2) that 
the defendants knew that they were moneys which had not been disclosed to 
the income-tax authorities and that income-tax had not been paid by. the 
plaintiffs thereon. I am not prepared to go further and proceed on: the basis 
that on the averments contained in para. 3 of the plaint it should be inferred 
that the moneys advanced by the plaintiffs to the defendanta were to remain 
concealed from the income-tax authorities, or that the interest paid thereon 
was also to escape taxation at the hands of the income-tax authorities. ` The - 
mere fact that promissory notes were to be passed in other names benami for 
the plaintiffs would not lead to. any such conclusion. It has been held by the 
highest judicial authorities in several cases that benami transactions are very 
_common in India. The mere fact that the moneys advanced to the defendants 
had already escaped income-tax cannot lead me to the conclusion that the 
promissory notes in question were to be passed benami for the purpose of 
keeping the moneys concealed from the income-tax authorities, or for the -pur- 
pose of the interest accruing thereon escaping taxation at the hands of the 
income-tax authorities. Moreover to draw any of those conclusions would it- 
self amount to a-process of inference to which it is not open to me to resort in 
dealing with a preliminary issue. As stated above, I must decide the prelimi- 
nary issue in question on the averments as they stand without drawing any 
such inferences or considering any circumstances or making any further 

‘‘search’’ of the nature Mr. Parpia wanted me to be drawn into. 

Turning to para. 11 of the plaint, I am afraid there the position is still worse 
for Mr. Parpia for it is not in the nature of a pleading of the agreement bet- 
ween the plaintiffs and the defendants at all, but the said paragraph refers to 
a totally different matter viz. what subsequently transpired as between the 
defendants and the income-tax authorities, and as between the plaintiffs and 
the income-tax authorities, after ‘‘the bubble had burst’’. In deciding & preli- 
Ininary issue, I cannot be called upon to infer or conelude or arrive at a finding 
as to-what the agreement or its object was, from statements relating to what 
transpired at a subsequent stage. The mere fact that in para. 11 of the plaint it 
is-stated that’ pursuant to the settlement arrived at by them with the Income- 
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tax Department they had filed revised returnd, not only of-income-tax but also-of 
wealth-tax, showing the amounts advanced by them ta the defendants which were 
the subject-matter-of the promissory- notea cannot necessarily lead to the inference 
that the object of the agreement as.between the plaintiffs and the defendants was 
to evade liability to wealth-tax, as Mr. Parpia would have me hold. For these 
reasons, I have come to the conclusion that it js only on the basis of the two facta 
enumerated by me in the preceding paragraph that I must proceed to, decide the 
Fe ee eee alee eae Eo ea eee t the instance of 
Mr. Parpia. 

I will now turn to the authorities that. were cited on the. ‘point by the learned 
counsel on either side and deduce the ratio that, in my opinion, emerges there~ 
from. The position is stated with lucidity in Cheshire and Fifoot on the Law 
of Contract (7th edn.),-pp. 301-804, 310-813, 822 and 381-832. It is pointed 
out there under the heading of ‘‘The Consequence of Illegality” that a contract 
may be illegal as formed, or as performed. It is then pointed out that if the 
contract as made is expresaly or impliedly forbidden by statute, it is totally 
void and cannot be enforced on account of its illegality. It is further pointed 
out that a plaintiff can, however, enforce the recovery of money, chattels or 
land transferred to the ‘defendant, if he can frame a cause of action entirely 
independent of the illegal contract, for in those circumstances he is not com- 
pelled to rely upon the illegality; and various cases are cited in support of that 
proposition, to some of which I will refer later on in this judgment. It is fur- 
ther stated by Cheshire that where a contract is illegal as formed, a contract 
which is founded on and springs from the illegal transaction is also illegal and 
void. Cheshire then proceeds to deal with the case of a contract which is not 
illegal in its inception, but is illegal as performed, or in other words, is later 
on exploited for an unlawful purpose. In that connection it is stated (at p. 302) 
that a contract does not necessarily become illegal merely because some contra- 
vention of a statute is incidentally committed in the course of its performance, 
but the contravention must concern an act essential to the contemplated execu- 
tion of the contract, or in other words, the illegality must affect the very core 
of the contract. Cheshire mentions six types of contracts which could aptly 
and correctly be described as contracts which were illegal as formed, and the 
last of those is stated to be a contract to defraud the revenue. In regard to the 
same, it is stated (at p. 322) that there is a clear infringement of the doctrine . 
of public policy if it is apparent, either directly from the terms of a contract 
or indirectly- from other circumstances, that the design of the parties is to de- 
fraud the revenue. In regard to this statement, however, it must be noted 
that, since I am trying the issue as a prelimmary issue the question of the 
object being ascertained indirectly from other circumstanees does not arise at 
all in the present case. I am not deciding the issue of illegality on evidence but 
only on the averments in the plaint as they stand and the agreement as pleaded 
therein. I am, therefore, only concerned with the firat part of the statement 
in Cheshire to which I have just referred, viz. that directly from the terms of the 
contract as pleaded in the plaint, it must be apparent that the design of the 
parties in the present case was to defraud the revenue. Mr. Parpia, in the course 
of his argument, sought to, draw a distinction between contracts illegal by statute, 
and contracts illegal at common law. It is true that Cheshire has dealt with 
the point which I am now considering under these two heads in separate Chap- 
tera, but in regard to the principles with which I am concerned there is no 
difference at all between those two, classes of contract and the principles appli- 
cable to both are as stated above. In’ Halsbury’s Laws of England (8rd edn.), 
Vol 8, p. 125, it is stated that if the illegality of a transaction is brought to the 
notice of the Court and the person invoking the aid of the Court is himself im- 
plicated in the illegality, the Court ‘will not assist him, even if the defendant 
has not pleaded eee and does not wish to raise the objection. To the 
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same effect is the statement of law in Chitty on Contracta (28rd edn.), pp. 374 
to 879, and in Anson on Principles of the English Law of Contract (22nd edn.), 
pp. 318, 336 and 842-348. There is, however, one passage in Anson (at p. 348) 
to which I would like to refer, because it formulates the legal position with 
characteristic lucidity: 

“But there are exceptional cases In which a man will be relleved of the conse- 
quences of an illegal contract into which he has entered—cases to which the maxim 
(in pari delicto potior est conditio defendentis) just quoted does not apply, They fall 
into three classes: (a) where the illegal purpose has not yet been substantially car- 
ried into effect before it is sought to recover money palid or goods delivered in further- 
ance of it; (b) where the plaintiff is not tn pari delicto with the defendant; (c) where 
the plaintiff does not have to rely on the illegality to make out his claim.” 


Having referred to the standard English works on the subject, I must next 
refer to the statutory provision with which I am directly concerned, viz. 8, 23 
of the Indian Contract Act, the material part of which enacts that the ‘‘con- 
sideration or object’’ of an agreement is lawful, unless it is of such a nature 
that if permitted it would defeat the provisions of any law, or is opposed’ to 
public policy. The said section provides that in such cases the consideration 
or object of the agreement is said to be unlawful and the agreement is void. 
On the plain language of s. 23 it is, therefore, clear that in order to invalidate 
an agreement, either as being intended to defeat the provisions of law, or as 
being opposed to public policy, as is contended on behalf of the defendants in 
the present case, it must be shown that the consideration or object of that 
agreement is tainted in that manner. As far as consideration is concerned, 
it is defined by s. 2(d) of the Contract Act and, if one were to avoid the use 
of the cumbrous technical phraseology employed therein, consideration is what 
a party gets in return for what it gives to the other party under a con- 
tract. As far as the agreament in the present case pleaded in para. 8 of the 
plaint ia concerned, the consideration for the promise of the plaintiffs to ad- 
vance moneys to the defendants is the promise of the defendants to repay those 
moneys and to pay interest at the agreed rate and execute promissory notes in 
the names of the plaintiffs or their benamidars. No part of that consideration 
could be said to be either intended to defeat the provisions of any law or to be 
opposed to publie policy, and the defendants can, therefore, succeed on the 
principal issue of illegality only if they can show that the ‘‘object’’ of that 
agreement was illegal. In that connection, it may be pointed out that the 
illegality that is pleaded in para. 6 of the Written Statement and is the sub- 
ject-matter of issue No. 3 framed by me, is illegality only in regard to the 
general agreement pleaded in para. 3 of the plaint, and not in regard to the 
agreement that would be implicit in each individual advance made pursuant 
thereto. Before I deal with the authorities on the point, it would be conve- 
nient to clarify the distinction between ‘‘object’’ and ‘‘motive’’ for the simple 
reason that the impropriety or illegality of the motive that has led a party to 
enter into an agreement cannot affect its validity under s. 23 of the Contract 
Act. As a matter of plain language, the relevant meanings of the term ‘‘ob- 
ject” in the Shorter Oxford English Dictionary (8rd edn.) are, ‘‘that to 
which action, thought, or feeling is directed,” or ‘‘the thing aimed at.” On 
the other hand, the relevant meaning of the term ‘‘motive’’ in the same: Die- 
tionary is, ‘‘that which moves or induces a person to act in a certain way.” 
‘‘ Motive” is a term of frequent use in criminal law and in that sphere of law 
it has been defined by the highest Court as ‘‘something which prompts a man 
to form an intention’’ (Basdev v. State of Pepsu!). The Nagpur High Court 
has, in the Full Bench case of Kashinath v. Bapurao? considered the distine- 
tion between ‘‘object’’ and ‘‘motive’’ for the purpose of s. 28 of the Contract 
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Act (at p. 811). It is stated that s. 28 is not concerned with motive, but is 
confined to the consideration and object of the transaction. Hquating ‘‘motive’’ 
with ‘‘the reasons which prompted the action,” the judgment of the Court states 
that the immediate object of the plaintiff in the said case was to lend to one La 
gum of money in exchange for a mortgage security, that a ‘‘deeper search’’ re 
vealed that the more remote object of the plaintiff was to lend the said sum of 
money to L to enable him to pay G, and it was held that neither of these objects 
was against public policy so as to vitiate the transaction. The learned Judges 
then referred to the reason for L borrowing the money as being that L wanted to 
compensate G for the doing of an illegal act and thus satisfy his own conscience. 
With regard to that contention the Court took the view that to enter upon an 
investigation of the same was to leave the realm of object and enter that of 
motive with which s. 23 of the Contract Act was not concerned. It is unneces- 
gary for me to deal further with the said case, except to state that the Court 
came to the conclusion that the object of the loan was not to effect an illegal 
purpose and the defence that the transaction was void as being contrary to 
public policy failed. In the case of Sugan Chand v. Hari Buz? a single Judge 
of the Rajasthan High Court before whom the contention of the invalidity of 
the transaction in the said case under s. 28 of the Contract Act was raised 
stated (at p. 907) that the principle emerging from the authorities was that 
motive was essentially different from the consideration or object of a transac- 
tion, and the fact that the contract in the said case was entered into in the ex- 
pectation of some ulterior gain, viz. that the plaintiff’s creditor would not be 
able to trace the property and to attach it, would not affect the contract which 
was valid in every way. The result of this discussion is that, to put it in ordi- 
nary language, ‘‘motive’’ is what prompts the action of the person concerned, 
whilst ‘‘object’’ is what that person sought to achieve, or the thing at which 
he aims or his purpose or design. The two are essentially different and it is 
with this distinction in mind that I must proceed to consider the preliminary 
jesus of illegality based on s. 28 of the Indian Contract Act. 

The agreament in the present case is alleged to be illegal as formed, and not 
to be illegal in the matter of ita performance and it, therefore, falls according 
to Mr. Parpia within the first of the two classes into which Cheshire divides 
illegal contracts. Two questions, therefore, arise for my consideration viz., 
(1) is the agreement as pleaded in para. 8 of the plaint illegal in its formation 
by reason of the facts (a) that the plaintiffs had agreed to lend money which 
had not been disclosed to the income-tax authorities, and (b) that the defen- 
dants knew of that fact; and (2) if the answer to question No. (1) be in the 
affirmative, whether the plaintiffs is compelled to rely upon the illegality in 
order to obtain relief in this suit, as framed. The leading English case on the 
point which has been cited in most of the subsequent authorities, Hinglish as 
well as Indian, is the case of Bowmakers, Ld. v. Barnet Instruments, Ed.* The 
facts of the case were that the plaintiffs Bowmakers Ld. sued the defendants 
Barnet Instruments Ld. to recover damages for the conversion of certain ma- 
chine tools which they alleged were their property. The tools in question were 
the subject of three hiring agreements between the plaintiffs and the defen- 
dants, each of which contained an option to purchase. In each case the machines 
were originally the property of a man named Smith who sold the goods to the 
plaintiffs and the plaintiffs entered into three hiring agreements with the de- 
fendants in the general form. The defendants after making some payments 
sold and converted to their own use all the machines except the one which was 
the subject-matter of the second agreement, which they refused to deliver to 
the plaintiffs on demand. The defendants contended that the plaintiffs had 
no remedy against them because the plaintiffs had vjolated certain defence 


8 [1950] 9 Raj. 905. 4 [1048]1K.B. 6s, 


164 THE BOMBAY LAW REPORTER. [ VOL. LXXVI. 


regulations in regard to price as well as in regard to the requisite licence to 
deal with the machine. The trial Court held that no illegality had been proved 
in respect of any of the hiring agreements and decreed the plaintiffs’ suit for 
damages for conversion. On appeal, it was observed that even on the assump- 
tion that the three hiring agreements were all affected by illegality, the ques- 
tion was whether in the circumstances the plaintiffs were without a remedy. 
In that connection Du Pareq L. J. stated that, as far as their claim in conver- 
sion was concerned, they wére not relying on the hiring agreements at all, but 
were simply saying that the machines were their property which could not be 
denied, and that (at p. 70) prima facte, a man is entitled to his own property 
and it is not a general principle of our law (as was suggested) that when one 
man’s goods have got into another’s possession in consequence of some unlaw- 
ful dealings between them, the true owner can never be allowed to recover 
those goods by an action. The learned Lord Justice then proceeded to refer 
to certain authorities and formulated the legal position as follows (p. 71): 

“In our opinion, a man’s right to possess his own chattels will asa general rule 
be enforced against one who, without any claim of right, is detaining them, or has con- 
verted them to his own use, even though it may appear either from the pleadings, 
or in the course of the trial, that the chattels In question came into the defendant's 
possession by reason of an illegal contract between himself and the plaintiff, provid-. 
ed that the plaintiff does not soek, and js not forced, either to found his claim on the 
illegal contract or to plead tts illegality in order to support his claim.” 

The learned Lord Justice, therefore, held that no rule of law and no consider- 
ations of public policy compelled the Court to dismiss the plaintiffs’ claim 
before them and to do so would be, in the opinion of the Court, a manifest in- 
justice and -the appeal was, therefore, dismissed. The result, therefore, Was 
that the trial: Court’s dores for damages for conversion was confirmed i in res- 
pect of ll the three hiring agreements. Bowmakers’ case has bean’ dis- 
cussed and commented upon at some length by Cheshire (at pp. 305-306), but 
though the learned author of the said work characterised the decision in Bow- 
makers’. case as ‘‘dubious,’’ there is not the slightest doubt that it is the lead- 
ing case on the point I am now considering and is still good law. Before I 
part with that case, it must be pointed out that though the cause of action. in 
regard to the machine which was the subject-matter of the second agreement 
in Bowmakers’ case was a claim in detinue, as far as the machines which were 
the subject-matter of the first and the third agreements in the said case which 
had already been sold off by the defendants were concerned, the plaintiffs’ claim 
could be and was only in damages for conversion, and was a pure money claim. 
It is important to bear in mind that even with regard to that money claim the 
same argument prevailed viz., that the plaintiff could rely on his initial title 
to the machines and the illegality relating to the hire agreementa, therefore, 
did not preclude the Court from granting him relief, in one case for damages 
for conversion of the said two machines, and in the other case to an order in 
detinue for the return of the machine or its value. In the forefront of his 
argument Mr. Parpia relied upon the English decision of the Court of Appeal 
in the case of Napier v. Nat. Business Agency? in which the defendants had 
engaged the plaintiff to act as their secretary and accountant on a salary of £13 
a week, together with £ 6 a week for expenditure, though both the parties were. 


/ aware that the plaintiff’s expenses could never amount to £ 6 a week and in 


fact could not exceed £ 1 a week This was done with a view to evade the 
payment of income-tax to the Inland Revenue Commissioners on the said sum 
of £ 6 which was represented in the returns as reimbursed expenses. The plain- 
tiff having been summarily dismissed, tlaimed payment from the defendants, 
in lieu of notice, at the rate of £ 13 a week. It was held that the provisions of 
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the service agreement relating to expenses having been intended to evade tax, 
the agreement was contrary to public policy, that the agreement was not sever- 
able and that the whole of it was, therefore, unenforceable, and the decision of 
the trial, Judge was confirmed and the appeal dismissed. There can be 
no doubt that, as observed in the Judgment in the said case, both parties 
knew that the amounts stated in the agreement in regard to expenses bore no 
relation to the actual expenses that would be incurred and that the object of 
the parties, therefore, clearly was to defeat the proper tax claims of the Inland 
Revenue. The case of Miller v. Karlinsk which was also relied upon by 
Mr. Parpia is almost identical on facts with Napter’s case just cited by me and it 
is not, therefore, necessary for me to discuss the same. The case of Alexander 
v. Rayson’ was also cited by Mr. Parpia. The facts of that case were that a 
landlord had let a flat under a lease in which the annual rent was mentioned 
as £ 460, and the annual payment for services provided for under a contract 
was £ 750, aggregating to £ 1,200 per annum in all. It was in evidence that 
the object of doing so was to defraud the rating authority by deceiving them 
as to the true rateable value of the flat, inducing them to believe that the only 
payment received by the landlord in respect of the premises was £ 450 per 
annum, and concealing from them the terms of the contract. It was proved 
that the landlord had produced the lease, but not the contract, to the assess- 
ment committee who had reduced the valuation of the flat, but had restored the 
` original assessment when the true facts were brought to their notice. The 
defendant was ignorant of the plaintiff’s purpose. It was held that as the illegal 
purpose had been partially effected the landlord was not entitled to enforce either 
the lease or the agreement and recover from the tenant the rent or the payment 
under the contract for services. The Court took the view that the plaintiff 
landlord could not maintain his action without asserting and relying upon the 
unlawful agreement and the result was that the defendant would be entitled 
to remain in’ possession of the flat without payment of rent until and unless 
the respondent could eject her without havmg to rely upon the lease or the 
agreement (at p. 198). These cases have been cited by Cheshire (at p. 822) 
as authorities for the proposition formulated there, that there would be clear 
infringement of the doctrine of public policy if it was apparent that the design ` 
of one or both of the parties was to defraud the revenue. The case of Bigos v. 
Bousted® cited by Mr. Parpia is an illustration of the principle enunciated by 
Cheshire (at p. 806) that ifa contract is illegal in ita formation, a contract 
which is founded on and springs from the illegal transaction is also illegal and 
void. The facta of that case were that the defendant was anxious to send his 
wife and daughter abroad, but owing to restrictions on English currency he 
was unable to obtain adequate allowance for them from the Treasury. The 
. defendant, therefore, entered into an agreement with the plaintiff in contra- 
ventioh of the Exchange Control Act whereby the plaintiff agreed to make 
available £ 150 worth of Italian money for the defendant’s wife and daughter 
in Italy, and the defendant promised to repay her with English money in 
England. As security for his promise, ‘the defendant deposited with the plain- 
tiff a share certificate for 140 shares in a company. The defendant’s wife and 
daughter went to Italy, but the plaintiff failed to make any Italian money . 
- available to them and they, therefore, returned to England sooner than they 
would otherwise have done. The defendant then asked the plaintiff to return 
his share certificates, but the plamtiff refused to do so. In an action by the 
plaintiff to recover the sum of £150 from the defendant on the ground that 
she had made a loan to him of that.sum, the defendant denied the loan, set 
out the facts of the transaction, and counterclaimed for the return of the certi- 
ficates. The eo abandoned the suit, but the defendant proceeded with 
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the counterclaim for the return of the certificates. It was held that the fact 
that the illegal transaction was not carried out was due not to any repentance 
on the part of the defendant, but to the frustration of the contract by the plain- 
tiff (at p. 101). It was further held that, as the agreement relating to the 
deposit of share certificates was one which sprang from and was the crea- 
ture of the main illegal agreement and was tainted with the same illegality 
(at p. 94), and as the parties were tn pars delicto at the time when they en- 
tered into the illegal agreement (at p. 95), the defendant was not entitled to 
succeed in his counterclaim to recover the share certificate. Several other de- 
cisions of English Courts were cited before me by Mr. Parpia, but it is not neces- 
sary for me to refer to the same. 

There are, however, four decisions of our own Courts to which I must now 
refer in chronological order. The first of them is the decision of a Division 
Bench of this Court in the case of Babulal v. South Satara Etc. Assoc. Ltd? The 
plaintiff Babulal was doing business in groundnuts and turmeric at Sangli. 
The first defendant-association, which was a public limited company, had been 
founded for the purpose of promoting the business of the Sangli Bazaar in vari- 
ous commodities, includmg turmeric, and followed a clearing house system 
as provided by its Articles, and the transactions in question between the plam- 
tiff and some shareholders were effected according to the bye-laws of the first 
defendant-association. It was the duty of the association as clearing agents 
to distribute the money due to the members, and it appointed defendant No. 2 
as its clearing agent for that purpose. On a certain date the defendant-associa- 
tion declared the rates at which all transactions had to be squared up and 
deposit made as required by the rules for distribution to the creditor members 
concerned on the next day. The plaintiff claimed to be entitled to a sum of 
Ra. 9,470 from defendants Nos. 1 and 2 as such creditor member and filed a 
guit to recover the same. One of the defences raised was that forward transac- 
tion in turmeric had been declared to be illegal under the Defence of India 
Rules and the plaintiff was, therefore, not entitled to recover any amount in 
respect of the transactions in suit. After referring to the leading case of 
Bowmakers, Ld. v. Barnet Instruments, Ld., the Court took the view (at p. 808) 
that where the cause of action was not founded either on the illegal contract 
or on ee breach, the party’s right to possess his own chattels will be enforced 
against those who without any right detain the same or convert them to their 
own use, even if it appears either from the pleadings or the evidence led at the 
trial that they had come in possession of the defendanta as a result of an illegal 
transaction. The appeal was, therefore, allowed and the plaintiff’s suit decreed. 
It may be noted that, in this case also, though the learned Judge delivering the 
judgment of the Court has referred to the rule relating to the eas 
party of his chattels without relying on the illegal contract, the rule was 
actually applied to what was purely a claim for the recovery of money. The 
next case to which I must refer is the case of Kedar Nath v. Prahlad Rav™ 
which was relied upon by Mr. Laud. The facts of that case were somewhat 
complicated, but I will try to state them in a simplified form. A suit was filed 
by the appellants for a declaration of their title to certain lands and for posses- 
sion thereof, as well as for mesne profits and interest. The suit was decreed 
by the subordinate Judge on the ground that the defendants were mere bena- . 
midars of the plaintiff-appellanis. Those findings were accepted by the defen- 
dants in the High Court, but the defendants raised certain other contentions 
which had been rejected by the trial Judge. In the plaint the plaintiff-appel- 
lants had given their reasons for acquiring the property benami as being that, 
according to the terms of the lease, ryoti lands taken in the names of the leases 
or his relatives and servants were liable to be resumed by the Bettiah Raj after 
' the termination of the lease and that the benami transaction had been entered 
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into in order to avoid that contingency. The defendants, therefore, contended 
that the appellants’ predecessor had taken the lands benami in the names of 
the defendants to effectuate fraud on the Bettiah Raj, and the fraud having 
succeeded, the plaintiffs were not entitled to a judgment. The Supreme Court 
took the view that since all the facta were known to the parties concerned, 
the frand could not be said to have been effected, but that even assuming that 
there was some illegality committed, the plaintiffs were entitled to succeed be- 
cause the illegality was not required to be pleaded or proved as a part of 
their cause of action and the plaintiffs could make out a case of the benami 
nature of the transaction by proving the source of the money and establish- 
ing the status of the benamidars without having to rely upon the illegality. 
After referring to a passage from the judgment of Du Pareq L.J. in the lead- 
ing case of Bowmakers, Ld. v. Barnet Instruments, Ld. already cited above, 
the Supreme Court formulated the correct position in law as follows (p. 218): 

“The correct position in law, in our opinion is that what ane has to see is whe- 
ther the Illegality goes so much to the root of the matter that the plaintiff cannot bring 
his action’ without relying upon the illegal transaction into which he had entered. If 
the illegality be trivial or venial,... and the plainttff is not required to rest his case 
upon that illegalty, then public policy demands that the defendant should not be 
allowed to take advantage of the postion.” 

The next case which was relied upon by Mr. Laud was the case of Surasat- 
balini v. Phanindra Mohan" in which P started certain business with his own 
funds, but since he was in the employment of the Court of Wards and the 
Service Rules governing him did not permit him to carry on any business, 
he entered into an agreement with G and held out G as the owner of that 
business. IJIncome-tax returns in respect of the profits of that business were 
also made in the name of G, and P so dealt with the authorities as if he was 
the manager of that business and not the owner thereof. After some years, P 
was required to leave the town temporarily on medical advice and he entrust- 
ed the management of the business to G on the understanding that upon his 
return G should hand over possession and management thereof to him. After 
his return, G declined to do so. P brought a suit for declaration of his title 
and delivery of possession of the business. G contended that the arrangement 
for holding out G as a nominal owner was made in order to avoid liability to 
pay income-tax and the agreement was, therefore, invalid and P was not en- 
titled to claim possession of the said business relying upon his own unlawful 
conduct. It was held by a majority of the Supreme Court that the object df 
P was to circumvent the service rules and not to defeat the provisions of the 
Income-tax Act, though tax was in fact evaded thereby, that the transaction 
on which the plaintiff’s claim to possession was founded could mot be held to 
be unlawful, and that the plaintiff as the owner of the business was not pre- 
vented from enforemg his title against G, and the order of the lower Court 
holding in favour of the plaintiff was, therefore, confirmed. The view of the 
High Court that an arrangement which facilitated the conduct of the busi- 
ness contrary to service rules was not illegal was not challenged before the 
Supreme Court. The Supreme Court held (para. 12) that where the plaintiff 
sought to enforce his title to property and it was not an integral part of his 
pleading which he had to prove to entitle him to relief that there’ was between 
him and the defendant an unlawful transaction or arrangement which he 
seeks to enforce, the plaintiff would be entitled to the assistance of the Court 
‘‘even if the initial title of the plaintiff is rooted in an ilegal transaction.’’ 
The Supreme Court held that in claiming a deeree for possession from the 
defendant im the case before it, the plaintiff did not plead any invalidity of 
the transaction under which possession of the business was entrusted to G, 
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but merely pleaded his- title to the business, entrustment thereof to G, and 
the refusal-of G to deliver possession when demanded (para. 14). It may be 
mentioned that Ayyangar J. delivered a separate judgment in which he con- 
curred in the Order, but differed in regard to certain findings of the majo- 
rity of the Bench im the said case. I do not think it necessary to refer to 
the judgment of Ayyangar J. 

‘THe last decision to which I must refer is that of the Sapra Court in the 
case of Sa Ram v. Radha Bai. The facts-of that case were that plaintiff 
Radha Bai entrusted jewellery of the value of Rs. 82,879-6-0 to her brother 
Lachmi Narain for safe custody, because in view-of the claim made to it by 
her daughter-inlaw Gomatibai, it was considered unsafe for her to keep the 
jewellery with herself. Gomatibai’s claim was however subsequently settled 
at the intervention of Lachmi Narain himself and an agreement was arrived 
at ‘between:-the plaintiff and Gomatibai under which the plaintiff was de- 
clared to be the owner of the-jewellery in her possession which had been de- 
posited with Lachmi Naraif, and Gomatibai was declared to be the owner of 
the jewellery in her possession. After the death of Lachmi Narain, Radha- 
bai called upon’ the members of the family of Lachmi Narain to return the 
jewellery to her, but the reply she received was that the jewellery in ques- 
tion had already been returned to her by Lachmi Narain in his lifetime. The 
plaintiff, therefore, filed the suit out of which the appeal before the Supreme 
Court ultimately arose against. the heirs of .Lachmi Narain for a decree for 
the return of the jewellery, or payment of its value. That suit was dismissed 
by the trial Court which held that the jewellery had been returned to Radha- 
bai: by Lachmi Narain during his lifetime. On appeal, the High. Court of 
Allahabad reversed that decree and decreed the plaintiff’s suit. On further 
appeal to the Supreme Court, the decree passed by the High Court was con- 
firmed and the. appeal. dismissed. In doing so, the Supreme Court referred 
(para. 12) to a passage from Anson on Contract and to the exceptions laid 
down therein to the maxim m pari delicto potior est conditio defendentss, one 
of those exceptions being where the plamtiff is not mm pars delicto with the 
defendant. The Supreme Court took the view (para. 18) that the parties in 
the case before them were not tn pars delicto, in so far as Lachmi Narain was 
under a fiduciary duty to the plaintif to return the property and he could 
not, therefore, be allowed. to retain that property on the ground that the 
same had come into his hands as a result of an illegal transaction, having been 
delivered with the object of defeating the claim of Gomatibai. The judgment 
in- Sita Ram’s case is of no assistance for the purpose of the present case 
in so far as no question of fiduciary relationship arises in the present case. 


The principle that emerges from the cases discussed above is that, notwith- 
standing the illegality of an agreement, a plaintiff can succeed in recovering 
property which was the subject-matter of that agreement if he frames his 
suit on-the strength of his own title and is not’ compelled to rely upon the 
illegal agreement in order to obtain relief in that suit. Mr. Parpia, however, 
sought to distinguish the cases discussed above on the ground that they were 
cases in which specific property was sought to be recovered. He submitted 
that’ the principle just formulated by me applies only where property was 
‘sought to be recovered in specie, and not where a suit relates purely to a money 
claim. Mr. Parpia’s argument was that since money is not earmarked and 
cannot be claimed in specie, there would be no question of its being claimed 
by a plaintiff on the strength of his own title to it. He submitted that in 
such cases there is, therefore, no room for the application of the principle 
that the money can be recovered in spite of the agreement in question being 
tainted by illegality, if the plaintiff does not have to rely on the illegal agree- 
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ment for the purpose of obtaining relief at the hands of tHe Court. Mr. Parpia 
has contended that the right of the plaintif in the present case is purely 
contractual and the principle laid down in the'three Supreme Court cases is, 
therefore, of no application to the facts of the present case. There can be no 
doubt that as far as the cases of Kedar Nath:v. Prahlad Rai and Sita Ram v. 
Radha Bas are concerned, the claim was to recover the property in specie. As 
far as the'case of Surasaibalins v. Phanindra Mohan is concerned, however, 
the claim’ was to recover the business, including the premises, and though that 
guit could perhaps not be said to be for the recovery of specific property, the 
judgment in the case shows that it has been dealt with as being a suit for 
the recovery of possession of the business, including the premises, on the foot- 
ing of the plaintiff’s title to the same and, under the circumstances, that case 
algo may well be regarded as a case for the recovery of property in specie. 
There are, however, two other cases already cited by me above where the same 
principle has been applied though they were not cases in which specifie pro- 
perty was sought to be recovered, but the claim of the plaintiff in them was 
a pure money claim. Those two cases are the leading English case of Bow- 
makers, Ld., as well as Babulal’s case decided by a Division Bench of this 
Court. Moreover, none of the standard works on the subject makes any dis- 
_ tinction of the nature propounded by Mr. Parpia and a reference to Chitty 
on Contracts (28rd. edn.), p. 489, para. 939, Anson on the English Law of 
Contracts (22nd. edn.), p. 342 and Cheshire on the Law of Contract (7th edn.), 
pp. 804-306 shows that the principle in question has been applied to the re- 
covery of money as well as to the recovery of chattels or land and a plaintiff 
can enforce the recovery of the money, chattels or land if he can frame a 
cause of action entirely independent of the illegal agreement and is not com- 
pelled to rely upon the illegal agreement for the purpose of proving his claim. 
The distinction which Mr. Parpia sought to make between a money claim and 
a claim to chattels or land, though ingenious, is without legal foundation as 
the authorities just referred to by me clearly show. I, therefore, hold that the 
said principle also applies to a-money claim like the one in the present suit, 
and if it could be shown that the plaintiff can found his cause of action in 
this suit without relying on the alleged illegality‘ of the agreement, he would 
be entitled to succeed. 


I must now proceed to consider the questions formulated by me above, viz. 
whether the agreement in question was illegal as being intended to defraud 
‘the revenue, and if so, whether in the present suit, as framed, the plaintiff 
can succeed without relying on the alleged illegal agreement. As was stated 
by me earlier in this judgment, the two facts that appear clearly from the 
averments.in para. 8 of the plajnt are that the money which was to be ad- 
vanced to the defendants under, that agreement was money which had not 
been disclosed to the income-tax ‘authorities, and that the said fact was made 
known by the plaintiffs to the defendants. From these two facta it must follow 
that the income-tax authorities had already been defrauded at a time anterior, 
and perhaps long anterior, to the time when that agreement was arrived at. 
No section of the Income-tax Act has been pointed out to me which imposes a 
legal obligation on an assesses to disclose or pay tax in a subsequent year on 
income which had not been disclosed by him in his return for an earlier year. 
There being no question of subsequent evasion of income-tax as far as that 
money was concerned, the ‘‘object’’ of the agreement pleaded in para. 3 of 
the plaint, when entered into, could not be evasion of income-tax on the 
amounts that were thereafter to be lent to the defendants pursuant to that 
agreement. The mere statement that they were moneys which, when earned, 
had not been disclosed to the income-tax authorities cannot make the earlier 
non-disclosure the ‘object’ or the ‘purpose’ of the subsequent advances, since 
no such purpose could be achieved by that agreement. The stipulations in 
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the agreement pleadefl in para. 3 ofthe plaint that interest was to be paid 
at the rate of 1 per cent. per mensem and that promissory notes were to be 
made out and renewed in the names of the benamidars of the plaintiffs, were 
the conditions on which the plaintiffs were prepared to lend moneys to the 
defendants, which it was open to the defendants to accept or reject. Neither 
of them is unusual and neither of them is a part of the ‘object’ of that agree- 
ment. Mr. Parpia for the defendants next contended that, from the facts 
stated in paras. 8 and 11 of the plaint, I should infer that the ‘object’ of 
the agreement pleaded in the said para. 3 was to evade payment of income-tax 
on the mterest that would acerte on the moneys advanced from time to time 
by the plaintiffs to the defendants pursuant to that agreement. I, however, 
find no such averment in the plaint, and this being a judgment on preliminary 
issues, no question of my drawing any inferences can possibly arise as the pre- 
liminary issues before me must be decided on the averments in the plaint as 
they stand. Mr. Parpia next sought to contend on the basis of the averments 
in para. 11 of the plaint that the object ofthe agreement must in any case 
be inferred to be evasion of wealth-tax on the amounts to be advanced by the 
plaintiffs to the defendanta thereunder. As already pointed out by me above, 
no such averments are to be found in para. 11 of the plaint and I am not 
prepared to read any such meaning into the statements contained in that para- 
graph. Mr. Parpia, however, sought to contend further that the defendants 
had asked for inspection of the settlement in writing arrived at by the plain- 
tiffs with the meome-tax authorities as well as of the revised Income-tax and 
Wealth-tax Returns filed by the plaintiffs pursuant thereto which have been 
referred to in para. 11 of the plaint, and that inspection thereof was given by 
the plaintiffs, and the contents of those revised returns must, therefore, be 
deemed to be a part of the plaint. I am not prepared to accept that conten- 
tion of Mr. Parpia. It is well-settled that when particulars are- furnished 
pursuant to an order of the Court, those particulars become a part of the 
plaint, but there is no corresponding principle that when inspection of a docu- 
ment referred to in the plaint is taken, every statement in such document 
becomes a part of the plaint. I have; therefore, not permitted Mr. Parpia to 
take me into the contents of the revised Returns of Income-tax and Wealth- 
tax filed by the plaintiffs. Moreover, since I am deciding the preliminary 
sssues only on the averments in the plaint as it stands, as repeatedly stated 
by me above, I am not called upon to arrive at any inferences or conclusions 
which I might have been able to draw or arrive at if those issues had been 
tried after evidence was taken at the hearing. In the result, I hold that the 
object of the agreement pleaded in para. 3 of the plaint was not to evade the 
payment of income-tax, and the said agreement was not opposed to public 
policy and illegal or void on that ground. 


In view of this finding arrived at by me, it is really not necessary for me 
to consider the second question as to whether the plaintiffs must, in the suit 
as framed, rely on the alleged illegal agreement in order to recover the moneys 
which they have claimed. In the event, however, of my being wrong in the 
view which I have taken above and ita being held that the object of the agree- 
ment pleaded in para. 8 of the plaint was to defraud the revenue, and the 
said agreement is, therefore, illegal and void, I would hold that in the suit, 
as framed, the plaintiffs are compelled to rely upon that agreement for the 
purpose of recovermg the moneys in suit. In the suit, as framed, there is 
no question of the plaintiffs recovering their moneys on the strength of their 
title to the same. The plaintiffs’ suit, as framed, is that the amounts in 
question were lent and advanced by them to the defendants,‘and they can 
succeed in recovering the same only by relying on the promise to repay con- 
tained in that agreement, if repayment has become due under the terms of 
that agreement. The alleged illegal agreement is, therefore, a part of, their 
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cause of action, and had I come to the conclusion that the object of the agree- 
ment pleaded in para. 8 of the plaint, was illegal, the plaintiffs’ suit would 
fail. In the view which I have taken above, I must, however, decide issue 
No. 3 in favour of the plaintiffs and answer the same in the negative. 

At this stage, Mr. Laud on behalf of the plaintiffs applies that the hearing 
of the snit on the remaining issues should be adjourned to October 5, 1971 in 
order to enable the plaintiffs to place before the income-tax authorities a 
‘‘without prejudice offer” received by them from the defendants. I order ac- 
cordingly. The suit will proceed subject to an overnight part-heard suit, if 


any, on that day.* 
Answers accordingly. 


Before Mr. Justice Vimadalal. 
NIHALCHAND DALICHAND v. MUMTAZ SHAIKH.* 


Bombay Money-lenders Act (Bom, XXXI of 1947), Sec. B~—Applicability of proviso (1) 
to s. 2. 


Under proviso (H) to s. 29 of the Bombay Money-lenders Act, 1946, the Court 
is concerned only with seeing whether the reopening of accounts or the taking of 
accounts would affect any part of the decree, and is not concerned with the ques- 
tion whether it affects the settlement which the parties have chosen to arrive at 
out of Court, 

Proviso (H) to s 20 of the Act is not Hmited in ita application to a decree ob- 
tained by a money-lender in his own favour; the decree may also be against him. 
The object of the proviso is that the finality of judicial decisions already given 
is not affected. 


S. T. Karanee, instructed by Payne & Co., for the plaintiffs. 
M. O. Choy, instructed by Ranchhoddas & COo., for the defendant. 


VIMADALAL J. The plaintiffs have filed this suit for enforcement of a mort- 
gage for Rs. 60,000 executed by the defendant in their favour on September 22, 
1961. The Mortgage Deed has been tendered and marked exh. F in the pro- 
ceedings before me. In para. 2 of the plaint it is stated that on the date of the 
said Mortgage Deed, the plaintiffs, at the request.of the defendant, lent and 
advanced to the defendant a sum of Re. 60,000 which was agreed to be repaid 
on March 81, 1962, and that as collateral security for the repayment of the 
said sum, the defendant mortgaged her immovable property at Lonavala in 
favour of the, plaintiffs. In the course of the hearmg before me, it was, how- 
ever, admitted by the learned counsel for the plaintiffs themselves that the con- 
sideration for the said mortgage mainly consisted of past debts under various 
promissory notes executed from time to time in favour of the plaintiffs. It was 
stated by Mr. Karanee, in opening the plaintiffs’ case before me, that the first 
of those promissory notes was one dated August 29, 1959 for Rs. 6,000, and this 
was followed by six other promissory notes for various amounts on different 
dates. Those seven promissory notes have been tendered and collectively 
marked exh. A before me. The total of the amounta for which the said promis- 
sory notes were passed comes to Rs. 52,600. It is common ground that on 
February 2, 1961, a suit, being suit No. 519 of 1961, was filed by the plaintiffs 
against the defendant for recovery of the amount due only under the first 
promissory note for Rs. 6,000 dated August 29, 1959 and it is also common 
ground that on July 6, 1961, that suit was allowed to be dismissed for mon-pro- 
secution in seal of a certain settlement arrived at out of Court between 
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the parties. The terms of that settlement are to be found recorded in the defen- 
dant’s attorneys’ letter dated April 20, 1961, which is part of ‘exh. C in this 
suit. It may be mentioned that the Court is not concerned in this suit with 
clause 1 of the terms set out in the said letter. Under clause 2, the claim of the 
plaintiffs in respect of all the promissory notes executed by the defendant and/ 
or her daughter Suraiya, who, it may be mentioned, is a film actreas, was settled 
for Rs. 56,000 with interest at 9 per cent. per annum from April 1, 1961. By 
clause 3 it wis agreed that the defendant would execute a mortgage for Ra. 60,000 
in respect of her Lonavala property as security for repayment of the said sum. 
Clause 4 of the terms of settlement set out in the said letter mentions that the 
suit filed by the plaintiffs against the defendant in the City Civil Court, be- 
ing suit No. 519 of 1961, was to be withdrawn. It was pursuant to the said 
settlement that a pro-note for Rs. 56,000 (part of exh. D) was executed by the 
defendant on June 28, 1961, and the Mortgage Deed dated September 22, 1961, 
for the enforcement of which the present suit has been filed, was also executed 
by the defendant. 


The defence taken up by the defendant in the written Btatement is that 
there was no consideration for the said promissory note dated June 28, 1961, 
and that defence is to be found in para. 6 of the written statement. That 
defence, however, is clearly false in view of the fact that on the averments to 
be found elsewhere in the written statement, as well as on the admission of 
the learned counsel for the defendant in the course of the hearing before me, 
some amounts at least, viz., Ra. 9,900 under the seven promissory notes (exh. A), 
and: Rs. 1,500 paid at the time of the execution of the mortgage (exh. F), 
ee to Rs. 11,400, were due to the plaintiffs. The real defence of the 
defendant, therefore, is that the full consideration mentioned in the said several 
promissory notes and in the Indenture of Mortgage was not received by her 
from the plaintiffs, but a much lesser amount was received by her: - 

In this state of the pleadings, the following issues were framed by me: 

(1) Whether the plaintiffs are money-lenders and whether the provisions of the 
Bombay Money-lenders Act apply to the loan in sutt. 

(2) If so, whether the sutt is maintainable by the plaintiffs in the absence of a 
mmoney-lender’s licence. 

(3) Whether the plaintiffs have complied with the provisions of ss. 18 and 19 of 
the Bombey Money-lenders Act. 

(4) H not, whether the sult should be dismissed. 

(5) Whether the plaintiffs lent and advanced to the defendant a sum of Rs. 60,000 
on September 22, 1961 as alleged in para. 2 of the plaint. 

(6) Whether no consideration passed between the plaintiffs and the defendant in 
respect of the promissory note dated June 28, 1961 and the deposit of title deeds, as 
alleged in para. 6 of the written statement. 

(7) -Whether the defendant is entitled to have the transactions in suit reopened and 
to have an account between the parties taken under s. 29 of the Bombay Money-lenders 
Act. ; 

(8) Whether the mortgage dated September 22, 1961 was obtained by the plaintiffs 
by. means of coercion and undue influence, as alleged tn para. 6 of the written statement. 

(9) Whether the plaintiffs are entitled to any relief, and tf so, what. 

(10) And Generally. 


As far as issues Nos. 1 and 2 are concerned, it is common ground that a 
licence under the Money-lenders Act has now been obtained by the plaintiffs 
and the said issues, therefore, no longer survive. As far aa issue No. 3 is 
concerned. Mr. Karanee for the plaintiffs has conceded that the provisions of 
as. 18 and 19 of the Bombay Money-lenders Act have not been complied with 
by the plaintiffs. Issue No. 4 relates to the legal consequences of non-com- 
pliance with those statutory provisions, but, I am afraid, in view of the pro- 
visions of s. 21(6) of the Bombay Money-lenders Act, non-complaince with 
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those. provisions cannot entail- the dismissal of a suit but can only affect the 
grant of interest and costs, and -issue No. 4 must, therefore, be answered ac- 
cordingly. 

- As far as issue No. 5 is concerned, the same was. sought in view of the aver- 
ment in para. 2 of the plaint which is to the effect: that on September 22, 1961 
when the mortgage (exh. F) was executed, a sum of Rs. 60,000 was lent and 
advanced by the plaintiffs to the defendant, which, Mr. Chinoy has submitted, 
ig admittedly not true and which, according to Mr. Chinoy, must therefore mean 
that the. suit, as framed, must fail, since the plaintiff cannot be allowed to 
make out a new case to the effect-that the consideration for the said mortgage 
consisted of past debts under various promissory notes. I am afraid, the deci- 
sion of Lokar, J. in the case of Kasturchand Jiwaji v. Manskchand Devohand,} 
which was relied upon by Mr. Karanee, furnishes a complete answer to this 
contention of Mr. Chinoy. Following an earlier decision of our own High 
Court, it was held in that case that even when there is an averment in the 
plaint that cash consideration was paid in regard to the transaction which 
is the subject-matter of the suit, it is open to the plaintiff to prove what the 
real consideration was and; in the course of doing so, to show that the real 
consideration consisted of a past debt or debts (at pp. 840 and 842). Follow- 
ing that decision, with which I agree, I must reject this. contention of Mr. 
Chinoy and hold that, notwithstanding the averment of cash consideration in 
para. 2 of the plaint, it is open to the plaintiffs to show what the real consi- 
deration. for the mortgage transaction in suit was, and issue No. 5 must be 
answered accordingly. As far as issue No. 6 is concerned, as already stated 
by me, the averment th para. 6 of the written statement that there was no 
consideration at all for the promissory note dated June 28, 1961 (part of 
exh. D) is clearly false and issue No. 6 must, therefore, be answered against 
the defendant. 


The questions which really. arise for my accion in this suit are two: (1) 
whether the defendant is entitled to reopen the account which was settled at 
the-figure of Rs. 56,000 at the time of the pro-note dated June 28, 1961 (part 
of exh. D); and (2) if so, what is the amount due to the plaintiffs. It may 
be mentioned that in the plaintiffs’ attorneys’ letter dated September 27, 1961, 
e copy of which is part of exh. C in this suit, it is stated that the amount of 
Rs. 60,000 mentioned in the Mortgage Deed dated September 22, 1961 (exh. F) 
was made up of the said sum of Rs. 56,000 under the pro-note dated June 28, 
1961 (part of exh. D), and a further sum of Rs. 4,000, which was made up 
of Rs. 2,500, being the plaintiffs’ costa of the City Civil Court suit No. 519 of 
1961 and of the preparation of the Mortgage Deed, and of a sum of Ra. 1,500, 
being a funther loan advanced by the plaintiffs to the defendant at or about 
the time óf the execution of the said mortgage. These questions are covered 
by issue No. 7 framed by me and I must now proceed to consider the same. 


`- The decision of issue No. 7 turns on a construction of s. 29 of the Bombay 
Money-lenders Act, 1946 (Bombay Act, XXXI of 1947). That section provides 
as follows: 

29. Notwithstanding anything contained in any law for the time being im farce, the 
Court shall, in any suit to which this Act applies, whether heard ex parte or otherwise— 
(a) reopen any transaction, or any account already taken between the parties; 

(b) take an account between’ the parties; 

(c) reduce the amount charged to the debtor in respect of any excessive interest; 

(d) if on taking accounts it is found that the money-lender has received more than 
what is due to him pass a decree in favour of the debtor In respect of such amount: 

Provided that in the exercise of these powers, the Court shall not— 

(i) reopen any adjustment or agreement purporting to close previous dealings and 
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to create new obligations which have been entered into by the parties or any person 
through whom they claim at a date more than six years from the date of the suit; 

(H) do anything which affects any decree of a Court 

Repiesetion “Won the purpose): this section ‘ereessive) interes micane:tuiaraes ati 
rate which contravenes any of the provisions of section 25.”' 


The substantive portion of the said section lays down in mandatory terms 
that the Court must reopen a transaction to which the said Act applies and 
order accounts to be taken between the parties. Mr. Karanee has however 
relied on proviso (11) to the said section which lays down that in exercising 
the powers conferred by the said section, the Court is not to do anything 
which affects any decree of a Court. Mr. Karanee’s contention is that in 
view of the definition of the term ‘decree’ in s. 2(2) of the Code of Civil Pro- 
cedure, the use of that term in proviso (ii) to s. 29 of the Bombay Money-lenders 
Act must cover not merely a decree awarding an amount, but also a decree 

dismissing a suit, like the decree (exh. E) by which the suit filed by the plain- 
. tiffs, being suit No. 519 of 1961 in the City Civil Court, was dismissed for 
non-prosecution. Mr. Karanee has contended that the said suit was got dis- 
missed pursuant to an overall settlement between the parties of all the plain- 
tiffs’ claims for a lump sum of Rs. 56,000 which included the subject-matter 
of the said City Civil Court suit, and the decree was part of that settlement. 
It is Mr. Karanee’s contention that the Court is bound to take notice of the 
settlement pursuant to which the decree for dismissal of the City Civil Court 
suit was passed. He has submitted that to reopen the transactions between the 
parties in the present case must necessarily be held to affect the said decree 
within the terms of proviso (ii) to s. 29 of the Bombay Money-lenders Act. 
Mr. Karanee has submitted an alternative argument to the effect that if the 
Court comes to the conelusion that it is not bound to take notice of the settle- 
ment out of Court and that proviso (ii) to s. 29 cannot apply to the same, 
and comes to the further conclusion that as far as the pro-note for Rs. 6,000. 
which was the subject-matter of the City Civil Court is concerned the Court 
cannot reopen that claim, even so, the Court should not preclude the plaintiffs 
from relying on the amount of that claim as far as proof of consideration for 
the pro-note for Rs. 56,000 (part of exh. D) is concerned. 

In answer to the arguments of Mr. Karanee, Mr. Chinoy has contended that 
exh. E is not a ‘decree’ within the terms of proviso (ii) to s. 29 of the Bom- 
bay Money-lenders Act, but is an order, as there is no adjudication of the rights 
of the parties to the said City Crvil Court suit which merely dismissed 
for non-prosecution by the plaintiffs. He has submitted t proviso (ii) to 

B. 29 of the Bombay Money-lenders Act, therefore, cannot come to the assist- 
ance of Mr. Karanee. Mr. Chinoy has also submitted that the reopening of 
accounts would not affect the decree (exh. E), but would only affeet the settle- 
ment which was a settlement out of Court and which could be construed as 
a fresh promise to pay the amount, including the amount which was the sub- 
ject-matter of the City Civil Court suit. 

In my opinion, the order dated July 6, 1961 (exh. E) dismissing the said 
City Civil Court suit for non-prosecution by the plaintiffs is a decree within 
the terms of s. 2(2) of the Code of Civil Procedure and proviso (ii) to s. 29 
of the Bombay Money-lenders Act in so far as it does conclusively determine 
the rights of the parties to the said suit. I am also of opinion that the settle- 
ment arrived at between the parties out of Court which was recorded in the 
defendant’s attorneys’ letter dated April 20, 1961 (part of exh. C) cannot be 
said to be a part of the decree, though the decree may be a part of the overall 
settlement between the parties which was recorded in the said letter, Under 
proviso (ii) to s. 29 of the Bombay Monsy-lendera Act, the’Court is concerned 
only with seeing whether the reopening of accounts or the taking of accounta 
would affect any part of the decree, and is not concerned with the question 
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whether it affects the settlement which the parties have chosen to arrive at 
out of Court. I, therefore, do not accept Mr. Karanee’s argument that to 
reopen accounts in the present case would be eontrary to the provisions of 
proviso (ii) to s. 29 of the Bombay Moneylenders Act. In my opinion, how- 
ever, in view of the terms of that proviso, it is not open to the Court to re- 
open accotnts under cl. (a) of s. 29 of the Bombay Money-lenders Act in re- 
gard to the sum-of Rs. 6,000 to which the first pro-note dated August 29, 1959 
(part of-exh, A) related, as the same was the subject-matter of the suit in 
the City Civil Court which was dismissed by the decree (exh. H). To reopen 
the same would, in my opinion, directly affect that decree. Proviso (ii) to 
3. 29 is not limited in its application to a decree obtained by a money-lender 
in his own favour. The object of the Legislature in enacting that proviso was 
that the finality of judicial decisions already given was not to be affected. It 
should, therefore, make no difference whether the decree in question be in fav- 
our of the money-lender or against him. I also do not accept Mr. Karanee’s 
further argument that even if the claim under the said pro-note dated August 
29, 1959 is not allowed to be reopened, the plaintiffs should not be precluded 
from relying on the same as far as proof of consideration for the pro-note for 
Ra. 56,000 dated June 28, 1961 (part of exh. D) is concerned. According to 
the construction which I place upon a. 29, even to take the amount of the said 
pro-note for Rs. 6,000 dated August 29, 1959 into account under el. (b) of 
s. 29 would amount to affecting the decree whereby that claim was dismissed 
by the City Oivil Court. I have, therefore, come to the conclusion that the 
transactions “between the parties relating to the mortgage in suit (exh. F) 
should be reopened and that accounts be taken of all transactions from No- 
vember 21, 1956 between the parties, except in regard to the transaction to 
which the pro-note dated August 29, 1959 for Rs. 6,000 related, in respect of 
which the plaintiffs had filed City Civil Court suit No. 619 of 1961 which was 
dismissed for non-prosecution. The amount due to the plaintiffs, if any, 
should be ascertained on that footing. 

It may be mentioned that Mr. Chinoy has, in the course of his arguments, 
sought to raise various other points regarding the return of jewellery, and 
with regard to credit not having been given to his client for the sums of 
Rs. 10,000 and Rs. 5,000, but I am afraid, he cannot be allowed to go into 
the same in the present suit for the simple reason that not only has the de- 
fendant not made a set-off or counterclaim in respect of these items, but there 
is not even an averment in the written statement in regard to any ‘such items 
of jewellery, or in regard to any repayments made by the defendant to the 
plaintiffs. Though a general averment has been made in the written state 
ment that on proper taking of accounts, nothing would be found due and pay- 
able by the defendant to the plaintiffs, in the absence of a specific averment 
that there was any repayment made at any time by the defendant to the plain- 
tiffs, I am afraid, no such question can arise in the present suit and the same 
need not be gone mto by the Commissioner. 

As far as issue No. 8 is concerned, Mr. Chinoy has, in the course of the 
hearing of the suit before me, expreasly given up the same and that issue, 
therefore, does not survive. 

I answer the issues as follows: 

Issues Nos. 1 and 2: Do not survive. 
Isue No, 8: In the negative, 
Issue No. 4: Non-compliance with the provisions of ss. 18 and 19 af the Bombay 
Money-lenders Act does not entail dismissal of the suit. 
‘ Issue No, 5: In the negative. ie lc: bowera open tb Gis plata bite to rorotu Hic 
real consideration was not cash, but past debts of which accounts will 
have to be taken, 
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Issue No. 6: Consideration did pass between the plaintiffs and the defendant. What 
was the consideration is, however, a matter of accounts which, in the 
view that I take on issue No. 7, will have to be determined by the 
Commissioner, a 

” Issue No. 7: The defendant is entitled to have all transactions relating to the mort- 
. gage in suit (exh. F) re-opened and accounts thereof taken as from 
November 21, 19536 between the partles, except in regard to the first 
pro-note for Rs. 6,000 dated August 29, 1959 (part of exh. A), and to 
have the amount due by the defendant to the plaintiffs, if any, ascer- 
tained, 

Issue No. 8 Gtven up by the defendant. — ‘ 

Iasues Nos, 9 and 10: Reserved. 


Both sides have stated that they do not desire to lead any Site before 
me, since accounts will have to be gpne into before the Commissioner, I, there- 
fore, pags the usual preliminary mortgage decree directing accounts -to be taken 
by the Commissioner on the basis stated by me above, and direct that the 
Commissioner ahould make his report within six months of the receipt of the 
-~ minutes of this order. Costa and further directions reserved.* 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Dudhia, 


KUMARI THAKURI VALIRAM LAKHANI v. S. M KURAY.* 
Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 98, 91, 154—Civtil 

, Procedure Code (Act V of 1908), Sec. 47—-Maharashtra Co-operative Societies 
Rules, 1961. Rule 83—Certificate for execution under s 98a) of Mah, Act XXIV 
of 1961 issued by Assistant Registrar whether to be executed in the same manner 
as a decree under s. 47, Civil Procedure Code—Whether power conferred under 
s. 154 of Mah. Act XXIV of 1961 includes setting aside order passed under s. a) 
or (b). 

A certificate imsued by the Asistant Registrar under s. 98(a).of the Maharashtra 
Co-operative Societies Act, 1960 for execution of an award passed in a proceeding 
under s. 91 of the Act on the ground that the award is not carried out, should be 
deemed to be a decree of the civil Court under s. 47 of the Civil Procedure Code, 
1908, and should be executed in the same manner as a decree of such Court. The 
Assistant Registrar has no power to hold an enquiry as to whether the allegation 
' mede by the successful party that the award is not carried out is or is not correct, 

The power conferred by s. 154 of the Act is very wide but it will not include 
setting aside a legal and proper order passed by the Assistant Registrar under 
B. , (a) or (b). 


H. G. Advani, with K. N. Mirchandani, for the petitioner. 
M. S. Sangavs, instructed by Jattl & Co., for respondents Nos. 1 and 2. 
K. J. Abhyankar, for respondent No. 3. 


Vaya J. The above special civil application under arts. 226 and 227 of 
the Constitution of India is directed against the order of the Divisional Joint 
Registrar of Co-operative Societies, Bombay, dated April 18, 1973, setting aside 


“Editor's Note: INA No. 76 of 1967, words ‘exoept in regard to the Promissory note 
filed by the plaintiffs t this ju ent, dated the th day of ee, Sa 1059 for the 
the dearee of the trial Court was by sum of Res. 6,000/- ape vate thousand)’ are 
consent to the following effect :— del therefrom with intent acoount of that 


Pisintiffs and! the Defendants relating to the * July 30, 1973. Special Civil 
mortgage in the Suit on the footing that the Application No. 1606.of 1078. 
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the certificate issued by the Assistant Registrar, Co-operative Societies, Bom- 
bay, for. execution of an award paased in the proceedings under s. 91 of the 
Maharashtra Co-operative Societies Act, nae consent on November 15, 1969. The 
order of the Divisional Jomt Registrar is challenged on the ground that he had 
no jurisdiction to set aside the certificate to execute the award as decree of the- 
civil Court. 

A few relevant foots ae be stated briefly as follows: 

The petitioner filled an arbitration case against respondent No. 8 under s. 91 
of the Maharashtra Oo-operative Societies Act, 1960. The case was referred 
to the Officer on Special Duty, Bombay, who passed an award ini accordance 
with the consent terms arrived at between the parties. Under the said award 
the respondent undertook to pay to the petitioner Rs. 350 as compensation for 
the flat occupied by him in a Co-operative Housing Society, which was also a 
party to the said arbitration case. He had also to pay arrears of compensation 
at the said rate. It was further provided, that in the event of ndent No. 8 
failing to pay arrears as stipulated above, or in the event of his. failing to pay 
arrears of compensation and other dues for three consecutive months, notwith- 
standing anything else contained in the consent terms, respondent No. 3 was 
lable to be evicted immediately. 

On December 7, 1971, the petitioner applied to the Assistant Registrar, Co- 
operative Societies for issue of a certificate for execution of the award as a 
decree through the civil Court under s. 98 of the Maharashtra Co-operative 
Societies Act, 1960 alleging that respondent No. 3 had failed to carry out the 
award. The ’ Assistant Registrar of Co-operative Societies issued a certificate 
for execution of the award under s. 98(a) of the Maharashtra Co-operative 
Societies Act, 1960, on February 16, 1972. Relying on the said certificate the 
petitioner filed the execution application on the Original Side of this Court for 
recovery of possession of the flat. 

During the pendency of the said application id daa No. 8 filed a revision 
application under s. 154 before respondent No. 1, the Divisional Joint Registrar 
of Co-operative Societies, Bombay, challenging ‘the issue of the certificate on 
the ground that he had paid regularly Re. 850 by way of compensation and 
Rs. 11 as car parking charges every month. It was contended that while the 
amount of compensation was being paid through bank, the car parking chargea 
were paid by him in cash and no receipts were passed by the petitioner. He, 
therefore, contended that the petitioner was not entitled to execute the award. 

The revision application was resisted by the. petitioner before respondent 
No. 1 on the ground that as the same matter was pending in execution before 
this Court on the Original Side, the objections regarding the execution of the 
award ought to have been raised only before the High Court and not before the 

of Co-operative Societies. It was also pointed out that respondent 

No. 1 should not revoke the certifleate of execution becanse respondent 

No. 8 had filed a suit in the Small Causes Court challenging the jurisdiction of the 

i to decide the dispute under s. 91 of the Maharashtra Co-operative 
Societies Act, 1960 and that the said suit is also pending in Court. 

Respondent No. 1 over-ruled these objections on the ground that the 
result of the finding or order of the Assistant Registrar was that respondent 
No. 8 had become a defaulter, but the Assistant Registrar had not given any 
opportunity tọ respondent No. 8 to satisfy him that he had not committed 
defaulta and that the award was not liable to be executed. Respondent 
No. 1 further held that, that was a matter in which. the. executing Court could 
not go into. 

Tho said decision of respondent No. 1 is challenged m this petition on the 
ground that the decision of the Registrar is contrary to the provisions of a. 47 of 
the Civil Procedure Code, which provides, inter alta, as follows: | i 

“AT, Questions to be determined by the Court executing decrees:—(1) All questions 
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arising between the parties to the suit in which the decree was passed, or their represen- 
tatives, and relating to the execution, discharge or satisfaction of the decree, shall be 
determined by the Court executing the decree and not by a separate suit.” 


In the present case the only question is whether the award can be executed by 
the petitioner in view of what respondent No. 8 has contended. The question 
can be considered only by the executing Court under s. 47 of the Civil Procedure 
Code after the certificate is issued under s. 98 of the Maharashtra Co-operative 
Societies. Act, which, in so far as it is material, reads as follows: 
. “98. Every order passed by the Registrar or a person authorised by him under sec- 
tion 88 or by the Registrar, his nominee or beard of nominees under section 83 or 96, 
every order passed in appeal under the last preceding section, every order passed 
by a Liquidator under section 105, every order passed by the State Government in 
appeal against orders passed under section 105 and every order passed in revision under 
section 154 shall, if not carried out,—. 

(a) on a certificate signed by the Registrar or a Liquidator, be deemed to be a 
decree of a Civil Court, and shall be executed In the same manner as a decree of such 
Court...” 


The Assistant Registrar was, therefore, justified in issuing the certificate as it 
was complained to him by the petitioner that respondent No. 3 had not carried 
ont the terms of the award. The Assistant Registrar had no discretion in the 
matter. He was not bound to issue a notice to respondent No. 3. He had 
to order the issue of a certificate. 

Once a certificate was issued in accordance with the provisions of s. 98(a) 
the award should be deemed to be decree of a civil Court and shall be executed 
im the same manner as a decree of such Court. All questions relating to the 
execution, discharge or satisfaction of the award shall be therefore, thereafter, 
decided only under s. 47 of the Code of Civil Procedure and not by the Re 
gistrar or the Assistant Registrar. Respondent No. 1 ignored the provisions 
of s. 47 of the Civil Procedure Code and wrongly assumed that it was still open 
to the Registrar to consider under s. 154 of the Maharashtra Co-operative 
Societies Act, whether the certificate issued by the Assistant Registrar was 
legal and proper. 

Section 154 confers revisional jurisdiction on the State Government and the 
Registrar for the purposes of considering the legality and propriety of any 
decision or order passed by a subordinate Officer. It confers on them the power 
to set aside the entire decision or a part of it or to modify the decision. The 
power is undoubtedly very wide, but it will not include setting aside a legal 
and: proper order passed by the Assistant Registrar. The wording of s. 98(a) 
and (b) shows that the Assistant Registrar has no discretion in the matter of 
issuing a certificate if an application is made to him stating that the award is 
not carried out. The word ‘shall’ be deemed to be a decree and ‘shall’ be execut- 
ed as a decree leaves no discretion. to the Assistant Registrar. It would have 
been a different matter if he was asked to execute the award for recovery of 
sums under s. 156 of the Maharashtra Co-operative Societies Act, 1960 where 
the words are ‘may recover’. In the present case the petitioner in whose favour 
that award was made had asked for execution of the award as a decree through 
civil Court. We think the Assistant Registrar was, therefore, legally bound to 
issue a certificate. The Registrar could not set aside the valid or proper order of 
issue of certificate. Section 154 of the Act did not authorise the Registrar to 
set aside the order issuing the certificate paksed by the Assistant Registrar 
according to law. 

Mr. Abhyankar, the learned counsel for reapondent No. 8, submitted that 
having regard to the provisions of s. 98 of the Maharashtra Co-operative Socie- 
ties Act and Rule 83 of the Maharashtra Co-operative Societies Roles, 1961, the 
' Assistant Registrar had to satisfy himself before issuing a certificate, that the 
award was not carried out, and he could not do so unless he made proper en- 
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quiry after hearing the party against whom the award was passed. Once an 
award is passed and the execution is sought by the successful party through a 
civil Court, we do not think that the Assistant Registrar has any power to hold 
an enquiry as to whether the allegations made by the successful party that the 
award is not carried out is or is not correct. It is open to the party against 
whom the award is sought to be executed to place before the executing Court 
material to show that the award is partly or fully satiafled and that the award 
is not executable for any reason of law or fact. Under s. 47 of the Civil Pro- 
cedure Code it is for the executing Court to decide such question. Once a certi- 
ficate is issued for execution of the award through a civil Court, the machinery 
under s. 98 becomes functus officio so far as the issue of certificate of execution 
of the award as a decree is concerned. All questions relating to the execution 
of the award must be thenceforward decided by civil Court. 

We do not think that s. 98 and Rule 83 contemplate that if a party is success- 
ful in getting any award in a proceeding under s. 91 once again he should go 
through an inquiry and hearing to satiafy the Assistant Registrar that the 
award is not carried out. Such multiplication of proceedings before the As- 
sistant Registrar, who is also authorised to pass an award, could never have 
been intended by the Legislature. All that a party is required to do under 
g. 98 is to make a statement that the award is not satisfied or that the award is 
not carried out by the party against whom the award is made. 

In the result, the impugned order passed by the Divisional Joint Registrar 
of Co-operative Societies, Bombay, respondent No. 1, dated April 18, 1978, is 
quashed and set aside as respondent No. 1 had no jurisdiction to set aside the 
order properly passed in accordance with law, in the facts and circumstances 
of the case by the Assistant Registrar, Co-operative Societies, Bombay. 


Rule is made absolute. Respondent No. 3 to pay costs of the petitioner. 
Respondents Nos. 1 and 2 to bear their own. costs. 


Rule made absolute. 


Before Mr. Justice Vatdya ond Mr. Justice Dudhia. 


oe JETHI T. SIPAHIMALANI v. THR MAHARASHTRA STATH 

CO-OPERATIVE TRIBUNAL, BOMBAY.* 
aaie a tee ke 72, 64, 65, 88, 91— 
General Body of members of society in General Meeting passing resolution for 
payment of honoraria as part of construction cost to person for services rendered 
to Soclety—Power of General Body to pass such resolution—Words “which may be 
specified in Rules or Bye-laws”, whether go with words “payment of honoraria” 
—Honorartum, what is, 

Under s. 72 of the Maharashtra Co-operative Societes Act, 1960, the General 
Body of the members of the society in general meeting is the final authority in all 
matters, unless there is some limitation imposed an that power under the general 
law of the land or under some section of the Act or some provisions in rules 
framed thereunder or under the bye-laws registered under the Act. There is no 
legal restriction whatsoever on the power of the General Body under s. 72 of the 
Act to pas a resolution to pay honorarium as part of the construction cost to a 
person for the services rendered by him to the society. Neither s. 64 nor s. 65(2) 
comes in the way of the general meeting of the society in passing resolution for 
payment of honorarium as part of the construction cost. 

The words “which may be specifled in rules or bye-laws” in s. 65(%) of the Maha- 
rashtra Co-operative Societies Act, 1960, cannot go with the words “payment of 
honoraria”: what is required to be spectfled under a. 65(2) in the rules and bye 
laws is appropriation of net profits “towards any other purpose”. 


*Decided, July 18, 1978. Special Civil Application No. 2808 of 1968. 
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Section 64 of the Act deals only with the division of funds amongst members 
of society as members. It has nothing to do with the payment of honorartum to a 
member, not qua member but qua his services to the society. 

Honorarium is a vohmtary payment in consideration of the voluntary services, 
The services may be rendered by a member or non-member of a society. The 
services rendered to a society are not required to be rendered under the Act, 
rules or bye~laws. 


R.W. Adik with N.H. Gursahans and S.H. Gursahant, with B.Y. Desh- 
mukh and Daru & Daru, for petitioner No. 1. 
Pra Nagram with N.H. Gurschant and 8.H. Gursahani, for petitioners 
os. 2 to 6. 
N.H. Gurschom and S.H. Gursahani, for petitioner No. 6. 
C.R. Dawi, Assistant Government Pleader, for respondent No. 5. 


VAIDYA J. The above petition under art. 226 of the Constitution of India 
is directed against the proceedings under s. 88 of the Maharashtra Co-opera- 
tive Societies Act, 1960. It imvolves an important question as to whether in 
exercise of its powers under s. 72 of the Maharashtra Co-operative Societies 
Act, 1960, the general meeting of a Co-operative Society can pass a resolution to 
pay honorarium to its member for services rendered by him to the Society. 

The few facta relevant to the case may be stated as follows: 

Respondent No. 6, the Navjivan Co-operative Housing Society Ltd., having 
its office at Lamington Road, was registered on December 12, 1955, under the 
Bombay Co-operative Societies Act, 1925. It is deemed to be registered under 
the Maharashtra Co-operative Societies Act, 1960. It is governed by its re- 
gistered bye-laws. It is one of the largest Co-operative Housing Societies in 
the State of Maharashtra. It has a membership of 1800 members. It has pro- 
vided residential accommodation to about 1,600 families in four housing schemes 
at Mahim, Matunga, Chembur and Lamington Road. The total cost of this 
project came to about Rs. 4 crores. Every colony started and built up by 
respondent No. 6 is having residential flats, shopping centre, a Jlibrary-cum- 
community hall, a temple, garages, a high school,’a milk centre and number of 
other common amenities for residential housea. 

Petitioner No. 1, Kumari Jethi T. Sipahimalani, has been the Chairman of 
the Society. She was once the Deputy Chairman of the Former Sind Legis- 
lative Assembly and also a Member of the Maharashtra Legislative Council. 
Petitioner No. 2, Principal Lalsamgh H. Ajwani, was till recently the Principal 
of the National College, Bandra. He also happens to be a Member of the 
Sahitya Academy of India. Petitioner No. 3, Balram B. Motwani, is a journa- 
list and Deputy Editor of ‘Hindustan’ a Sindhi daily. Petitioner No. 4, 
Smt. Thakuri S. Jagtiani, claims to be an eminent Social Worker in Bombay. 
Petitioner No. 6, Dr. Kewalram H. Khilnani, also claims to be a noted educa- 
tionist and a leading social worker. Al these petitioners were members of the 
Managing Committee of respondent No. 6, Co-operative Housing Society, 
during the years 1963-64 and 1964-65. Petitioner No. 6, Mangharam N. Tha- 
dani, was-an advocate of this Court and was, during the above years, Hon. Gene- 
ral Secretary of the Navjivan Co-operative Housing Society Ltd, respondent 
No. 6 herein. In fact, he was its Hon. General Secretary since its inception. 
At the time of the filing of the petition, he was Chairman of the Bombay 
Co-operative Housing Federation Ltd., Member of the Maharashtra Co-ope- 
rative Housing .Advisory Council, and Member of the Advisory Committee, 
Maharashtra State Co-operative Bank Ltd. 

. The petitioners commanded confidence of the majority of the members of the 
Society and were elected as members of the Managing Committee. The first 
Scheme of the Housing Society consisting of 280 flats with a shopping centre, a 
library-cum-community hall, a temple, garages and a high school, a milk centre 
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and number of other common amenities was completed at Mahim m 1959. The 
second scheme was at Tulsi Pipe Road, Matunga. It consisted of 86 flats, a shop- 
ping centre, a library room, a tample and other common amenities. The third 
scheme of respondent No. 6 was at Chembur. It ¥ was completed in 1968, consisting 
of 516 residential flats, 16 shops, a school-cum-community hall, 12 garages, a 
temple, a charitable dispensary, a diagnostic centre and other common ameni- 
ties for the residents of the colony. The fourth scheme of the respondent 
No. 6, which was nearing completion when the petition was filed and which 
has been completed during the pendency of this petition, is situated on a large 
plot of land at Lamington Road. It provides 724 residential flats, 350 offices, 
a school-cum-community hall, a shopping centre, garages and several other 
common amenities. 

Ait Giese pauna ere the nei of the vast-and painstaking enterprise a 
efforts of the petitioners and particularly of the Hon. General Secretary o 
the Society. He has been the Secretary of the Society right from 19565. i 
appreciation of the yeoman’s services rendered by him to the Society in getting 
lands and thereafter in planning and executing successfully in good time the 
Chembur and Lammgton Road Schemes of the Society, the members of the 
Society passed with an overwhelming majority resolutions at the Annual Gene- 
ral Meetings of the Society held on October 28, 1968, and November 29, 1964, 
directing that Rs. 70,000 and Ras. 40,000 respectively, should be paid to peti- 
tioner No. 6, as honorarium. 

The Resolution passed at the Annual General Meeting of the Society held 
on October 28, 1968 is as follows: 

“In appreciation of very valuable and unique services rendered by the Hon. General 
Secretary, Shri M. N. Thadani, in getting the land and thereafter planning and execut- 
ing successfully the Chembur Scheme of the Society, consisting of 516 houses, and 18 
shops, school and Hall Building during last 3 years, at a great personal and professional 
sacrifice, this Meeting of the General Body of the Navjivan Co-operative Housing So- 
ciety Limited, hereby resolves that an amount af Rs. 70,000/- be palid to him as a token 
of our appreciation and it is further resolved that the sald amount-be debited to Con- 
struction. Account of the Chembur Scheme of the Society.” 

The Resolution was passed with 283 members voting in support and 8 members 
voting against it. 

On November 29, 1964, the following Resolution was passed by the General 
Meeting : 

“The Managing Committee places on record its high sense of appreciation of very 
valuable service rendered by the Hon. General Secretary of the Society, Shri Mangharam 
N. Thadani during the year 1963-64 and recommends to the General Body of the Society 
that as a token of appreciation of bis services a sum of Rs. 40,000/- (Rupees forty 
thousand only) be paid to him as and by way af honorarium for the year ending June, 
1964. The Committee further recommends that the said amount when paid be debited 
to the construction account of the Lamfigton Road Scheme.” 

This resolution was passed by majority vote, 808 voting in favour and 5 
against it. 

It appears that an arbitration case was referred to the Registrar’s nominee 
under s. 91 of the Maharashtra Co-operative Societies Act, 1960, challenging 
the validity of the payment of honoraria to petitioner No. 6, at the instance 
of 5 members. The Registrar’s nominee passed an award dated January 24, 
1968, holding that the resolution was valid. The said five members did not even 
challenge the said decision. The Society was alsó a party defendant No. 1 
in the said case. The Society also did not challenge the said decision. 

The Registrar, Co-operative Societies, appointed under s. 81 a Special Audi- 
tor to audit the accounts of the Society for the year 1964-65. The Anditor, 
inter alia, objected to the payment of Ra. 70,000 as the amount of honorarium 
paid in the past to petitioner No. 6. He then- made a report to the Registrar. 
The Registrar by his order dated September 18, 1967, directed the Society to 
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rectify the defects pointed out by the Auditor. One of these defects was re- 
garding the honoraria paid to petitioner No. 6, vis. Ra. 30,000 on March 31, 
1964, Re. 40,000 paid on April 16, 1964 and Rs. 40,000 paid on December 3, 
1964, which was the amount sanctioned during the year 1968-64 by the General 
Meeting of the Society. 

The Auditor wanted the Society to rectify the defects by taking refund from 
petitioner No. 6 of the amount of Rs. 1,10,000 which was paid to him by 
observing as follows: 

“As per the provisions under section 65(2) of the Maharashtra Co-operative So- 
cleties Act, 1960, the Society may appropriate ite profits to payment of honorartum 
when specified in the bye-laws. The amount of honorarium pald as above was taken 
to the capital expenditure of the society. There is no provision as mentioned above 
for paying honorarium and so the amount of Rs. 1,10,000/- paid as honorarium ir 
recoverable.” 

The Society sent an explanation to the Registrar with regard to these items 
as follows: 

“The said amount fs not paid out of any profits but as directed by the General 
Meeting, is paid from and debited to construction account of the concerned scheme, 
Before making payments the Society had obtained expert legal opinion from the society’s 
Solicitors and Advocates (copies of which are enclosed for ready reference). It is sub- 
mitted that no contravention of provisions of section 65(2) has been made, asthe amount 
is not debited to profit and loss or Income and expenditure account It is an expense 
of capital nature and has been directly capitalised with specific permission af the 
General Body.” 

Notwithstanding this, the Joint Registrar, Co-operative Societies, respondent 
No. 5, issued an order under s. 88 of the Maharashtra Co-operative Societies 
Act, appointing respondent No. 4 as an Inquiry Officer to conduct the pro- 
ceedings under s. 88 against the members of the Managing Committee for the 
years 1963-64, 1964-65 and 1965-66, and to make an order, if so deemed just, 

requiring them to repay or restore the amount of Rs. 1 10, 000 with interest. 
Respondent No. 4 thereafter sent a notice to the members of the Managme 
Committee to show cause why the order for payment of the said amount should 
not be passed against them. 

The petitioners filed a Written Statement before him. They contended that 
ag the honoraria was paid as part of construction costs with the sanction of the 
General Body, which was the supreme organ of the Society under s. 72 of the 
Maharashtra Co-operative Societies Act, subject to the provisions of the Act, 
the Rules and the bye-laws of the Society (which did not prohibit the payment 
of honorarium in deserving cases), the inquiry under s. 88 was without any legal 
basis and that there was no misapplication of any funds of the Society; and 
hence the enquiry itself was liable to be dropped. 

The pomt was first heard and decided as a preliminary poiut by the Inquiry 
Officer. On the competence of the enquiry under s. 88 the Inquiry Officer 
recorded rather a halting finding by observing that he did not want to express 
any final opinion with regard to the liability of the members of the General 
Meeting. .That decision of the Inquiry Officer dated February 16, 1968, was 
challenged by the petitioners in appeal before the Maharashtra State Co-ope 
rative Tribunal, Bombay, respondent No. 1 to this petition. The Tribunal 
dismissed the said appeal an October 7, 1968, observing, inter aia, as follows: 

‘However, tha coania i al Gexpect’ in aa a oe At present, as the 
inquiry is at the intial stage for the framing of the charges what is necessary to be 
considered is whether the provisions of section 88 have been properly compliéd with... 
As indicated above, the payment has been made on the strength of the resolution af 
the general body and the same may bea matter for consideration on the merits to deter- 
mine the Habflity of the members of the maneging committee. So also, the general 
body not being made a party to the proceedings may be also a point to be considered 
on the merits to determine the effect of such non-joinder as party, if necemsary....” 
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Feeling aggrieved by the said decisions the petitioners have filed the above 
petition to quash the proceedings under s. 88 on the ground that the Joint 
Registrar, the Inquiry Officer, and the Co-operative Tribunal, manifestly erred 
in law in holding that the:enquiry was maintainable under s. 88, notwithstand- 
ing the Resolutions passed by the General Meeting of the Society, sanctioning 
the honoraria. It is submitted that the said authorities failed to give effect 
to the plenary and final powers given to the general body of the society, sub- 
ject to the Act, the Rules and the bye-laws, and misinterpreted as. 64, 65 and 
88 of the Maharashtra Co-operative Societies Act. 

Mr. Gursahani, the learned ‘counsel for the petitioners, further gabe that 
even to-day the Society, respondent No. 6, though served with the notice of 
this petition has not appeared in this Court to oppose the petition and ‘this 
clearly shows that, the Society is not interested in recovering the honoraria 
paid to petitioner No. 6, in appreciation of the voluntary yeoman’s services 
rendered by him to the Society and its members from 1955 till 1965 for nearly 
10 years. Mr. Guraahani further argues that the Society was bound by the 
decision of the Registrar’s nominee who held that the Resolutions of the Gene- 
ral Body sanctioning the payment of honoraria to petitioner No. 6 were per- 
fectly valid’... These contentions are well founded and must be upheld. 

ale 72 of the Maharashtra Co-operative Societies Act, 1960, is as follows: 

“72, Subfect to the provisions in ‘this Act and the rules, the final authority of every 
society shall vest in the general body of members in general meeting, summoned in 
such a manner as may be specified in the bye-laws.” 


It must, be noted that the powers of the General Body are not subjected to 
the Auditor’s objections or the Registrar’s interference unwarranted by law. 
The Registrar and the Auditors have authority to look into the Societies” affairs 
and advise. the Society and pass orders against the Society only to the extent 
and within the Inmits preseribed by law. 

The section relied upon by the Auditor and the Joint Registrar for ‘finding 
fault with the general meeting resolutions was s. 65(2), which runs as follows: 

“65. (2) .A society may. appropriate tis net profits to the reserve fund or any other 
fund, to payment of dividends to members on their shares, to the payment of bonus 
on the besis of support received from members and persons who are not members to 
its business, to payment of honoraria and towards any other purpose., which may be 
specified in the rule or by-laws: . 

Provided that no part of the profits shall be appropriated except with the approval 
of the annual general meeting and in conformity with the Act, rules and by-laws.” 
The Auditor and the Joint Registrar objected to the payment of -honoraria 
further on the ground that there is no provision in the bye-laws of the Society 
for paying honorarium to any of the office bearers. 

We.do not thmk that the Auditor and the Joint Registrar were age in 
their-conclusion. The words, ‘‘which may be specified in Rules or Bye-laws’’ 
in s. 66(2) cannot go with the words ‘‘payment of honoraria’’. "The bye-laws 
must be read as always subject to the Act or the Rules. It is difficult to imagine 
that the Legislature afier having mentioned.in s. 65(2): payment of bonus to 
members and persons who are not members who gave support to ita business 
and the payment of honoraria, would further require some bye-law to specify 
that: they may be paid; If the Act authorised the payment, it is not. necessary 

to have bye-laws specifiying the same. Similarly, appropriation: of: profits: to 
eeN fund or any other fund or payment of dividends on their shares -cannot 
be said to be required to be specified in the bye-laws. 

What is required to be specified under a. 65(2) in the rules- aa bye-laws is 
appropriation’ of net profits “‘towarda any other purpose,” . which is the last 
part of s. 65(2). It is only because'no such other purpose is specified under 
s. 65(2) of the said Act. - In our op aon, the Joint Registrar and the Auditor 
are manifestly in error in redding the words, ‘‘which may be specified in the 


* 


184 THE BOMBAY LAW REPORTER. [ VOL. LXXVI. 


rules or bye-laws’’ in s. 65(2) with the words ‘‘payment of honoraria.’ More- 
over, s. 65(2) is attracted to appropriation of profits and not to payment of 
honorarium as construction costs as in this case. It is surprising that neither 
the Inquiry Officer nor the Tribunal applied their mind to any section of 
the Act or to g, 88. They decided to continue the inquiry under s. 88 without 
considering the preliminary point and ignoring the provisions of s. 72 of the 
Maharashtra Co-operative Societies Act. 

‘Mr. Dalvi, the learned counsel appearing for respondent No. 5, Joimt 
Registrar, Co-operative Societies, tried to justify the enquiry by arguing that 
neither s. 64 nor s. 65(2) may apply but, in the absence of express power in 
the Act, Rules or byelaws, the Society could not grant honorarium. He con- 
tended that the powers of the General Body under s. 72 were subject to the 
provisions of the Act and that the General Body could not in view of s. 64, 
if it applies, appropriate any part of the fund or profits unless there were 
profits and it could not also pay honorarium unless it was so specified or fixed 
by the bye-laws. There is no substance in these contentions. Section 64 deals 
only with the division of funds amongst members of the society as members. 
It has nothing to do with the payment of honorarium to a member, not qua 
. member but qua his services to the Society. Honorarium is a voluntary pay- 
ment in consideration of the voluntary services. The services may be ren- 
dered by a member or non-member. The services rendered to the society were 
not required to be rendered under the Act, rules or bye-laws. Section 64 is 
as follows: 

“64. No part of the funds, other than the dividend equalisation or bonus equalisa- 
tion fonds as may be prescribed or the net profits of the Society, shall be paid by way 
of bonus or dividend, or otherwise distributed among tts members: 

Provided that, a member may be paid remuneration on such scale as may be 

laid down by the bye-laws, for any services rendered by him to the Soctlety.” 
Mr. Dalvi contends that the proviso to s. 64 deals with ‘remuneration’ and not 
with ‘honorartum’” and, therefore, s. 64 will not permit the General Meeting 
to pass a Regolution to pay honorarium. He also contended that honorarium 
which was permitted under s. 65(2) could be paid only out of net profits 
and as there was no net profit even s. 65(2) could not justify the General 
Meeting in passing the Resolution to gtve honorarium to petitioner No. 6. 

It is dificult to follow the arguments of Mr. Dalvi. If his argument is 
that ss. 64 and 65 did not apply to the resolutions passed by the General Meet- 
ing, these sections could not prevent the General Meeting from passing the 
resolutions. As stated above s. 72 constitutes the General Meeting of the 
Society, the Supreme authority in the Society subject to the Act, Rules and 
Bye-laws. The General Body of the members in general meeting is the final 
authority m all matters, unless there is some limitation imposed on that power 
under the general law of the land or under some section of the Act or some 
provision in rules framed thereunder or under the bye-laws registered under 
the Act. If honorarium is not remuneration as contended by Mr. Dalvi s. 64 
also ‘will not apply. Mr. Dalvi was unable to point out any limitation on the 
powers of the general meeting in any provision of the Act or in any rules 
framed under the Act or under the Society’s Bye-laws or under any other 
law. What is not prohibited under the Act, the Rules and Bye-laws framed 
- thereunder is permitted to the general meeting subject to the general laws 
of the land. It is free to do what it likes subject to the provisions of the Act, 
the Rules and the Bye-laws provided it does not infringe any general law for 
the time being in force. 

Jowitt’s Dictionary of English Law gives the meaning of ‘honorarium’ as: 
‘a recompense for service rendered; a voluntary fee to one exercising a liberal 
profession, a barrister’s fee.’ Wharton’s Law Lexicon also gives the same 
meaning. The Concise Oxford Dictionary gives the meaning of ‘honorarium’ 
as ‘‘ (voluntary) fee esp. for professional services”, The same dictionary 
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gives the meaning of ‘‘remunerate’’ as: ‘‘Reward, pay for service rendered; 
serve as or provide recompense for (toil ete.) or to (person).’’ A co-operative 
society can like any other reasonable and prudent person decide to pay such 
honorarium for services rendered to it. 

It is true that s. 64 deals with remuneration and not with honorarium. 
Section 65(2) deals with payment of honorarium only out of net profits. None 
of these sections came in the way of the general meeting of the Society in 
passing the resolutions for payment of honorarium as part of the construction 
cost. It was for the majority of the members in the general meeting to decide 
how much was the value of the services of petitioner No. 6 and how and when 
it should be paid to him. Petitioner No. 6, who was Honorary General Beere- 
tary of the Society, is an advocate. He had sacrificed all his time and energy 
and dedicated his services to the Society for ten years. Members who enjoyed 
the benefit of these services could decide to reward him. We do not think 
that s. 64 was a stumbling block to the members of the Society who wanted 
to pass any resolution regarding honorarium to be paid in such a case as con- 
struction costs. Section 64 applied to division of the profits of the Society 
to any member gua member. Section 65 deals with appropriation of profits. 
All that s. 65(2) lays down ‘is that out of net profits honorarium also may be 
paid. Even s. 65(2) does not prevent the general body of the Housing Socie 
to pay honorarium to petitioner No. 6 as part of the construction cost. Con- 
etruction cost was to be paid by members. Society was not paying it to him 
as a matter of division of funds. We, therefore, do not find any legal restric- 
tion whatsoever on the power of the general body under s. 72 to pass a regolu- 
tion to pay honorarium as part of the construction cost to a person like 
petitioner No. 6, for the services rendered by him to the Society. 

Section 88 can be invoked by the Registrar only when he comes to the con- 
clusion prima facie that the persons concerned with the management or orga- 
nisation of the society had ‘‘misapplied or retained, or become liable or ac- 
countable for, any money or property of the society or has been guilty of mis- 
feasance or breach of trust in relation to the society’’ and every such person, 
who according to the Registrar is liable, should contribute such sum to the 
Society by way of compensation in regard to the appropriation, or retention 
or misfeasance or breach of trust. Having regard to the General Body Reso- 
lutions passed in the present case in exercise of its plenary powers under s. 72, 
the Registrar had no power to come to such a conclusion. 

It could not be said that honorarium paid was misapplication when it was 
granted by the General Body in exercise of its powers. It could not also 
be said that it was retained illegally by petitioner No. 6 or any one else, or 
any of them had become liable or accountable for any money or property of 
the society or has been guilty of misfeasance or breach of trust in relation to 
the society. The Registrar could not have, therefore, directed the enquiry 
under s. 88. In the facta and circumstances of this case, the Inquiry Officer 
could not have framed any charges 1 in this case. 

The very fact that the Society is not even interested in recovering the hono- 
raria from petitioner No. 6 by opposing the petition shows that it does not 
claim this amount as part of the assets of the Society. Even assuming that it 
were to try to claim it, the claim would have been conflicting with the afore- 
said award to which it was a party and which was never challenged by it. 

In these cireumstances the petition must be allowed. The order passed by 
respondent No. 5, Jomt Registrar, Co-operative Societies, on December 7, 1967, 
the order pasted by the Inquiry Officer, respondent No. 6, on February 16, 
1968, and the order passed by the Maharashtra State Co-operative Tribunal, 
Bombay, respondent No. 1, on October 7, 1968, are set aside and the proceed- 
ings under s., 88 against the petitioners are quashed. In the facts and cireum- 
stances of the case there will be no order as to costs. Rules made absolute. 
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Before Mr. Justice Kania. i 
N. VENKATRAO NARSINGRAO v. KISHATANNA JALANNA.* 
Hyderabad Tenancy and Agricultural Lands Act (Hyd. XXI of 1950), Secs. 99A, 99, 
35-A, 38, £7(1), 30-C—Ciotl Procedure Code (Act V of 1908), Sec. 115—Agreement of 
sale entered into between landholder and protected tenant—Protected tenant filling 
suit for specific performance of agreement in Court of Cioil Judge—Jurisdiction. 
Section 38-A of the Hyderabed Tenancy and Agricultural Lands Act, 1950, was 
never intended to give jurisdiction to the Tribunal to determine whether there was 
an agreement or consent by the Iandholder to sell his land to the protected tenant 
where this fact is disputed by the landholder. In such a case, the ctvil Court has 
jurisdiction to entertain a sult for specific performance of the agreement and 
the ber of s. 99A of the Act is not attracted. 


D. M. Parulekar, for B. 8. Deshmukh, for the applicants. 
D. Y. Lovekar, for the respondent. 


Kania J. This is a revisional application under s. 115 of the Civil Pro- 
cedure Code, 1908. The respondent filed a suit against the petitioners herein 
in the Court of the Civil Judge, Senior Division, Nanded, being Regular Civil 
Suit No. 88 of 1963 for specifie performance of a contract of sale in respect 
of the suit land with a direction to petitioner No. ] to obtain permission from 
the Deputy Collector for transfer of the suit land. The case of the respondent 
was that petitioner No. 1 was the owner of the suit land and petitioner No. 2 
claimed to be his adopted son. The respondent was a. protected tenant on 
the said land. Initially, an agreement for sale was entered into in favour of 
the respondent on June 9, 1958. Petitioner No. 1 backed out of this agreement 
and started resumption proceedings under the Hyderabad Tenancy and Agri- 
cultural Lands Act, 1950 (hereinafter referred to as the Hyderabad Tenancy 
Act). Ultimately a fresh agreement for sale in writing was entered into on 
March 26, 1959 whereby petitioner No. 1 agreed to sell the suit land to the 
respondent for Rs. 4,800. Petitioner No. 1 failed to carry out this agree- 
ment and hence the respondent filed the suit. 


Petitioners Nos. 1 and 2 raised several.defences in their written statements. 
It was ster alia contended by them that the Court of the learned Civil Judge 
had no jurisdiction to try the suit. Issues Nos. 4 and 5 framed by the learn- 
ed Civil Judge were directed to be treated as preliminary issues. These issues 
were as follows: _ 

“4. Whelen te buk Tor paiandan: i ahah a a 62 and Ae 
of the Hyderabad Tenancy Act as the possession is already gtven by the revenue 
authorities to the defendant No 1. 

‘5. Whether the plaintiff can be asked to obtain a sale certificate under s. 47 of the 
ee e ee ee ey ore eee ee 
ficate under g. 88 of the Hyderabad Tenancy Act.” 


Curiously enough, although the preliminary issues raised were as set out above, 
the judgment: of the learned Civil Judge is concerned mainly with the ques- 
tion as to whether the Court had jurisdiction to entertain the suit. By his 
- judgment and order dated October 16, 1964 the learned Civil ‘Judge held that 

he had no’ jurisdiction to entertain the suit, in view of the provisions of s. 99 
of the Hyderabad Tenancy Act, and he directed the plaint to be returned to 
the respondent for presentation to the proper Court. 

Being aggrieved by the decision of the learned Civil Judge, the respondent 
filed an ‘appeal being Miscellaneous Civil Appeal No. 34 of 1964, which was 
disposed of by the learned Assistant Judge at Nanded. The learned Assistant 
Judge by his judgment and order dated November 9, 1970 allowed the appeal 


*Decided, July 5, 1978. Civil Revision Application No. 268 of 1971. 
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and held that the trial Court had jurisdiction to entertain the suit and de- 
cide it according to law. He, therefore, remanded the suit to the trial Court. 
It is this decision of the learned Assistant Judge which is challenged before 
me in this revisional application. 

I may make it quite clear that although the two iasues tried by the learned 
Civil Judge as preliminary issues were as set out earlier, the entire dispute 
in the Courts below as well as before me is on the question as to whether the 
civil Court has jurisdiction to entertain the suit filed by the respondent. 

It is common ground that the respondent was a protected tenant in respect 
of the suit land. It has also not been disputed before me that the question 
of jurisdiction as a preliminary issue must, in the present case, be decided 
on the basis of the averments in the plaint. 

The first contention of Mr. Parnlekar, who appeared for the petitioners, 
was that in view of the provisions of s. 88-A of the Hyderabad Tenancy Act, 
it was only the Agricultural Lands Tribunal or the Tenancy Court, which 
could entertain the suit filed by the respondent. The relevant portion of 
s. 88-A of the Hyderabad Tenancy Act reads as follows: 

“If in respect of a land held by a protected tenant or, as the case may be, ordi- 
nary tenant the land-holder consents to sell his interest in the land to the protected 
tenant or, as tha case may be, ordinary tenant and the reasonable price payable therefor 
by the protected tenant or, as the case may be, ordinary tenant is agreed to between 
them, the provisions of sub-section (7) of section 38 shall not apply to such sale, and 
elther the land-holder or the protected tenant or, as the case may be, ordinary tenant 
or both jointly, may apply to the Tribunal and thereupon all the provisions of sub- 
sections (4), (5), (6), (6A), SIE Pare ene ere ee ere 
such application:” 


The first proviso to s. 38-A provides that the reasonable price so agreed to by 
the parties themselves shall be deemed to be the reasonable price determined 
by the Tribunal for the purposes of the said sub-section. The second proviso 
provides that if the land-holder does mot’ sell the whole of the land held by 
him but retains gome land with him, the extent of the land remaining with 
him shall not be leas than the area of a basic holding. The last proviso to the 
said section limits the right of the protected tenant to the extent of three 
family holdings. It will be useful to consider briefly the provisions of s. 38 
of the Hyderabad Tenancy Act. That section inter alia deals with the rights 
of a protected tenant to purchase the land held by him as a protected tenant. 
Subsection (/) of g. 88 confers that right. Sub-section (7) of s. 88 lays down 
that the right of a protected tenant under that section to purchase from the 
Jand-holder the land held by him as a'protected tenant shall be subject to 
certain conditions and sets out those conditions. The rest of the subsections 
prescribe the procedure for the effective carrying out of the right conferred 
under s. 38(/) including the procedure for fixing of price, determining of 
instalments, manner of payment and for certain other contingencies with 
which I am not concerned in the present case. 

It was submitted by Mr. Parulekar that in a case where a land-holder agrees 
to sell the land held by a protected tenant to the protected tenant, the only 
authority which can enforce the contract is the Tribunal and the only manner 
in which this can be done is as provided in s. 38-A of the'Act. I am unable 
to accept this contention. Section 88-A deals with the procedure when the 
Jand-holder consents to sell his interest in the land to the protected. tenant 
and the reasonable price payable is agreed to between them.” In my view, the 
provisions of s. 88-A can come into play only in a case where at the time when 
the application'is made to the Tribunal there is no dispute regarding the con- 
sent of the land-holder to sell his interest in the land and the other conditions 
in the section are fulfilled. On a plain reading of this section it appears to 
me that it was never intended to give jurisdiction to the Tribunal to determine 
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whether there was an agreement or consent by the land-holder to sell his land 
where this fact was disputed by the land-holder. In my view what the sec- 
tion provides is that where there is such consent at the time when an applica- 
tion is, made and a reasonable price is agreed to between a land-holder and the 
protected tenant, a right is given to either of them or both of them to apply 
to the Tribunal and obtain the benefit of the procedure prescribed under sg. 88 
of the said Act. For example, once there is such a consent and a reasonable 
price is agreed to, the Tribunal can, inter alia, determine the amount of 
encumbrances lawfully sabsisting on the land as provided in s. 88(4),; and 
provide for the manner in which the price is to be deposited or determine the 
instalments as provided in s. 38(5) of the Act. In such a case by reason of 
the provisions of s. 88F'(2) read with s. 38H(2), the Tribunal can also issue 
a certificate declaring the protected tenant to be the owner of the land in 
question thereby obviating the necessity of registering the document. There 
is, however, in my view, nothing in these provisions to enable the Tribunal 
to entertain an application for specific performance of an agreement to sell 
the land to a protected tenant where the existence of the agreement itself is 
in dispute and where the lJand-holder does not consent at that time to sell 
his interest in the land. The provisions of s. 99A of the Hyderabad Tenancy 
Act, which bar the jurisdiction of the civil Court to settle, decide or deal with 
any question which is by or under the Hyderabad Tenancy Act required to be 
settled, dacided or dealt with by the Tahsildar, Tribunal or Collector or the 
Commissioner or the Government, do not come into play at all. 

It was next urged by Mr. Parulekar that lookmg to the scheme of the 
Hyderabad Tenancy Act, it was clear that the jurisdiction of the civil Court 
to entertain and try a suit for specific performance such as the one in question 
before me was taken away. It is common ground that there is no express 
provision ousting the jurisdiction of the civil Court. The question, therefors, 
which has to be considered is whether the scheme of this Act is such that 
the jurisdiction of the civil Court is ousted by necessary implication. In sup- 
port of his contention, Mr. Parulekar took me through some of the 
provisions of the Hyderabad Tenancy Act, to which I briefly pro- 
pose to refer. Section 47(7) of the Hyderabad Tenancy Act provides for 
certain restrictions on permanent alienations or leases af any agricultural 
land or interest therein to non-agriculturists. There is a proviso to this sub- 
section which pérmita the Collector or any officer authorised by the State 
Government in this behalf to grant permission for such permanent alienation, 
lease or mortgage in such circumstances and subject to such conditions as may 
be prescribed. In the first place, in the present case, the respondent, who is 
the purchaser, is a protected tenant and it cannot be said that he is a non- 
agriculturist. Hence the bar of this section would not come into play. 
Moreover, in the present case, the question before me is not whether the agree- 
ment is valid or not, but whether the Court is competent to entertain a suit 
for specific performance of the agreement. Section 50C provides the limita 
within which reasonable price for land sold or purchased under the provisions 
of the Hyderabad Tenancy Act has to be fixed. In my view, this section has 
no relevance in the dispute before me. This section deals only with cases 
where lands are sold or purchased under the provisions of the Act, which is 
not the case in the transaction before me. In any event, the provisions of this 
section are of no assistance in considering the question of jurisdiction. There 
appears to be nothing in the scheme of the Act which by necessary implication 
ousta the jurisdiction of the civil Court to entertain a suit for specific perfor- 
mance of an agreement of sale of land by a land-holder in favour of his pro- 
tected tenant and in respect of the land held by that protected tenant as such. 

It was then urged by Mr. Parulekar that a question might arise as to 
whether certain provisions of the Hyderabad Tenancy Act would have to be 
complied with before a decree for specific performance could be passed in the 
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present suit, That, however, is not the question before me. As I have al- 
ready observed, the only question with which I am concerned is regarding 
the jurisdiction of the civil Court. In my view, there is nothing m the 
Hyderabad Tenancy Act, which ousts the jurisdiction of the civil Court to 
entertain. the suit in question before me. 

It was lastly urged by Mr. Parulekar that ike said agreement was against 
the publie policy. That again is not a relevant consideration before me. It 
will befor the learned Civil Judge to decide that question. The only question 
pase me, as I have already stated, is regarding the jurisdiction of the civil 

art. 

In the result, the application fails and the rule is discharged with costa. 


Rules discharged. 


Before Mr. Justice Bhole. 
DHIRAJLAL MOHANLAL KATHEWADI 


V. 
RANCHHOD BALARAM NAYAK.* 
Indian Stamp Act (2 of 1899), Sec. 12—Revensie stamp affixed on a promissory note with 
a single line in ink drawn on it—Stamp neither bearing date nor signature of executant 
-Whether such stamp effectually conceilad under s, 12. 


A revenue stamp, on a promissory note, with a single line in ink drawn on it, on 
which the name or signature of the executant and the true date does not appear, 
cannot be said to have been effectually cencelled under s. 12 of the Indian Stemp 
Act, 1889, as it can be used again. 

In re Tata Iron & Steel Co.) Anandrao v. Daolatrao,2 Virbhadrapa v. Bhimas,3 
S. A. Ralli v, Caramalli Paecl4 Dalpat Singh v. JiwanmalS and Mahadeo Kori v. 
Sheoraj Ram Teli,6 referred to. 


Y.R. Naik for Dr. B.B. Naik, for the appellants. 
H.D. Gols, for-the respondents. 


BHots J. An interesting point arises in this appeal and that is whether the 
adhesive stamps on a document can be cancelled under s. 12 of the Indian Stamp 
Act only by drawing one line on them. This point arises in the following 
circumstances. 

The plaintiff, who is the appellant here, has filed a suit against the respon- 
dent-origmal defendants on the basis of a-promissory note dated June 18, 1955 
showing four revenue stamps. Two are fixed above and two below. On the 
upper two there is a signature of defendant No. 1 and on the lower two there 
is a big line with the same ink, in which the signature was written. Except 
for this line there is no writing at all on the two stamps fixed below. The Civil 
Judge (J.D.), Nandurbar, in whose Court the appellant-plaintiff has filed this 
snit, held that the suit was not maintainable because the promissory note on 
the basis of which the suit was filed was inadmissible in evidence. It is on this 

preliminary point that he dismissed the plaintiff’s suit. That order, there- 
fore, was challenged before the learned District Judge, Dhulia. The learned 
District Judge also agreed with the view of the trial Court and held that draw- 
ing of a line across the stamps was not a proper way of cancellation. The 
appeal. therefore was dismissed by him. This order of the learned District 
Judge, Dhulia, is challenged here. 


* Decided, November 13,1978. Second Appeal 1 (1926) 30 Bom. L.R. 197. 
No. 1809 of 1965, against st the decision of 2 (1888) P.J. 861 


P, Q. Karnik, District Judge at Dhulia, in Civil 8 (1904) LLR. 28 Bor. 489, s.0. 6 Bom. 
oonfirmin e decree L. R. 488 


Appeal No. 59 of ae . i 
M. Deshpande, Judge, 4 (1860) LL.R. 14 Bom. 102. 
unior Dtvision $ ‘Nandurbar, in Regular Civil 5 961] A.LR. Haj. 48. 
Suit No. 90 of 1968. 6 (1918) I.L.R. 41 All. 169, 
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I have seen the promissory note dated June 18, 1955. There are four re- 
venne stamps on this promissory note. The two are fixed above and the other 
two are fixed below these two. The signature of defendant No. 1 is on the up- 
per two stamps. There is only one line on the two stampa fixed below, The 
point, therefore, that arises here is whether the two lower adhesive stamps, 
which are affixed on the promissory note can be said to have been cancelled un- 
der s. 12 of the Indian Stamp Act, 1899. Section 12 of the Indian ey Act, 
1899 ìs as follows: 

12. Cancellation of adhesive stamps. (1)(a) Whoever affixes any adhesive stamp 
to any instrument chargeable with duty which has been execuwed by any person shall, 
when affixing such stamp, cancel the same so that it cannot be used again; and 

(b) whoever executes any instrument on any paper bearing an adhesive stamp 
shall, at the time of execution, unless such stamp has been already cancelled in manner 

cancel the same so that it cannot be used again. 

(2) Any instrument bearing adhesive stamps which has not been cancelled so 
that it cannot be used again, shall, so far as such stamp is concerned, be deemed to 
be unstamped. 

(3) The person required by sub-section (1) to cancel an adhesive stamp may cancel 
it by writing on or across the stamp his name or initial or the name or initials of his 
firm with the true date of his so writing, or any other effectual manner.” 


This section, therefore, provides that the stamp, which is affixed to any in- 
strument, has to be cancelled so that it cannot be used again. It is further 
provided that if the instrument bearing adhesive stamps shows that all or any 
of the adhesive stamps, which are necessary for such instrument, are not can- 
celled, so that it can be used again, then the instrument is deemed to be 
unstamped. The cancellation of the adhesive stamps can be by writing on the 
stamps, name or signature of the executant with true date or in any other 
effectual manner. We have, therefore, to see whether the two adhesive stamps 
on the suit promissory note can be said to have been cancelled in an effectual 
manner and whether they were cancelled in such a way that they cannot be 
used again. Mr. Naik, who appears for the appellant, relies on In re Tata 
Iron & Steel Co. That was a case before Crump J., who was dealing with 
some proxies, which were alleged not to have been stamped in accordance with 
the requirement of the Indian Stamp Act. Crump J. was of the view that the 
question ‘‘Have stamps been cancelled, so that they cannot be used again,” 
is a question of fact and that in no sense can it be said to be a question of law. 
The question was posed by Crump J. himself because other cases of this High 
Court which were against his view were cited before him and he was asked to 
follow them. An unreported decision in Anandrao v. Daclatrao* and other 
cases were cited. That case was under s. 11 of the old Indian Stamp Act, 
1879 and there were crogs lines in that case for the purpose of cancelling the 
stamp affixed on the document. It was held in that case that it was not a can- 
cellation and that therefore the document was inadmissible under s. 11 of the 
old Act. Yet another case Verbhadrapa v. Bhima? was also cited before 
Crump J., where it was held (p. 438): 

“,..Lwo parallel lines drawn over a stamp are not sufficient to carry out that object 
(of the legislature), because mere lines would not be effective for the purpose in view.” 


And Crump J. remarked on the above observation (p. 216): 
‘That is the ground of the decision and (with all respect) I cannot conceive that I 
am bound by it.” 

There is one case of our High Court on this point, which can be ookad into 
and that is S.A. Rali v. Caramali Fazal* In that case there was a small ink 
line upon the right side of the stamp and it was held there that that line will not 

1 (1926) 80 Bom. L.R. 197. L 


R. 480. 
2 1004) P.J. 861. 4 (1880) LL.R. 14 Bom, 102. 
8 (1004) I.L.R. 38 Bom. 482, s.c. 6 Bom. 
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fulfil the tests laid down in the provisions of the Stamp Act. Mr. Naik for the 
appellant relying on the view of Crump J. contends here that the question 
whether a stamp can be used or cannot be used again is a question of fact and 
not of law and according to him the line drawn on the two stamps in the ins- 
tant promissory note is such that they cannot be used again. According to 
him there is no dictum laid down either in S.A. Ras v. Coramalis Faecal or in 
Virbhadrapa v. Bhimaji and therefore this Court need not follow those desisions. 
I am inclined to agree with Mr. Naik, when he says that there was no proposi- 
tion of law laid down in those cases. After all the question whether a parti- 
cular stamp was cancelled in such a way that it cannot be used again, is in my 
view only a question of fact. It certainly cannot be said that it is a question 
of law. The Rajasthan High Court in Dalpat Singh v. Jiwanmal as well as 
the Allahabad High Court in Mahadeo Kors v. Sheoray Ram Tel% have 
taken this view. I have, therefore, no doubt that in the facta and circumstan- 
ces of the case the question whether a particular stamp is cancelled so that it 
cannot be used again is only a question of fact. 

Now, therefore, the point before me is whether a single line drawn across 
the two adhesive stamps in the suit promissory note can be said to have can- 
celled those two adhesive stamps in an effectual manner. Can it be said that 
such an adhesive stamp cannot be used again? I think that the stamp, which 
bears only a single line can be used again. If the stamp can be used again, 
the line across it cannot be said to have cancelled it m an effectual manner. 
Somebody could sign on the top of the line and use the adhesive stamp, but 
Mr. Naik says that in a given case the ink of the signature of the person who 

uses those stamps again may be different. There is nothing wrong in having 
ree inks in a signature. Moreover the same ink alao can be used. The point 
before me is whether the two stamps are effectually cancelled and whether 
they could be used again. I am inclined to hold that the stamp with a single 
‘line such as the one, with which we are concerned, can certainly be used again. 
If those stamps can be used again, the line cannot be said to have effectually 
cancelled those two stamps. 

This appeal, therefore, will have to be dismissed. The appeal is dismissed 
with costs. 

Appeal dismissed. 


CRIMINAL APPELLATE. 


Before Mr. Justice Deshmukh and Mr. Justice Naik. 


PRABHAKAR LAXMAN MOKASHI v. SADANAND TRIMBAK YARDI.” 

Contempt of Courts Act (Act 70 of 1971), Secs. 3, 2, cl. (c) (iH), 15(2), 17—Publication 
of matter alleged to be contempt of Court, when criminal proceeding not pending— 
Stage when criminal proceaiing can be said to be pending—‘Prejudicing” whether 
covered by expression “tends to interfere”—Reference under s. 15(3) by subordinate 
Court to High Court, how made—Motion of Advocate General under s. 15(2)—Con- 
tent of such motion. 


For the purposes of s. 3 of the Contempt of Courts Act, 1971, a proceeding is not 
a pending proceeding in the case of an investigation for an offemce conducted under 
Chapter XIV of the Criminal Procedure Code, 1888, until the date and time of filing a 
charge-aheet or challan in Court, 

In order that the provisions of s. 3 of the Contempt of Courts Act must be effec- 
tively operative and available to a citinen, every kind of attempt whether by pee- 
judice or otherwise to etther interfere with or obstruct the course of justice In 
connéction with civil or criminal proceeding pending must be deamed to be covered 


5 Gaa A.LR. Raj. 48. * Decided, September 20, 1973. Criminal 
6 (1018) LL.R. 41 All. 189. Application No. 1086 of 1972. 
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by this provision. Otherwise the right or exemption under s. 3 of the Act will 
prove illusory. 

The subordinate Court while making a reference to the High Court under s. 15(2) 
of the Contempt of Courts Act, must write a concise reasoned order indicating why 
the Court thinks that the contempt appears to have been committed. 

A motion made by the Advocate General under s. 15(2) of the Contempt of Courts 
Act should similarly contain sufficient material to indicate why the Advocate General 
is inclined to move the Court, ` 


K. J. Khandalawala and P. R. Vakil, for the petitioners/original complainant. 
J. G. Gadkari and M. P. Raw, for respondent No. 1. 
B. A. Desai, with S. M. Shah, for respondent No. 2. 
VY. H. Gumaste, Government Pleader, for the State. 


- 


_Desumunn J. This petition’ arises out of a reference made by the Addi- 
tional Chief Presidency Magistrate, 3rd Court, Esplanade, Bombay. This 
petition is also an offshoot of what is known as the Vikhroli riot case. An- 
other petition asking the High Court to take action in contempt against some 
other respondents was disposed of by us by upholding a technical objection 
to the maintainability of that application. In this application also another 
technical objection is raised by respondents who made speeches which are 
styled as amounting to contempt of Court. 

In order to understand the immunity which is being claimed under sub-«,(2) 
of s. 3 of the Contempt of Courts Act, 1971 (Act 70 of 1971), (which will be 
hereafter referred to as the ‘Act’), the facts may be very briefly noted. After 
& riot took place in Vikhroli on September 2, 1972 in what is known as the creek 
site Colony of the Godrej and Boyce Co. Ltd., several persons came to be 
arrested on suspicion of being involved in the crime. They were produced be- 
fore the Presidency Magistrate on September 4, 1972 and police custody re- 
mands were obtained. A large number of them applied for bail but the bail 
application was rejected in respect of 19 persons by September 20, 1972. Some 
of the accused persons whose bails were rejected are Dr. Datta Samant, Dina 
Bama Patil, Fredrik Parera, Anant Desai and Krishna Ramchandra Joshi. 
Some of these persons seem to be labour leaders. On September 26, 1972, a 
Samiti called ‘‘The Kamgar Aikya Vardhak Samiti’? was formed which in- 
cluded amongst its members present respondents Nos. 1 and 2 namely, M/s. 
Yardi and Chavan. Mr. Yardi happens to be the General Secretary of the 
Godrej and Boyce Workers Union. This Samiti got printed certain leaflets 
and one such is produced at exh. A along with the present petition. After 
getting them printed by about September 28, 1972 permission was sought from 
the police for the use of loud speaker at a meeting. That permission was 
granted and a meeting was held in Tagore Nagar, Vikhroli in the evening of 
October 1, 1972. In this meeting not only those leaflets were distributed but 
many speeches were made by several speakers. Both the present respondents 
were speakers in that meeting. 

That meeting was attended by Sub-Inspector P. G. Sawant, Head Constable 
No. 6080/K and a steno reporter Shri R. C. Shrivastava, all attached to the 
Special Branch I (Labour Branch). It is alleged that Mr. Shrivastava is an 
efficient stenographer whose mother tongue is Hindi. He has been performing this 
job for the last twenty-three years which has added to his experience and compe- 
tency. The speeches by the two respondents were delivered in Hindi and they 
ware verbatim taken down by Shri Shrivastava in shorthand. He then tran- 
scribed them into Devnagari script and submitted the full text to the superior 
officer. As it was found that these speeches tend to interfere or tend to pre- 
judice the course of criminal justice relating to the case against the arrested 
persons, the Assistant Commissioner of Police Shri P. L. Mokashi, ‘G’ Division, 
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filed an application before.the Additional Chief Presidency: Magistrate, 19th 
Court, Esplanade, Bombay, on October 18, 1972. - 

In this application Mr. Mokashi reproduced some relevant portions of the 
speeches ofthe two respondents and also attached the text of those speeches 
with English translation to his petition. Having referred: to the above men- 
tioned history of the riot case and having pointed out the objectionable portion 
of the speeches, Mr. Mokashi alleged that theas speeches are in the nature of 
contempt of Court and action seems to be necessary against the respondents. 

After recetving such an application, the learned Magistrate issued show cause 
notices. - In response, both the respondents filed their say on affidavits. There 
is some similarity in the replies given by both the respondents, Both have 
alleged that a part of their speeches is not faithfully reproduced but what they 
said was something different and they have quoted their own version of their 
speeches. They have then. emphatically declared their full faith and conf- 
dence in Courts and the respect they hold for- Courts of law. They also 
pointed out that they never had the least mind to cause any contempt. How- 
ever, they assert that what they stated in their speeches does not amount in 
law or fact to a contempt. of Court.. Having generally pointed-out in this 
manner it is respondent No’ E Shri Yardi alone who has added in the’ last 
paragraph a recital which is not to be found-in-the reply affidavit of Shri 
Chavan: Shri Yardi says.that he believed bona fide that what he said was not 
a contempt of Court. If, however, unfortunately the Court comes to a con- 
ee oe he offered. an unconditional apology for having : -made oe 

Sp 
A counter affidavit came to be filed by Shri Shrivastava asserting that he had 
faithfully recorded every word in shorthand and the transcript in Hindi is a 
correct rendering of the speeches delivered by the respondents. After the re- 
cord was so complete the learned Magistrate, we .are told, heard long arguments 
on either side. It appears that the result on the mind of the learned Magis- 
trate was in the first instance that the version of the speeches given by Shri 
Shrivastava appeared to be correct. Shri Shrivastava had no reason to 
make an incorrect record of speeches delivered by the respondenta, The 
second impression that the learned Magistrate formed was that oe facie 
there appears to be a case for the investigation of the High Court regarding 
the commission of the crime of contempt of Court. Having come to that con- 
clusion instead of writing a reasoned order and forward the whole record with 
a formal letter, to the Registrar, he has merely written a letter to the Registrar 
in which in a very cryptic manner he indicates what he felt about the record. 
He does, eee say that this is a case for the investigation of this Court: for 
taking action if considered necessary under the Contempt of Courts Act. Rule 
was granted by this Court on February 8, 1978. When the rule came up for 
hearing yesterday Shri B. A. Desai, the learned counsel for respondent No. 2, 
raised ‘a preliminary objection. 

The objection, briefly stated, is this: ae for the time being without 
‘admitting it that the speeches delivered may be of a type which might fall in 
some part of the definition of the criminal contempt. However, these speeches 
were delivered on October 1, 1972 when the state of investigation regarding the 
Vikbroli riot case was that accused persons were merely arrested and record- 
ing andcollecting of evidence was going.on.* Thè investigating officer had not 
yet prepared a challan or: charge-sheet; much less had he filed it in’ Court. 
These are therefore speeches made long before the charge-sheet’ came to be 
filed in-this ‘case. Publishing something where by words spokan or written or 
by‘signs ete. within a petiod whem investigation may be in progress but charge- 
sheet ór chalar were not yet filed is a period during which’ there seems to: be 
complete immunity to a citizen if he publishes material which otherwise would 
bedome contempt of -Cotrt’ under, -the definition.’ Reliance is “placed upon 
sub-s.. (2)--of ‘a: 8- of the. Act. for this pùūrpase. : He therefore argued that it 
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should be first decided whether the speeches made by the respondents (assum- 

ing that they are otherwise objectionable) are such that due to the provisions 
of eae (2) of s. 8 of the Act, they shall not be deemed to constitute con- 
tempt of Court as no criminal proceeding was pending at that time as laid 
down by the Explanation in s. 8. He further argued that if his submission is 
found acceptable, on this ground alone this Court will not take any cognizance 
of the speeches made and will drop the proceedings. 

‘The present Act came into force on December 24, 1971. As compared to 
the old Act of 1952 this is a much more exhaustive piece of legislation. The 
very preamble of this Act says that this is an Act to define and limit the powers 
of certain Courts in punishing contempts of Courts and to regulate their pro- 
cedure in relation thereto. With this pronounced object incorporated in the 
preamble an exhaustive piece of legislation has been undertaken by the Parlia- 
ment. Contempt of Court which was a well known offence for a long time has 
now been defined. Section 2, cl. (a) says that ‘‘contempt of court’? means 
civil contempt or criminal contempt. Clause (b) defines ‘civil’ and eL (e) 
defines ‘criminal’ contempt. The definition of ‘criminal contempt’ is as follows: 

“ ‘criminal contempt’ means the publication (whether by words, spoken or written, 
or by signs, or by visible representations, or otherwise) of any matter or the doing of 
any other act whatsoever which— 

({) scandalises or tends to scandalise, or lowers or tends to lower the authority 
of, any court; or 

(4) prejudices, or interferes or tends to interfere with, the due course of any judi- 


proceeding; or 

(#1) interferes or tends to Interfere with, or obstructs or tends to obstruct, the 
administration of justice in any other manner,” 

Now the contempt could be committed either by publication whereby words 
spoken or written, or by signs, or by visible representations, or otherwise of 
any matter or the doing of any other act whatsoever which would fall under 
any of the three categories described in els. ($) to (#t) included in that defi- 
nition, In a larger sense in relation to a criminal contempt the Courts and 
Judges who dispense criminal justice, the investigation of erimes and taking 
further steps by filing charge-sheet and conducting cases in the Court for 
bringing the offenders to book and all other incidental matters connected with 
the concept of justice would form part of administration of Justice. However, 
the Legislature has separated the Courts in respect of which it is laid down 
that doing something which will acandalise or will tend to scandalige, or will 
lower or will tend to lower the authority of any Court amounts to contempt. 
By cl. (#) casing prejudice or interfering or tending to interfere with, the 
due course of any judicial proceeding is a second category of action amount- 
ing to criminal contempt. These are only examples in which an interference 
in the justice could be made or justice otherwise thwarted. However, there 
may be many ways thought of interfering of tending to interfere with the ad- 
ministration of justice. Clause (š) therefore says that interference or ob- 
struction in the administration of justice in any other manner whatsoever 
would still fall under the definition of criminal contempt. 

What we are particularly called upon to interpret im this case is the real 
meaning and implication of s. 3 of the Act. That section is as follows: 

“3 Innocent publication and- distribution of matter not consempt. (I) A person 
shall not be guilty of contempt of court on the ground that he has published (whether 
by words, spoken or written, or by signs, or by visible representations, or otherwise) 
any matter which interferes or tends to interfere with, or obstructs or tends to obstruct, 
the courwe of justice in connection with any civil or criminal proceeding pending at tha 
time of publication, if at that time he had no reasonable grounds “or believing that the 
proceeding was pending. 

(2) Notwithstanding anything to the contrary contained In this Act or any other 
law for-the time being in force, the pubHcation of any such matter as is mentioned in 
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sub-section (J) in connection with any civil or criminal proceeding which is not pending 
at the time of publication shall not be deemed to constitute contempt of court. 

(3) A person shall not be guilty of contempt of court on the ground that he has 
distributed a publication containing any such matter as is mentioned in sub-section (1), 
if at the time of distribution he had no reasonable grounds for believing that it contained 
or was Hkely to contain any such matter as aforesaid: 

Provided that this sub-section shall not apply in respect of the distribution of— 

(i) any pubHeation which igs a book or paper printed or published otherwise than In 

with the rules contained in section 3 of the Press and Registration af Books Act, 
1867 (25 of 1887); 

(H) any publication which is a newspaper published otherwise than in conformity 
with the rules contained in section 5 of the sald Act. 

Explonation.For the purposes of this section, a judicial proceeding— 

(a) is said to be pending— 

(A) in the case of a civil proceeding, when it is instituted by the filing of a plaint 
or otherwise, 

(B) in the case of a criminal proceeding under the Code of Criminal Procedure, 
1888 (5 of 1888), or any other law—. 

(i) where it relates to the commission of an offence, when the charge-sheet or 
challan is filed, or when the court issues summons or warrant, as the case may be, 
against the accused, and 

(H) im any other case, when the court takes cognizance of the matter to which the 

relates, and 


in the case of a civil or criminal proceeding, shall be deemed to continue to be pending 
unifl it is heard and finally decided, that is to say, in a case where an appeal or revision 
is competent, until the appeal or revision is heard and finally decided or, where no 
appeal or revision is preferred, until the period of limitation prescribed for such appeal 
or revision has expired; 

(6) which has been heard and finally decided shall not be deemed to be pending 
merely by reason of the fact that proceedings for the execution af the decree, order 
or sentence passed therein are pending.” 


This provision appears to be a novel one. The very title to that section is 
“Innocent publication and distribution of matter not contempt’’. This se- 
tion conceives for the first time that there can be a publication and distribu- 
tion of a matter spoken or written which could be innocent or could be deemed 
not to be contempt. Subsection (/) of s. 3 quoted above, shows that immunity 
attaches to certain statements or certain matter which may interfere or tend 
to interfere or obstruct or tend to obstruct the course of jJustice.im connection 
with any civil or criminal proceedings pending at the time of the publication. 
However, if the persons so publishing had at the time of its publication no 
reasonable grounds for believing that the proceeding was pending the publiea- 
tion is described by this section ag ‘‘mnocent’’. So far as this sub-section is 
concerned, it presents not much difficulty in understanding it. It does not 
geem to be necessary to go deep into the question as to when a civil or criminal 
proceeding shall be deemed to be pending. Howsoever one may construe the 

/ real meaning of a ‘‘pendency of a proceeding” the immunity that is available 
under this section depends upon the subjective state of mind of not knowing 
of pendency and the objective demonstration by, the person concerned that he 
had no reasonable grounds for believing that any such proceeding was pending. 

Sub-section (2) is rather involved in its construction and this sub-section 
makes it further clear that, when as a matter of fact a proceeding is ‘‘not 
pending’? publication of any matter which is otherwise contempt and which 
has already been described in subs. (J) of s. 3, is still not to be deemed to 
constitute contempt of Court. In broad manner, therefore, this sub-section 
lays down that the publication of matter which might otherwise fall within 
the clutches of the definition of contempt of Court, is still granted a certam 


- 
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exemption from ‘being so styled if the proceeding was not pending at the time 
of its publication. 


This naturally takes us to the consideration as to = a proceeding could 
be deemed to be pending. So far as this case is concerned we are only called 
upon to decide when a criminal proceeding could be deemed to be pending as 
the offence alleged is a criminal contempt of Court. Since this is an Act, as 
we have pointed out earlier, which defines and limits the powers of the Court - 
and is also fairly exhaustive one would naturally look forward to the Legisla- 
ture defining the concept of a matter being deemed pending. So far as crimi- 
nal proceedings are concerned, it was a well-established proposition on the 
strength of several judicial pronouncements that since a person is arrested on 
the suspicion of having. committed the crime, the pendency of the criminal 
proceeding begins immediately after the production of an accused person within 
twenty-four hours of his arrest before the Magistrate for remand. From that 
point onwards the Magistrate is as if having a general supervision over the inves- 
tigation. However, when Legislature proceeds to define the concept of when 
a criminal proceeding shall be deemed to be pending the statutory provision 
will have to prevail against the prior existing concept thereof based upon 
judicial pronouncements. From that point of view one has to look at the 
Explanation to s. 8 which is quoted above. | 

In this Explanation the first thing that is incorporated is that this Explana- 
tion’is for the purpose of this section i.e. 8. 3. The immunity under sub-ss. 
(7) and (2) is only under s. 3 and, therefore, the definition of what is a pend- 
ing judicial proceeding incorporated in the Explanation thereof, ier! 
governs only the provisions of s. 3. In the case of criminal 
judicial proceeding is said to be pending when the stage concerned falls aden 
éither of the subl. (4) or (#) of cl. (B) of cl. (a) of the Explanation. So 
far. as this case is concerned, we are concerned with a criminal proceeding 
which is one under the Code of Criminal Procedure. Investigation relating to 
the Vikhroli ridt case was undoubtedly conducted under Chapter XIV of the 
Code of Criminal Procedure. In respect of such a case where the commission 
of an offence is alleged it would be-the filing of the charge-aheet or a challan 
that would mark the beginning of the pendency. There is no diffculty in point- 
ing out the fact that once this pendency begins it ends only with the final deci- 
sion of the ultimate remedy either by way of appeal o revision is disposed of 
and where such remedies are not being resorted to the period of limitation 
thereof is over. The terminal point does not seem to be in dispute and may 
not present any serious difficulty in understanding. So'far as the starting 
point of a criminal proceeding to which the Code of Criminal Procedure is appli- 
cable and in which the commission of an offence is alleged, it would undoubtedly 
be the date and time of filing the charge-sheet or challan. In other words the 
Legislature seems to have departed by express provision from the prior con-, 
„cept of the pendency of a criminal proceeding which was in the field for several 
years and which was continuously upheld by judicial precedents. That start- 
ing point of the criminal proceeding as we have pointed out earlier was when 
á criminal proceeding was filed. Ordinarily, the arrest of a person on suspicion 
for being involved in a crime marks the beginning of the pendency. To say or 
do anything which will prejudice or otherwise interfere either with the in- 
vestigation or with the orders that the Court might pass from time to time 
undoubtedly. amounted to criminal contempt of Court as was being widely 
understood.’ When a definition: of the beginning of pendency is so incorpo- 
rated by the Legislature in the statute the implication of this definition will. 
tell ta what is being conceived of by the Legislature as a period when criminal 
proceeding. ia’ considered “‘not pending’’. If something is published which 
otherwise might fall under the definition of contempt of Court under s. 2, 
betanse it tends to interfere or obstruct the course of justice, it will not be 
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deemed to be so because it is published at a time when a criminal proceeding 
was not pending as defined by the provisions of a. 3. 

So far as the provisions of s. 8 are concerned, one important provision con- 
tained in the opening clause of sub-s. (2) deserves a special mention. That 
clause is a non-obstante clause and says, ‘‘Notwithstanding anything to the 
contrary contained in this Act or any other law for the time being in foree,...”’ 
Now, the immunity granted under subs. (2) of s. 3 by the Legislature for 
the publication of certam material at a time when a criminal proceeding is 
not pending is made available to a citizen notwithstanding anything to the 
contrary contained in the Act or any other law for the time in force. On a 
plain reading of the provision, therefore, it appears that whatever may be 
the definition of civil and criminal contempt contained in s. 2 of the Act. 
the immunity granted under subs. (2) of s. 3, overrides in its entirety all 
the provisions of this Act and the provisions of contempt contamed in any 
other law for the time being in force. In other words, the immunity in sub- 
8. (2) of s. 3 is absolute if it could be shown that a person falls within the 
conditions prescribed by that sub-section. What thede conditions therefore 
are and whether a proceeding in the light of which we are considering could 
be deemed to be not pending on October 1, 1972, is therefore the main question 
to be decided im this case. 

The learned counsel for the petitioner Shri Karl Khandalawala argued that 
the above interpretation of s. 3 might look possible on a superficial reading 
of that section. However, a closer examination of the provision will show that ‘ 
this was not supposed to be the departure intended by the Legislature from the 
previous history of the law of contempt of Court. ‘He, therefore, invited our 
pointed attention to the definition of contempt and more particularly ‘orimitial 
contempt’ contained in el. (c) of s. 2. All kinds of contempts whéther arising - 
out of civil or-criminal proceedings were generally styled formerly as con- 
tempt of Court. That it continues to be so even under the present Act, but 
this Act describes in detail the two types of contempts namely civil and cri- 
minal which together constitute the broader concept of contempt of Court. 
He says that the question of pendency of any criminal proceeding -is irrelevant 
at any rate so far as sub-cl. (+) of al (c) of s. 2 is` concerned. That clause 
deals with a contempt where the Court is either scandalised or something is 
shown which tends to scandalise or lowers or tends to lower the authority of 
the Court. No period of immunity at any time seems to be available. The 
Legislature according to Shri Khandalawala has undoubtedly laid down so far 
as scandalisme the Courts and lowering ‘their authority is concerned that it 
shall never be done. No occasion could be a good occasion either for scanda- 
lising the Courts or to attempt lowering or tend to lower theirt authority. 
There is no doubt that that appears to be a clear position under the Act. 

Having carved out one topic relating to the scandalisation of the Courts 
themselves the remaining administration of justice is further sub-divided by 
the Legislature in two parfs for the purpose of definition. A Judicial pro- 
ceeding and a due course of the judicial proceeding is referred to in sub-cl. (44) 
of cl (c) of s. 2. Trying to prejudice or interfere or tend to interfere with 
the due course of any judicial proceeding is described independently in this 
case as committing criminal contempt. So far as s. 8 is concerned, the excep- 
tion or the exemption or the immunity only relate to a ‘‘not pending 
proceeding.” Though that section refers to both civil and criminal proceed- 
ings our reference in this judgment is confined to crmminal proceedings because 
we-are dealing with the criminal proceedings. Apart from trying to imfinence 
or interfere with the judicial proceeding there are and can be many other 
ways where interference or obstruction in the administration of justice might 
be attempted. That topic has been separately defined under sub-cl. (1%) of 
el. (c) of s. 2. The immunity which has been incorporated in s. 3 is limited 
to a publication by words spoken or written or by signs or by visible repre- 
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sentations or otherwise. Such a publication can include any matter which 
interferes or tends to interfere with or obstructs or tenda to obstruct ‘‘the 
course of justice’’ in connection with the criminal proceedings pending or 
not pending at the time of the publication. When they are actually pending 
a person who wants to take advantage of this exception must prove that he 
falls within the provisions of sub-s. (J) of s. 3 described as ‘‘innocent publi- 
eation’’, However, if the proceedings are not pending immunity can be at- 
tached only to a publication as laid down in subs. (J) of s. 8 of a matter, 
the nature of which is also described in sub-s. (J). ` 

Shri Khandalawala appearing for the petitioner tried to tell us that dif- 
ferent expreasions are used by the Legislature in ss, 2 and 8 and also the 
several parts of s. 3 itself. His principal argument is that the immunity so 
called defined in subs. (1) and (2) of s. 8 and more particularly in sub- 
s. (2) of s. 3 which applies to the facta of the present case, is confined, in the 
language of the section itself, to any published matter which obstructs or ten 
to obstruct or interferes or tends to interfere with any ‘‘criminal proceeding 
‘ not pendimg’’ at the time of the publication. It also attaches to a civil pro- 
ceeding pending at the time of the publication where civil contempt is alleged. 
The expression used in sub-ss. (J) and (2) is ‘‘any civil or criminal proceed- 
ing pending”. However when we go to the Explanation what we find is that 
the expression which is sought to be defined is ‘‘a judicial proceeding”. This 
expression ‘judicial proceeding’ according to him also appears in the defini- 
tion sub-cl. (#) of al. (o) of s. 2. Mr. Khandalawala argued that at first sight 
one may feel that a judicial proceeding is broader concept and it includes 
within its fold a civil and a crimimial proceeding. However, from the arti- 
ficial manner in which a pending judicial proceeding has been defined by the 
Legislature in the Explanation to s. 3, he argues that a criminal proceeding 
becomes a pending judicial proceeding for the purpose of s. 3 only when in 
á case like the present one a charge-sheet or challan is fled in Court. Accord- 
ing to him immediately after an accused person is arrested and produced be- 
fore the Magistrate for a remand, the Magistrate begins to act judicially in 
granting or not granting remand or making it a judicial custody or a police 
custody remand. In a given case inspite of the opposition of the police officer 
the Magistrate may immediately grant bail. Any of these orders are judicial 
orders and undoubtedly a judicial proceeding has begun. That broader mean- 
ing and the common understanding of judicial proceeding is not to be con- 
fused according to him with the narrower meaning given to it by the Legis- 
lature by the-Hxplanation. If that is so, he says that the exemption granted 
or the exception carved out in subs. (2) of s. 8 may apply when a criminal 
proceeding is not so pending. However, even though in the strict meaning 
of that expression as defined by the Explanation to a 8, there may not be a 
criminal proceeding pending, there would still be undoubtedly a judicial pro- 
ceeding pending ever since the date and time of arrest. He, therefore, says 
that the exemption does not operate ever since the time the arrest has been 
made. The only answer that can be given to this approach is that it renders 
s. 8 ineffective or nugatory. The result which Mr. Khandalawala desires 
would have ordinarily followed under the accepted concept of a pending jndi- 
cial proceeding only if s. 8 was not there at all. What then is the function 
to be performed by s. 8% It is a section which seeks to override all the pro- 
visions of the statute for the purpose of a certain type of publication at a 
particular time by describing that time when a criminal proceeding is ‘‘not 
pending”. It is true that one kind of expression is used in the Hxplanation 
clause‘and other kind of expression has been used in sub-ss. (7) and (2) of s. 3. 
However, instances are not uncommon where the draftsman has used dif- 
ferent expressions in different parts of the statute or even the different portions 
of the same section to convey the same meaning. The judicial proceeding can 
consist either of civil or criminal proceeding and one might choose the compact 
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expression “judicial proceeding’’ to deseribe both together but another might 
chooge the composite expression or im fact description as “eivij and criminal 
proceedings’’. The meaning conveyed is the same and it makes no difference 
whether the one or the other expression is used. 

Moreover, as we find from the Hxplanation to s. 8 which we ‘have fully 
reproduced above that the draftsman appears to be anxious to include several 
ideas in two sub-ls. (a) and (b) of this Explanation. Sub-clause (a) is de- 
voted to define the entire period of pendency of i civil or criminal pro- 
ceeding jomtly described as judicial proceeding from the starting point up 
to the terminal- point. Clause (b) is in the nature of further explanation to 
point out that after the final termination of the litigation, civil or criminal, 
as mentioned earlier, simply because in a civil matter there may be execution 
of a decree or order or in a criminal matter there may be undergoing of the 
sentence by the accused, neither the civil nor the criminal matter is to be 
deemed to be pending. In an attempt to put all these things together and in 
a further attempt to define pending civil and criminal proceedings by a further 
sub-division of the original cl. (a), the draftsman was required to find out 
different words to describe these two different proceedings jointly and severally 
and hence the choice of words. We have, however, no doubt that the approach 
suggested by Shri Khandalawala will lead to a situation where there will be no 
occasion or no point of time when the immunity conceived of by s. 8 could 
be made available to the citizen. In other words, the construction proposed 
by Shri Khandalawala would defeat the very purpose of the legislation. When 
such situation arises it is well settled that Courts will interpret generally in 
favour of the statute being valid and will not render the statute nugatory. 

Yet- another argument of Shri Khandalawala was that assuming that the 
Court was going to hold against his approach and the: situation on October 1, 
1972 .in relation to the Vikhroli riot case could be described as ‘‘a criminal 
proceeding not pending’’ this Court should consider whether all that has 
been described as a contempt in sub-cl. (#) of cL (0) of s. 2, is saved at all. 
He brought to our notice the distinctive language of sub-cl. (i) of cL (6) of 
s. 2. In that provision the Legislature says -that one who prejudices, or in- 
terferes or tends to interfere with, the due course of- any. judicial proceeding 
is committing a criminal contempt. Only two expressions are chosen namely, 
‘prejudice’ and ‘interference’. -Looking to the provisions of subs. (I) of 
s. 8, he says that the so-called exemption or immunity attaches to the publi- 
estion of any matter which either interferes or tends to interfere or obstructs 
or tends to obstruct the course of.justice. According to him, therefore, only 
interference or obstruction or tending to do either of these two acts is alone 
saved by s. 8 but not what he describes as contempt by causing fe eral 

It does appear that somehow in this Act the same language and same word- 
ing has not been carried from section to section to convey the same meaning, 
but different expressions are used. It would undoubtedly have been much 
better if a set language or terminology was adopted throughout. That by 
itself however does. not present a serious difficulty. What is intended to be 
saved is a publication of any matter described in s. 3 and if that matter tends 
to interfere or interferes or obstructs or tends to obstruct ‘‘the course of justice” 
in connection with any civil or criminal proceeding, the publication which 
may otherwise be contempt is not to be deemed to constitute a contempt. A 
fiction of law is created. The expression ‘‘course of justice’’ is a much wider 
expression than ‘‘due course of judicial proceedmg’’. However, the course 
of justice is again restricted to be in connection with a civil or criminal pend- 
ing proceeding. A peculiar negative. language is used in subs. (2) of a 8 
to describe a situation where a crimimal or civil proceeding i is ‘‘not pending’’. 
By looking to the Explanation and the language used in sub-w. (J) and (2) 
of s. 3, it may be rationally construed to mean that the entire course of justice 
in connection with a certain proceeding which is going to be filed in the future 
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in the Court either as civil or criminal, is sought to be saved. However, the 
saving is limited: to-the publication of a matter described in subs. (1) of.a. 3. 
Tf is also true that only two words are used namely, ‘interference’ and ‘ob- 
struction’.--The word ‘prejudice’ has not been: specifically used. We have 
however no doubt that causing prejudice is nothing but a sort of interference 
in the course of justice. In the context in which an exemption or immunity 
is being awarded by the Legislature, it must be held that prejudicing or attempt- 
ing to prejudice the course of justice is covered by the expression ‘‘tends to 
interfere or interfere”. If such a construction is not put upon the language 
of g. 8, then again it will mean that ‘‘interference or obstruction’’ which may 
apparently appear to be more serious acts are given immunity but a writing 
which merely causes prejudice is not saved by the provisions of s. 8. That 
might be a case of extending immunity by one hand and taking it away by 
the other.. In order that the provisions of s. 3 must be effectively operative 
and available to a citizen, every kind of attempt whether by prejudice or other- 
wise to either interfere with or obstruct the course of justice in connection 
with civil or criminal -proceeding pending must be deemed to be covered by 
this provision. Otherwise the right or exemption under s. 3 will prove illusory. 

We may point out that the Contempt of Courts Act is a penal statute and 
any. other construction is likely to lead to the imposition of penalty because 
the matter is merely described as causing prejudice but is neither interfering 
or obstructing with the course of justice. In the matter of interpreting a 
penal provigion it is well known that it must be strictly canstrued so far as 
penal consequences ate concerned. In Tuck & Sons v. Priester!, Lord Esher 
observed as follows (p. 688): i 

" “...Tf there is a reasonable interpretation which will avoid the penalty in any 
particular case we must adopt that construction. If there’ are two reasonable con- 
structions we must give the more lenient one. That is the settled rule for the con- 
struction of penal sections.” . . 

In the circumstances we have no doubt that whatever allegations are made 
by the two respondents in respect of ‘‘not pending criminal proceedings” as 
defined by s. 3 of the Act, must be deemed to be not to constitute contempt of 
Court as defined by s. 2(c) (#). 233 

We have gone through the speeches alleged to have been made by the two 
respondents. The main substance of attack m both the speeches is against 
investigation and the criminal case which could be filed m due course by 
challan or charge-sheet by the police and most of the matter in those speeches 
falls under the definition, sub-al. (#) of cl. (c) of s. 2. To that extent of 
course there is immunity under the provisions of sub-s. (2) of s. 8. Byen then 
therefore these utterances might have been considered as contempt before the 
passing of the present Act but in view of the fact that-no charge-sheet was yet 
filed those utterances must. be deemed to be not a contempt of Court. 

However, while examining.the report of the learned Additional Chief Pre- 
sidency Magistrate we find that he thinks that a portion of the speech of re- 
pondent No. 2 Shri Chavan, appears to lower the authority of. the criminal 
Court. When that portion was referred to during the discussion before us 
respondent No. 2’s advocate told us that his client never wanted to scandalise 
the authority of the Court in any manner as he firmly believes in an inde- 
pendent judiciary. If, however, a portion of it creates an impression that 
he is attacking the authority of the criminal Courts he is offering uncondi- 
tional apology. After saying so.a statement in writing containing uncondi- 
tional apology by respondent.No. 2 has been tendered before us. We have 
gone through the affidavits in general by respondents Nos. 1 and 2. .We got 
the, impression that both of them wanted to make a test case relating to their 
right of freedom of speech as now available.durmg a certain period under 
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a. 3 of the Act. In the enthusiasm of making a public speech it appears that 
respondent No. 2 has unwittingly said something which undoubtedly had the 
effect showing disrespect to the Court. However, as now a sincere and bona 
fide apology is offered we accept it and we do not think that any further action 
is called for. ; 

Before we finally dispose of this rule, we suet now point out that in Cri- 
minal. Application No: 234 of 19738 decided by us, we have now held that a 
contempt of a subordinate Court is cognizable by this Court only in two ways 
as laid down by sub-s. (2) of s. 15. There must either be a reference by the 
subordinate Court or there must be a motion by the- Advocate-General. This 
Court cannot suo motu initiate action in regard to the contempt of a subordi- 
nate Court. This being so, a question now arises regarding the manner in 
which reference must be made by the subordinate Courts. Since we find that 
in this case no speaking order as such was written by the Magistrate but he 
merely sent a covering letter addressed to the Registrar in which his views 
about two speeches in a cryptic manner have been incorporated, we asked the 
learned -counsel for the petitioner whether that was the proper method to 
make a reference. We were told that while references were being made by 
the subordinate Courts under the former Act, it was a fairly wide practice that 
the material was collected and general observation was made that a prima facie 
case exists for enquiry by the High Court. Though some subordinate Courts 
may have written reasoned orders that was not the unanimous method adopted. 
We now find that the present Contempt of Courts Act has an entirely different 
approach so far as the contempts of subordinate Courts are concerned. The 
expression used by the Legislature m sub-a. (2) of s. 15 is that the subordinate 
Court has to make a ‘‘reference to the High Court”. <A reference in the cri- 
minal proceedings is a well-known expression. Under the Criminal Procedure 
Code whenever: Sessions Judges make reference to this Court, they write a 
speaking order. The Sessions Judges and District Magistrates in the cases 
of references arising out of revision applications have no right to decide any 
matter but they are entitled to express their views which are supported by 
the material available to them. It is because of a prima facte conclusion ar- 
rived by them that they are inclined to make a reference to the High Court. 
We believe that the reference now contemplated by sub-s. (2) of s. 15 must 
be of that type. It may be remembered that in a given case when the Magis- 
trate is moved to take action by a party he might ultimately come to the con- 
clusion that there is no contempt, and that reference need not be made to the 
High Court. While doing so he would be passing a judicial order, and, there- 
fore, it must be a speaking order giving reasons. In the same manner if he 
comes to the conclusion that there is some material which prima facte requires 
to be referred to the High Court because again prima facte contempt of Court 
appears to have been committed, he must write a concise reasoned order indi- 
cating why he thinks the contempt appears to have been committed. 

We may also point out that besides the subordinate Courts there is another 
authority contemplated by sub-s. (2) of s. 15 who can make a motion to this 
Court. The language used by the ‘Legislature is different in relation to a sub- 
ordinate Court and in relation to the Advocate-General. Whereas the sub- 
ordinate Court has to make a reference to the High Conrt, the Advocate-General 
has to make a motion. How motions are made in this Court is again a well- 
known concept. A motion again consists the allegations of’ facts and the 
view of the motion maker that in relation to these facts some offence appears 
to have been-committed of which this Court should take cognizance and take 
further action, We, therefore, think that even the motion may have to oon- 
tain sufficient material to indicate why the Advocate-General is inclined to 
move this Court. This view of ours seems to get considerable support from 
the provisions of 8. 17 dealing with the procedure after cognizance. Sub- 
section (J) contemplates the issuance of a notice. Sub-section (2) lays down 
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that the notice shall be accompanied, in the case of proceedings commenced 
on a motion, by a copy of the motion as also copies of the affidavits, if any, on 
which such motion is founded; and in the case of proceedings commenced dn 
a reference by a subordinate Court, by a copy of the reference. It is, there- 
fore, clear that in the case of a reference by the subordinate Court along with 
the notice issued by this Court a copy of the reference has to be served upon 
the party. It is not difficult to imagine that the Legislature is aware that 
when the Magistrate entertains an application by someone or decides himself 
to take action in respect of something of which he is aware, the first thing he 
will do is to issue a show cause notice to the alleged contemner. The con- 
temner will be informed of the contents of the application or the Magistrate 
will himself furnish him material on which he is called upon to reply. The 
allegations are, therefore, known to the party while the Magistrate is dealing 
with the matter. The alleged contemner has a right to file an affidavit-in-reply. 
After these things are done and after arguments, if any, by the parties are 
heard, the Magistrate makes a reference to this Court. The reasons why the 
Magistrate makes the reference are the only part of the proceedings which the 
party concerned is not aware of. The notice under s. 17 requires that a copy 
of that reference containing the reasons of the Magistrate for a prima facie 
conclusion must be made known to the party concerned. He is thus in a posi- 
tion to defend himself in this Court by filing an additional affidavit as pro- 
vided by the further provisions of the Act. It appears to us that as yet there 
is no sufficient acquaintance with the provisions of this Act by the litigants 
and the subordinate Courts. Hence we entertain the present reference though 
a mere covering letter was written by the Magistrate. However, any reference 
in the real sense under s. 15(2), must be of the type indicated above. 
The conclusion, therefore, to which we come is that only*a portion of the 
speech of respondent No. 2 falls within the provisions of sub-cl. (4) of cl.. (0) 
of s. 2 and to that extent we have accepted his apology and no action is called 
for. The rest of the speeches of both the respondents fall squarely within the 
provisions of s. 3 and they must be deemed to be not constitutmg contemp 
of Court for the purpose of this Act. -E ee 
Subject to the acceptance by us of the apology of respondent No. 2, the 
rule stands discharged. There will be no order as to costa. 
Rule discharged. 


£ 


APPELLATE CIVIL. 


Before Mr. Justice Bhole. 
SUPDABAI BADRINARAYAN JOSHI 


v. 

SUBHASH KASHINATH SHRAWAK.* 

Civil Procedure Code, 1908 (V of 1908), O. XXXII, Rules 3, 1—Mother representing minor 
son in suit—Formal order not passed by Court appointing mother as guardian ad- 
litem under O. XXXII, R. Court admitting her as guardian of minor throughout 
proceeding—Failure to pass such formal order, whether results tn non-representation— 
Non-representation and substantial representation, distinction between—Bombay Rents, 
Hotel and Lodging HouseiRates Control Act (Bom. LVII of 1947), Sec. 16. 

Where a minor is not represented at all in a sutt, he cannot be said to be a party 
to the sult and a decree passed against him will be a nullity under O. XXXIL r. 8 
of the Code of Civil Procedure, 1908. Non-representation, however, should be distin- 
guished from substantial representation; the distinction is one between want of juris- 
diction and irregular exercise of jurisdiction. When a Court has recognised a guar- 


* Decided, July 13, 1973. Special Civil Application No. 6 of 1078. 
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dian ad-litem but has made no formal appointment or has made an appointment 
which is open to objection owing to some defect in procedure, it would be a different 
matter. The decree in these cases will bind a minor unless it is shown that the 
defect of procedure has prejudiced him. 

Where, therefore, the facts clearly showed that the mother of a minor respondent 
had diligently defended the miscellaneous application wherein she appeared through- 
out the proceedings as the guardian and the Court also admitted her throughout 
the proceedings as the guardian of the minor respondent, though no formal order 
appointing her as the guardian ad-Ktem under O. XXXII, r. 3, of the Code was drawn 
up, tt was held that as the minor’s interests were duly protected by the mother, he 
must be held to have been effectively represented in the matter. 

Nathumal v. Mohd. Nazir Beg,! Ram Chandra v. Man Singh? and Nirmal Chandra 
v. Khandu Ghose distinguished. 

Walian v. Banke Behari Pershad Singh,* referred to. 


M. V. Sals, for the petitioner. 
M. A. Rane, for respondent No. 1. 


Boots J. The original defendant is the petitioner here and he has filed 
this petition under art. 227 against the order passed by the learned Extra 
Assistant Judge, Nasik in appeal. During the minority of the original plain- 
tiff his mother Tarabai as the guardian had filed a suit against the petitioner 
for recovery of possession of the suit house. The petitioner was staying there 
for a long time. Because the plaintiff’s suit was decreed, therefore the peti- 
tioner filed an appeal against the said decree. The decree was modified by the 
appellate Court and the petitioner was asked to vacate the suit house by 
March 16, 1966 in order to facilitate the plaintiff to start and finish the repair 
work. It was ordered that the petitianer shall be restored the possession of 
the premises after the repairs. It is in these circumstances that the original 
plaintiff obtamed possession of the premises on March 17, 1966, and carried 
out the repairs. The unfortunate part of it was that the petitioner was not 
allowed to return to his premises and the result was that he filed a Miscella- 
neous Application on June 20, 1966 for restoration of possession under s. 16 
of the Rent Act. 

The petitioner impleaded the mmor son of Tarabai as the defendant repre 
sented by his natural guardian mother Tarabai who had as the guardian of 
the minor filed the original suit against the petitioner asking him to vacate 
the suit premises for the purpose of repairs. No formal order appears to have 
bean passed by the Court appointing his mother Tarabai as the guardian-ad- 
litem, The decree came to be passed in the miscellaneous application on 
June 29, 1967 but the original plaintiff’s mother filed an appeal which was 
dismissed. It is in these circumstances that the original plaintiff who was re- 
presented by the natural guardian in the miscellaneous application and who 
had algo filed an appeal against the decision of the trial Court im the miscella- 
neous application filed a suit with which we are now concerned. The respon- 
dent-plaintiff prayed for an injunction against the petitioner-defendant Teg- 

him from recovering possession of the suit premises on the ground 
that the decree in the miscellaneous application is not binding on him because 
the petitioner did not take any steps to appoint his mother as the guardian and 
no formal order was passed by the trial Court appointing his mother as the 
-ad-litem, 

The trial Court after considering the facts and circumstances found that 
the original plaintiff established that the guardian was not appointed and the 
procedure laid down in O. XXXII, r. 8 of the Code of Civil Procedure was 
not followed in the miscellaneous application. He was of the view that the 
decision in the miscellaneous application, however, is binding on the minor 

1 pose A i at 584. 8 ei 583. 
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because he was substantially represented by the natural guardian mother, who 
was diligent enough to look after the litigation. He, therefore, dismissed the 
plaintiff’s suit. The plaintiff therefore challenged the decree. The learned 
Extra Assistant Judge who heard the appeal, however took a very technical 
view and found that because the provisions of O. XXXII, r. 8 were not com- 
plied with, therefore the decree in the miscellaneous application was a nullity 
and was not binding upon‘the minor. According to him even if the plaintiff’s 
mother Tarabai was managing the affairs in the miscellaneous application, 
that would not help the petitioner because there was no order in her favour 
appointing her as the guardian-ed-litem. In the result therefore he allowed 
the appeal, set aside the judgment and decree of the trial Court and declared 
that the decision and the order passed in the miscellaneous application No. 25 
of 1966 was not binding on the plaintiff. The petitioner was permanently 
restrained from executing that decree. This order therefore is now challeng- 
ed here. The point therefore that arises here for consideration is whether the 
order passed by the learned Extra Assistant Judge is according to law. 

It would be useful if we recall some of the admitted facts. The minor 
landlord is the respondent here. The respondent when he was a minor filed 
a suit in the year 1963 and his mother was a guardian representing the minor 
at that time. The respondent was born on July 18, 1948 and he became a 
major on July 13, 1966. The miscellaneous application No. 25 of 1966 with 
the decision of which we are concerned here was filed by the petitioner ‘on 
September 26, 1966 for restoration of possession. He made the respondent a 
party to the proceedings through his natural guardian mother Tarabai. It ig 
therefore significant to remember that the respondent who became a major 
on July 13, 1966 i.e. a month after filing of the miscellaneous application did 
not raise any objection whatsoever to the proceedings. His mother who was 
joined as the guardian of the respondent also never mentioned anything dur- 
ing the course of the proceedings’ of the miscellaneous application. The peti- 
tioner obtained a decree in the miscellaneous application on June 29, 1967. 
The respondent’s mother who was representing the respondent as the guar- 
dian in the miscellaneous application therefore filed an appeal as the guardian 
of the respondent on October 7, 1968. In fact on October 7, 1968 the res- 
pondent had already become a major. He became a major on July 18, 1986. 
Her appeal was dismissed. It is after the dismissal of the appeal of the re- 
pondent’s mother that the respondent brought the suit on January 15, 1969 
saying that the decree in the miscellaneous application was not binding upon 
him on the ground that a formal order was not passed by the Court appoint- 
ing his mother as the guardian-ad-litem. The point therefore that arises here 
for consideration is whether such a defence can be taken by the respondent 
in the circumstances in which the decree in the miscellaneous application was 

assed. ; 

i Order XXXII of the Civil Procedure Code deals with suits by or against 
minors and persons of unsound mind. Every suit under r. 1 of this Order 
by a minor shall be instituted in his name by a person who in such suit shall 
be called next friend of the minor. Rule 8 is as follows: 

“3. Guardian for the suit to be appointed by Court for minor defendant.—(1) 
Where the defendant is a minor, the Court, on being satisfed of the fact of his mmo- 
rity, shall appoint a proper person to be guardian for the sutt for such minor. 

(2) An order for the appointment of a guardian for the suit may be obtained 
upon application in the name and on behalf of the minor or by the plaintiff. : 

(3) Such application shall be supported by an affidavit verifying the fact that, the 
proposed guardian has no interest in the matters in controversy in the suit adverse 
to that of the minor and that he is a fit person to be so appointed. ` ' 

(4) No order shall be made on any application under thig rule except upon notice 
to the minor and to any guardian of the minor appotnted or declared by an authority 
competent in that behalf, or, where there is no such guardian, upon motte to the 
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father or other natural guardian of the minor, or, where there is no father or other 
natural guardian, to the person in whose care the minor Is, and after hearing any ob- 
jection which may be urged on behalf of any person served with notice under this 
sub-rule. 


(5) A person appointed under sub-rule (I) to be guardian for the sult for a minor 


any appellate or revisional Court and any proceedings in the execution of a decree.” 

It is clear from this rule that a guardian for the suit has to be appointed 
by a Court for a mmor. The appointment has to be made by the Court after 
notice to the minor or to any guardian of the minor or to the father or other 
natural guardian of the minor. Therefore there is no doubt that when the 
defendant is a minor and when he is not represented by any guardian the 
Court shall appomt a proper person to be guardian for a suit for such a minor. 
The provisions of this rule therefore appear to be that when a minor defen- 
dant is not represented at all, he obviously cannot be party to the suit and 
therefore the decree against him under O. XXXTJI, r. 8 will be a nullity. Such 
non-representation, however, should be distinguished from substantial repre- 
sentation. When a Court has recognised a guardian-ad-tttem but has made 
no formal appointment or has made an appointment which is open to objec- 
tion owing to some defect of procedure, that would be a different matter. 
The rule in such cases is different, for a decree in those cases will bind a 
minor unless it is shown that the defect of procedure has prejudiced him. 
The distinction between non-representation and substantial representation is 
one between want of jurisdiction and irregular exercise of jurisdiction. 

Now so far as the facts and circumstances of our case are concerned, our 
case is certainly not a case of non-representation. It is not that the respondent 
was not represented at all in the miscellaneous application filed by the peti- 
tioner for restoration of the possession of the snit premises to him. It is a 
case of substantial representation. In both the miscellaneous application as 
well as the appeal against the decree in the miscellaneous application by the 
respondent’s mother, even advocates were engaged by her. There was also 
an application made by her in Court that an appeal would be preferred to the 
High Court. There is no doubt that Tarabai, the mother of the respondent 
is the. natural guardian and she had taken all the care during the course of 
the litigation and was always diligent while prosecuting the same. In fact 
the respondent was no more & minor when his mother filed the appeal againat 
the decision in the miscellaneous application. Neither the mother nor the 
respondent thought at that time that she was not the proper pergon i properly 
prosecute the appeal. There are few other circumstances against the respon- 
dent’s plea.. The respondent has admitted that a few of the documents which 
were used by him in the instant suit were the copies obtained by him from 
his mother. Evidently therefore his mother appears even now to be supply- 
ing him the documents for the purpose of prosecuting the instant suit to get 
out of the order passed against her and her son in the miscellaneous applica- 
tion. Another circumstance is that the respondent at first contended when 
the- miscellaneous application was first filed, that he was a major and that he 
ought not to. have been shown as a minor by the defendant. Later on however 
he changed his stand and contended that it was true that he was a minor at 
that time but was not properly represented in the application. These circum- 
stances cannot be lost sight of when considermg whether the decree of the 
learned Assistant Judge in appeal is a legal order or is a nullity. 

The learned-Assistant Judge appears to have relied on (1) Nathumal v. Mohd. 
Naew Beg, (2) Ram Chandra v. Man Singh? and (8) Nirmal Chandra v. 
Khandu Ghose? The Allahabad case is a case of non-representation under 


1 eile A.LR. All. 584. 8 [1965] A.LR. Cal. 562. 
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O. XXXII, r. 8 and is a case of ex parte decree. Minor Kailaschand was not 
represented in the suit at all and the decree which was passed there was an 
ex parte decree. The notice which was tried to be served on the guardian w 
also defective and no order was passed by the Court also appointing the guardian 
for the suit against the minor. In these circumstances therefore if the Alla- 
habad High Court observed that the decree passed against the minor is bad 
and may be ignored, I do not think these observations having regard to the 
facta and circumstances of our case will help the petitioner. The Calcutta ' 
case also can be distinguished. That was also a suit brought by the minor 
for a declaration that the ez parte decree for rent obtained by the appellant 
against him was not binding upon him inasmuch as he was in that suit impleaded 
as represented not by the mother who was his natural guardian but by his 
brother who was also one of the defendants viz. defendant No. 12. It is 
significant to mention here what Mr. Justice Banerjee has observed: 


“The doctrine of substantial representation is a matter of substance and not of 
form, Where a minor was effectively represented in a suit by a guardian, although not 
formally appointed, and suffered no prejudice on account of the informality, the absence 
of a formal order of appointment of guardian is not fatal to the suit. However in the 
instant case, S. 148(h) of the Bengal Tenancy Act did not come Into play because the 
guardian proposed was not natural guardian of the minors. There was: also nothing 
to show that in trying to appoint defendant No. 12 as the guardian of the minors, the 
procedure as in O. 32 was followed. Therefore the minors were not properly represented 
‘in the rent suit and the decree as against them was a nullity.” 


. Even this case therefore recognises the doctrine of substantial representa- 

tion and not of form if a minor was effectively represented by a guardian 
although not formally appointed and there is no prejudice on account of the 
irregularity that would be fatal to the suit. This case also therefore does 
not help the petitioner. The petitioner also relics on the Supreme Court case 
mentioned above. The Supreme Court was dealing with a decree against a 
lunatic without the appointment of a guardian and therefore O. XXXII, r. 8 
read with r. 15 was being looked into. This was a case also of non-representa- 
tion where an ar parte decree was passed against the lunatic. His property 
was also sold in the execution of that decree. The suit was filed by the 
auction purchaser for posseasion of the lunatic’s property but it was contes- 
ted on the ground that Ramlal was a lunatic and that the earlier suit had been 
instituted against Ramlal without the appointment of a guardian ad litem so 
that the decree in the suit was a nullity. Having regard to these- facts the 
Supreme Court observed that Ramlal was an insane when the suit was in- 
stituted as well as when the house was sold in execution of the decree passed 
in that suit; that it is now a well-settled principle that if a decree was passed 
against a minor without the appointment of a guardian, the decree is a nullity, 
is void and not merely voidable; that this principle becames applicable to 
the case of a lunatic in view of O. XXXII, r. 15 and that the decree passed 
against a lunatic has to be treated as without jurisdiction and void. This is, 
therefore, also a case of non-representation and not substantial representation. 
The learned Extra Assistant Judge was in error when he relied on these 
rulings and passed the impugned order. We have also the well known Privy 
Council case Walkan v. Banke Behari Pershad Singh * where the Judicial 
Committees of the Privy Council had observed that the Court after satisfying 
itself of the fact of minority is bound to appoint a proper person to act on 
behalf of a minor in the conduct of a suit and that this rule should be strictly 
followed but where the Court on its own has given sanction to the appearance 
of a person as such guardian, the absence of a formal order of appointment 
ig not necessarily fatal to the proceeding. The case before the Privy Council 
was of the mother of a certain minor defendant who appeared throughout the 
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proceedings in-the suit as their guardian. The Court admitted the plaint in 
whieh she was described as the guardian and in the decree the Court go des- 
eribed her. It was held by the Judicial Committee that although no formal 
order appointing her guardian ad ltem was drawn up, the minors were effec- 
tively represented in the suit by their mother and with the sanction of the 
Court. There was nothing to suggest that the interests of the minors were 
not duly protected and the defects in procedure not having prejudiced them, 
the defects were merely erroneous and not errors fatal to the suit. We have 
also a set of circumstances which clearly shows that the mother of the res- 
pondent has diligently defended the miscellaneous application wherein she 
appeared throughout the proceedings as the guardian. The Court also ad- 
mitted her throughout the proceedings as the guardian of the respondent 
although no formal order appointing her as the guardian ad Ikem was drawn 
up. The respondent was therefore effectively represented not only in the mis- 
cellaneous application but also in the appeal filed by her against the decision 
in the miscellaneous application. His interesta were duly protected by her. 
If that is so, then the respondent cannot turn round and say after getting the 
house only for the repairs that he will not allow the petitioner to get into 
the house although his interests are protected under s. 16 of the Rent Act. I, 
therefore, find that the order passed by the learned Assistant Judge is not 
according to law. This petition, therefore, will have to be allowed and the 
decree passed by the learned Assistant Judge will have to be set aside. That 
order, therefore, is set aside and the order passed by the trial Court ia con- 
firmed. 


Petition allowed. Rule made absolute with costs. 
Rule made absolute. 


A * 


Before Mr. Justice Malvankar and Mr. Justice Aggarwal. y 


MOTILAL MADANCHAND LODHA v. RAGHO TANAJI PATIL,* 

Civil Procedure Code (Apt V of 1908), Sec. 64, O. XXI, r. 58§8—Aitachment levied on suti 
plot in first darkhast—Darkhast disposed of as partly satisfied, Court not directing 
attachment to continwe—Subsequent darkhast levying fresh attachment on same suit 
plot—Sale of suit plot when attachment pending under first darkhast but long be- 
fore second attachment under second darkhast—Whether sale hit by s. 64, Coil 
Procedure Code. 


When there are two attachments levied on one and the same property one after 
the other, and the first attachment has come to an end, and the decree-holder has 
enforced his claim under the second attachment and has purchased the property 
at the auction sale in execution proceedings in which the second attachment was 
levied, in such a case, the claim of the decree-holder cannot be sald to be enforce- 
able under the first attachment and, therefore, the private transfer made during 
the subsistence of the first attachment cannot be sald to be void under s. 64 Civil 
Procedure Code, 1908. 

Section 64 of the Civil Procedure Code, 1908, contemplates only ane attachment 
and no other. Once an attachment is made, any transfer or delivery of the attach- 
ed property contrary to such attachment would be void under s. 64 as against all 
claims enforceable under that attachment. However, the attachment during the 
subaistenoe of which the transfer is effected or delivery of property is made, must 
be the same attachment under which all claims of the attaching creditor are en- 
forceable. If at the time of the enforcement of the claim, the attachment under 
which the claim is enforced is different from the earlier attachment, then the attach- 

*Decided, April 26, 1973. Second Appeal the decree passed by M, S. Ratnaparkhi, 2nd 
No. 1087 of 1965, against the deoiston of Jt. Civil Judge, Junior Dtvision and Judicial 


N. H. Sukhija, Assistant he at Dhula, Magistrate, First Class, Dhulia mm Regular Civil 
in Civil Appeal No. 204 of 1963, reversing Suit No. 275 of 1962. 
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ing creditor cannot take advantage of the earlier attachment, particularly when such 
earlier attachment has already ceased to exist for one reason or the other. 

Defendant No. 1 (the appellant) had obtained a money-decree against defendants 
Nos. 2 and 3 (respondents Nos. 2 and 3) in a regular civil sult in execution af which 
he filed a regular darkhast in 1954 attaching the plot of land in dispute on January 
18, 1955. The darkhast was disposed of on July 4, 1956 as partly satisfied, the Court 
not directing the attachment to continue. In the second regular darkhast which 
_-was filed on March 28, 1959 by defendant No. 1 and disposed of on July 24, 1959, 
mo fresh attachment was levied. In the third darkhast filed by defendant No. 1 
on December 29, 1959, fresh attachment on the suit plot of land was levied on July 
18, 1960. In due course the land was put up for sale and was purchased by de- 
fendant No. 1 on April 29, 1961. On February 20, 1955, that is, during the pendency 
of the first attachment, defendant No. 2 sold the plot of land under a registered 
deed to the plaintiff. On the question whether the sale effected by defendant No. 2 
in favour of the plaintiff on February 20, 1955; was vold, being hit by the provisions 
of s. 64 of the Civil Procedure Code, 1908:— 

Held, that as the first attachment came to an end om July 4, 1956 and fresh 
attachment was levied under the third darkhast filled on December 29, 1959, defen- 
dant No. 1 could not avail of the first attachment even though during the subststence 
of the first attachment the suit plot of land was sold; ! 

that the sale effected by defendant No. 2 was not void under s. 64, Civil Procedure 
Code, 1908, and 

that, therefore, defendant No, 1 could not acquire any title to the suit land at the 
auctlon-sale held in execution proceedings. 

Chindha v. Chhaganlal,| Nana Rao v. Arunachalam, and Swarupchand v, Janaki- 
ramayya,? 

Bhupendra Nath Kumar v. Joonus Hah Abdullah,4 

Gobind Stngh v. Zaim Singh, Nageshwar -Tewari v, Rup Narain Shukul,6 Bhag- 
wan Lal v. Rajendra Pd? Mina Kumari v. Buoy Singh? and M. Maruthachalam 
Pillai v. Padmavathi Ammal? referred to. 


THE facts appeee in the judgment. 


E. 8. Bhadii, for Dr. B.R. Nask, for the appellant. 
+; M.R. Kotwal, for M.A. Rans and Y.S. Kotwal, for respondent No. 1. 


MALVANKAR J: This is an appeal against the judgment and decree passed 
by the Assistant Judge, Dhulia, on May 7, 1965, in Civil Appeal No. 294 
of 1963, allowing the appeal and decreeing the suit being Regular Civil Suit 
No, 275 of 1962 which was dismissed by the trial Court with costs. The appeal 
arises this way 

- The asin appellant id original defendant No. 1, and respondents Nos. 2 
and 8 are original defendants Nos. 2 and 3. Respondent No. 1 is the original 
plaintiff. Defendant No. 1 had obtained a money-decree against defendants 
Nos. 2 and.8 in Regular Civil Suit No. 312 of 1950. The property in dispute 
which is a plot of land originally belonged to one Balabai- wife of Ishram. 
In the year 1947 defendant No. 2 had purchased this plot from Balabai On 
February 20, 1955, defendant No. 2 sold the plot to the plaintiff for Ra. 500 
under a registered sale-deed, exh. 45. After the purchase, the: plaintiff also 
constructed a cattleshed on it. Since then the plaintif was in possession 
and enjoyment of the plot along with an adjacent plot with which we are 
not concerned in this appeal. Defendant No. 1, after he obtained the money- 
decree, had filed Regular Darkhast No. 680 of 1959 against defendants Nos. 2 

3 (1928) 30 Bom. L.R. 1488, s.c. [1928] 6 (1986) 97 Ind. Cas. 547. 

A. I. R. Bom. 545. 7 [1028] A.I.R. Pat. 564. 
2 hei REA F.B. ae 9104 A.LR. P.C. 288, s.c. 19 Bom. 


R. 424, 
g9 C.W.N. 788. 9 (1970) 11 S.C.W.R. 174. 
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and 8 and had also prayed for the recovery of the amount under the decree 
by attachment and sale of the plot of land in dispute. On July 18, 1960 the 
order of attachment came to be passed and later on the attachment was levied. 
The plaintiff, however, alleged that he was not aware of this attachment. In 
April 1961, when the suit plot was put up for sale, he came to. know about 
this attachment and filed Miscellaneous Application No. 58 of 1961 for rais- 
ing the attachment. The Court, however, did not adjourn the sale, with the 
result that the plot came to be sold by auction on April 29, 1961 and was 
purchased by defendant No. 1—decree-holder. In due course, he also obtain- 
ed a sale certificate on July 25, 1962. The plaintiff also alleged that in attach- 
ing the suit plot and bringing it to sale, defendant No. 1 had perpetrated 
fraud on the Court. The miscellaneous application filed by the plaintiff 
ultimately came to be dismissed on October 5, 1961. The plaintiff, therefore, 
filed this suit for a declaration that the suit' plot bearing Grampanchayat 
No. 499 with the structure standing thereon situate in the village of Meher- 
gaon in Dhulia Taluka of the same District, belonged to him, that the same 
was not liable to be attached and sold in execution of the decree obtained by 
defendant No. 1 against defendants Nos. 2 and 3, and that the auction sale 
was void. He also prayed for permanent injunction restraining defendant 
No. 1 from taking possession of the plot. 

The suit was contested by defendant No.: 1 on several grounds. One of the 
grounds was that the sale-deed obtained by the plaintiff from defendant No. 2 
was bogus, sham, colourabl, fictitious and without consideration, and the 
same was executed to defeat his claim. He also denied that the plaintiff was 
ever in possession of this plot of land or had constructed any building there- 
on. He contended that the possession of the plot continued with defendants 
Nos. 2 and 8. He further contended that he had filed Regular Darkhast 
No. 511 of 1954 in January 1955 and that in that Darkhast he had got the 
suit plot attached on January 18, 1955. He had also obtained an mjunction 
against defendants Nos. 2 and 3 restraining them from entering mto any trans- 
action of sale of the suit plot privately. According to him, therefore, the 
gale being effected by defendant No. 2 in favour of the plaintiff while the 
attachment in Regular Darkhast No. 611 of 1954 was subsisting, the same 
was void. He also claimed for compensatory costa. Defendants Nos. 2 and 
3 were proceeded against ex parte. 

The learned trial Judge found that the sale-deed dated February 20, 1955 
executed by defendant No. 2 in favour of the plaintiff was bogus, sham, colour- 
able and fictitious document executed with a view to defeat the claim of de- 
fendant No. 1 against defendants Nos. 2 and 3, and that the sale-deed was 
without consideration. He, therefore, came to the conclusion that the plaintiff 
did not acquire any title under the sale-deed. The learned Ju also found 
that the sale-deed was void on the ground that it was executed while the attach- 
ment on the suit plot was subsisting on the date of the sale-deed, in the ex- 
ecution proceedings being Regular Darkhast No. 511 of 1954. The learned 
trial Judge, therefore, dismissed the plaintiff’s suit with costa. The plaintiff 
then went in appeal to the District Court, and the learned Assistant Judge who. 
heard ihe appeal came to the conclusion that though the suit plot was attach- 
ed in Regular Darkhast No. 511 of 1954 and on the date of the sale-deed yix. 
February 20, 1955 the attachment was subsisting, still the same came to an 
end later on when the same Darkhast came to be disposed of on July 4, 1956. 
He was, therefore, of the view that the attachment having come to an end, it 
could not render the transaction of sale void, though on the date of the sale- 
deed the attachment was subsisting. According to him, therefore, the sale in 
favour of the plaintiff being perfectly valid, defendant No. 1 could not acquire 
any title at the auction sale. As regards the contention of defendant No. 1 
that the sale was bogus, sham, colourable, fictitious and without consideration, 
he found against defendant No. 1. In the result, the learned Judge allowed the 
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appeal and passed a decree in favour of the plaintiff declaring his title to the 
plot of land in dispute and granting injunction against defendant No.1. Be 
ing aggrieved by this judgment and decree, defendant No. 1 has come to this 
Court in second appeal. 

The only important point that falls for determination in this appeal is 
whether the sale dated February 20, 1955 evidenced by the sale-deed, exh. 45, 
is void being hit by s. 64, Civil Procedure Code. For the purposes of con- 
sidering this question, a few facts which are not in dispute are these. Defen- 
dant No. 1 had obtained a money-decree against defendants Nos. 2 and 3 in 
Regular: Civil Suit No. 812 of 1950. In execution of this decree, he filed Re- 
gular Darkhast No. 611 of 1954. In this Darkhast, the plot of land in dis- 
pute was attached on January 18, 1955. However, the Darkhast ultimately 
came to be disposed of on July 4, 1956 as partly satisfied. It is material to 
note here that while disposing of the Darkhast the Court did not direct the 
attachment to continue. Thereafter, defendant No. 1 filed second Darkhast being 
Regular Darkhast No. 171 of 1958 on March 28, 1958, but the same was also 
disposed of on July 24, 1959. It is common ground that in this Darkhast 
no fresh attachment was levied on the plot of land in dispute. Thereafter, 
defendant No. 1 filed third Darkhast being Darkhast No. 630 of 1959 on 
December 29, 1959. In this Darkhast, fresh attachment was levied on the 
suit plot on July 18, 1960. In due course, the plot of land was put up for 
sale and was purchased by defendant No. 1 himself on April 29, 1961. While 
the first Darkhast was pending and attachment of the plot of land in dispute 
was subsisting, on February 20, 1955 the plaintiff purchased this plot from 
defendant No. 2 for Rs. 500 under the sale-deed, exh. 45. A few days before 
the execution of this saledeed, on January 17, 1955 defendant No. 1 had 
applied for injunction against defendant No. 2 restraining her from selling 
the land privately. This injunction was served both on defendants Nos. 2 
and 3 on January 18, 1955. On June 25, 1961, after the suit plot came to be 
purchased by defendant No. 1, the plaintiff applied under O. XXI, r. 58, Civil 
Procedure Code, for raising the attachment, but the application was dismissed 
on October 6, 1961. He, therefore, filed the present suit on September 4, 1962. 

In view of these facts, the question that arises for determination is whether 
the sale effected by defendant No. 2 in favour of the plaintiff on February 20, 
1955 under exh. 45 is void in view of the provisions of s. 64, Civil Procedure 
Code. The learned counsel Mr. Bhadti, appearing on behalf of the appellant, - 
has argued that when the first attachment was subsisting on February 20, 
1955, the date of the sale-deed, defendant No. 1 had an enforceable claim and, 
therefore, as against him the ‘sale becomes void in view of the provisions of 
s. 64, Civil Procedure Code. The learned counsel Mr. Kotwal, appearing on 
behalf of respondent No. 1, on the other hand, has argued that the first Dar- 
khast No. 511 of 1954, in ‘which the suit plot was attached on January 18, 
1955, having been disposed of on July 4, 1956, and there being admittedly 
no direction of the Court to continue the attachment, the attachment ceased 
and, therefore, there could be no claim enforceable under that attachment. 
According to him, therefore, s. 64, Civil Procedure Code would not assist de- 
fendant No. 1 in such a case. Secondly, he has argued that defendant No. 1 
having levied attachment afresh in Regular Darkhast No. 630 of 1959 which 
came to be filed on December 29, 1959 long after the sale-deed was executed 
on February 20, 1955, and in pursuance of this attachment the suit plot being 
brought to sale and purchased by defendant No. 1, obviously his claim could 
be said to be enforceable only under the second attachment. 

Now, s. 64, Civil Procedure Code reads thus: 

' “Where an attachment has been made, any private transfer or delivery of the pro- 
perty attached’ or of any interest therein and any payment to the judgment-debtor of 
any debt, dividend or other monies contrary to such attachment, shall be vold as against 
all claims enforceable under the attachment. 


1978.] MOTILAL MADANCHAND V. RAGHO (A.0.J.)}—Maloankar J. 211 


Explanation —For the purposes of this section, claims enforceable under an attach~ 
ment include claims for the rateable distribution of assets.” 


It is material to note that s. 64, Civil Procedure Code, therefore, contemplates 
only one attachment and no other. Once an attachment is made, if there is 
any transfer or delivery of attached property contrary to such attachment, 
such a transfer would be void as against all claims enforceable under that 
attachment. The word ‘“‘attachment’’ occurs thrice in this provision. Where 
it occurs first, it is “‘an attachment’’. Where it comes for the second time, 
it is “‘such attachment,” and where we read it for the third time, it is ‘‘the 
attachment.’’ Obviously, therefore, the attachment, during the subsistence 
of which the transfer is effected or delivery of property is made, must be 
the same attachment under which all claims of the attaching creditor are 
enforceable. If, therefore, at the time of enforcement of the claim, the attach- 
ment under which the claim is enforced is different from any earlier attach- 
ment, then obviously the attaching creditor cannot take advantage of the 
earlier attachment, particularly when such an attachment has already ceased 
to exist for one reason or the other. In the instant case, therefore, as we 
have already pomted out, the first attachment came to an end on July 4, 
1956 when the first Darkbast was disposed of. It was precisely for this rea- 
son that defendant No. 1 had to levy fresh attachment in Regular Darkhast 
No. 680 of 1959 which was filed on December 29, 19659. In between these two 
Darkhasta, he had also filed another Darkhast being Darkhast No. 171 of 
1958, but the same came to be disposed of on July 24, 1959, without there 
being any attachment levied on the suit plot. Not only this, but defendant 
No. 1 enforced his claim by bringing the suit plot to sale and purchased it 
himself in pursuance of the subsequent attachment and not the first attach- 
ment. That being ao, on the reading of s. 64, Civil Procedure Code itself, 
we are inclined to take the view that the first attachment which came to an 
end on July 4, 1956 cannot be availed of by defendant No. 1, even though 
during the subsistence of that attachment the plaintiff purchased the suit 
plot from defendant No. 2 on February 20, 1955. We are fortified in this 
view by several decisions of different High Courta. However, we are not 
pointed out any decision of our High Court bearing on thd: pomt. Before 
we deal with several decisions of different High Courta, it would be worth- 
while to refer to a decision of our High Court to which our attention is drawn 
by the learned counsel for the appellant. 

This decision is reported in Chindha v. Chhaganlal.! In this case, the ques- 
tion involved was as to the validity of the sale-deed dated June 8, 1920 in 
favour of the plaintiffs. The property covered by the sale-deed originally 
belonged to one Bhabhutsingh. On April 8, 1920, one Bhila, brother of the 
defendant, brought suit No. 261 of 1920 and attached before judgment the 
property in suit on April 28, 1920. On April 19, 1920, the plaintiffs brought 
a suit No. 287 of 1920 and attached the property before judgment on May 
28, 1920. On April 22, 1920, the defendant brought suit No. 294 of 1920 
and got the property attached before judgment on June 19, 1920. The sale- 
deed in favour of the plaintiffs for Rs. 8,000 was passed for satisfaction of 
the claim in their own suit and the claim of the defendant’s brother in suit 
No. 261 of 1920. Those claims were satisfied, and suit No. 287 of 1920 brought 
by the plaintiffs was dismissed for want of prosecution on June 15, 1920, and 
the suit of the defendant’s brother was similarly dismissed on June 22, 1920. 
The defendant, however, obtained a decree, and in execution of his decree he 
purchased the property on July 1, 1921. The contest was, therefore, between 
the defendant as an auction-purchaser in execution of his own decree and the 
plaintiffs as purchasers under the private sale from the origmal owner on 
June 8, 1920. It was urged in that case that the sale-deed in favour of the 
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plaintiffs was void under s. 64, Civil Procedure Code, as it was effected on 
June 8, 1920, at a time when there were two attachments before judgment in 
guit No. 261 of 1920 of the defendant’s brother and suit No. 287 of 1920 of 
the plaintiffs, and that the defendant himself attached the property on June 19, 
1920. The question, therefore, arose whether the private transfer in favour 
of the plaintiffs was contrary to the attachment within the meaning of s. 64, 
Civil Procedure Code. It was urged on behalf of the defandant-appellant in 
that case that though the private transfer in favour of the plaintiffs was prior 
to his attachment on June 19, 1920, he could take advantage of the existing 
attachments before Judgment in the defendant’s brother’s suit and in the 
plaintiffs’ suit which were subsisting at'the date of the sale in favour of 
the plaintiffs. This Court, however, held that inasmuch ag the claims of the 
plaintiffs and the defendant’s brother were satisfied from the considera: 
tion for the sale-deed m favour of the plaintiffs, and the plaintiffs’ suit was 
dismissed on June 16, 1920 and the defendant’s brother’s suit was dismissed 
on June 22, 1920, it could not be said that the plaintiffs’ sale-deed was con- 
trary to the two attachments which might be said to be technically subsisting 
on the date of the sale-deed. It was then argued that the sale-deed in favour 
of the plamtiffs was void against all claims enforceable under an attachment, 
and that the claim in the defendant’s suit was a claim enforceable under the 
attachments before judgments in the two suits which were subsisting at the 
date of the sale. This Court, however, held that in that case at the date of 
the sale in favour of the plaintiffs on June 8, 1920, there was no decree and 
no sale in execution of a decree. The attachment referred to in s. 64, Civil 
Procedure Code was the attachment under which the execution sale was held 
and not an attachment of a creditor who was paid off. This Court, therefore, 
held that there being no claims enforceable under the previous attachments 
under s. 64, Civil Procedure Code and the claim of the defendant not being 
one coming under the Hxplanation to s. 64, the claim of the defendant was 
not a claim enforceable under the attachment within the meaning of s. 64, 
Civil Procedure Code. It is no doubt true that the facts in this case were 
little different.. However, this Court observed that: ‘‘The attachment refer- 
red to in s. 64 (Civil Procedure Code) is the attachment- under which the 
execution sale is held and not an attachment of a creditor who is paid of.” It 
is true that in that case there were different attaching creditors and one attach- 
ing creditor was claiming benefit under the attachment levied by another 
attaching creditor in view of the provisions of s. 64, Civil Procedure Code. 
But at the same time, the Court has observed that the attachment referred 
to in s. 64, Civil Procedure Code is the attachment under which the execution 
sale is held and not an attachment of a creditor who is paid off. However, 
ag we have already indicated, apart from the aforesaid observations, it is pos-. 
gible to distinguish the present case from the facts of the case cited above. 


We may also refer in this connection to two decisions of the Madras High 
Court. The first is reported in Nana Rao v. Arunachalam, which is a Full 
Bench decision. The Madras High Court has held that s. 64, Civil Procedure 
Code provides that where property has been attached, any subsequent aliena- 
tion is void against all claims enforceable under that particular attachment, - 
but it does not go beyond this. An attachment effected after a private aliena- 
tion is not assisted by an attachment before the alienation. If the execution pro- 
ceedings in which the second attachment has been made, have been instituted 
before assets have been brought into Court, the creditor: will be entitled to rate- 
able distribution if the property is sold in the earlier execution proceedings, but 
if the sale takes place as the result of the attachment effected after the private 
alienation, a person who buys the property at the Court auction will not ob- 
tain a good title and the alienation would not be void as against hia title. It 
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is not necessary to refer to all the facts of the case because in this case also 
the facts were different, inasmuch as the attachment on which reliance was 
placed in support of the attack on mortgage had been made under a different 
decree from that in execution of which the anction-purchaser had purchased 
the property. Nevertheless, the Madras High Court has observed in that 
case that s. 64, Civil Procedure Code provides that where property has been 
attached, any subsequent alienation is void against all claims enforceable un- 
der that particular attachment, but it does not go beyond this. An attach- 
ment effected after a private alienation is not assisted by an attachment be- 
fore the alienation. Similarly, in Swarupchand v. Janakiramayya,; the same 
High Court has observed at p. 382 that all that s. 64, Civil Procedure Code 
provides is that any private transfer by the judgment-debtor of the property 
attached shall be void as against all claims enforceable under the attachment. 
It will not be accurate to read s. 64 as putting an end to the power of sale, 
because as between the transferor and the transferee, the alienation will un- 
doubtedly be operative. If the attaching credor is paid off or for any 
reason the attachment ceases to subsist, the alienes’s title will be unassailable. 
On facts, however, this case also is distinguishable. 


Coming to another set of cases relied upon by the learned counsel Mr. 
Kotwal, the first is Gobind Singh v. Zalim Singh* The facta of this case were 
similar to those of the present case. One Bachu Lal held a decree for money 
against one Behari Singh, and sold the decree to one Kauleshar. Kauleshar 
put this decree in execution in 1865. The property, the subject of the suit, 
was attached in execution of this decree on February 20, 1866, and on June 20, 
1867 the property was advertised for public sale. On June 17, 1867, while 
the attachment was subsisting, the judgment-debtor Behari Singh executed 
three conditional sale-deeds in respect of the attached property, conveying 
(1) one-third thereof to Shankardial Singh, (2) another third to Durga Singh 
and Dulli, ancestors of the plaintiffs, and (8) the remaining third to the ances- 
tors of the defendants. Possession was given to the vendees under these three 
deeds. In 1867 Kanuléshar’s application for execution was struck off pendimg the 
execution file. In February 1868, Kauleshar made a fresh application for execu- 
tion, and the property attached in 1866-67 was again attached on May 14, 1868. 
On September 18, 1875, another application for execution was made, the pro- 
perty conveyed to Durga Singh and Dulli by sale-deed No. 2 being attached, 
and the property conveyed by sale-deed No. 1 to Shankardial Singh being 
exempted on the allegation that he had made some payment towards satisfac- 
tion of the decree. The case was struck off. In 1876 the judgment-debtor’s 
sons Nand Kishore and Deonarain Singh brought a suit against the conditional 
vendees under sale-deed No. 8, the ancestors of the defendants in the suit, to 
set aside the sale made to them on the ground that it was made ulira vires by 
their father, and whilst he was of unsound mind. This suit was dismissed by 
the Court of first instance on June 21, 1876, and that decree became final as 
no appeal was preferred therefrom. In 187 8 Kauleshar resumed proceedings 
in execution of his decree and moved the Court to sell one-half of the two-thirds 
bought by the vendees under the sale-deeds Nos. 1 and 8, the other moiety 
bemg exempted from sale. This application, like the others, was struck off on 
October 15, 1879. Finally, in 1880 Kauleshar executed his decree and brought 
to public sale the property conditionally sold in 1867 to the ancestors of the 
defendants in the suit (saledeed No. 3). The plaintiffs in the suit, the des- 
cendants of Durga Singh and Dulli (sale-deed No. 2) bought the property and 
brought the suit against the defendants, the vendees under the deed No. 8, to 
set aside that deed, and to recover posseasion from them, claiming on the ground, 
among others, that the alienation of the property was made while it was under 
attachment, and it was therefore void under s. 240 of Act VITI of 1859 and 
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8. 276 of Act X of 1877. The Court of first instance held in respect of this 
ground of claim that the attachment of 1866-67 did not affect the validity of 
the alienation to the defendants, as such attachment had been inoperative, and 
it dismissed the suit. On appeal by the plaintiffs, the lower appellate Court 
held that the alienation was void under s. 240 of Act VIII of 1859, having been 
made while the property was under attachment, and gave the plaintiffs a decree. 
The defendants appealed to the High Court, contending that the attachment 
of 1866-67 did not affect the validity of the alienation to them. The High 
Court held that a private alienation of property under attachment was void 
under s. 276 of the Civil Procedure Code as against all claims enforceable under 
the attachment only. Therefore, where property attached in execution of a 
decree was alienated, and was after such alienation again attached, the first 
attachment having expired, and was brought to sale in pursuance of the second 
attachment, and the purchaser sued for possession of the property claiming on 
the ground that the alienation of the property was void under the provisions 
of s. 276, that as no claim was enforced or was enforceable under the first 
attachment, under which the property was alienated, but the purchaser was 
claiming under the second attachment, such alienation could not be assailed 
under the provisions of s. 276. It may be noticed here that the provisions of 
B. 64 of the Civil Procedure Code, 1908, are similar to the provisions of 
s. 276 of the Civil Procedure Code, 1877. It would thus be sean that this deci- 
sion. clearly helps respondent No. 1-Plaintiff in this case. Likewise, in Nagesh- 
war Tewari v. Rup Narain Shukul,>.which is also the decision of the Allahabad 
High Court and which only follows the aforesaid decision of the Division Bench, 
it is held that a transfer by a judgment-debtor of property attached in execu- 
tion of a decree against him, after such attachment had ceased by virtue of 
O. XXI, r. 57, Civil Procedure Code, and before a re-attachment of the same, 
is not void under s. 64, Civil Procedure Code against the claims of a purchaser 
of the properties in execution sale, inasmuch as the property is sold in pur- 
suance of the second attachment and not the first. In that case also, the 
facts were almost similar to the facts of the present case. In that case, Tirjagi 
Nara Tewari, defendant No. 2, instituted a suit for possession of property 
against Rup Narain Shukul, the plaintiff. The suit was dismissed and Rup 
Narain Shukul got a decree for costs. In execution of his decree, he applied 
for the attachment of the property now in suit and the attachment of that 
property was ordered on September 22, 1916. While that attachment was stil 
subsisting, Tirjagi Narain Tewari, the owner of the property, hypothecated it 
on June 8, 1917 to Nageshwar Tewari, his uncle, defendant No. 1. The plain- 
tiff’s application for execution was struck off on February 23, 1918, but the 
plaintiff made a fresh application for attachment on September 10, 1918, and 
the property was re-attached and was sold on February 20, 1920, and was 
purchased by the decree-holder himself. The plamtiff-decree-holder sued for 
a declaration that the mortgage executed by the judgment-debtor on June 3, 
1917 was not binding on him and did not affect the property which he pur- 
chased at the acution sale. The trial Court dismissed the plaintiff’s suit, but 
the-lower appellate Court had decreed the claim on the finding that the mort- 
gage which was executed on June 3, 1917, when the property was under the 
prior attachment, did not affect the property which was sold m pursuance of 
the subsequent attachment. The High Court, however, held that the transfer 
was not. affected by s. 64, Civil Procedure Code, inasmuch as the transfer was 
under prior attachment and the claims of the decree-holder were enforceable 
under the subsequent attachment in pursuance of which he himself had pur- 
chased the property at the auction sale. 


The learned counsel Mr. Kotwal has also invited our attention to a decision 
of the Patna High Court in Bhagwan Lal v. Rajendra Pd® In that case, a 
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mortgage which came to be executed while attachment was subsisting came 
to be challenged. However, later on that attachment ceased to exist and there 
was fresh attachment in another execution proceeding, and the question arose 
whether the claim of the decree-holder could be said to be enforceable under 
the first attachment, and the Patna High Court held that the attach- 
ment contemplated in s. 64, Civil Procedure Code is that under which the 
claim is enforceable. Tt was-also argued in that case that the mortgage was 
void within the meaning of s. 64, Civil Procedure Code against the present 
claim because it was a claim which might have been enforced under the earlier 
attachment which came into operation before the mortgage. But this argu- 
ment was repelled by the Patna High Court, observing that if the claim ceased 
to be enforceable under an attachment relied upon as avoiding the alienation, 
it seams obvious that there is no longer any claim enforceable thereunder and 
the section contemplates a claim which remains enforceable and not one which 
might have been enforeed under an attachment which has since come to an 
end. The Patna High Court, therefore, also to have taken the same 
view as that of the Allahabad High Court. 


In this connection, we may also usefully refer to a decision of the Privy 
Council reported in Mina Kumari v. Bijoy Singh.’ In that case, one A had 
obtained two decrees against the same Judgment-debtor and had ‘purchased the 
properties in Court sale by attachment and sale in execution of the second 
decree, while the attachment effected in execution of the prior decree was kept 
subsisting, the ‘execution petition itself having been allowed to be dismissed 
with the dearee-holder’s consent, and the judgment-debtor privately sold the 
properties to another creditor by sale-deeds dated the day previous to the date 
of attachment in execution of the second decree. Their Lordships of the Privy 
Council held that the private aliense’s title must prevail, because the private 
sale itself was a day previous to the attachment in pursuance of the decres 
which actually led up to the sale, and that the effect of the earlier attachment 
in the prior decree was to entitle the decree-holder to the benefit of the later 
attachment and would not otherwise place him on a better position. The mere 
_fact that the same person is the decree-holder in both the cases would not 
strengthen the position of the decree-holder purchaser. In arriving at this 
decision, their Lordships have also observed that though the word ‘‘attach- 
ment’’ occurs three times in s. 276 of the Code of Civil Procedure, 1882, the 
reference is to one, and only one attachment; that one in this case was the later 
attachment under which the property was sold. All that can be done is to 
employ that attachment for the purpose of impugning the private appr 
for it is on that alone that the decree-holder’s title to the property in sul 
could rest. Similarly, in M. Marathachalam Pilas v. Padmavathi ie Ammott 
their Lordships of the Supreme Court have observed that by s. 64 the attach- 
ment is void as against all claims enforceable under the attachment and it is 
not void generally. The mere existence of another attachment on the date of 
the private transfer and its later removal did not invalidate the private trans- 
fer. In that case, one G. H. Muhammad Yousuff Sait was the owner of a house 
at Ootacamund. M. Marathachalam Pillai obtained a money-decree against 
Sait and attached the house belonging to Sait in execution of the decree on 
August 7, 1956. The house was then put. up for sale and was purchased by 
Pillai with the leave of the Court on February 7, 1958. In obtaining Poeses- 
sion of the house, Pillai was obstructed by Padmavathi, who was respondent in 
the appeal before the Supreme Court, who claimed that she had purchased it 
for Rs. 15,000 under a private sale from Sait on October 9, 1956. The execut- 
ing Court ordered in a summary enquiry that the obstruction raised by Pad- 
mavathi be removed. Padmavathi then filed a suit in the Civil Court for 
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setting aside the summary order. The trial Court dismissed the suit against 
Pillai holding that the house had been properly attached and the sale being 
contrary to the attachment levied by Pillai was void against all claims there- 
under. In appeal, the High Court of Madras held that the attachment was 
not made according to law, since the requirements of O. XXI, r. 54, Civil Pro- 
cedure Code, had not been complied with. The High Court reversed the de- 
cree, and decreed Padmavathi’s suit. Pillai went in appeal to the Supreme 
Court on a certificate granted by the High Court. Their Lordships of the 
Supreme Court held that the attachment was bad in law and on that ground 
Padmavathi’s suit was decreed. However, an alternative contention was ad- 
vanced before their Lordships on behalf of the appellant. It was argued that 
at the time of sale in favour of Padmavathi there was another outstanding 
attachment and, therefore, the sale being contrary to such attachment was in 
any event void. It appeared that on January 17, 1956 Pillai had in execution 
of a decree obtained in Suit No. 55 of 1953 attached the property, but that 
attachment was removed on March 23, 1957 on satisfaction of the decree. Their 
Lordships, therefore, observed that by s. 64, Civil Procedure Code, the attachment 
was only void as against all claims enforceable under the attachment, and it was 
not void generally. Since the attachment effected on January 17, 1956 was re- 
moved, any private alienation contrary to such attachment could not be regarded 
as void i were no claims enforceable under the attachment dated Janu- 
ary 17, 1956. 


It would thus be seen that in the instant case, defendant No. 1 having pur- 
chased the plot of land in dispute in execution proceedings in which second 
attachment came to be levied, his claim could be said to be enforceable within 
the meaning of s. 64, Civil Procedure Code, under that attachment only and 
not under the first attachment, during the subsistence of which the plaintiff 
purchased the plot of land in dispute from defendant No. 2 and the attachment 
came to an end on account of the execution proceedings being disposed of. 


The learned counsel Mr. Bhadti, however, strongly relied upon a deci- 
sion of the Caleutta High Court reported in Bhupendra Nath Kumar v. Joonus 
Haji Abdulah.” That was an application for the revision of an order dated 
September 24, 1984 made by the lower Court, dismissing a claim in execution 
proceedings under these circumstances. The predecessora of the petitioners 
had obtamed a money-decree against the opposite party No. 2 for about 
Ra. 600. The opposite party No. 1 obtained another money-decres against the 
same judgment-debtor for about Rs. 3,000. The petitioners put their decree 
into execution in Execution Case No. 264 of 1980 and attached certain proper- 
ties including those now in suit on June 4, 1930. The opposite party No. 1 put 
his decree Into execution in Execution Case No. 228 of 1930 and attached the 
properties now in dispute on September 18, 1980. On October 17, 1980, the 
judgment-debtor opposite party No. 1 made a private transfer of the properties 
in favour of the petitioners for about Rs. 4,500 and out of this money Re. 3,400 
was paid to a mortgagee who had taken the mortgage long before the attachment. 
Ra.-600 was credited to the petitioners’ decree and the balance was paid in cash. 
Then the petitioners brought Title Suit No. 40 of 1931 for a declaration that 
the decree obtained by the opposite party No. 1 was collusive and the attach- 
ment was a bogus one. The opposite party No. 2 was made a party to that 
suit. The suit was subsequently referred to arbitration and on March 29, 
1984, a decree was made in terms of the award. The material terms of this 
award, so far as we are concerned, are these: 

‘The attachment effected at the Instance of the Opposite’ Party No. 1 on 18th Sep- 
tember, 1980, ‘in Fixecution Case No. 228 of 1980 was declared to be valid and effective 
. and the Petitioners’ purchases on 17th October, 1980, was subject to that attachment.” 
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Subsequently, it appeared that the opposite party No. 1 proceeded with the 
Execution Case No 228 of: 1980, but on May 25, 1984, he having taken no steps, 
it was dismissed for default. On the following day, however, he started a 
fresh execution case being Case No. 93 of 1934, and again attached the said 
property. Thereupon the petitioners filed a claim under O. XXI, r. 58, Civil 
Procedure Code for a declaration that their position remained unaffected by 
the subsequent attachment. The learned Judge of the lower Court held that 
the Execution Case No. 228 of 1930 having been dismissed on May 25, 1934, 
the attachment ceased thereby. But he also held that, both according to the 
decree in terms of the award and according to the provisions of s. 64, Civil 
Procedure Code, the transfer made in favour of the petitioners on October 17, 
1930 was void as against the decree-holder opposite party No. 1, and in that 
view he dismissed the petition. Against that judgment, the revision applica- 
tion was filed. It would thus be seen that in that case under the award attach- 
ment was declared to be valid and sale was made subject to the attachment. 
That being the position, the Caleutta High Court held that the claim referred 
to in s. 64 was the claim of the decree-holder enforceable under the attachment. 
In view of the peculiar facts of that case, therefore, it could not be said that 
the claim of the decree-holder, who was opposite party No. 1, was not enforce- 
able under the attachment, pending which the petitioners made their purchase. 
Moreover, the Report shows that the two Allahabad cases cited above were also 
cited before the Calcutta High ‘Court in that case, and the High Court dis- 
tinguished these two cases observing that in those two cases the decree-holder 
had made an auction-purchase at a subsequent attachment and he then brought 
a suit to declare a transfer made during a previous attachment void. Similarly, 
the aforesaid Patna case was also cited before the Calcutta High Court in that 
case, and that case was also distinguished by the Calcutta High Court observing 
that in the Patna case a mortgagee pending an attachment brought the suit 
for a declaratron that an auction-purchase made by the decree-holder at a subse- 
quent attachment was made subject to his mortgage. It is no doubt true that 
the Calcutta High Court has observed at p. 736 thus: 

“| ..4s regards the other cases, we must disagree in so far as they support the pro- 
position that where an attachment has been made, a private transfer contrary to such 
attachment may not be void as against a clatm enforceable under the attachment on 
the ground that the attachment has ceased.” 


But nevertheless, this decision cannot help the present appellant in support of 
the proposition that when there are two attachments levied on one and the same 
property one after the other, and the first attachment has come to an end, and 
the decree-holder has enforced his claim under the second attachment and has 
purchased the property at an auction sale in execution proceedings in which 
the second attachment was levied, the private transfer made during the subsis- 
tence of the first attachment becomes void. On the contrary, as we have already 
pointed out, in such a case, the claim of the decree-holder cannot be said to be 
enforceable under the first attachment and, therefore, the private transfer made 
during the subsistence of the first attachment cannot be said to be void under 
s. 64, Civil Procedure Code. 

We are, therefore, of the opinion that the sale by defendant No. 2 in favour 
of the plaintiff m the instant case cannot be said to be void under a. 64, Civil 
Procedure Code and must be held as perfectly valid in law. Defendant No. 1, 
therefore, cannot acquire any title to the plot of land in dispute at the auction 
sale held in execution proteedings being Darkhast No. 630 of 1959. 

The learned counsel Mr. Bhadti then argued that at any rate, in the mstant 
case, the learned appéllate Judge wrongly threw the onus of proof on defen- 
dant No. 1 to prove that the sale was not fraudulent. In the first place, we do 
not find from the record that defendant No. 1 had challenged the sale on the' 
ground that it was fraudulent. All that he had contended was that the sale 
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was bogus, sham, fictitious, colourable, and without consideration. The learned 
trial Judge framed the issue No. 2A on this point casting onus on defendant 
No. 1 to prove that the sale-deed was bogus, sham, etc. The learned counsel 
had no quarrel regarding the onus of proof placed on defendant No. 1 for pro- 
ving this issue No. 2A. The learned appellate J udge, while drawing the points 
for determination, raised the point in these terms: ‘‘ Whether the disputed sale- 
deed is bogus, sham, colourable, fictitious and without consideration and the 
respondent No. 2 had continued to be the owner and in Possession of the suit 
plot?’ He, therefore, did not place onus in respect of this point either on the 
plaintiff or on defendant No. 1. The learned counsel, however, has drawn our 
attention to the discussion on this issue in paras. 15 to 19 of the judgment and 
has argued that this discussion shows that the onus was wrongly thrown on de- 
fendant No: 1. We cannot agree. It appears from the discussion that the 
learned Judge has considered the evidence adduced by the parties on both the 
sides, and the plaintiff having proved his sale-deed and the consideration for 
the same, he was of the view that defendant No. 1 who alleged that the transfer 
was without consideration, bogus and fictitious, had failed to prove it. We, 
therefore, do not think that the onus was wrongly thrown on defendant No. 1. 
Moreover, the parties op both the sides having adduced evidence in this case, 
the question of onus becomes only academic. 

Lastly, the learned counsel contended that the learned appellate Judge mis- 
read the oral evidence and invited our attention to para. 17 of his judgment. 
We have carefully gone through this paragraph and we are of the opinion that 
the learned Judge correctly appreciated the evidence and there is no ques- 
tion of misreading any part of it. We, therefore, do not find any substance in 
this contention either. o 

The result, therefore, is that the decree passed by the lower appellate Court 
must be confirmed and the appeal is dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Bhole. 
SHRINIVAS SUBYYA ALWA 


v. 
KRISHNAVANI VASUDEO MUDLIYAR.* ` 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Secs. 
13(1)(e), 5(8)(b)—“Premises” meaning of—Tenant sub-letting too rooms in hotel 
after coming into force of Bom. Act XLIX of 1959—Eiffect of such sub-tletting—Trane- 

_ fer of Property Act (IV of 1882), Secs. 116, 106—Holding over. 
. ‘The respondent landlady gave on lease a house, together with bungalow, out- 
houses etc. to the petitioner in the year 1848 for three months. The petitioner continued 
in possession even after the expiry of the period of lease and used the premises for 
running a lodging and boarding house. In the year 1961, the petitioner sublet two 
_ rooms out of the premises to a money-lender who used them as godown for storing 
articles pledged to him. On the sub-tenant filing an application for fixation of stan- 
dard rent in respect of the premises in 1966, the respondent landlady learnt about 
the sub-letting by the petitioner. She served notice to quit on the petitioner om the 
` ground of unlawful subletting, profiteering by such sub-letting and non-user of the 


aa the word “premises”, under the definition in s. 3(8)(b) of the Bombay Renis, 

Hotel and Lodging House Rates Control Act, 1947, did not include a roam or other 

accommodation in a hotel or lodging house, the application of s. 13(/)(e) of the Act 
- was not attracted to the instant case. 


*Decided, July 11, 1973. Special Civil Ap- Application No. 1891 of 1970). 
plication No. 977 of 1970 (with Special Civil 
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Held, that as there was no nexus between the business of the hotel and that af 
the sub-tenant who was a money-lender and who used the rooms for the purpose 
of storing articles pledged with him, the user of the two rooms was in no way 
connected with the general purpose of hotel and the provisions of s. 13(1)(e) of the 
Act were attracted because the tenant had unlawfully sublet the rooms in question 
in 1981 after the coming into operation of Act XLIX of 1950; 

Jhamandas Ramchand v. State of Bombay! and Associated Hotels of India v. R. N. 
Kapoor, referred to. 

Held further, that where on the expiry of the lease by efflux of time the tenant 
continued in possession by virtue of the protection given to him by the Bombay Rents, 
Hotel and Lodging House Rates Control Act, 1947, and paid rent to the landlady 
and she accepted such rent, there could not be any inference that because of this 
conduct there was a fresh agreement between the landlady and the tenant nor 
could tt be gaid that in such a case the tenant was holding over under s. 116 of 
the Transfer of Property Act, 1882. As such occupation did not confer any rights 
upon the tenant, the landlady was not required to determine the tenancy by a notice 
under `s. 106 of the Transfer of Property Act. 

Ganga Dutt v. Kartik Chandra Das} and Bhawan Lakhamshi v. Himatlal,4 re- 
ferred to. 


Tue facts appear in the judgment. 


Special Civil Application No. 1391 of 1970. 

K.J. Abhyankar, for the petitioner. 
S.M. Mhamane and 8.K. Vatdya, for respondent No. 1. 
V.Z. Kankarta, for respondents Nos. 2(1) to 2(5). 

Special Cail Application No. 1891. of 1970. 
N. Gadg and V.Z. Kankarwa, for the petitioner. 
M. Mhamane and S.K. Vaidya, for respondent No. 1. 
K.J. Abhyankar, for respondents Nos. 2(1) to 2(5). 


V. 
S. 


BHOLE J. These applications arise out of the ejectment proceedings initia- 
ted by the landlady under the provisions of the Bombay Rent Act. In Spe- 
cial Civil Application No. 977 of 1970 the tenant-original defendant No. 1 is 
the petitioner and in Special Civil Application No. 1391 of 1970 the sub-ten- 
ant origmal defendant No. 2 is the petitioner. Respondent No. 1-landlady 
gave House No. 365 Rasta Peth, Poona together with the bungalow, outhouses 
etc. on lease in the year 1948 to the petitioner under the rent note dated Novem- 
ber 18, 1948. The period under the said rent note was three manths from 
October 20, 1948 onwards. Even after the expiry of the said period the peti- 
tioner continued to be in possession of the premises but the premises were used 
by them for running a lodging and boarding house. The petitioner under a 
different document sublet two rooms out of these premises to the sub-tenant, 
who is using the said two rooms for a godown. He is a money lender and he used 
those two rooms for the purpose of storing articles pledged with him. His 
sub-tenancy started in the year 1961. It appears that in the year 1966 the 
sub-tenant filed an application for the purpose of fixing the standard rent of 
the suit premises. Although the petitioner was to pay rent at Ra. 75 per month 
to the landlady, the petitioner rented the two rooms at a rent of Rs. 75 to the 
sub-tenant. He, therefore, complained about this rent and wanted the standard 
rent to be fixed. It ig at this time that the landlady learnt that the 
petitioner had sublet the two rooms to the sub-tenant. 


She, therefore, served a notice on the petitioner to quit on February 2, 1966 
on the ground that the petitioner had unlawfully sublet the two rooms. Her 


1 (1984) 57 Bom. L.R. 988. 3 [1961] A.LR. S.C. 1067. 
a [1959] A.LR. 8.C, 1269. 4 (1971) 75 Bom. L-R. 404, 8.C. 


220 THE BOMBAY LAW REPORTER. [VoL. LXXVI. 


other ground for the purpose of ejecting the petitioner-tenant was that he 
was profiteering by subletting the two rooms. The third ground on which 
she wanted to eject the petitioner was that the premises were not used by 
the petitioner for the purpose for which they were let for a continuous period 
of six months immediately preceding the suit. . 

‘The trial Court found that the landlady had established that the petitioner 
had unlawfully sublet a part of the suit premises to the sub-tenant. That 
Court, however, negatived the other two grounds on which her suit was based. 
The trial Court is also of the view that the tenancy was not duly terminated 
by a valid notice. Accordingly, therefore, her- suit was dismissed. This or- 
der, therefore, was challenged in the appellate Court and the learned Fixtra 
Assistant Judge, who heard the appeal, found that the tenancy was properly 
determined and that the petitioner had illegally sublet the two rooms to the 
sub-tenant. Accordingly, therefore, he decreed the suit of respondent No. 1 
and directed that both the petitioner as well as the sub-tenant to put respon- 
dent No. 1 in possession of the suit premises. There are other incidental 
orders. This order of the learned Extra Assistant Judge is challenged here. 
The only point, therefore, that arises here for consideration is whether this 
order is according to law. 

The learned advocate Mr. Abhyankar for the tenant-petitioner, original 
defendant No. 1, contends here that the learned Extra Assistant Judge has 
committed an error in law when he decided that the notice terminating the 
tenancy was valid and when he ordered the tenant to deliver possession. Ac- 
cording to him s. 13(7) (e) of the Bombay Rent Act is not attracted to the 
facts and circumstances of this case because the case of the original tenant 
and the sub-tenant is governed only by s. 5(8)(b); that the word ‘‘ premises’ 
in the Rent Act does not include a room or other accommodation in a hotel 
or lodging house. On the other hand, the learned advocate Mr. Vaidya for 
the respondent-landlady contends here that the provisions of s. 18(7)(6) are 
attracted to the facta and circumstances of our case and that in the cireum- 
stances of our case a notice in fact is not necessary under s. 106 of the Transfer 
of Property Act. We will, therefore, have to examine these rival conten- 
tions. 

Taking the first contention of Mr. Abhyankar that the provisions of 
s. 18(7)(¢) of the Bombay Rent Act are not attracted to the facts and cir- 
cumstances of this case, it must at once be stated that this point was not argued 
at all at any time before in the Courta below. This is the first time that such 
an argument based on the construction of aa, 18(7) (e) and 5(8)(b) of the 
Rent Act is made but Mr. Abhyankar answers and says that this-is a ques- 
tion of law and that, therefore, it can be raised even in these proceedings. I 
do not think this is purely a question of law. It is a mixed question of law 
and fact. If Mr. Abhyankar has to contend that these two rooms given to the 
sub-tenant by the tenant are the rooms in a hotel or a lodging house, then 
such evidence ought to have been collected after giving due notice to all the 
parties to the proceedings. Such a contention was never taken before and 
therefore no issue was also framed. If that is so, then since the point whether 
the two rooms are in a hotel or are not in a hotel was not specifically raised 
by the parties, I do not think Mr. Abhyankar can raise such a contention. 

Assuming that he can raise such a contention, I think there is enough evi- 
dence on record to show that the two rooms given by the tenant to the sub- 
tenant were not the rooms in the lodging house run by the tenant. There is 
an application by the tenant to the Health Officer, Poona Municipal Corpora- 
tion asking him to exclude the two rooms which he had given to the sub-tenant 
for the purpose of reducing the licence fea because they did not form part 
of the lodgmg house. Accordingly, therefore, the Health Officer appears to 
have also passed the ‘order reducing the licence fee of the lodging house after 
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excluding the two rooms from it which were:given to the sub-tenant. There 
is another letter. (exh. 78). dated September 18, 1964 wherein the sub-tenant Par- 
mar had written to the tenant that he had kept his cycle and other articles in. those 
two rooms which were let ont to him. Parmar-is-a shroff and a money lender 
‘and he was storing all the drticles which were pledged- with him by his 
customers. The point ‘therefore that arises here for consideration, even as- 

that Mr. Abhyankar can argue this point, is whether in such circum- 
stances a. 13{7) (e) of the Rent Act is-attracted or is not attracted. 

-Under s. 18(J)(6) notwithstanding anything: contained in this Ast bat 
subject to the provisions of-s’ 18 and s. 15A ‘a landlord shall be entitled to 
recover possession of any premises if the Court is satisfied that the tenant 
has since the coming into operation of this Act unlawfully sublet the whole 
or part of the premises. ` Admittedly the sub-tenancy started in the year 1961, 
which “is after the coming into operation of Bombay Act XLIX of 1959 and 
therefore the tenant cannot sublet. But the stress is laid by Mr. Abhyankar 
on the word ‘‘premises’’ and says that these rooms are not ‘‘premises’’ under 
the provisions of the Rent Act and for that purpose he relies on the definition 
of the word‘ ‘‘premises’’ in s. 5(8)(b). Under this definition ‘‘premises’’ 
means any building or part of a building let or given on licence separately 
including’ the three categories specified in eL ($), (#) and ($), but does not 
include a room or other accommodation in a hotel or lodging house. 
Mr. Abhyankar relies of the expression ‘‘does not include a room or other 
accommodation in a hotel or lodging house’’ in the. definition and says that 
these two rooms which were sublet to the sub-tenant cannot be the ‘‘premises’’ 
mentioned in s. 18(7)(6). He relies in support of his contention on Jhaman- 
das Ramchand v. State of Bombay! and Associated Hotels of India v. 
B. N. Kapoor? On the other hand,.Mr. Vaidya for the landlady says that 
these two cases mstead of supporting the case of Mr. Abhyankar support the 
case of the landlady because these two rooms cannot be said to be the rooms 
in a ‘hotel or lodging house. 

The ratio of the Supreme Court case ig that the room sublet must be the 
room in a hotel m not only physical sense but in the sense that it ia directly 
or indirectly used by the hotel. Mr. Justice 8.K. Das observed that it must 
be a part of a hotel in physical’ sense and its user must be connected with the 
general purpose of the hotel. According to Mr. Justice Sarkar there should 
be some reasonable nexus between the business of the sub-tentant and that of 
the hotel. We have the evidence as said earlier to show that these two rooms 
cannot be said to be the rooms in a hotel; there is no nexus between the busi- 
neas of the hotel and that of the sub tenant who is a money lender and who 
used the rooms for the purpose of storing the articles which were pledged 
with him. It may be that the two rooms in question are in the premises of 
the lodging house but the user of the two rooms is in no way connected with 
the general purpose of the hotel -in whose premises they are. The ratio of 
the Supreme Court case in my view therefore does not help Mr. Abhyankar. 

The ‘observations, in ' Jhamoandas Ramchand v. State of Bombay also m my 
view do not help Mr. Abhyankar. Mr. Justice Tendolkar was dealing with 
the word ‘‘premises’’ as defined in the Bombay Land Requisition Act, 1948. 
Incidently he also referred to the definition of ‘‘premises’’ in the Bombay 
Rent Act and observed as follows (p. 940): 

liga bi aana ena thee cactelly. dok at the miig pouon GF the aay 
Rent Control Act, 1947. The definition of ‘premises’ given in s. 5(8)(6) af the Bombay 
Rent Control Act, 1947,. is in all essential. particulars the same as under the Bombay 
Land Requisition Act, 1948, except that there is included in the definition af the word 
‘premises’ in the Rent Act ‘Any furniture suppHed by. tbe landlord for use in a building 
or part of a building’ The distinction is not material for the purpose af’ construction 


‘1 (1954) 57 Bom. L.R. 988. `. 2 [1059] A.LR. S.C. 1862. 
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of words ‘but does not include a room or other accommodation in a hotel or lodging 


within the meaning of the Bombay Rent Control Act, 1947, and were never intended 

to be excluded from the definition of the word ‘premises’ In that Act so as to deprive 

the tenant thereof of the benefits of the Act. The words, therefore, in s. 5(8)(b) in 

the definition of ‘premises’ in the Bombay Rent Control Act, viz. 

a room or other accammodation in a hotel or lodging house’ quite clearly and without 

question refer not to the entire hotel or lodging house but to only a room or any 
no 


E 
: 
i 


Act, and therefore whatever may be the merits in the other contentions of the peti- 
tioner, they do not arise for determination on this petition”. 


Therefore Mr. Justice Tendolkar was also of the view that Part IT of the 
Bombay Rent Act does not include within its scope an entire hotel or lodging 
house. He therefore held that the definition of the word ‘‘premises’’ in the 
Bombay Rent Act is only with reference to a room or any other accommoda- 
tion in a hotel or a lodging house. An entire hotel or lodging house is not 
excluded from the definition of the ‘‘premises’’ under the Bambay Rent Act. 
In this view of the matter therefore Mr. Abhyankar’s contention cannot be of 
any substance. The provisions of s. 18(/)(6) of the Bombay Rent Act there- 
fore are attracted because the tenant had unlawfully sublet the rooms in 
question which are in a hotel and lodging house. 

It is next contended for the petitioner-tenant that the notice given by the 
landlord to the tenant is not good. Under the agreement reached between the 
landlady and the tenant on November 18, 1948 the entire property was taken 
on rent with effect from October 20, 1948 for a period of three months for 
conducting a lodging and a boarding house. Three months expired on 
January 20, 1949. The landlady gave the notice on March 2, 1966, in which 
she had mentioned that he had illegally sublet a portion of the premises con- 
sisting of two rooms to Parmar on a rent higher than what he was paying 
her and that therefore he was profiteering. She had also mentioned in her 
notice that the month of tenancy commenced on the ist day of every calendar 
month according to Gregorain calendar. She had further called upon the 
tenant to deliver peaceful and vacant possession of the premises to her at 
the end of the month of tenancy which expired after fifteen days after the 
receipt of the notice i.e. April 1, 1966, or such other date when the month of 
tenancy terminates according to him (tenant) and also to pay rental due uptill 
then. Mr. Abhyankar says that under the agreement the tenancy starts from 
10th of every month and therefore the notice that his month of tenancy expires 
by the end of the month and that he should vacate on April 1, 1966 is bad. It is 
bad because she ought to have terminated the tenancy at the end of the month 
of tenancy which is mentioned m the agreement. According to him the agree- 
ment expired on January 20, 1949 and therefore the tenant was holding over 
under s. 116 of the Transfer of Property Act. If that is so, then according 


` 
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to Mr. Abhyankar, this notice terminating his tenancy by the end of the month 
is not valid. It is contrary to the tenancy month agreed to in the agreement. 
This appears to be the view of the trial Court but the learned Extra Assistant 
Judge disagreed with that view and held that the notice given by the landlady 
was quite valid; that in fact in this case no notice under s. 106 of the Transfer of 
Property Act ‘was necessary because the tenant was merely a statutory tenant. 
I am inclined to agree with that view firstly because the landlady relied on the 
agreement and secondly because after the efftux of time under the agreement 
the tenant becomes a statutory tenant and not a tenant holding over. 

In Ganga Dutt v. Kartik Chandra Das; the Supreme Court was considering 
ss. 106 and 116 of the Transfer of Property Act and also contractual tenancy 
and expiry of lease by efflux of time. That was a case in which the appellant 
was a contractual tenant from June 15, 1915 till June 15, 1947. The West 
Bengal Premises Rent Control (Temporary Provisions) Act, with which the 
Supreme Court was concerned, came into force before June 15, 1947. After 
the expiry of the contractual tenancy the notice was served by the landlord only 
for terminating the tenancy of the appellant because there was no contractual 
tenancy after June 15, 1947. So far as our case is concerned, there is no con; 
tractual tenancy between the landlady and the tenant. In the case before the 
Supreme Court the landlord had accepted the amounts paid by the appellant 
after June 15, 1947. We have also a case where the landlady has accepted rent 
after the agreement period was over. The Supreme Court has observed: 

“Where a contractual tenancy to which the rent control legislation applies has ex- 
pired by efflux of time or by determination by notice to quit and the tenant continues 
in possession of the premises by virtue of statutory protection, acceptance of rent from 
the tenant by the landlord after the expiration or determination af the contractual 
tenancy will not afford ground for holding that the Iandlord has assented to a new 


The Supreme Court has also referred to certain useful observations in Kas- 
khushroo Begonjes v. Bat Jerbas* In para. 6 (p. 1070) the Supreme Court 
has further observed: 


“The High Court was in our judgment right in holding that by merely accepting 
rent from the appellant and by failmg to take action against him, the appellant did 
not acquire the rights of a tenant holding over. It is true that in the notice dated 
October 10, 1950, the appellant is described as a ‘monthly tenant,’ but that is not indi- 
cative of conduct justifying an inference that a freah contractual tenancy had come into 
existence. Within the meaning of the West Bengal Premises Rent Control Act, 1950, 
the appellant was a ‘tenant’ and by calling the appellant a tenant the respondents did 
not evince an intention to treat him as a cotractual tenant. The use of the adjectiva 
‘monthly’ also was not indicative of a contractual relation. The tenancy of the appel- 
lant was determined by efflux of time and subeequent occupation by him was not in 
pursuance of any contract express or implied, but was by virtue of the protection 
given by the successive statutes. This occupation did not confer any rights upon the 

and was not required to be determined by a notice prescribed by & 106 of 
the Transfer of Property Act.” 

Therefore, Mr. Abhyankar’s contention that because the tenant continued to 
stay in the suit premises and pay the rent and because the landlady was accept- 
ing the rent, therefore the tenant was holding over under s. 116 of the 
Transfer of Property Act, is of no substance. There cannot also be any infer- 
ence because of this conduct that there was fresh agreement between the land- 
lady and the tenant. The subsequent occupation by the tenant therefore was 
in pursuance of not any fresh contract but was by virtue of the protection 
given to him by the Bombay Rent Act. This occupation did not confer any 
rights upon the tenant. If that is so, then the landlady was not required to 


3 [1961] A.I.B. S.C. 1067. A.LR, F.C, 124. 
4 (1949) 51 Bom. L.R. F.C., s.c. [1949] 
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determine by a notice under s. 106 of the Transfer of Property Act the tenancy. 
In that view therefore the finding of the learned Assistant Judge is quite legal 
and proper. That also appears to be the ratio of Bhawanyp Lakhameki v 
Hymailal> The Supreme Court in that case concluded that there was no hold. 
ing over by the tenant in such circumstances. 


There is also no substance in the contention of Mr. Abhyankar that the notice 
is not valid. There is enough evidence as recorded by the learned Assistant 
Judge to show that after the efflux of time according to the agreement the 
month of tenancy was from the first of English month to the end of that month. 
There are a large number of counterfoils of the receipts to show that the 
month started from the first and ended at the end of the month. If that is so, 
then the month of tenancy which was shown in the notice given by the land- 
lady on September 8, 1966 is quite valid. Apart from the fact that the tenancy 
month starts from the first of every English month, even if it is assumed that 
the month starts from 20th of English month, the notice itself gives sufficient 
notice to the tenant about it. The last para. of the notice (exh. 66) is as 
follows: 

‘Under the circumstances I am instructed to serve you with this notice which I 
hereby do and call upon you to deliver vacant and peaceful possession of the premises 
to my client at the end of your month of tenancy which expires after 15 days after the 
receipt of this notice i.e. on 1-4-1966 or on such other day when the month of tenancy 
terminates according’ to you and also pay the rental dues till then,...” 


The landlady has also mentioned in the notice that he must deliver’ peaceful 
possession to her at the end of the month of tenancy according to him. Now 
the object of a notice under s. 106 of the Transfer of Property Act is only to 
allow a tenant sufficient time to vacate the premises. It is now well-settled 
that notices are to be liberally construed. If the tenant well understands what 
was the month in the notice and well understands that he was called upon to 
vacate only on the termination of the month of tenancy, that I think would be 
a sufficient notice. This Court has also taken this view before. The other 
Courts also have taken such a view. I do not therefore think that there is 
any substance in the contention of Mr. Abhyankar that the notice given by 
the landlady is invalid. 

Mr. Abhyankar also contends that in fact the tenant has not sublet the two 
rooms to the sub-tenant Parmar. I do not think there is any substance in 
this contention because the two Courts below have held that the rooms were 
sublet to the sub-tenant Parmar in the year 1966, which is after 1959. Mr. 
Kankaria contends here that the sub-tenant has contended in these proceedings 
that his sub-tenancy was to the knowledge of the landlady. According to him 
therefore he is a tenant of the landlady. I do not think that there is any sub- 
stance in this contention because there is a finding that his sub-tenancy was not 
to the knowledge of the landlady. 

There is therefore no substance in both these petitions. Petitions are dis- 
missed. 

Rules in both the petitions are discharged with costs. 

Rules discharged. 
5 (1971) 75 Bom. L.R. 404, S.C. 


1978. ] AHMEDABAD MFG. ETC. CO. D, WORKMEN (0.0.J.) 225 
ORIGINAL APPELLATE. 


Before Mr. Justice Nathwani and Mr. Justice S. K. Desa, 


THE AHMEDABAD MFG. & CALICO PRINTING CO. LTD. ~v. 
THE WORKMEN.* 


Constitution of India, Arts, 226, 136—Patitioners’ Special leave to appeal to Supreme Court 


Court under art. 226-—Whether such petition maintainable. 


The appellants filed in the Supreme Court a petition for special leave to appeal 
under art, 136 of the Constitution of India against an award of the Industrial Tribunal 


power of the High Court under art. 228 to dismiss the petition in 
ground that the appellants’ petition for special leave under art, 186 
game contentions was unconditionally withdrawn:— 

Held, that in the circumstances of the case it was not a fit case for the 
of the Court's discretionary power to grant the writ, and therefore the 
should be dismissed in mine. 

Vasant Vithal Palee v. Indian Hume Pipe Co. Ltd.,! applied. 
Western India Match Co. v. Industrial Tribunal referred to. 


THe Ahmedabad Manufacturing and Calico Printing Company Ltd. (peti- 
tioner), which is predominantly a textile manufacturer, has also certain 
factories manufacturmg heavy chemicals in Bombay. ‘These factories in parti- 
cular manufacture caustic soda, calcium carbide, hydrochloric acid and poly- 
vinyl chloride. The workmen (respondent No. 1) are represented by R. J. 
Mehta, President, Engineering Mazdoor Sabha, which is a registered trade 
union. The Industrial Tribunal is F. H. Lala (respondent No. 2). A refe- 
rence was made under s. 10(2) of the Industrial Disputes Act, 1947, in res- 
pect of seventeen demands raised by these workmen through their Union. The 
tribunal took up for consideration only certain demands viz. Demand No. 1 
in respect of basic wages and adjustments, Demand No. 2 in respect of dear- 
ness allowance, Demand No. 15 in respect of gratuity and Demand No. 16 in 
respect of retrospective effect of these demands. The Tribunal has given Part 
I award in respect of these demands. By this petition, the petitioner is challeng- 
ing the award in respect of these matters except adjustment of basic wages. 

The main grounds are to the effect that respondent No. 2 has exceeded his 
jurisdiction in granting certain demands, which were allegedly not even made 
by the workmen, and has committed errors of law apparent on the face of the 
record particularly by not following certain principles laid down in the deei- 
gions of the Supreme Court regarding the relevant matters. The award was 
signed on November 80, 1971. A copy of the award was sent to the parties 
before the same was published. On January 19, 1972 the petitioner made an 
application for special leave to appeal against the award, under art. 186 of 
the Constitution, before the Supreme Court of India. The award was publish- 

* Decided, July é, 1973. O.C. J.’ Appeal 1 al ae 828. 


No. 142 of 1972: Miscellaneous Petition 2 058! A.LR. Mad. 898. 
No. 588 of 1972. 
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ed on January 20, 1972 and would have normally become effective on February 
20, 1972. On February 1, 1972 the petitioner applied for and obtained from 
the Supreme Court ad smterim stay of the award pending admission of the 
petition for special leave. The petitioner was directed to give notice of ad- 
mission to respondent No. 1. On May 5, 1972 the hearing of the special leave 
application was adjourned till after the summer vacation of the Supreme Court 
and an interim order was passed by consent for payment of certain amounts 
per month to the workmen. On August 21, 1972 the special leave petition 
came up for hearing at which respondents No. 1 were also present. After 
some arguments the counsel for the petitioner sought leave to withdraw the 
petition which was granted. The present petition challenging the award under 
art. 226 of the Constitution was filed in the High Court on August .25, 1972 ie. 
ral four days after the disposal of the special leave petition by the Supreme 
urt. 


The petition came up for hearing before Kania J., who in the course of his 
judgment, delivered on October 27/November 9, 1972, observed as follows: 


KANA J. At the-hearing of the petition before me, Mr. Bhabha, the learn- 
ed counsel for respondents No. 1, has raised three preliminary objections to 
my entertaining the present petition. In brief, the first objection urged by 
him was that in- view of the special leave petition, which was filed by the peti- 
tioner before the Supreme Court of India, having been unconditionally with 
drawn by it, I should not exercise my discretion in entertaining this petition 
and should dismiss the same sn lymine. The second objection raised by 
Mr. Bhabha was that, in view of unconditional withdrawal of the special leave 
petition without obtaining leave to fle any fresh petition or proceedings in 
respect of the same subject-matter, the petitioner was precluded from institut- 
ing this petition, as it was in respect of the same subject-matter as contained 
in the special leave petition, by reason of the provisions of O. XXII, rr. 1 and 3 
of the Code of Civil Procedure, 1908, and the principles underlying the same. 
The third preliminary objection was that the contentions raistd in this petition 
are the same as raised in the petition for special leave which was withdrawn 
by the petitioner as aforesaid. The withdrawal of the petition for special 
leave implies a dismissal of the same. Hence the contentions in this petition 
are barred by the principles of res judacata. 

In my view, the petition is capable of being disposed of on the first preli- 
minary objection urged by Mr. Bhabha. It may be pointed out straightway 
that the contentions raised in the petition before me are the same as were rais- 
ed in the special leave petition filed before the Supreme Court of India. It is 
admitted in para. 9 of the petition that when the petition for special leave came 
up for hearing for admission on August 21, 1972, arguments were partly heard 
and the petitioner thereafter sought leave to withdraw the petition, which was 
granted. It is not in dispute that the petitioner had obtained interim relief 
regarding the stay of the award, as I have set out earlier. 

R. J. Mehta, who has filed the affidavit in reply on behalf of respondents 
No. 1, has alleged that the petitioner-Company was heard at length by their 


Lordships of the Supreme Court and their Lordships were inclined to reject 


the petition. As far as this statement about the inclination to reject the peti- 
tion is concerned, I may point ont that I do.not propose to place any reliance 
on the same. But, it is not in dispute that the petitioner applied for uncon- 
ditional withdrawal of the petition as stated by Mr. Bhabha and the order 
passed by the Supreme Court was as follows: 

‘pon hearing Counsel, the Court allowed the Special Leave petition to be withdrawn”. 
In the affidavit in rejoinder of R. C. Trivedi, on behalf of the petitioner, it has 


been pointed out that the counsel for the petitioner did not argue at length 
before their Lordships of the Supreme Court. It has been contended that 
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the petitioner-Company did not advance all the arguments in law and on facts 
and it sought to withdraw the petition only after some preliminary arguments. 
What is significant, however, is that it is admitted that the counsel for the 
petitioner, after some arguments, when it appeared from a few preliminary 
observations from the Bench that the Court was not inclined to exercise its 
special and extraordinary jurisdiction in the matter, on instructions, sought 
leave of the Court to withdraw the petition and this leave was granted. The 
admitted position, which emerges from the affidavits is that at the hearing of 
the special leave petition: before the Supreme Court, the petitioner, after some 
arguments, gave instructions to withdraw the petition with a view to avoid 
the likely rejection of the petition. It is further clear that no leave was sought 
for or obtained to file a fresh petition or to take any other proceedings in 
respect of the subject-matter of the special leave petition before the Supreme 
Court. The question which then arises is, whether in these circumstances, I 
should exercise my discretion in favour of the petitioner in granting the writ 
sought for by it under art. 226 of the Constitution of India. 

It was urged by Mr. Bhabha that where a special leave petition was dis- 
missed by the Supreme Court m limine, it has been held that no petition would 
thereafter be entertained in respect of the same subject-matter and on sub- 
stantially the same allegations and that such a petition would be dismissed by 
the High Court in the exercise of its discretion. 


In Western India Match Co. v. Industrial Tribunal! the petitioner-Company 
applied under art. 226 of the Constitution of India for the issue of a writ of 
certiorari to set aside the award of the Industrial Tribunal, Madras. The peti- 
tion was filed after the petitioner had failed to obtain leave of the Supreme Court 
to prefer an appeal under art. 136 of the Constitution of India against the 
award. It has been held in that case that the fact that the Supreme Court de- 
clined to exercise its discretion in favour of the petitioner and refused to 
grant leave under art. 186 of the Constitution against the award of the Indus- 
trial Tribunal without giving any reasons, consistent with the practice of the 
Supreme Court, ia a fabtor that ought to be taken into account and given due 
weight when the High Court is called upon to exercise its discretion in favour 
of interference with the award of the Tribunal on some of the very grounds 
specified in the application for leave to appeal that failed. It was further held 
that, in the circumstances of the case, it would not be a proper exercise of dis- 
eretion, despite the findings that the Industrial Tribunal failed to give opportu- 
nity to the petitioner to produce certain evidence and thus violated the princi- 
ples of natural justice, to set aside the award by the issue of a writ of certiorari, 
after the Supreme Court had refused the petitioner leave to appeal against 
award. Although it has been stated that the fact that the Supreme Court 
declined to exercise its discretion in favour of the petitioner was a factor to be 
taken into account and given due weight, it is significant that notwithstand- 
ing the finding that the principles of natural justice were violated, the learned 
Judges of the Madras High Court still declined to interfere with the award by 
the grant of the writ sought for by the petitioner. It was urged by Mr. Vima- 
dalal, who appeared for the petitioner, that in that case the learned Judges of 
the Madras High Court had exercised the discretion not at the stage of the hear- 
ing of the preliminary objections but after going into the merits of the dispute. 
That is correct. However, as I have pointed out, notwithstanding the finding 
that the Tribunal had violated the principles of natural justice the learned 
Judges of the Madras High Court still refused to set aside the award by the 
issue of a writ of certiorari. In my view, therefore, this decision does not 
consider the question as to whether the exercise of discretion should be con- 
aidered as a preliminary objection or after the hearing of the merits of the 
dispute. But the conclusions which have been arrived at clearly indicate 


1 [1958] A.I.R. Mad. 898. 
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that such an objection can be disposed of even at the preliminary stage and 
without going into the merits of the dispute. It was pointed out by Mr. Vima- 
dalal that the learned Judges have expressly stated that it was not without 
hesitation that they had reached the conclusion that they did. That, however, 
cannot help the petitioner very much, because notwithstanding the hesitation, the 
conclusion has been arrived at. It was further urged by Mr. Vimadalal that 
in. that case the violation of the principles of natural justice did not lead to 
any serious injustice as can be seen from the concession made by the Advocate 
General, who appeared for the petitioner-Company, that the Tribunal could 
have decided as it did basing the award on factors other than the agreement 
set up by the petitioner-Company, whereas the alleged violation of the prin- 
ciples of natural justice found was in so far as the Tribunal did not give any 
adequate opportunity to the petitioner to prove the said agreement. is also 
does not make much difference. 


It was pointed out by Mr. Vimadalal that this decision of the Madras High 
Court was taken in appeal to the Supreme Court and the decision of the 
Supreme Court in that case is reported in Western India Match Co. v. I.T? This 
decision of the Supreme Court, however, is not of much relevance in the petition 
before me, because in that case their Lordships of the Supreme Court have 
proceeded to consider the appeal and dispose of the same by dismissal on the 
assumption that the dismissal of the petition for special leave did not pre- 
clude the Madras High Court from entertaining a subsequent writ peti- 
tion in respect of the same decision of the inferior tribunal. It is true, as 
urged by Mr. Vimadalal, that the Supreme Court has not expresaly approved 
of the conclusion of the Madras High Court, which I have set out above, but 
it has not disapproved of the same either, with the result that the judgment 
of the Madras High Court still holds good. 


As far as I am concerned, however, this point is concluded by a judgment of 
a Division Bench of this Court in Vasant Vsthal Paalse v. Indian Hume Pipe 
Co. Lid. In that case a writ petition under art. 227 of the Constitution of India 
was filed im this Court by four workmen challenging the award passed by the 
Industrial Tribunal. Before the Tribunal the workmen were represented by 
the’ Trade Union called the Hngineering Staff Union. This Trade Union filed 
an application for special leave to appeal to the Supreme Court against the 
award and the same was rejected by the Supreme Court. It was thereafter that 
the four workmen filed the petition in this Court challenging the award with- 
out disclosing the fact that the application for special leave made to the 
Supreme Court by the Trade Union was rejected. It has been held in that case 
that the petition was liable to be rejected as the petitioners were guilty of sup- 
pression of relevant facts. After coming to that conclusion, the Division Bench 
of this Court has observed as follows (p. 380): 

‘We also are unable to hold that we should entertain this petition now and adjudi- 
cate it on merits when the Supreme Court has thought fit not to admit the petitlon for 
special leave to appeal against the very award which is under challenge in this petition”. 
The learned Judges thereafter proceeded to quote certain observations of the 
Madras High Court in the case I have referred to earlier. The Division Bench 
has then gone on to say as follows (p. 381): 

“Thus, in our opinion, this is not a petition which could have been entertained or 
iu any case these are not the circumstances in which we should be inclined to adjudicate 
ori the meritis of the award in view of the petition filed on behalf of the Union which 
represented the petitioners also was filed before the Supreme Court and was rejected.” 
This decision, in my view, clearly lays down that once the petition for special 
leave is rejected by the Supreme Court tn imine, it would not be proper for 
the High Court in exercise of its jurisdiction under art. 227 of the Constitu- 


3 [1962] 1 L.L.J. 629. 8 [1070] 2 L.L.J. 328. 
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tion to entertain a petition in respect of the same subject-matter and on the 
same grounds, and that the contentions in this regard can be considered and 
the petition disposed of on this ground without going into the merita thereof. 
The same principles would apply in the case of a petition under art. 226. It 
was urged by Mr. Vimadalal that the scope of the discretion of the High Court 
has not been argued in this matter. But, from the observations in paras. 6 and 
7 of that judgment, it is clear that the learned Judges have applied their minds 
to the scope of discretion to be exerciséd by this Court. The fact that there is 
no elaborate discussion on that question cannot, to my mind, make any differ- 
ence. It was then urged that the said decision was based on the question of 
.suppreasion of facts by the petitioners and the observations quoted by me above 
are in the nature of mere obtter dicta. In my view, there is no substance in 
this submission. It is true that the Division Bench has, in terms, stated that 
the petition was liable to be dismissed on the ground of suppression of mate- 
rial facts alone, but it has gone on to-point out that the petition was also liable 
to be dismiased on the ground of the Supreme Court having dismissed the spe- 
cial leave petition. The observations in that regard, therefore, cannot be 
regarded as meresobster dicta. The judgment, in fact, rests on both the con- 
clusions. It was then urged that, in that case, the dismissal of the special leave 
petition was after considering the merits. From the judgment all that can be 
scen is that the petition for special leave was dismissed by the Supreme Court 
on August 1, 1966 and the Supreme Court refused to exercise ita jurisdiction 
in entertaining the appeal against the said award. This would suggest that 
the special Icave application was dismissed in lemine by the Supreme Court. 
In view of this decision, which is binding on me, it follows that if the special 
leave petition of the petitioner in the present case had been dismissed by the 
Supreme Court in mins and without a speaking order, I should not exercise 
my jurisdiction in entertaining the present petition before me. 

Mr. Bhabha also drew my attention to the two decisions in Paygonda Sur- 
gonda v. Jingonda* and State of Bombay v. Morar in support of the pro- 
position that unleæ justice is on the side of the petitioner, the discretionary 
jurisdiction under art. 226 or 227 should not be exercised in favour of the peti- 
tioner. In my view, these decisions are not very helpful in this case, because 
it is difficult to determine at a preliminary stage as to whether justice is on 
the side of the petitioner or not. Mr. Bhabha also drew my attention to the 
decision of the Supreme Court in Shankar Ramchandra v. Krishnaj® where 
a revision petition filed by the petitioner i in the High Court had been dismissed 
after full hearing and thereafter a petition under arts. 226 and 227 of the 
Constitution was filed challenging the very same decision impugned in the re- 
vision petition. It was held that even on the assumption that the order of the 
appellate Court had not merged in the order which disposed of the revision 
petition, a writ petition ought not to be entertamed by the High Court when 
the petitioner had already chosen the remedy under s. 115 of the Code of Civil 
Procedure. If there are two modes of invoking the jurisdiction of the High 
Court and one of those modes has been chosen and exhausted it would not be 
a proper and sound exercise of discretion to grant relief in the other set of pro- 
ceedings in respect of the same order of the subordinate Court. This decision, 
though to some extent helpful to Mr. Bhabha, is not of direct importance, be- 
cause in that case the revision petition had been dismissed after a hearing on 
merits and by a full judgment, whereas in the present case the special leave 
petition was allowed to be withdrawn by the Supreme Court. 

J may also refer to the two decisions cited by Mr. Bhabha viz. P.D. Sharma v. 
State Bank of Indis! and Thansingh v. Supdt. of Taxes? in support of the pro- 
position that once leave is granted under art. 186 of the Constitution the scope 


á ( 69 Bom. L.R. 579. [1970] A.LR. S.C. 1. 
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of an appeal is much wider than that of a petition under art. 226 of the Cons- 
titution. In an appeal under art. 136 the Supreme Court can go into 
the questions of fact as well as law whereas the High Court in a petition 
for a writ of certiorari can only consider the questions which are strictly re- 
levant in an application for such a writ. It was urged by Mr. Bhabha that in 
view of the fact that their Lordships of the Supreme Court had refused to 
exercise their discretion in entertaining the appeal which was wider in scope 
than the petition before me, it would not be proper that I should exercise my 
discretion in favour of the petitioner and entertain the present petition. It is 
not necessary for me to.consider the effect or the wider scope of the relief 
under art. 186 of the Constitution, because that question does not directly 
arise for consideration before me. Secondly, that wider seope under art. 186 
is there only after the petition for special leave is admitted and the proceed- 
ings numbered as a separate appeal. 

Mr. Vimadalal drew my attention to the decision of a Division Bench of 
the Kerala High Court in The Board of Trustees of the Cochin Port Trust v. 
The Workmen? In that case, a writ petition was filed before the Kerala High 
Court by the Port Trust of Cochin for quashing an award made under the 
Industrial Disputes: Act, 1947, with regard to a dispute between the Port 
and its workmen. Before coming to the Kerala High Court, the petitioners 
had moved the Supreme Court for special leave to appeal from the award 
under art. 186 of the Constitution. That application was dismissed by the 
Supreme Court by an order which gave no reasons for the dismissal. It has 
been observed by the Division Bench of the Kerala High Court that the grant 
of special leave under art. 186 is, in practice, hedged in by very stringent 
conditions: such leave it granted very sparingly and the Supreme Court has 
repeatedly said that it will be granted only in exceptional cases. The learned 
Judges then observed that it is not in every case where interference under 
art. 226 of the Constitution would be justified that leave to appeal under 
art. 136 is granted; indeed that writ petition would lie might be a consi- 
deration for declining leave. That being so, the refusal of special leave, it 
was held in that case, did not stand in the way of the petitioner either as a 
precedent or on principles of res judicata. It must be noticed that the ques- 
tion of discretion of the Court not being exercised in favour of the petitioner 
in view of the special leave petition having been dismissed by the Supreme 
Court does not appear to have been argued before the Division Bench of the 
Kerala High Court. There is nothing in the discussion in the judgment re- 
garding the exercise of such discretion. Moreover, as far as I am concerned, 
I am bound by the decision of the Division Bench of this Court in Vasant 
Vithal Palse’s case referred to by me earlier in which it has been held that 
the fact that the Supreme Court declined to exercise its discretion by grant- 
ing special leave is a consideration which should be given its due weight, when 
this Court is called upon to exercise ita discretion in favour of interfering 
with the award. 

It was next urged by Mr. Vimadalal that both the decisions in Western 
India Match Co. v. Industrial Tribunal and Vasant Vhal Pase v. Indian Hume 
Pipe Co. Lid. were in respect of cases where the applications for special leave 
had been rejected by the Supreme Court, whereas in the present case, as I have 
pointed out earlier, the application for special leave was withdrawn by the peti- 
tioner. The question, which is to be considered in this case is, whether un- 
conditional withdrawal by the petitioner of its petition under art. 186 of the 
Constitution can place the petitioner on a better footing than the dismissal of 
the same: by a non-speaking order from the point of view of the exercise of dis- 
cretion by this Court under art. 226 of the Constitution. It may be pointed 
out that in M/s. Hulas Rat v. K.B. Bass & Co. it has been held that the 
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guage of O. XXIII, r. 1, sub-r. (1) of the Code of Civil Phocedure, 1908, 
gives an unqualified right to a plaintiff to withdraw from a suit and, if no 
permission to file a fresh suit is sought under sub-r. (2) of that Rule, the plam- 
tiff will become liable for such costa as the Court may award and will be pre- 
eluded from instituting any fresh suit in respect of that subject-matter under 
sub-r. (3) of that Rule. I am not dealing with the question as to whether the 
provisions of O. XXIII, r. 1 of the Code would be applicable to a petition under 
art. 226 of the Constitution. However, it appears that the principle laid down 
in QO. XXIII, r. 1 of the Code does not create any new right, as has been obser- 
ed in Sir Dinshaw Mulla’s commentary on the Code of Civil Procedure, 18th 
edn., at p. 1277. It merely affirms the right of a plaintiff to withdraw a suit 
m whole or in part against all or any of the defendants, and this provision is 
added to the Code to make the rule a complete enunciation of the law relating 
to the withdrawal of and from suits. It would, therefore, appear that, except 
in special circumstances, the petitioner, who had filed an application for special 


. leave to appeal under art. 136 of the Constitution, had a right to uncondi- 


tionally withdraw the same. There appears to be little reason to hold that 
where there is such an unconditional withdrawal of the petition under art. 
186 of the Constitution, the petitioner should be placed m a better position 
than if his petition had been summarily rejected by the Supreme Court 
without a speaking order. Mr. Vimadalal, on the other hand, urged that with- 
drawal of the petition was altogether distinct from the dismissal of the peti- 
tion, and in support of that proposition has referred to two or three deci- 
sions. In Sujraj Kumari v. D. C. Chtans!! it has been held by a single Judge 
of the Punjab High Court that when a petition for a writ is dismissed on the 
ground that it is premature, another petition can be filed when the circum- 
stances which neceasitated it have come mto existence. This decision is not 
very helpful to the petitoner. In that case, the petitioner had constructed two 
houses. The Rent Controller passed an order fixing the standard rent not only 
in respect of the portions of the premises occupied by the tenants who had 
applied for fixation but also for the remaining seven tenants, An appeal was 
filed before the District Judge by the petitioner, who was the owner of the 
houses. The learned District Judge dismissed the appeal on the ground of non- 
joinder of the necessary parties. A writ petition challenging this order of the 
learned District Judge came up for hearing and the order passed by the Punjab 
High Court on it was as follows: . 

‘Dismissed as withdrawn. Let certified copies attached to the petition be returned 
to the petitioner”. — 


Thereafter, another wrif petition was filed and the difference between the two 
Petrtions was that in the prior petition which was withdrawn, the only respon- 
dents impleaded were the ten original tenants along with two others, who had 
taken the place of two of the origmal tenants, whereas in the next petition the 
District Judge as well as the Rent Controller, whose orders were challenged, 
were added as respondents. In that case it was held that the first petition 
was dismissed on the understanding that certain formal defecta required corres- 
tion and that a freh petition on similar lines was to be fled, and it was for 
that reason that the certified copies were ordered to be returned to the peti- 
tioner. The decision in that case is not helpful to the petitioner at all, because, 
in that CASO, although the prior petition was withdrawn, it appears that it was 
dismissed as withdrawn on the understanding that certain formal defects ro- 
quired correction and a fresh petition on similar linea was to be filed. Ag ob- 
served by Falshaw J., there was at least the implied consent of the h Court 
that a fresh petition on more or less the same grounds would be ee 
and the petitioner could come to the Court when the anticipated circumstances 
had arisen. My attention was next drawn by Mr. Vimadalal to the. decision 
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in Jaisingh v.‘Tahsudar, Néem-ka-Thana?. In that case, it has been held by 
a Division Bench of the Rajasthan High Court that generally speaking, a 
second application for a writ under art. 226 of the Constitution will not lie if 
the first application for a similar relief has been dismissed. But where the 
application had been withdrawn on the ground that the materials were insuff- 
cient, a second application may be made. Similarly, where in the previous ap- 
plication the prayer was never refused, but was withdrawn by the applicant 
under misapprehension of facts, a second application for the relief upon dis- 
covery of the mistake of fact would be maintainable. This decision also is not 
helpful to the petitioner, because the decision proceeds on the footing that the 
first application was withdrawn under misapprehension of facts. In both these 
cases there was no clear unconditional withdrawal of ths previous petitions 
and there were peculiar circumstances under which the previous petitions were 
withdrawn; and it is because of these circumstances that it was held that the 
subsequent petitions were liable to be entertained and that the petitioners were 
not precluded from approaching the Court with a second petition or applica- 
tion. Mr. Vimadalal next drew my attention to the decision in Geta Metra v. 
S.P. Ghose? In that case it has been held by a single Judge of the Calcutta 
High Court that if the former application for the issue of a writ of certiorari 
is not refused after hearing it on merits, but it is allowed to be withdrawn for 
want of sufficient materials to support the application, a second application is 
not barred. It appears to me from the report that in that case, the prior peti- 
tion was withdrawn without any discussion. on merits at all, which is not the 
case in the matter before me. In the case before me, it clearly appears from 
para. 6 of the affidavit in rejoinder filed by R. C. Trivedi on behalf on the peti- 
tioner that merits of the matter were discussed before the Supreme Court when 
the petition for special leave under art. 136 was taken up. All that he has 
stated is that the counsel for the petitioner did not argue at length and after 
some arguments when it appeared from a few preliminary observations from the 
Bench that the Court was not inclined to exercise its special and extraordinary 
jurisdiction in the matter, the counsel for the petitioner company, on instruc- 
tions, sought leave of the Court to withdraw the petition and this leave was 
granted. This makes it amply clear that the merits of the petition were dis- 
cussed before their Lordships of the Supreme Court and that the sole reason for 
withdrawal was that the counsel for the petitioner or its representatives then 
present in the Court, felt that the Court was inclined to dismiss the petition 
in mine. The ayerments in the petition and the affidavits in reply and re- 
joinder, which I have already referred to, make it amply clear that withdrawal 
of the petition before the Supreme Court was not by reason ‘of any misappre- 
hension of facts or law and that the withdrawal was unconditional. There was 
no statement made reserving the right of the petitioner to file a fresh petition 
in respect of the same subject-matter under art. 226 of the Constitution nor 
‘was any indication given to the respondents or the Court that the petitioner 
intended to file any such petition. There is no circumstance shown either in the 
petition or in the affidavit in rejoinder or in the course of the arguments by 
reason of which the Supreme Court might have been inclined to refuse to grant 
special leave under art. 136 of the Constitution, but which circumstance would 
not be relevant in the exercise of discretion in granting of relief by the High 
Court under art. 226 of the Constitution. 

It was next urged by Mr. Vimadalal that even if I am inclined not to enter- 
tain the petition on the ground that the petition for special leave was uncon- 
ditionally withdrawn by the petitioner before the Supreme Court, the petition 
should not be disposed of on this preliminary point but that I should go into 
the merits of the petition itself and also proceed to disposs of the petition even 
on merits. My attention was drawn to the decision in Bhagvan v. Balku™ in 
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which it has been held by a Division Bench of this Court that ordinarily, subor- 
dinate Judges ought not to dismiss an action on a preliminary issue, but ought 
to try the preliminary issue and then try out the other issues as well. In Nag- 
naih Halge v. Kishan Kale” it has been held by K. K. Desai J. (as he then was) 
that the question of res judicata that may be raised on behalf of any party in 
a suit should not ordinarily be disposed of as a preliminary issue. None of 
these decisions is relevant in the enquiry before me. In the first place, both 
these decisions relate to the trial of suits where the question of leading evidence 
is material whereas a writ petition under art. 226 of the Constitution would be 
disposed of normally on the basis of the petition and the affidavits filed. The 
decision in Bhagvan v. Balkw shows merely what course should ordinarily be 
followed and that too by the subordinate Judges meaning thereby Judges subor- 
dinate to the High Court. In Nagnath Halge’s case the question of res judscata 
was raised only regarding some of the issues framed in the suit. It is not as if 
the issue of res judicata was capable of disposing of the entire suit, whereas in 
the petition before me the preliminary point urged by Mr. Bhabha regarding 
the exercise of discretion by this Court is capable of disposing of the whole 
petition if decided in his favour. 

In my view, on the facta and circumstances of the case as disclosed in the 
petition and the affidavits, the petition is liable to be dismissed in view of the 
fact that the petition for leave to appeal to the Supreme Court under art. 136 
of the Constitution on the same grounds was uncdnditionally withdrawn by 
the petitioner, as I have pointed out earlier. 


The petitioners appealed under the Letters Patent. 


8. J. Sorabjes with A. B. Diwan, V. C. Kotwal, N. D. Vyas and M. V. Bhatt, 
for the appellant. 
K.H. Bhabha with F.D. Damama and A.M. Shah, for respondent No. 1. 


NatHwant J. This is a Letters Patent appeal by the original petitioner . 
from the judgment and -order of a single Judge on the Original Side refusing 
in exercise of Court’s discretionary power under art. 226 of the Constitution 
to issue a writ of certiorari to set aside an award of the Industrial Tribunal 
and arises in this way. 

The appellant is the Ahmedabad Manufacturing and Calico Printing Com- 
pany Ltd., hereinafter referred to as the Company. It is predominantly a 
textile-manufaeturer but has also factories in Bombay manufacturing heavy 
chemicals and engages about 750 workmen in three such factories. A dispute 
aroge between the Company and the said workmen in respect of seveneteen 
demands raised by the workmen through their unions and on April 12, 1966 
the said demands were referred to the Industrial Tribunal under s. 10(2) of 
the Industrial Disputes Act, 1947, being Ref. (IT) No. 135 of 1965. Before the 
Tribunal respondents No. 1 who are the workmen were represented by one R.J. 
Mehta, President of the concerned trade union. The Tribunal took up for 
consideration 4 demands, viz., demand Nos. 1, 2, 15 and 16 respectively for 
basic wages and adjustment, dearneas allowance, gratuity and retrospective 
effect of these demands. On November 30, 1971, the Tribunal signed ita 
award and sent a'copy thereof to the parties. It was published on January 
20, 1972 in the Maharashtra Government Gazette. In the meanwhile, however, 
on January 19, 1972 the Company filed in the Supreme Court a petition for 
special leave~to appeal under art. 136 against the award and also filed an 
application for interim ‘stay of the award. On February 1, 1972 the special 
leave petition’ and the application for interim stay came up for hearing when 
the Supreme Court granted an ad interim stay of the award pending admission ~ 
of the petition and directed the Company to give notice to respondents No. 1’s 
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union. The said union appeared and an affidavit in reply was filed on its 
behalf in the last week of March 1972. On May 5, 1972 the notice of 
admission came up for hearing before the Supreme Court when respondents No. 1 
appeared through their counsel, and the matter was adjourned till after 
Bummer vacation and an interim order was passed by consent for payment 
of certain amounts per month to the workmen. On August 21, 1972, the 
petition came up for hearing when respondents No. 1 were also present 
through their counsel. After some arguments on the merits when it appeared 
from the observations made by their Lordships that the Court was not inclined 
to exercise its powers to grant leave to appeal the counsel for the Company 
sought leave to withdraw the petition. The Supreme Court granted such 
leave. The order runs: 

“Upon hearing counsel the Court allowed the special leave petition to be withdrawn”. 


Four days later, i.e., on August 25, 1972, the Company filed the present peti- 
tion under art. 226 for setting aside the award on the same grounds. Respon- 
dents No. 1 appeared and the said R. J. Mehta filed on their behalf an aff- 
davit in reply dated October 11, 1972 showing cause why the petition should 
not be granted. On behalf of the Company an affidavit in rejoinder was filed 
by one R. C. Trivedi on October 16, 1972. 

The petition came up for hearing before Mr. Justice Kania when three preli- 
minary objections were raised on behalf of respondents No. 1. In this appeal 
we are concerned with the first objection only, namely, whether in view of the 
special leave petition under art. 186 having been unconditionally withdrawn . 
by the Company, the Court should not exercise its discretion under art. 226 in 
entertaining the petition but should dismiss the same tn limine. Now, the 
learned Judge determined from the respective affidavits of the parties the cir- 
cumstances in which the Company unconditionally withdrew its leave applica- 
tion and in view of the same he equated the position arising therefrom ‘‘as if 
its (Company’s) petition for special leave has been dismissed by their Lord- 
ships of the Supreme Court without a speaking order’’; he also took into 
account the fact that the present petition raised the same contentions as were 
raised in the special leave petition and following a Division Bench decision of 
this Court in Vasant Vethal Palse v. Indian Hume Pipe Co. Lid held that 
in the ciroumstances of the case it was not a fit case for exercise of Court’s dis- 
cretionary. power to grant the writ, and therefore, dismissed the petition in 
limine. This appeal by the Company is directed against the said order. 

Two questions arise for determination in this appeal. The first is whether 
unconditional withdrawal by the Company of ita special leave petition under 
art. 136 in the circumstances found by the learned Judge is a bar to the compe- 
tence of this Court to entertain the present petition under art. 226. In other 
words, respondents No. 1’s contention is that this Court has no jurisdiction to 
grant a rule mst under art. 226 in view of rejection by the Supreme Court of 
its earlier petition for leave under art. 186 and the second is whether it is a 
proper judicial exercise of discretionary power of the Court under the said 
article to dismiss the petition in limine on the ground that the Company’s 

tition for special Jeave under art. 186 based on the same contentions was un- 
conditionally withdrawn in the said circumstances. 

Before adverting to the rival contentions, it is necessary to set out the cir- 
cumstances in which the Company withdrew the special leave petition and the 
said order came to be passed by the Supreme Court. 

The learned Judge said: 

“Tn the case before me, it clearly appears from Paragraph 6 of the affidavit in re- 
joinder filed by R. C. Trivedi on behalf of the petitioner that merits of the matter were 
discussed before the Supreme Court when the petition for special leave under article 136 
was taken up. All that he has stated is that the counsel for the petitioner did not argue 
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at length and after some arguments when it appeared from a few preliminary observa- 
tions from the Bench that the Court was not inclined to exercise its special and extra- 
ordinary jurisdiction in the matter, the counsel for the Petitioner Company on instructions, 
sought leave of the Court to withdraw the petition and this leave was granted”. 


The learned Judge proceeded to observe: 


“This makes it amply clear that the merity of the petition were discussed before 
their Lordships of the Supreme Court and that the sole reason for withdrawal was that 
the counsel for the Petitioner or its representative then present in the Court, felt that 
the Court was inclined to dismiss the petition i limine. The averments in the petition 
and the affidavits in the petition and the affidavits in reply and rejoinder, which I have al- 
ready referred to, make it amply clear that withdrawal of the petition before the Supreme 
Court was not by reason of any misapprehension of facts or law and that the withdrawal 
was unconditional There was no statement made reserving the right of the petitioner to 
file a fresh petition in respect of the same subject matter under article 226 of the Constitu- 
tion nor was any indication given to the respondents or the Court that the petitioner 
intended to file any such petition.” 


It may alao be noted at this stage that, apart from the present petition being 
based on the same contentions for quashing the award as were raised in the 
special leave petition, there was, as pointed out by Kania J. 

“No circumstance shown either in the petition or in the affidavit in rejoinder or 
in the course of the arguments by reason of which the Supreme Court might have 
been inclined to refuse to grant special leave under Article 136 of the Canstitution, 
but which circumstance would not be relevant in the exercise of discretion in grant- 
ing of relief by the High Court under article 226 of the Constitution”. 


It is in the light of the above facts and circumstances that the present con- 
tentions will have to be considered.... 

Now, the first point about the competence of the Court to entertain the peti- 
tion is admittedly raised by respondents No. 1 for the first time before us. 
Moreover, after hearing the parties we have come to the conclusion that the 
other pomt must be answered against the Company. We therefore do not con- 
sider it necessary to decide the first question and we express no opinion on the 
same. 

As regards the other issue Mr. Sorabjee divided his argument in two 
parts; first, that there was a basic distinction between withdrawal of a special 
leave petition under art. 136 and its rejection or dismissal by the Supreme 
Court, as in the latter case there is judicial application of the mind but in allow- 
ing the withdrawal the Court merely records what transpires in the Court, and, 
therefore, when the Company withdrew its leave petition it did not want 
to be visited with the legal consequences of its rejection or dismissal by the 
Supreme Court; secondly, even assuming that the withdrawal of the special 
leave petition was tantamount to its rejection by the Supreme Court, it was one 
of the factors to be considered by the Court in exercising its special and extra- 
ordinary Jurisdiction under art. 226 to issue a writ of certiorari and therefore 
the Court in exercise of its discretionary power could not diamiss a petition 
ín lemine on that ground alone without even going into the merits of the 
petition. 

In regard to the first part of Company’s argument, Mr. Bhabha counter- 
ed it by saying that the unconditional withdrawal of the special leave petition 
by the Company in the above circumstances amounted to ita giving up further 
proceedings with respect to the award. No doubt, a party has a right to with- 
draw a proceeding from a Court in which it is pending and therefore, in the 
present case the Company had a right to withdraw its special leave petition, but 
what is important in this connection are the aforesaid circumstances in which 
the Company withdrew the same. It is in the context of the said circumstances 
that the effect of unconditional withdrawal of petition is to be considered. It 
is obvious that after some arguments on merits were heard on behalf of the 
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Company and it was felt from the observations then made by their Lordships 
that the Court was inclined to dismiss the petition tn limine that the Company 
withdrew its leave petition without giving any indivation whatsoever to the 
Court or respondents. No. 1 or their counsel that the Company wanted-to file 
a petition under art. 226 to challenge the award. The learned Judge, in the 
circumstances, took the view that the Company should not be placed in a better 
position than if its petition for special leave had been summarily rejected by 
the Supreme Court without a speaking order; in other words, he held that the 
unconditional withdrawal was tantamount to a summary rejection of the leave 
petition by the Supreme Court. In our opinion, it cannot be said that in the 
circumstances the above finding is unreasonable or arbitrary. We, therefore, 
hold that the Company has failed to make good this part of ita argument. 

In regard to the other point that the summary rejection of the leave peti- 
tion by the Supreme Court should not be taken into consideration dehors the 
merits of the case, it is strongly urged for the Company that in a given case this 
particular factor may be outweighed by other factors relating to the merits of 
the case and a party might show that in spite of the said factor unless the Court 
in exercise of its discretion interfered with the impugned award, substantial 
injustice would occur to it, and therefore, while such a factor may be consider- 
ed and given due weightage in exercise of its special and discretionary power 
it cannot be transformed into a sole factor for refusing to issue a writ of cer- 
tiorars. In this connection, Mr. Sorabjee invited our attention to the well- 
established rule that though ordinarily a writ of certiorari will only lie where 
there is no other equally effective remedy or where no gross delay had occurred 
in petitioner’s asserting his rights, the Court can and would in exercise of ita 
discretion issue the writ even in such cases where there had been a breach of 
principles of natural justice or where, otherwise, substantial or gross injustice 
would occur to the petitioner, and cited the following cases:—on alternative 
remedy, (i) The State of Uttar Pradesh v. Mohammad Nooh? (ii) A. F. Ven- 
kateswaran, Collector of Customs, Bombay v. Ramchand Sobhraj Wadhwan? 
and (iii) an unreported decision of the Supreme Court in Unton of India v. 
Hariram Shamyp Thakkar* and on delay, (i) Moon Mulls v. Industrial Court, 
Bom., (ii) P. B. Roy v. Union of Indta, and (iii) an unreported decision of 
this Court by Mr. Justice Tendolkar in Jagjiwandas H. Doshi v. The State of 
Bombay.’ He also contended that the power to grant special leave petition 
under art. 186-was in practice a limited one in comparison with that of High 
Court to issue a writ of certiorari under art. 226. He argued that the Supreme 
Court would grant leave to appeal only in exceptional or special circumstances 
and/or where substantial and gross injustice would follow unless the leave 
was granted though, no doubt, once such leave was granted the ambit of appel- 
late power for interference was wider, but in a proceeding under art. 226 the 
scope of discretionary power to grant relief was wider and, therefore, for in- 
stance, in a case of illegality apparent on the face of record the Supreme Court 
might refuse to grant leave for appeal—and yet the High Court may grant 
relief on the same ground in a writ petition under art. 226. In support of his 
contention he strongly relied on a decision of the Kerala High Court in Board 
of Trustees v. Workmen, Cochin Port Trust,’ where Raman Nair C. J. observed 
as follows (p. 208): 

“Before coming to this Court, the petitioner had moved the Supreme Court for 
special leave to appeal from the award under Art 136 of the Constitution. Its appli- 
cation for the purpose was dismissed by the Supreme Court by an order dated 18-3-1970. 

: 19 8.C.R. 505, at pp. 607-608. s.c. 69 Bom. L.R. 594. 
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That order, it is conceded, gave no reasons for the dismissal It is true that in appeal 
the entire case is before the appellate Court and that, therefore, the scope for 
interference is much wider than in a proceeding under Art 228 of the Constitution. 
But then, the grant of special leave under Art. 138 is in practice hedged in by very 
stringent conditions, such leave is granted very sparingly and the Supreme Court has 
repeatedly said that it will be granted only in exceptional cases:: see, for example, 
Pritam. Singh v. The State? It is not in every case where interference under Art. 228 
of the Constitution would be justifled that leave to appeal under Art. 136 is granted; 
indeed that writ petition would lie might be a consideration for declining leave. That 
being so, we do not think that the refusal of special leave in this case stands in the 
way of the petitioner either as a precedent or an principles of res judicata”. 

He also invited our attention to three Supreme Court cases, namely, (i) State 
of A. P. v. I.B.8.P. Rao,® (ii) Hindustan Antibiotics v. Workmen,!! and (iii) 
Balvantras v. M. N. Nagrashna.2 

Mr. Bhabha for respondents No. 1 urged that as the Company had ap- 
proached the highest Court in the land for getting redreas and had unecondi- 
tionally withdrawn its application for leave in the circumstances mentioned 
above the Company had by such conduct disabled itself from getting discre 
tionary relief from the Court; that the Company having chosen one of the 
two modes of relief open to it viz., leave to appeal to the Supreme Court under 
art. 136, and having exhausted that remedy it would not be a proper and sound 
exercise of discretionary power to issue a writ in the present petition and that 
to refuke the writ would be in consonance with the anxiety of the Court to 
prevent an abuse of its process and to respect and accord finality to the result 
flowing from Company’s withdrawal of the petition for special leave and 
relied upon the following rulings:—(i) Shankar v. Krishna, (ii) Jagdish 
Narain Malttar v. State of Bthar,™ (iii) J. 8. & A. C. Works v. State and 
(iv) Ratilal Balabhat Naear v. Ranchhodbhai Shankerbhas Patel.6 He also 
pointed out that the reason why the Supreme Court proceeds to decide an appeal 
under art. 186 on meritas and does not dismiss it on preliminary objection is 
that the decision on merits given by the Court or the Tribunal below would 
otherwise bind the parties which might involve hardship or injustice to the 
party complaining of such decision and for that purpose cited the ruling of the 
Supreme Court in Sheo Nath v. Appellate Asst. Commr.' 

In our opinion, however, it is not necessary to examine the above con- 
tentions, which are recorded out of deference to the wishes of counsel, 
as this point is concluded by a Division Bench ruling of this Court in the Indian 
Hume Pepe Co.’s case (supra). Before referring to that case, however, it is 
necessary to refer to an earlier case of the Madras High Court in Western India 
Match Co. v. Industrial Tribunal'® In that case the Western India Match 
Co. had made an application to the Supreme Court for special leave to appeal 
under art. 186 against the award of the Industrial Tribunal. The Supreme 
Court rejected that application. Subsequently, the Company filed a petition 
under art. 226 to quash the award ser alta, on the ground that the Industrial 
Tribunal had violated the principles of natural justice inasmuch as it did not 
allow it an opportunity to examine a witness, i.e, conciliation officer, to prove 
an agreement between it and the workmen in regard to the method of caleulat- 
ing compensation to be paid to the workmen for logs of excess of store purchase 
quota. Workmen resisted the petition on two grounds; first, that there was no 
violation of principles of natural justice, and secondly that in view of the rejec- 
tion of Company’s application for special leave, the petition should be dismissed 
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without going into the merits of the contentions put forward by the Company. 
The Division Bench of the Madras High Court heard the petition and went into 
the merits of Company’s contention in regard to the violation of principles of 
natural justice and found that the Company had made ont a case for the issue 
of a writ of certiorart but came to the conclusion, though not without hesitation, 
that in view of the rejection by the Supreme Court of Company’s application 
for special leave, it would not be proper exercise of discretion to issue the writ. 
The Company went in appeal by special leave to the Supreme Court. The 
Supreme Court held on merits that there was no violation of principles of 
natural justice and therefore it did not consider it necessary to decide the other 
issue, namely, whether the High Court was justified in refusing to issue the 
writ on the ground that Company’s application for special leave had been re- 
jected earlier by the Supreme Court. Thus the point that arises in this appeal 
was left open by the Supreme Court. 


Next, turning to the authority of this Court in the Indian Hume Pipe Co.’s 
case, the facta were as follows:—After the award was made by the Industrial 
Tribunal the concerned trade union made an application for leave to 
appeal against the award but it was rejected. After that four individual 
workmen filed a writ petition in this Court under art. 226 challenging the award 
without disclosing the fact that the earlier application for leave by the Trade 
Union was rejected. Mr. Justice Abhyankar who delivered the judgment held 
that the petitioners were guilty of suppressing the fact of the earlier application 
for special leave having been rejected by the Supreme Court. He further held 
following the Western India Match Co.’s case that in view of the refusal by the 
Supreme Court to grant special leave it was not a case in which Court should 
be inclined to adjudicate the merits of the award but that in exercise of ita 
discretion the Court should refuse to issue the writ. The Division Bench, 
therefore, dismissed the petition on both the above grounds. 


In our opjnion, the ratio of the Indian Hume Pipe Co.’s case, so far as the 
exercise of discretionary power under art. 226 is concerned, is applicable to the 
-facts of the present case and Kania J. was, with respect, right in considering 
himself bound by it. Mr. Sorabjee, however, has assailed this authority. He 
urges that the decision in this case was given per mcuriam because the question 
was not raised whether the Court in exercise of its discretion should refuse the 
writ without going into the merita of the case, but it was assumed that the 


Court had such diseretion. He pointed out that an authority will be binding ' 


on a point only if the point was raised and considered and relied upon a 
decision of this Court in Parappa Ningappa v. Malappa Kallappa? and an 
English case in Morele Ld. v. Wakeling” He also contended that the ratio 
of the decision in Western India Match Co.’s case is erroneous as it does not 
take into account the position that though a refnsal by the Supreme Court to 
grant leave under art. 186 does not operate as res judicata so far as a writ 
application under art. 226 is concerned, still the High Court in exercise of 
its discretionary power under art. 226 will refuse -to issue the writ on that 
ground without going into the merits of the case. He next tried to argue 
that the attention of the Division Bench was not drawn to the Supreme Court 
cases cited above in regard to exercise of discretionary power where alter- 
native remedy is available or gross delay occurs. 

In our view, there is no force in the above contentions. The question whe- 
ther in the exercise of its discretionary jurisdiction under art. 226 the Court 
should refuse to grant a writ without going into merits was specifically raised 
in India Hume Pipe Co.’s case. A perusal of the judgment leaves no doubt 
on this point. In para. 3 of the judgment at p. 329 are set out the preli- 
minary objections raised by the respondent-Company, including the following: 
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that the petition was in any case no longer tenable in view of the highest 
Court in the land having refused to exercise its discretionary jurisdiction in 
entertaining an appeal against the award’’. Further in para. 6 Abhyankar J. 
observed (p. 830): l 

“We also are unable to hold that we should entertain this petition now and adjudi- 
cate it on merits when the Supreme Court has thought fit not to admit the petition 
for special leave....” (Italics by us). 


The learned Judge then proceeded to quote a passage from the above Mad- 
ras case in regard to the propriety or desirability of cntereuuce the peti- 
tion and concluded as follows (p. 831): 

“Thus, in our opinion, this is not a petition which could have been entertained or 
in any case these cre not the circumstances in which we should be inclined to adjudi- 
cate on the merits of the award in view of the petitian filed on behalf of the Union 
which represented the petitioners also was filed before the Supreme Court and was 
rejected”. (Italics by us). 


From the above passages it is quite clear that the question of exercise of dis- 
eretionary power under art. 226 to refuse a writ without going into the 
merits was specifically raised and considered and was answered in the affir- 
mative. It may be that in that case there was not as elaborate or aa full 
an argument on the question. as we had before us in the instant case. But 
this might have been due to the fact that in the Madras case which was fol- 
lowed by this Court, principle of natural justice was violated and the case 
called for issue of a writ of certiorari and yet the Court in the exercise of 
its discretion refused to quash the award on the sole ground that Company’s 
application for special leave under art. 136 was rejected by the Supreme Court. 
In any case the fact that the matter was not fully argued does not affect 
the binding nature of the precedent provided the point was raised and de- 
cided by the Court. 


Lastly, the ratio of cases relating to exercise of discretionary power in cases 
where alternative remedy exists or gross delay occurs is not bindimg in the 
present case where we have to consider the effect of rejection by the Supreme 
Court of an application for special leave as it involves different considera- 
tion of finality of litigation. It may be relevant here to point out that it is 
not always the case that before dismissing the writ petition in exercise of 
its discretionary jurisdiction under art. 226 the merits also must be consi- 
dered; for instance the Court, in the exercise of its discretion will dismiss 
the writ petition in lamine on ground of suppression of any fact relating to 
the petition without going into the merits of the case. 

In our opinion, the decision in Indian Hume Pipe Co.’s case was not given 
per snourtam and the same is binding upon us. We, therefore, hold that the 
learned Judge has properly exercised his discretion in refusing to issue the 
writ, 


In the result, the appeal fails and is dismissed with cost. Cost of this ap- 
peal to be taxed on long canse scale with two counsel certified. 


Solicitors for the appellant: Payne & Co. 
Solicitors for respondent No. 1.: Gagrat & Co. 
Appeal dismissed, 
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Before Mr. Justice Vaidya. 


PRABHAKAR RAGHUNATH DIXIT v. B. S. KOTHARE.* 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (Bom. Act LVI of 
1947), Sec. 13(1)(D)—Who constitute tenants family under Act—What is sultable 
residence under s. 13(1)(1). 


A tenant's sister's son and his family and the tenants family, can, in certain cir- 
Ue DE regarded As micmibera ee ee a mmy [or Ihe ee ee 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 

Standingford v. Probert,! referred to. 

Suitable residence in s. 13(1) (D of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, means suitable to the tenant and all the members of his 
family. 

Whether a particular alternative accommodation is suitable must necessarily de~ 
pend partly on the facts of each case and partly on the legal test of the suitability 
viz, reasonable needs of the tenant and his family. The mere comparison of the 
area and feasibility of accommodation by itself may not’ be sufficient to decide 
whether a particular accommodation is suitable or not. The alternative eccommoda- 
ton cannot be said to be unsuitable merely because it is inferior to the existing 
accommodation. Although the matter must not be decided merely on grounds of 
convenience, comfort, desirability or attractiveness of the existing dwelling-house 
compared with that of the alternative accommodation, the Court should consider 
the merits of each dwelling-house. 

The Legislature in enacting s. 13(1)(D of the Act did not say that as soon as the 

- tenant’ get some residence, equal or larger in area than the formen residence 
under the landlord, the tenant should be evicted. The emphasis of the Legislature 
is on the word ‘suitable’. 

Merely because the landlord has failed to recover possession under sg, 18(1) (1) of 
the Act, it cannot be said that he would be permanentily debarred from recovering 
possesion on that ground, if in future, it may be found that the premises, which 
the tenant has acquired, having regard to the change in the position of the members 
and progress of his children can be suitable accommodation. 

Krishna v. Dr. Shankar Abhyankar,2 referred to. 


THe facts appear in the judgment. 


S.C. Pratap, for the petitioner. 
P.B. Sawant with M.V. Chikhale, for respondent No. 1. 


Vawra J. The petitioner is a landlord. Respondent No. 1 is his tenant. 
The subject matter in dispute between them is a block of four rooms in ‘Parvati 
Sadan’, 14th Road, Khar, Bombay-62. The petitioner filed a suit to recover 
possession under s. 13(/) (g) and s. 13(7) (1) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. The suit was decreed by the trial 
Court. The said decree was set aside by the appellate Bench of the Small 
Causes Court on the ground that the petitioner required the suit premises bona 
fide, while greater hardship would be caused to the tenant if he is evicted from 
the suit premises wherein he was living with his sister’s son, his wife and 
children along with his own family. The appellate Bench also held that the 
petitioner failed to prove the ground under s, 18(2) (D). 


The said decision was challenged by the petitioner in the above Special 
Civil Application under art. 227 of the Constitution of India. While confirm- 
ing all. the findings of the appellate Bench of the Small Causes Court at Bom- 


“Decided, March 20, 1973. Special Civil 1 [1950] 1 K.B. 377. 
Application No. 1868 of 1968. 2 (1965) 67 Bom. L.R. 680. 
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bay, Malvankar J. by his order dated September 28, 1972, called for findmgs 
of the lower Courts on two points making observations as under: 

“The fact remains that it is necessary to have findings on the questions (1) whether 
respondent No. 1 has acquired suitahle residence being a block of two bed-rooms ad- 
measuring 870 square feet in the building belonging to Suvarna Rekha Co-operative 
Housing Society Lid, Mahant Road, Firtension, Vile Parle (Kast), and (2) whether ha 
has left the suit premises with all his bag and baggage and has gone to stay ‘in these 
newly acquired premises. Surely, if the findings recorded an these two painta are found 
to be to favour of the petitioner, it is Hkely that he may be entitled to a decree in 
ejectment under s. 18(1)@ of the Act. It has, therefore, become necessary to call for 
findings from the trial Court on these two issues.” 


After this remand, the petitioner examined K.R. Karve, the Secretary of the 
Suvarna Rekha Co-operative Housing Society Limited, Mahant Road Exten- 
ston, Vile Parle (Hast), the petitioner himself and his son Vasant in support 
of his contention that respondent No. 1-tenant had acquired an alternate 
suitable accommodation in the Society. Respondent No. 1 gave additional evi- 
dence denying the allegations of the petitioner. The two Courts below have 
concurrently found that the tenant has acquired or taken possession or has 
been allotted a suitable residence in the Society. 

The said concurrent finding of the two Courts below is challenged by Mr. 

Sawant, learned counsel for the tenant, on the ground that the two Courts have 
failed to consider the needs of the tenant and all the members of his family 
. and have ignored the balconies and verandahs of the suit premises while making 
‘‘ comparison between the areas of the premises in the Society with the suit 
premises. Mr. Sawant submitted that the word ‘‘suitable’? in s. 18(/) (t) 
meant suitable to the reasonable needs of not only the tenant himself but all 
the members of his family and this aspect of the matter has been completely 
- ignored by the two Courts below. 

Mr. Pratap, learned counsel for the landlord, on the other hand sought to 
repel these contentions, firstly, on the basis that the areas have been properly 
` calculated and secondly he argued that the two Courts considered the evidence 
led; and that in the absence of any additional evidence by the nephew of the 
tenant, they found as a fact that the premises in the Society is a suitable resi- 
dence within the meaning of s. 18(1)(%) and that finding being a concurrent 
finding of fact must not be interfered with by this Court in exercise of its 
powers under art. 227 of the Constitution. 

The finding that the nephew or sister’s son of the tenant, his wife and 
children were members of the respondent’s family, which was earlier recorded 
by the appellate Bench does not appear to have been challenged before Mal- 
vankar J. It is well established that under rent legislation the word ‘‘family”’ 
must be interpreted on the basis of the test as to whether an ordinary man, 
were he asked if the relations m question living with the tenant were mem- 
bers of his family, would answer—‘‘yes’’. In Standingford v. Probert,! the 
Court of Appeal in England consisting of Evershed, Master of Rolls, Cohen 
‘and ‘Asquith. L.JJ., relying on a decision of Wright J. in Price v. Gould, 
held that the meaning of the word, ‘‘family’’ in the context of rent legislation 
is wider than what is required by the ordinary acceptation of the word in 
this connection, and that the Legislature “has used the word ‘‘family’’ to in- 
troduce a flexible and wide term. Reference was also made in this connection 
to the case in Brock v. Wollams,; decided by Bucknill, Cohen and Denning 
L.JJ. In that case Bucknill L.J. observed as follows (p. 394): 

“The primary meaning of the word ‘family’ therefore is ‘children’. But if you 
interpret the word ‘children’ in the flexible and wide way suggested by Wright J., in 
Price v. Gould, it seems to me that in the ordinary, popular sense of the word this woman 

1 [1050] 1 E.B. 877. , 3 [1949] 2 K.B. 888. 

2 (1980) 148 L.T. 838, s.c. 46 T.L.R. 411. : 
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would be considered the child of the man with whom «he had lived, except for’ three 
years of her married life, ever since ahe was 5 years of age. There really is no more to 
be said about it than that, except perhaps the question as to the policy which underlies 
this sub-section; and if the policy is of the same kind as the policy which deals with 
alternative accommodation, and protects also a member of the family who has resided 
with the tenant at the time of his death for six months or more, I would think that 
in a case of this kind this adopted child clearly comes within the meaning to be given 
to the word ‘family.’ In the course of argument, I asked what was to be sald about 
an illegitimate child, for instance, of the wife or of the husband, who had lived all his 
life with his father or with his mother. Surely the Act was imtended to cover a case 
of that kind; and, if so, I cannot see why, gtving the word ‘family’ tts ordniary popular 
meaning, an adopted child in a case of this kind should not also~be included. I cannot 
think that it is a question entirely of fact as to what is the meaning of the word 
‘family’; I think that must be a question partly of law.” 


Cohen L.J. observed as follows (p. 394): 


“ ..Mr. Widgery has said all that could be said to support the decision af the 
county court judge. He submitted that there were only two possible meanings of the 
word ‘family’ in S. 12, subs. (I)(g) of the Act of 1920. The first meaning he suggested 
was ‘relations by blood or marriage,’ and his second meaning was ‘household,’ including 
all livmg on the premises, relatives, servants and lodgers. He excluded, and I think 
Tightly excluded, the second sense. I do not think it can have been the intentlon of 
the legislature to protect servants and lodgers; but I am not prepared to hold that the 
two meanings suggested by Mr. Widgery are exhaustive. I think there is a third 
meaning. I respectfully agree with what was said by Wright J. (es he then was) in 
Price v. Gould in the passage which my Lord has already read. The question the county 
court judge should have asked himself was this: Would an ordinary man, addressing 
his mind to the question whether Mrs. Wollams was a member of the family or not, 
have answered ‘yes’ or ‘no’? To that question I think there is only one possible answer, 
and that is ‘yes’. To accept Mr. Widgery’s narrow view would mean excluding adopt- 
ed children, children legally adopted under the Adoption of Children, 1926, and I think 
that the ordinary man would not \distinguish between a legally adopted child and a 
child adopted de facto in 1912, who lived with the late Mr. and Mrs. Lofty until her 
marriage in 1989 and returned to the house, as her home, in 1942, when she was widowed 
as a result of enemy action.” 

Denning L.J. as he then was, observed (p. 396): 
“Í agree. It seems to me that ‘members of the tenants family’ within s. 12, sub- 


g. 1(g) of the Act of 1920, include not only legitimate children but also step-children, 
illegitimate children and adopted children, whether adopted in due form of law or not.” 


Relying on the decision in Brock v. Wollams, therefore, Cohen L.J. applied 
the test in Standingford v. Probert and observed (p. 383): 

“I think that that is a fair test to apply when considering the meaning of the words, 
‘the tenant and his family’ in s. 3 of the Act of 1933 for the purposes with which we 
are now concerned. Obviously, having regard to the subject-matter, no member af 
the family who is not permanently living—I will use that expression for the moment, 
though it is not entirely accurate—with the tenant would fall within the meaning of the 
word ‘family’; but, subject to fulfillmg the conditions of residence, I think that the 
proper question to ask oneself is this: if an ordinary man were told that this tenant 
had living with her the relations of whom we know, would he or would he not have said, 
‘those are the members of her family’? If he would—and I think that he would answer 
that question in the affirmative—I see no reason why they should not be treated as 
family’ for the purposes of s. 3.” 


Asquith L.J. added (p. 385): 

“I agree, and would only add two sentences. On the main point Mr. Comyn relied 
strongly on the fact that, on marrying, a son becomes the head of a new family. It does not 
follow that on marrying he ceases to be a member of the original family. Nothing short 
of that will avail the Jandlord. And this seems to me no more to follow from 
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.Mr. Comyn’s premiss than it follows, as I ventured to pont out in the argument, from 
the fact that a man on marrying becomes. his wife's husband that he ceases to be his 
mother’s son. One can be a member of two famiHes simultaneously.” 


Applying the above test to the facta of the present case, there can be no 
doubt.that.the appellate Bench im the present case was quite right in holding 
that respondent No. 1’s sister’s son and his family were always considered as 
the tenant’s family and they are members of the tenant’sifamily for the pur 
pose of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 

In the context of the words ‘‘reasonably suitable to the tenant’s means and 
the needs of himself and his family as regards extent and character” found 
in the English Rent Legislation, Wood-fall’s Law of Landlord and Tenant, 
Vol. If 1968, 27th edn. at p. 1581, it is stated: : 

“It is to be noted that only the needs of the tenant and his family are to be com 
sidered though extraneous matters may be relevant on the Issue of reasonableness. 
‘Family’ must be understood in this context in the sense of resident family, though not 
necessarily Intending to live with the tenant for the rest of their Hves. The expression 
includes, as well as wife and children, the tenant’s husbend, brothers and sisters, daughters- 
in-law and adopted, stepchildren and illegitimate children, grandchildren and nephews 


needs of lodgers are not considered, nor are a housekeeper and her own family, the 
tenants family for this purpose.” 
In Megarry’s Rent Act, 10th end., 1967 at p. 301, it is observed: f 

“ amily’ is not defined, but probably has much the same meaning as that discussed 
in relation to the transmision of statutory tenancies. In particular, the same test 
applies, namely, whether an ordinary man would have regarded the person in question 
as a member of the tenant's family; it is not enough that that person and the tenant 
can both be regarded as members of the same family. A person may be a member 
of two families simultaneously, e.g. his own and his parents’; but the present heed 
extends only to those members of the tenants family who reside with him perma- 
ere cm teeter mere rae rear gee eae 


va page 214 Megarry has observed: 


“There is no clear limit to the word ‘family.’ It is ‘a popular, loose, and flexible 
expression, and not a technical term’, which is used in a sense ‘bese, common and 
popular.” But although the’ meaning of the word is partly a question of law, the test 
to be applied is whether an ordinary man would have regarded the person as a member 
of the tenants family; and where the trial judge applies, the correct test (which he 
should do by ‘the application of a broad, common-sense, man-of-the-world view’), the 
ee The test must be applied 
to the circumstances existing when the tenant dies,.. 


Applying also the tests found in these eal eae T on the law of Land- 
lord and Tenant, it must be held that the appellate Bench was quite right 
in treating the sister’s aon and his family as the members of the tenant’s family 
having regard to the facts and circumstances of the case. 

The only surviving question. is as to whether the block or premises acquired 
by the tenant in the Suvarnarekha Co-operative Housing Society, Mahant 
Road Extension, Vile-Parle (Hast), Bombay, is a suitable residence within 
the meaning of sub-clause (7) of clause (/) of s. 18, having regard to the 
reasonable needs of all the members of his family, including his nephew and 
nephew’s wife and children. When recording the finding on the issues 
sent down to the lower Courts, they do not seem to have appreciated that 
suitable in s. 18(7)(t) meant suitable to the tenant and all the members of 
his family. They have not considered the needs of the nephew and his children 
and ‘the children of the tenant. The tenant’s evidence shows that his own 
family consists of his wife, an unmarried daughter aged about 21, two sons 
aged about a and 18 and his nephew had a family consisting of his wife, 
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three sons, and one daughter aged respectively 19, i 18 and 17. His elder 
daughter got married in 1966 and was residing with her husband elsewhere. 
The tenant has stated that it would not be possible for him to accommodate 
his nephew and his family in the new block, which according to Keshav 
Karve, the Secretary of the Society, consists of one living room, two bed-rooms, 
two balconies, one kitchen, bath-room, W.C. and washimg place. It is clear 
that the six children are all growing children. There will be a great deal of 
over-crowding if the nephew is to live with the tenant in the new block acquired 
by the tenant in the Society. 

There ia also considerable force in the argument of Mr. Sawant that the two 
Courts ignored the balcony and the bath-room of the suit premises when cal- 
culating the total area and in comparing the total area of the suit premises 
with the total area of the block in the Society. The appellate Bench has 
further stated that because the nephew was not examined by the tenant after 
the remand, the tenant failed to prove that the block in the Society was not 
suitable for both the tenant and his nephew. The appellate Bench, however, 
ignored the evidence given by the nephew at the earlier stage of the suit 
when he stated that it would be a great hardship to himself and his family 
if they were compelled to stay away from the suit premises. 

The word ‘‘suitable’’ is not defined in the Bombay Rent Act. In Krishnaji 
v. Dr. Shankar AbAyonkar,* it was observed (p. 691): 

“| Suitability cannot be only for one purpose. It must be ‘suitability for his reasonable 
needs. In order, therefore, to decide mutability of the residence for the tenant, 
the Court has to consider the needs of the tenant and his family and comalder whether 
or not the other accommodation that has been acquired by the tenant is suitable for 
his needs.” 


This decision was set aside by the Supreme Court in Shankar Ramchandra v. 
Krishnap,> on the ground that the High Court had no jurisdiction to 
exercise powers under art. 227 of the Constitution in the matter, as the case 
was dismissed as a revision application under s. 115 of the Code of Civil Pro- 
cedure by another Judge of this Court. The Supreme Court, however, did not 
decide in that case what exactly was the meaning of the word ‘‘suitable.’’ 

It seems that so far as English legislation is concerned, some indications are 
given in the legislation itself by pointing out ster alia that it should be reason- 
ably suitable to the tenant’s means and the needs of himself and his family as 

extent and character. There is also special provisions in the Housing 
Act, 1957. There it specifically lays down that alternative accommodation is 
not suitable if it would result in overcrowding within the Housing Act, 1967, 
even if the existing accommodation is overcrowded to a similar extent. Whe- 
ther a particular alternative accommodation is suitable must necessarily depend 
partly on the facta of each case and partly on the legal test of the suitability in- 
dicated above vis., reasonable needs of the tenant and his family. The mere 
comparison of the area and the feasibility of accommodation by itself may not 
be sufficient to decide whether a particular accommodation is suitable or not. 
The alternative accommodation cannot be said to be unsuitable merely because 
it is inferior to the existing accommodation. Although the matter must not be 
decided merely on grounds of convenience, comfort, desirability or attractiveness 
of the existing dwelling-house compared with that of the alternative accom- 
modation, the Court should consider the merits of each dwelling-house. (Bee 
Moegarry on Rent Acts, Vol. I, 10th edn., pp. 308-804). 

The two Courts below have not borne in mind the correct principles regard- 
ing the interpretation of the word ‘‘suitable’’ under s. 18(1)(1). They ae 
not at all taken into consideration the needs of the school and college go 
children of the tenant and the possibility of overcrowding to avoid which the 


4 67 Bom. L.R. 690. [1970] ALR. 8.C. 1. 
5 ieee 72 Bom. L. R. 179, 8.C., 4.0. l 


-= 
-” 


1978.] ' PRABHAKAR 0, B. 8. KOTHARE (A.C.J.)}— Vaidya J. 245 


tenant has tried to acquire additional prerhises. As the children grow, the 
needs of the tenant and his family members become more oppressive. Needs 
are not fixed and static. They move forward in time. The two Courts below 
have completely ignored this aspect of the matter. 


In the facts and circumstances of the case and having regard to the impec- 
eable finding recorded by the appellate Bench, which was not challenged 
before Malvankar J. that the tenant’s nephew and his family were members 
of his family, the only conclusion to which the two Courts below ought to have 
arrived at, having regard to the above principles, should have been that the 
block which the tenant had acquired in the Society was not suitable for all the 
members of his family, having regard to the reasonable needs of the tenant 
himself and the members of his family and particularly his nephew and mem- 
bers of his family. 


The contention of Mr. Pratap that the two Courts below recorded a concurrent 
finding of fact and this Court should not interfere with such a finding, must be 
rejected, because, as stated above, the two Courts have not borne in mind the 
legal connotation and denotation of the word ‘suitable’, ‘Suitable’ meant 
suitable to the reasonable needs of the tenant and members of his family. The 
two Courts have mechanically compared the areas and that too adopting 
unequal basis for the calculation ignoring certain areas of the suit premises 
and recorded a manifestly unjust finding after coming to the conclusion that 
because the suit premises was formerly suitable to the tenant and his nephew 
and all the members of his family. the block in the Society should be considered 
suitable within the meaning of s. 18(/) (1). They have ignored the possibility 
of overcrowding and needs of the growing children in the family. 


The Legislature in enacting s. 13(7) (1) did not say that as soon as the tenant 
gets some residence, equal or larger in area than the former residence under the 
landlord, the tenant should be evicted. The emphasis of the Legislature is on 
the word ‘suitable’. The two Courts below have ignored the importance of this 
aspect. The word ‘suitable’ has acquired sufficient meaning in the English 
Courts and Indian Courts under the Rent Legislation and that meaning was 
completely ignored by the two Courts inasmuch as they tacitly assumed that 
the needs of the nephew of the tenant, who was living with his family with 
the tenant, can be ignored. Such findings ought to be interfered with by this 
Court in exercise of its powers under art. 227, as they are not in accordance 
with law and they would defeat the intention and purpose of the law enacted 
by the Legislature. 

However, the landlord also needs to be protected in respect of his right under 
s. 18(1) (1). Merely because the landlord has failed to recover possession under 
s. 18(7) (1) in the present suit which gave rise to this Special Civil Application, 
it cannot be said that he would be permanently debarred from recovering pos- 
session on that ground, even, if in future, it may be found that the premises, 
which the tenant has acquired now, having regard to the change in the position 
of the members and progress of his children can be suitable residence. The dis- 
missal of the present suit, therefore, will not take away the liberty of the plain- 
tiff to file a fresh suit on the same ground under s. 18(7) (F) if he has evidence 
to satisfy the Court about the same and if circumstances change and enable tho 
plaintiff to satisfy the Court that the tenant has suitable residence in the block 
of the Society itself in view of the said changed circumstances. 


Subject to this liberty which the landlord must have, the above petition is dis- 
missed. Rule is discharged. In the circumstances of the case, there will be no 
order as to costs. 


Rule discharged. 


246 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


Before Mr. Justice Bhole. 


BAPURAO RAJARAM WAIKAR v. BABULAL MULCHAND SHAH.* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVO of 1947), Sec. 
18(2)—Balance of hardship or convenience under s. 13(2), howo to be arrived at. 


For the purpose of coming to a conclusion on the question of the belance of hard- 
ship or convenience under s. 13(2) of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the Court has to emumerate the items of hardships and their 
degrees on each side and then see who suffers more hardship. The Court will have 
to evaluate the items of hardship on each of the parties. It is only after that that 
the Court has to draw the inference from the specified facts established. 

The landlord wanted the suit premises for starting a new grain shop although 
be had already in the premises two flourishing shope in business locality. 
The tenant if he were evicted from the suit premises would lose his only business of 
earning his bread which he was running as a Tabla repairer for the last 30 years 
there. He would have no business elsewhere because he must have already creat- 
ed goodwill for his business in the shop. He was a poor businesaman as compared 
to the turnover and the income of the landlord from his two shops. In such a case 
the hardship cannot be of the landlord and the landlord’s suit for posession must 
be dismissed. 


Tue facts appear in the judgment. 


N. 8. Shrikhande with F. K. Joshi, for the petitioner. 
K.J. Abhyankar for V.N. Gadgil, for opponent No. 1 (1 to 3). 


Buous J. The petitioner is a tenant of a shop in which he is doing the-busi- 
ness of Tabla repairing in Shukrawar Peth, Poona. He is doing this business 
for a period of thirty years in that locality and paying a rent of Rs. 20 p.m. The 
respondent needed the premises for expanding his business and for opening a 
new shop and therefore he served a notice on him. The notice was on two 
grounds. The first ground was of the bona fide and reasonable requirements 
and the second ground was of arrears of rent. The petitioner within one 
month applied for the fixing up of the standard rent. The landlord filed there- 
after a suit with a prayer that the petitioner should be ejected from the shop, 
on the ground that he reasonably and bona fide required the premises and also 
on the ground that the petitioner was in arrears of rent for more than six months. 
The petitioner resisted the claim of the landlord and stated that he is not in’ 
arrears of rent at all; that when he sent the rent to the landlord by money 
order he refused to accept the same and that the landlord’s requirement of the 
premises as bona fide and reasonably for occupation is false. 


The learned Judge of the Small Causes Court at Poona who heard the case 
framed a number of issues and found that the petitioner was not in arrears of 
rent at all. He also ‘found that the landlord was not able to establish 
that he required the suit premises reasonably and bona fide for his own use 
and occupation. According to him, even if he needed the suit premises, greater 
hardship would be caused to the petitioner than to the landlord. Accordingly, 
therefore, he dismissed the landlord’s suit for posseasion. That decree was 
challenged and the learned District Judge disagreed with the view of the trial 
Court. According to him the landlord did require the suit premises reason- 
ably and bona fide and that he would suffer more hardship if a decree is not 
passed in his favour. The other ground of the arrears of rent was not before 
him. The learned District Judge after answering in affirmative those issues 
was however of the view that there would be difficulties for the petitioner to 
obtain an alternative accommodation, that his hardship would however be 
mitigated by giving him reasonable fime to find out another suitable accommo- 
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\ 


1978.1] BAPURAO V. BABULAL (A.C.J.)—Bhole J. 24T 


dation; he, therefore, granted three months’ time and asked him to vacate after 
three months. The trial Court’s decree was therefore modified and he granted 
possession to the landlord. This order is now challenged here by the petitioner. 
The only pomt that arises here for consideration is whether the de- 
cree passed by the learned District Judge is according to law. Now the 
finding on the issue of reasonable and bona fide requirement is a point of law 
and fact. Under s. 13 the landlord shall be entitled to recover the possession 
of the premises if the Court is satisfied that the premises are reasonably and 
bona fide required by the landlord for occupation by himself or by any person 
for whose benefit the premises are held. It is also provided under s. 18(2) 
that no decree for ejection shall be passed on the ground specified in el. (g) of 
sub-8. (Z) if the Court is satisfied that having regard to all the circumstances 
of the case including the question whether other reasonable accommodation is 
available for the landlord or the tenant greater hardship would be caused by 
passing the decree than by rejecting. Now therefore the point that is impor- 
tant here is whether the learned District Judge has erred in law in coming to 
the conclusion that the premises are required reasonably and bona fide by the 
landlord. The case of the landlord is that they have a‘joint family and that 
they have business of grocery shops. They have two grocery shops, one of 
Wholesale and one of the retail. About Rs. 600 per day is the turnover of one 
of the shops and that income, according to the landlord, is not sufficient and 
that, ‘therefore, they want one more shop to start and it will be run by his 
gon in the suit shop. Admittedly, the landlords are carrying on nicely their 
business in their two shops. Both the shops are in business locality. There 
is a turnover of about Rs. 600 in the wholesale shop and the turnover in the 
retail shop must be equally good. He must, therefore, be getting a very decent 
profit every month and ordinarily that would be more than sufficient; but he 
wants to expand his busmeas and for that purpose he needs the suit shop. It 
would not be difficnlt for him fo expand the business in the two shops where 
his business is. Is it really necessary for him to have a third shop for expand- 
ing sale? The reason given by both father and son are at variance. The land- 
lord says that he wants to have a new shop for his son Chandrakant and there- 
fore he wants that shop. But Chandrakant says that because one of their 
shops is insufficient and because he cannot'carry on with his brother, therefore 
he wants to start a new shop. This version of Chandrakant is therefore differ- 
ent from that of his father who says that he wants to start a new business for 
his son Chandrakant. Even this story is given much later and that too during 
the course of evidence. All the circumstances, therefore, show that the landlord 
wants to have a new shop by adding a third shop to their business. The learned 
advocate for the petitioner however says that the reasons given by the landlord 
are false, and that therefore his requirement is not bona fide.. The learned ad- 
vocate says that he has been saying that the petitioner is in arrears of rent and 
that he in fact is not in arrears of rent and that both the Courts have also held 
so and the landlord therefore, he says, gives a false reason. It may be that the 
landlord thinks that it would be in his interest to start a new shop in the new 
premises. If therefore in his own way he needs it, it cannot be said that his 
needs are not bona fids to that extent: therefore his requirement may be bona 
fide. But when he says that his needs are reasonable, that is not so. The learned 
District J udge however says that the landlord has a family of eleyen members and 
that the prices are soarmg high and that therefore the cost of living is also-’ 
going high and that his profits in two shops despite ‘a big turnover cannot be 
said to be adequate and that he needs a better living and that therefore their 
demand is reasonable. I think it is to the contrarys' The nature of the busi- 
ness in the present two shops, the business ‘locality where they are situated, 
the size of their business, the actual turnover in both the wholesale shop as well 
as the retail shop all show that the business is very good. and the profits high ; 
inspite of this, if he wants the suit shop, his requirement is far from reason- 
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able. It ahould be so in all circumstances. Itis unreasonable. It is so when he 
wants to eject his tenant who is there for the last thirty years and who is 
earning his bread there. If he wants to expand the business he can do so in 
his present two shops. If he wants more profit he can also do so in the two 
shops. J do not therefore think that the inference drawn by the learned Dis- 
trict Judge and the reasons given by him are based on proved facts. They 
are his conjectures, It is, therefore, wrong in law. 

The next question is about the balance of hardship or convenience. Now, 
for the purpose of coming to a conclusion on this question on the basis of com- 
parative hardship of the parties, we have to enumerate the items of hardships 
and their degrees on each side and then see who suffers more hardship. We will 
also have to evaluate the items of hardship on each of the party. It is only 
after this that we have to draw the inference from the specified facts establish- 
ed. Let us see how the hardships are on each of the party. The learned 
District Judge is aware that the petitioner is having his business in the suit 
premises for the last thirty years but, according to him, he does not prepare new 
tablas but carries on his business only of repairing the tablas. The petitioner 
does show that he purchases raw material for his business and this means that 
he must be doing so for preparing new tablas. The learned District Judge 
also says that he did not need the shop in the business locality; his next reason 
is that the tabla business is such that the comparative demand is less. After 
taking into consideration the monthly rent of Rs. 125 which the petitioner gets 
from part of his house, he saya that he does not make any grievance that he would 
not get any suitable accommodation for this avocation elsewhere. It is for 
these reasons that he thinks that the petitioner can now close his thirty years’ 
business in that shop and go and start doing it in a new locality or in his own 
house. On the other hand, according to him the landlord being the owner of 
the premises should get possession because it is in business locality and if that 
is refused he will not get suitable place in a business locality. I do not think 
that the inferences drawn by the learned District Judge are proper; they are 
wrong in law on the basis of the established facta. 

What are facts? The landlord wants the suit premises for starting a new 
shop although he has already two flourishing shops in business locality. The 
petitioner would lose his only business of earning his bread which he is running 
in the suit premises for the last thirty years. He will have no business elsewhere 
because he must have already created goodwill for his business in the shop. 
The petitioner certainly will not in these days be in a position to get any gui- 
table accommodation for this business in a city like Poona. He is a poor business- 
man as compared to the turnover and the income of the landlord from his two 
shops. Now therefore can one properly draw an inference from these esta- 
blished facts that the hardship would be more to the landlord than to the peti- 
tioner if possession is not granted to the landlord? This is a case where the 
guestion is whether the petitioner should close his shop and go home and that 
is what is stated by the learned District Judge or whether the landlord having 
two flourishing busineas shops in business locality should be allowed to start 
a third shop. Surely in such a case the hardship could not be of the landlord. 
But Mr. Abhyankar, the learned advocate for the landlord, contends here that 
the learned District Judge has given all the grounds on the basis of the evi- 
dence and ordinarily this Court under art. 227 should not interfere with the 
findings of the appellate Court. That is true; but,the issue whether the re- 
quirement is reasonable and bona fide and the issne who will have more hard- 
ship, are issnes where question of law and of facts are raised. The two issues are 
not purely on facts but are on mixed questions’ of law as well as of facts. 
Therefore, if right inferences are not drawn on established facts then the infer- 
ences will be wrong in law. That is what has happened in this case. I have, 
therefore, in this case no other alternative but to interfere with the order passed 
by the District Judge. 
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But Mr. Abhyankar after inviting my attention to the case of Vinayak 
Trimbak v. Tarachand! says that the question of alternative accommodation 
also should be considered under s. 18(/)(g) of the Bombay Rent Act. He 
says that he could do the repairing of tablas at his house. The learned Dis- 
trict Judge is also of the view that he should go home after closing his shop 
and start his business at his residence. This cannot be done. Can he afford 
to lose his thirty years’ business at the suit shop in a business locality and start 
all over again at his house. But there is hardly any evidence to establish that 
he can start earning his bread by repairing tablas at home and that there is 
also space for him there. Will it not be, even if he is able to do so, against 
the provisions of s. 25 of the Bombay Rent Act! I think we will be landing 
him this way in an impossible situation; he will suffer all the hardships whereas 
the landlord will not. Therefore, this petition will have to be allowed and the 
decree passed by the learned District Judge will have to be set'aside. The 
decree of the trial Court is restored. Rule is made absolute with costs. 


Rule made absolute. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bhole and Mr. Justlee Naik. 


THE STATE OF MAHARASHTRA v. RAMCHANDRA 
VASUDEO DESHPANDE.” 

Indian Penal Code (Act XLV of 1860), Secs. 161, 162, 120B—Prevention of Corruption 
Act (2 of 1947), Seca. 5(1), 5(1)(Q)}—Whether necessary for Investigating Officer to 
obtain sanction under ss. 161 and 162 of I.P.C.—Whether such sanction necessary 
under ss. X1) and 5(1)(d) of Prevention of Corruption Act read with s. 120B of 
I.P.C. i 


It is not necessary for the Investigating Officer to take the sanction not only for 
the charge of criminal conspiracy to commit the offences under as 161 and 162 of 
the Indian Penal Code, 1960, but also under s. 5(1) read with s. 5(1)(d) of the Pre- 
vention of Corruption Act, 1947, read with s. 120B of the Indian Penal Code. 

G. K. Apte v. Union of India! and Union of India v. Mahesh Chandra? dissented 
from. 

H. N. Rishbud v. State of Delhi; referred to. 


THe facts appear in the judgment. 


S. B. Chitnis, Assistant Government Pleader, for the State. 
H. L. Pendse, for accused Nos. 1 and 2. 
S. P. Kanuga (appointed), for accused No. 3. 


BHoLe J. This ig an appeal by the State against the order of acquittal passed 
by the learned Special Judge, Jalgaon, in a case where the three accused were 
acquitted of the offence punishable under ss. 120B, 161 and 162, Indian Penal 
Code as well as of the offence punishable under s. 6(/)(d) read with s. 5(2) of 
the Prevention of Corruption Act. Accused No. 1 was a Junior Inspector of In- 
dustries working in Amalner Division with his head-quarters at Amalner. His 
duty was to execute the provisions of the Bombay Weights and Measures (En- 
forcement) Act, 1958 with the help of the manual assistant, who is accused 
No. 2, and the peon, who is accused No. 8. The manual assistant is appointed to 
assist the Inspector so that he can facilitate handling of the standards in weights 

1 (1960) 62 Bom. L.R. 785. Jalgaon, in § Case No. 1 of 1670. 

*Decided, March 14/15, 1973. Criminal Ap- 1 [1970] A.LR.A. & N. 43. 
peal No. 46 of 1971, nee the order of 2 [1957] A.LR. M.B. 48. 
acquittal passed by R. G. Sathe, Speatal Judge, 3 9558] A.LR. S.C. 196. 
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and measures and to help the Inspector in attesting and stamping the weights 
and measures. Under the scheme of the Act the tradera have to get certified as 
well as stamped their scales, weights and measures every two years. The licensed 
repairers are paid by the traders for repairing their scales, weights and measures 
and they also pay the Government fees to the licensed repairers for certifica- 
tion by the Inspector. Complainant Kazi in this case was a licensed repairer and 
it was his duty to prepare a bill in triplicate showing the repairing charges, 
the Government fees and the description of the articles repaired by him. After 
the repairs he had to give a copy to the trader concerned and present another to 
the Inspector at the time when the repaired articles are presented before him 
for certification. The other is retained by the repairer in his book of the bills. 
The Inspector has to check the bill and see whether the bill is correct and then 
receive the Government fees and issue certificate accordingly. 

Complainant Kasi had been a licensed repairer from 1953 to 1969. His com- 
plaint is that whenever he was going for a certificate and for stamping the 
weights and measures and scales of the traders after the repairs to the three 
accused, each of them was demanding a bribe from him on the basis of the 
percentage of the Government fees and they called this percentage as their 
commission. The Inspector was demanding 40 per cent. of the Government fees, 
the manual assistant was demanding 25 per cent. and the peon 10 per cant. 
Accused No. 1 was taking as motive or reward for not rejecting the weights, 
scales and measures; accused No. 2 was doing so for not pointing out mistakes 
to accused No. 1 and accused No. 8 was doing so for not doing anti-propa- 
nar amongst the traders against the quality of the repairs by the compla- 
inan 

The Inspector used to move around and camp at different places to facilitate 
the different traders as well as the licensed repairers to go to him and get the 
certificates as well as the stampings. Accused No. 1 was camping along with 
the other two accused at Shirgale in the month of April 1969. It is the com- 
plainant’s case that he went to the camp of the three accused at Shirsale on 
April 17, 1969 after repairing the weights, scales and measures of 13 traders 
and that he presented the work along with the necessary bills to the accused. 
His complaint is that because he took on that day only the amount of the Gov- 
ernment fees, therefore the accused told him that they would not be in a posi- 
tion to pasa his work until and unleas he paid them their commission on them 
as settled. He requested them not to reject his work but only accept the Gov- 
ernment fees on that day but the accused did not listen to him. The accused 
asked him to meet them on April 21, 1969 im the noon in their office at the 
Camp along with their commission, which he had to pay. They said 
that until and unless the commission was brought they would not certify his 
work. He, therefore, reluctantly agreed to do so. It is after this that he 
thought of approaching the Anti-Corruption Police and therefore he went to 
Jalgaon on April 19, 1969 and met P.S.I. Palve of the Anti-Corruption Police. 
He narrated to him his story and told him that the accused were demanding bribe 
from him as a motive to pass his work. By April 19, 1969 he had completed 
the work of 17 traders and the Government fees according to this work was 
Re. 78.50p. The bribe or commission according to the percentage of all the 
three accused was Re. 58-85P. After showing the P.S.I. the 17 bills he had 
given his complaint to him. The P.S.I. asked him to meet him on April 21, 
1969 at 9 a.m. at the Dak Bungalow at Amalner. 

After making the necessary panchanamas for the trap on April 21, 1969 | 
and after arranging to get two panoh, witnesses from the office of the Zilla 
Parishad at Jalgaon the P.S.I., accompanied by a constable and two panchas, 
went to Amalner Dak Bungalow, where he met complainant Kasi. The P.B.I. 
took Kari to the Judicial Magistrate, First Class, Amalner, to get a sanction for 
investigating this offence on the ground that the Deputy Superintendent of 
` Police was otherwise busy. After getting the necessary permission from the 
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Magistrate to investigate, the P.S.I. Palve started drawing the panchnama 
in the presence of the panckas of what all he had narrated to them. Kari 
narrated his complaint to the panchas and also produced Rs. 78.50P.+-58.85P. 
—Rs. 187.85P. before the panchas. The usual routine was followed and the notes 
were smeared with anthracene powder. Panch witness Tayade was asked to ac- 
company the complainant to the office of the accused and the complamant was 
told that he should give the money only when the bribe was demanded from him. 
The raiding party after the usual formalities started from Amalner for Shir- 
sale and stopped their car outside Shirsale village. The car was then sent a 
mile backwards. Thé complainant and panch Tayade then walked down to 
the office of the accused at their Camp which was in a house. The complain- 
ant had also arranged to fix his workshop next to the Camp only for the pur- 
pose of convenience during the Camp of the accused. The P.S.I. and his 
party were waiting outside watching what was happening. 

At the time when Kazi and Panch Tayade went inside, accused Nos. 1 and 2 
were taking meals upstairs and accused No. 3 only was there. Kam in the 
meanwhile therefore asked his servant to bring the weights and measures as 
well as the bills and other documenta and the summary of all the bills and 
keep them on the table of accused No. 1. After sometime accused Nos. 1 and 2 
came down in the office and sat near each other on the respective chairs. Ac- 
cused No. 3 at that time went in the verandah outside to wash the utensils and 
then he went upstairs for drying the utensils. 

It is then the case of the complainant that accused No. 1 asked the com- 
plainant whether he had brought the money. The complainant then 
handed him over Rs. 78.50P. which were in the pocket of his bush shirt and 
accused, No. 1 counted the same and kept them on the table. Accused No. 1 
said that this was only the Government fee and he wanted his commission. 
The complainant said that he had also brought the commission, but he wanted 
a receipt of Rs. 78.50P. from accused No.1. He then promised to give the com- 
mission after that. Accused No. 1 therefore wrote a receipt for the sum of 
Rs. 78.50P. and gave it to the complainant. Kazi asked accused No. 1 what his 
commission was and accused No. 1 informed him that it was Rs. 31.40P. There- 
fore Kari took out that money from his pant pocket and after counting the 
same gave it in the hand of accused No. 1. Accused No. 1 counted the money 
with both his hands and then kept not only this sum of Rs. 31.40P. but also 
the other sum of Rs. 78.50P. in his brief case. Accused No. 2 then asked the 
complainant to give his share of commission and therefore the complainant 
gave him his share of Rs. 19.60P. Then came accused No. 8 who was at that 
time washing the utensils along with the Rumal which was for the purpose of - 
drying up the utensils. The complainant gave him Rs. 7.85P. which was his 
share of the commission. Accused No. 3 took his money in his hand put in 
the Rumal and he went upstairs. 

Kazi then went out in the verandah and gave the pre-arranged signal to 
the raiding party. He had to call his servant Ishak and he did so. After 
the signal the raiding party which included P.S.I. Desai, P.S.I. Palve, pan- 
chas Savkhedkar and Tayade and others went inside the office. After dis- 
closing their identity, after introducing the panchas to them, after closing 
the doors and windows of the office room and after doing the necessary for- 
malities the hands of the three accused were seen in the light of ultra-violet 
lamp. They found anthrarcene powder on the hands of each of the accused 
as well as on the Rumal and the brief case. Accused No. 1 produced the 
amount at the instance of P.S.I. Palve. He produced Rs. 31.40 as well as 
Rs. 78.50P. from the brief case. The notes were all smeared with anthracene 
powder. Accused No. 2 as well as accused No. 3 were also asked to 
produce their shares of money and each of them also produced their share 
of money which they had received from accused No. 1 and they were also 
found to have been ameared with anthracene powder. It is in these circumstances 
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that all the three accused were caught red handed and the panchanama ac- 
cordingly of all what had taken place there was drawn. The numbers of the 
notes found with each of the accuséd were tallied with the notes which were 
first shown by the complainant to the panch witnesses. There was a receipt 
book on the table of accused No. 1 and that was also attached. The seven- 
teen ‘bills and the summary of the bills, which showed the calculation of total 
on account of the different weights and measures were also attached under a 
ma. The receipt which was given by accused No. 1 to the com- 
plainant was also seized. Accused No. 1 had also written on the receipt the 
date and the name of the camp which was also attached. 
The P.S.I. then started recording the statements of the accused and after 
the complaint gave it at Marawad Police Station on April 4, 1969. 
An offence was registered there. After recording the statements of the dif- 
ferent witnesses including those of the TER whose articles were repaired 
by the complainant Kari and after doing all the necessary investigation he 
sent a report of the same with the investigation papers to the Director of 
Anti-Corruption Bureau. They were then sent to the Director of Industries 
for a sanction to prosecute all the three accused. The Director of Industries 
Dr. Desai after going through the papers accorded a sanction to prosecute 
all the three accused. He passed three different orders for the same. It is 
rate all these steps that P.S.I. Palve prepared a charge-sheet and sent it 
or trial. 


All the three accused denied having committed the offence. Accused No. 1’s 
version is that he did not present the bills, which were actually found by 
the panch witness on his table; that, on the other hand, Kasi had brought the 
seventeen white bills and they were on the table; there was also a summary 
of the bills brought by the complainant. After scrutinizing thoge white bills he 
found them incorrect. The Government fee for the repair of 500 Kg weight 
was less and therefore he made an account of each of the bills on the bill it- 
self and corrected the same and according to him the total Government fee 
came to Rs. 157.75P. Accused No. 1 has produced the seventeen bills on a 
plain white paper which according to the complainant were the copies of the 
bills, which were found by the P.S.I. and the panch witness on the day of 
the incident. The accused according to the complainant wanted the bills when 
he went to him after a few days to get back the scales, weights and measures 
so that he could deliver them to the different traders. The case of accused 
No. 1 therefore is that the printed bills which were found by the panch wit- 
ness on the table were not presented to him by the complainant but they were 
the bills which he produced during the course of Kazi’s crossexamination on 
a plain paper. The case of the accused is that the complainant kept on the 
table a sum of Rs. 109.90P and asked hm to give him a recetpt of Ra. 78.60P. 
He further requested him to prepare another receipt for the balance money. 
That is why he gave the complainant the receipt of only Rs. 78.50P. and 
afterwards he started writing the second receipt and when he put date 
‘*21.4.69°’ and the name of the place Shirsale on the receipt Kazi told him 
that he would bring the remaining money afterwards and that he should wait 
till then. The accused asked him to bring Ra. 57.88P. The complainant left 
the office for a while when he was writing the reports. Kazi then went out 
and came back with the raiding party. He admitted having kept the money 
Rs. 109.90P. given by the complainant in his brief case and having opened 
it and having produced the same before the panch witnesses. He has also 
stated that he had informed the Police at that time that he was to receive 
some more money from the complainant as Government fees; that he also 
showed seventeen white bills which he produced later on during the course 
of the cross-examination of the complainant but the Police did not listen to 
him. They kept only the summary and not the bills. The panckas, there- 
fore, signed only on the summary and not the bil. 
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Accused No. 2 denies the whole case of the prosecution and says that it is 
all false. He admits that the pant on which anthracene powder was found 
and which was attached was his but says that the amount was not found in 
his pocket. Accused No. 8 also denies having committed tha offence and 
says that the complainant Kazi was at the table but says that he did not 
know what he talked with accused No. 1. He says that the story of finding 
of the money in the Rumal is all false. 

The learned Special Judge, Jalgaon, after considering the documents as 
well as the evidence on record found that each of the three accused was a 
public servant under the Prevention of Corruption Act but on’ consideration 
of all the evidence found that the prosecution have not established the three 
charges either against accused No. 1 or accused No. 2 or accused No. 3. On 
the other hand, he held that there are quite a few circumstances which favour 
the story of accused No. 1 when he says that the complainant had brought 
only white bills and not the printed bills and if that was so, then accused 
No. 1 might have innocently given the receipt of Rs. 78.50P. to the com- 
plamant thinking that he would bring the reat of the money; instead of start- 
ing a quarrel with the complainant regarding the receipt of Re. 78.50P. he 
probably thought that it was better to pass that receipt and deliver it to the 
complainant. He believed the story of accused No. 1 also because a receipt 
was found with the date as well as the name of the Camp when he said that 
he. started writing the second receipt for the balance money which was to 
be paid by the complainant at that time; neither the complainant nor the 
prosecution attempted to establish that the white bills produced by the de- 
fence were wrong. He, therefore, accepted the story of accused No. 1 to be 
highly probable and acquitted accused No. 1. So far as the case of accused 
Nos, 2 and 8 is concerned, after considering the statements of accused No. 2 
in his written statement that accused No. 1 had asked him to count the 
money and therefore he had kept that money in his pocket and also the say 
of accused No. 3 in his written statement that accused No. 1 had given 
him the amount and asked him to give it to accused No. 2, he thought that 
mere finding of the notes applied with anthracene powder in the pockets of 
the accused will not help the prosecution to establish that the money was 
passed as gratification or bribe. Because according to the learned Judge 
the prosecution had failed to prove that the money passed to accused No. 1 
was gratification, therefore, he acquitted not only accused No. 1 but also ac- 
cused No. 2 and accused No. 3. It is in these circumstances, therefore, that 
all the three accused were acquitted. This order of acquittal is now chal- 
Jenged here by the State. The only point, therefore, that arises here for con. 
sideration is whether this order of acquittal is legal and proper. 

Mr. Pendse says that the sanction was only given for prosecuting the 
accused for the offences under s. 161, Indian Penal Code and s. 5(2) of the 
Prevention of Corruption Act but not for the offence under s. 120B, Indian 
Penal Code. This is correct. It ia, therefore, contended by Mr. Pendse 
that the charge under s. 120B, Indian Penal Code against the accused without 
sanction will fail. It is true that each of the accused was charged with the 
offence punishable under ss. 161, 162, Indian Penal Code and s. 5(/)(d) read 
with s. 120B, Indian Penal Code. The point that arises here for consideration 
is whether: in the absence of any sanction the charge of conspiracy should 
fail. It is urged that they are charged with the conspiracy to commit the 
main offence and that no sanction was obtained under s. 196A of the Cri- 
minal Procedure Code in regard to such conspiracy. Under s. 196A of the 
Criminal Procedure Code no Court shall take cognizance of the offence of a 
criminal conspiracy punishable under s. 120B of the Indian Penal Code in 
a case where the object of conspiracy is to commit any non-cognizable offence 
or a cognizable offence not punishable with death, imprisonment for life or 
rigorous imprisonment for a term of two years or upwards unless the State 
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Government or the Chief Presidency Magistrate or the District Magistrate 
empowered jn this behalf by the State Government has by an order consented 
to the initiation of the proceedings. There is a proviso to s. 196A but we 
are not concerned with it. This is, therefore, a section regarding the cog- 
nizance by a Court of a case. It is under Chapter 15 of Part VI. This par- 
ticular s. 196A is under the head ‘‘Conditions Requisite for Initiation of Pro- 
ceedings.’’ It is, therefore, clear that no Court can take cognizance of an 
offence of criminal conspiracy under certain conditions. If the object of conse- 
piracy is to commit a cognizable offence punishable with imprisonment less 
than two years then sanction is necessary but if it is a cognizable offence pun- 
ishable with imprisonment of more than two years then sanction is not neces- 
sary. We will, therefore, have to see with what sort of conspiracy the ac- 
cused were charged. So far as as. 161 and 162, Indian Penal Code are con- 
cerned under the Second Schedule of the Criminal Procedure Code they are 
cognizable offences. Section 165, Indian Penal Code also is a cognizable offence. 
At one time before 1955 these offences were not cognizable offences but by the 
Amendment Act 26 of 1955 these offences were made cognizable. They be- 
came cognizable offences under the Criminal Procedure Code from the year 
1955 although they were cognizable under s. 8 of the Prevention of Corrup- 
tion Act from the year 1947. These sections in s. 3 were therefore deleted 
when these offences became cognizable under the Act of 1955. So far as 
the punishment for these offences is concerned, the punishment under s. 161, 
Indian Penal Code is three years’ imprisonment of either description or fine 
or both. Punishment under s. 162, Indian Penal Code is also the same. There- 
fore, the imprisonment is for three years which is more than two years and if 
that is so, then so far as the offences under ss. 161 and 162, Indian Penal 
Code are concerned for the cognizance of those offences sanction under s. 196 A 
will not be necessary. 

We are now left with the conspiracy to commit the offence punishable under 
s. 5(1)(d) read with s. 5(2) of the Prevention of Corruption Act. Let us see 
what the nature of the offences punishable under s. 5(2) of the Prevention 
of Corruption Act is. Punishment for the offence under ss. 5(/) (a) to 5(J) (e) 
is with imprisonment for a term which shall not be less than one year but 
which may extend to seven years and shall also be liable to fine. Therefore, 
the punishment can extend to more then two years. Therefore, for an offence 
of conspiracy to commit an offence under s. 5(2) of the Prevention of Corrup- 
tion Act there need be no sanction under s. 196 A of the Criminal Procedure 
Code. But Mr. Pendse contends here that it would be non-cognizable at any 
rate when a P.S.I. investigates the offence with the consent of the Magistrate 
and therefore sanction is necessary. He bases his argument on the wording 
of s. 5A. Under this s. 5A notwithstanding anything contained in the Code 
of Criminal Procedure no Police Officer below the rank of a Deputy Super- 
intendent of Police in the rural area shall investigate any offence punishable 
under ss. 161, 165 or 165(@), Indian Penal Code or even under s. 5 of the Pre- 
vention of Corruption Act without the order of the First Class Magistrate or 
make any arrest therefor without a warrant. We have only mentioned the 
relevant portion of s. 5A. In this case the Deputy Superintendent of Police 
has not investigated the offence, the Police Sub Inspector had investigated the 
offence with the permission of a local First Olas Magistrate. It is therefore 
contended that because the investigation was made with the permission of the 
Magistrate, therefore the offence of conspiracy to commit an offence under s. 5 
of the Prevention of Corruption Act will be.a non-cognizable offence. After 
all, according to him if the P.S.I. wants to investigate into a non-cognizable 
offence he cannot himself start investigating mto it but under the provisions 
of the Code of Criminal Procedure he has to seek the permission of the 
Magistrate. If the offence, however, is cognizable, then it is not necessary for 
the P.S.I. to seek the permission of the Magistrate and he can start off on his 
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own and even arrest the culprit without a warrant. But since in this case the 
P.S.I. has investigated into the offence and has investigated with the per- 
mission of the local First Class Magistrate, therefore, an offence of conspiracy 
to commit an offence under s. 5 should be treated as non-cognizable. For that 
purpose he as well as the learned advocate Mr. Kanuga for accused No. 3 rely 
on two cases. They are: (1) GK. Apte v. Union of India! and (2) Union of 
India v. Mahesh Chandro, The Division Bench of Assam and Nagaland High 
Court were dealing with a case in which the accused was charged 
‘for an` offence of conspiracy to commit an offence under s. 5(2) 
of the Prevention of Corruption Act and they held that if the offen- 
ces under ss. 161, 165 and 165A and 5(2) of the Prevention of Corruption 
Act were to be punished under s. 5(2) of the Prevention of Corruption Act, 
the investigation ought to be under the Prevention of Corruption Act. In 
that case no Police Officer below the rank of a Deputy Superintendent of 
Police can investigate it without the order of the Presidency Magistrate or 
the Magistrate of the First Class, as the case may be. If that is so, then, ac- 
cording to the learned Judges of Assam and Nagaland High Court an offence 
punishable under s. 5(2) of the Act is non-cognizable as s. 156 of the Criminal 
Procedure Code which authorises an Officer in charge of a Police Station to 
investigate into a cognizable offence without the order of a Magistrate will not 
apply to investigation of an offence made under the Act. There the attention 
of the Division Bench was invited to a passage in H.N. Rishbud v. State of 
Delh? which is as under (p. 202): 

“When, therefore, the Legislature thought fit to remove the protection from the 
public servants, in so far as it relates to the investigation of the offences of corruption 
comprised in the Act, by making them cognizable, it may be presumed that it was 
considered necessary to provide a substituted safeguard from undue harassment by re- 
quiring that the investigation is to be conducted normally by a police officer of a 
designated high rank.” 


There it was contended by the Advocate General that the above observations 
by the Supreme Court mean that an offence punishable under s. 161, or 165, 
or 165(a), Indian Penal Code is cognizable and s. 5(a) only provides a safe- 
guard to Public Officers and that an offence punishable under s. 5(2) of the 
Act was also cognizable under the Criminal Procedure Code as the punishment 
prescribed by it may. extend to an imprisonment for seven years and that 
s. 6(a) only provides a safeguard. The learned Judges did not accept this 
interpretation and observed that the offence of bribery and corruption on the 
part of the public officers has been made cognizable for the purpose of the 
Criminal Procedure Code but when the investigation was made into such 
offences under the Prevention of Corruption Act a safeguard was provi- 
ded in s. 5A of the said Act. According to the learned Judges of 
the Division Bench the Supreme Court did not say that such an in- 
vestigation will be an investigation into a cognizable offence. With respect, 
we are unable to agree with these observations of the learned Judges of that 
High Court. The offences under ss. 161, 165 or 165A, Indian Penal Code were 
already cognizable under s. 3 of the Prevention of Corruption Act before 
1955 and later became cognizable by the Amendment of the Criminal Proce- 
dure Code in 1955. When the learned Judges of the Division Bench obser- 
ved that the offences under as. 161, 165 or 165A which are offences of bribery 
and corruption on the part of the Public Officers were made cognizable for 
the purpose of Criminal Procedure Code, that is not consistent with the scheme 
of the Prevention of Corruption Act because under s. 3 of that Act ss. 161, 165 
and 165A were cognizable even before 1955 and though non-cognizable under 
the Criminal Procedure Code. The offences under that Act were deliberately 
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made cognizable and therefore the investigation is of the cognizable offence. 
The contention of the learned Advocate General before the Division Bench 
was more consistent with the making of the offences under the Act punishable 
under ss. 161, 165 and 165A cognizable. If those offences were cognizable, a 
similar offence which is also in that class of offences in the Prevention of Qor- 
ruption Act cannot be non-cognizable. 

In the other case cited, the learned Judges of the Madhya Bharat High 
Court were of the view that if an offence under s. 5(2) of the Prevention of 
Corruption Act and the other offences under the Indian Penal Code are in- 
vestigated by a Deputy Superintendent of Police without any permission from 
the Magistrate, then the offence should be treated as cognizable. They are, 
however, of the view that if such offences are investigated by a Police Officer 
below the rank of a Deputy Superintendent of Police and, therefore, with the 
consent of the Magistrate, then those offences should be treated as non-cogni- 
sable offences and this is the line of reasoning adopted by both the learned 
advocates Mr. Pendse as well as Mr. Kanuga here for the defence. With 
respect, we are unable to agree with this line of reasoning adopted by the 
learned Judges of the Madhya Bharat High Court. 

Now, ss. 161 and 165, Indian Penal Code under s. 3 of the Prevention of 
Corruption Act were cognizable but not under the Schedule of the Criminal 
Procedure Code. Therefore, the Legislature wanted that the offences under 
ss. 161 and 165, Indian Penal Code as well as under s. 5(2) of the Prevention 
of Corruption Act to be cognisable ones. If they wanted either of the offen- 
ces to be non-cognizable, they would have provided so. This intention of 
treating the offences as cognizable can also be seen after the amendment Act 
of 1955 by which the offences under ss. 161 and 165, Indian Penal Code were 
made cognizable in the Schedule of the Criminal Procedure Code. Risbud’s 
case was heard by the Supreme Court in 1955 prior to the amendment of the 
Code. The Supreme Court in that case observed that these offences were cog- 
nizable and they only provided a safeguard to the public officers. The safe- 
guard was that the offence should at least be investigated by a Deputy Super- 
intendent of Police and if the P.S.I. investigates it, it should be done with 
the permission of the Magistrate. So an offence cannot become cognizable 
merely because a Deputy Superintendent of Police investigates it and becomes 
non-cognisable when a Sub Inspector investigates it. In this view of the mat- 
ter, therefore, we hold that it was not necessary for the Investigating Oficer 
to take the sanction not only for the charge of criminal conspiracy to commit 
the offences under ss. 161 and 162, Indian Penal Code but also under s. 5(/) of 
the Prevention of Corruption Act read with s. 5(/)(d) of the Prevention of 
Corruption Act read with s. 120B, Indian Penal Code. 

We, therefore, hold that there is abundant evidence to establish that the 
accused did demand bribe according to the percentage of the Government 
fees from the complainant on April 17, 1969 and it is because of that demand 
and perhaps disgust that he had to seek the help of the Anti-Corruption Police 
Officer. The prosecution have also established that the accused again deman- 
ded their share of the commision from the complainant on 21st when the raid 
was about to be laid. Accused No. 1 gave the complainant the usual réeipt 
of the Government fees, which were according to the bills submitted by the 
complainant to the accused. Accused No. 1 as well as the other accused again 
demanded their share of the commission on the basis of 17 bills as well as the 

submitted by him to accused No. 1 Therefore, they agreed and 
conspired on April 17, 1969 to demand and accept a gratification other than 
legal remuneration from the complainant as a reward for the purpose of 
giving a certificate in respect of the weights and measures brought by him. 
The complainant did say in his complaint that all these three accused demand- 
ed and wanted a gratification from him on April 17, 1969 and that because he 
had no commission money with him on that day, therefore they asked him to 
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aan. that money on April 21, 1969. He mentioned it all before the Police 

the panch witnesses as well as in his complaint. The incident which 
re eg ah alg hy otra A what he had stated in his 
complaint and as per his talk with the accused on April 17, 1969. If, there- 
fore, these incidents which took place on April 17, 1969 and ‘April 21, 1969 do 
not prove the conspiracy between all the three accused to demand and accept a 
gratification, what else do they prove? On April 21, 1969 the commission 
money was found with accused No. 1 as well as accused No. 2 as well as accused 
No. 8. Therefore, the demand as well as the acceptance of a gratification can 
easily be said to have been established. 


There are also independent charges against the different accused. Accused 
Nog. 1 and 3 are charged with an offence punishable under s. 161, Indian Penal 
Code as well as under s. 56(/)(d) read with s. 5(2) of the Prevention of Cor- 
ruption Act. Accused No. 2 is charged with an offence punishable under s. 161, 
Indian Penal Code as well as with an offence under s. 162, Indian Penal Code 
and the offence under s. 6(/)(d) read with s. 5(2) of the Prevention of Cor- 
ruption Act. We are of the view that the prosecution have established the 
charge against accused Nos. 1 and 3 under s. 161, Indian Penal Code as well 
as under s. 5(/)(d) read with s. 5(2) of the Prevention of Corruption Act. 
We are also of the view that the prosecution have established the charge 
against the three accused under s. 161, Indian Penal Code as well as under 
s. 5(1)(d) read with s. 5(2) of the Prevention of Corruption Act, read with 
s: 120B of the Indian Penal Code. We are also of the view that the prosecution 
have established their charge against accused No. 2 only under s. 161, Indian 
Penal Code but not under s. 162, Indian Penal Code. They have also establish- 
ed the charge under s. 6(J) (4) read with s. 5(2) of the Prevention of Cor- 
ruption Act against accused No. 2. Section 162, Indian Penal Code is with 
reference to the taking of the gratification by corrupt or illegal means to in- 
fluence a public servant. Now when we hold that the charge of conspiracy 
to commit different offences by each of the accused has been established, it 
means that they have all agreed to commit these offences. If they had agreed 
to commit all these offences, then the question of exercising influence by one 
over the other will not arise. In that view of the matter, therefore, s. 162, 
Indian Penal Code will not be attracted as against accused No. 2. 


We, therefore, hold all the accused Nos. 1, 2 and 8 guilty and convict them 
under s. 161, Indian Penal Code and under s. 5(2) read with s. 6{1)(d) of the 
Prevention of Corruption Act read with s. 120B, Indian Penal Code. We also 
hold acensed Nos. 1, 2 and 8 guilty and convict each of them under s. 161, 
Indian Penal Code. We again convict each of these accused under a. 5(1)(d) 
read with s. 6(2) of the Prevention of Corruption Act and convict them of the 
said offences. 


We convict each of accused Nos. 1, 2 and 3 under s. 6(/)(d@) read with s. 6(2) 
of the Prevention of Corruption Act and sentence each of them to suffer 
rigorous imprisonment for one year and also to pay a fine of Rs. 1,000, 
Rs. 500 and Rs. 250 respectively in default to suffer rigorous imprisonment 
for one year, three months and two months respectively. We do not propose 
to inflict sentence on other counts for which they are convicted. The accused 
to surrender to bail 


` 


Order accordingly. 
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APPELLATE CIVIL. 
Before Mr. Justice Deshpande and Mr. Justice Rege. 


SHRI SAYAD AHMED KABULI v. THE STATE OF MAHARASHTRA.® 
Citizenship Act (LVII of 1955), Sec. 9(2}—Citizenship Rules. Rule 30—Foreigners Act 


(31 of 1946)—Constitution of India. Arts. 5-1l—Appellant born in Afganistan but 
making his home in India tn 1941 and exercising as a voter his franchise—Appelland 
not leaving India since his arrival in 1941—Police in 1956 constraining him to re- 
gister as a foreigner and receive Afgan passport—After expiry of passport period 
Police giving him “leave Indio” notice—Suit by appellant for declaratiom that he 
was cttiren of India and for injunction against State Government restraining them 
from deporting him—Whether appellant can be treated as foreigner without his be~ 
ing held so under s. 9(2), Citizenship Act. 


The appellant who was born in Afganistan had made India his home since he 
arrived in India in 1941 and never left India since then. He had been married 
in India and had been registered as a voter and exercised franchise. On July 12, 
1956, he was constrained by the police to register as a foreigner and to receive 
Afgan passport. After the expiry of the passport period, on the Afgan Consulate 
declining to renew it, the police on July 18, 1962 gave a “leave India” notice to 
the appellant. The present suit was instituted by the appellant on January 3, 
1963 against thé State Government for a declaration that he was a citizen of India 
and for a permanent injunction restraining the State Government from deporting 
him as a foreigner under the Foreigners Act, 146. The State Government denied 
that the appellant was a citizen of India and that he was entitled to the reliefs 
prayed for. The jurisdiction to entertain or try the sult was also questioned in view 
of the provisions of the Citizenship Act, 1955. 

Held, that the appellant cannot be treated as a forelgner as long as the Central 
Government did not record a decision to that effect under g. %2) of the Clitixen- 
ship Act, and therefore such a decision being the basis and the condition precedent 
for his treatment as a foreigner, the order of deportation was invalid, ineffective 
and inoperative, 

that the Cantral Government is alone competent to decide such an issue and the 
civil Court is barred fram so deciding. 

that not the acquisition of the passport but the order of the Central Government 
operates as ceaser of citizenship notwithstanding the irrebuttable presumption raised 
by the passport under the Citizenship Rules, and 

that, therefore, the appellants suit for injunction restraining the State Govern- 
ment from deporting him should be decreed. 

State of U.P. v. Shah Mohammad,! Akbar Khan v. Union of India2 Govt. of Andh. 
Pra. v. Mohd. Khan? Md. Ayub Khan v. Commr. of Police,+ State of U P. v. 
Rahmatullah, 5 Gowardhandas v. Calcutta MunictpalifyS and V. P. Sugar Worka 
v. C. L of Stamps, UP.,7 referred to. 

Mohamed Reza Dabestani v. The State of Bombay,? and Pinhas Amram Robin v. 
The State of Maharashtra,? doubted. 


THB suit was filed by one Sayad (plaintiff) in the Bombay City Civil Court 
against the Union of India and the State of Maharashtra for a declaration that 
he was a citizen of India and for a permanent injunction restraining the de- 
groans from deporting him out of India. The plaintiff was born in Afghani- 
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stan but, according to the plaintiff, he acquired citizenship of India under 
art. 5 of the Constitution of India as he was ordinarily residing in India for a 
period of five years immediately preceding thd commencement of the Constitu- 
tion of India. 

The defendants resisted the suit contending that Civil Court had no juris- 
dietion to entertain and try the suit or to try the issue as to whether the plain- 
tiff was a citizen of Afghanistan or whether the plaintiff’s Indian citizenship 
had been terminated. Withont prejudice to that contention it was also con- 
tended by the defendants that the plaintiff had registered himself as a 
foreigner on July 12, 1956, and thereafter had obtained permission to con- 
tinue his stay from time to time till November 3U, 1960. It was further stated 
that the plaintiff again obtained an Afghan passport on April 11, 1961 and 
applied for extension of his stay till October 11, 1961, but he failed to renew 
his passport and informed the defendants that Afghan Consulate had refused 
to renew his passport unless he settled his dispute with one Mohmed Jan Wali 
Mohmed. The defendants after giving further notice to the plaintiff to 
produce a valid passport, which was not done by the plaintiff, were entitled 
to take such proceedings against the plaintiff under the Foreigners Act as 
they deemed fit. It was further contended by the defendants that the suit of 
the plaintiff was barred by time as it was filed on January 28, 1968, though 
the registration report of the plaintiff as a foreigner, was dated J uly 12, 1956. 

After considering the oral and documentary evidence before him, the Judge 
held in favour of the plaintiff that he was an Indian Citizen under art. 6 of 
the Constitution, but dismissed the suit as barred by limitation, 

The plaintiff appealed to the High Court. Vaidya J., who delivered the 
judgment on March 25, 1970, observed as follows in his judgment: 


Varwyra J. It is now well-settled that s. 9(7) of the Citizenship Act, 
- 1955, covers all cases where an Indian citizen has acquired foreign nationality 
between January 26, 1950, and the date of the commencement of the Citizen- 
ship Act. It is also clear that under s. 9(2) if any question arose whether, 
when or how any person has acquired the citizenship of another country, it 
shall be determined by such authority in such manner and having regard to 
such rules of evidence as may be prescribed in this behalf; and Rule 30 
provides: .- 

“Authority to determine acquisition of cltirenship of another country—(1) If any 
question arises as to whether, when or how any person has acquired the cttizenship of an- 
other country, the authority to determine such question shall, for the purpose af 
section 9(%), be the Central Government. 

(2) The Central Government shall m determining any such question have dua 
regard to the rules af evidence specified in Schedule IT”. (See State of U. P. v. Shah 
Mohammad)!. 

In these circumstances it is clear that the suit filed by the plaintiff was not 
maintainable in the City Civil Court and the City Civil Court had no juris- 
diction to grant any reliefs asked for by the plaintiff. The suit of the plain- 
tiff must, therefore, fail on this ground alone. 


The plaintiff appealed under the Letters Patent. 


A.A. Omer, for the appellant. 
S.C. Pratap, Assistant Government Pleader, for the State. 


DESHPANDE J. The plaintiff, appellant in this Letters Patent Appeal, 
instituted a suit in the City Civil Court at Bombay for (a) declaration that 
the plaintiff was a citizen of India; and (b) for permanent injunction restrain- 
ing the defendant, i.e. the State of Maharashtra, from deporting him as a 
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foreigner under the provisions of the Foreigners Act. The suit was institu- 
ted on January 23, 1963. It was pleaded that he was born in Afghanistan, 
but has made India his domicile since his arrival in Bombay in the year 1941. 
He never left India since then. However, on the preasure of the police 
officers, he was constrained to register himself as a foreigner on July 12, 1956, 
and also to receive Afghan passport thereafter through Afghanistan Consulate 
to enable him to continue his stay in India. ‘After the expiry of the passport 
period on April 11, 1961, the Afghanistan Consulate declined to renew his 
passport. Defendant’s police officers, on the other hand, threatened to serve 
‘‘leave India” notice if passport was not renewed within two months from 
their notice dated December 11, 1961. Finally such notice was served on 
July 18, 1962. The plaintiff instituted this suit after serving notice on the 
defendant under s. 80 of the Code of Civil Procedure dated October 2, 1962. 

The State of Maharashtra denied that the plaintiff was a citizen of India 
and that he was entitled to the reliefa prayed. The jurisdiction of the Court 
to entertain or try the suit was also questioned in view of the provisions of 
the Citizenship Act of 1955, hereinafter referred to as ‘the Act’. 

On evidence, the trial Judge held that the plaintif was a citizen of India at 
the commencement of the Constitution. The suit filed after six years from 
the date of registration as foreigner was, however, found to have been barred 
by limitation under art. 120 of the Limitation Act of 1908, and consequently 
has been dismissed. While so holding, the trial Judge followed a judgment 
of the Division Bench of this Court in Mohamed Reza Dabestans v. The State 
of Bombay.' His First Appeal was dismissed by a single Judge of this Court 
on March 25, 1970 holding that even if the suit was held to be within time, 
the plaintiff would not succeed in getting the reliefs, in view of the plaintiff 

ing alleged to be & foreigner and the trial of such an issue being barred by 
s. 9(2) and r. 80 of the Citizenship Act. Correctness of this judgment is 
challenged in this Letters Patent Appeal by the plaintiff. l 

We are afraid, the dismiæal of the appeal and the suit by the Single Judge 
does not appear to have been warranted. The trial Judge has found that the 
plaintiff had proved his bemg a citizen of India on January 26, 1950. This 
finding does not appear to have been challenged in appeal and he has not con- 
sidered it fit to reverse the same. Even before us, Mr. Pratap, the learned 
Assistant Government Pleader, had very little to say while challenging this 
finding of fact. It was not disputed that the plaintiff came to India in the 
year 1941, while he was still a boy of 14 years, he having been born in Afgha- 
nistan in the year 1926. He appears to have become major in the year 1944 
and has not left India at any time during the period from 1941 till the insti- 
tution of the suit on January 28, 1962. He declined to accompany his uncle, 
who left India in the year 1946. He has been married in India and has been 
doing business in India. He is registered as a voter and has exercised fran- 
chise. These undisputed telltale facta are by themselves sufficient to hold 
that the plaintiff has adopted India as a domicile of his choice notwithstanding 
he having been born in Afghanistan in the year 1926. 

A person found to be a citizen at the commencement of the Constitution 
posseases certain fundamental rights including freedom of movement and pro- 
tection against unwarranted interference therewith. It is difficult to resist 
his claim for protection against unlawful interference if such case is made 
out. Reliance by the learned Judge on the judgment in State of U.P. v. Shak 
Mohammad’ of the Supreme Court, does not appear to us to be well founded. 
In Shah Mohammad’s case the High Court had remitted the issue as to 
the acquisition of the citizenship of Pakistan by Shah Mohammad to the Dis 
trict Judge on the assumption that provisions of the Citizenship Act of 1955 
did not apply to the proceedings instituted prior to the enforcement thereof, 
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and on receipt of the finding in favour of Shah Mohammad, proceeded to de- 
cree his suit for permanent injunction against the State of U.P. Grover J., 

speaking for the Supreme Court, held that the Act of 1955 did apply even to 
the question arising in such pending suita and consequently the District Judge 
or the High Court was not competent to decide such an issue. The case was 
remanded to the High Court to pass appropriate orders for determination of 
the question in dispute. The Supreme Court presumbaly had the procedure 
hinted by the Supreme Court in the case of Akbar Khan v. Union of India; 
im mind, while passing such final order. It is difficult to derive any support 
for dismissal of the appellant’s suit in this manner from Shah Mohammad’s 

Case. 

Mr. Pratap, the learned Aan Government Pleader, appearing for the 
State, contends that such a suit is liable to be dismissed as being time barred. 
In addition to the judgment relied on by the trial Judge, he also relied on yet 
another judgment of a Division Bench by Patel J. in Pinkas Amram Robin v. 
The State of Maharashtra* He, secondly, contended that the plaintiff’s suit 
cannot be decreed till the plaintiff moves the Central Government and geta a 
declaration under s. 9 (2) of the Act that he has not renounced his citizenship. 
He, thirdly, proposed that hearing of the appeal be stayed till the question 
of limitation referred by Nain J. to the Full Bench by his order in Gulam 
Rasool Abdul Hag v. The Union of India’ ig decided. He also urged that the 
issue of renunciation of citizenship by the plaintiff be referred to the Central 
Government under s. 9(2) of the Act and the appeal be stayed till the receipt 
of the finding, as is done by Kantawala J. (as he then was) in Chaudhary 
Mohamed Hamid v. The State of Maharashiraé 

The contention raised by Mr. Pratap ean be better dealt with after ascer- 
taining the true effect of the possession of foreign passport by a person found 
to be a citizen on January 26, 1950 and effect of s. 9(2) of the Act. In the 
ease of Govt. of Andh. Pra. v. Mohd. Khan’ the Supreme Court was dealing 
with the application of 22 persons who had come to India from Pakistan on 
the passport of the Government of Pakistan and were asked to remove them- 
selves from out of India on account thereof. Their being citizens of India at 
the ‘commencement of the Constitution was not in dispute. The only ques- 
tion was with regard to the effect of their entering India on Pakistani 
passports. gear nerd J., a8 he then was, speaking for the Court first 
overruled the view t possession of such passport operated as automatic 
cesser of the Indian citizenship and observed as follows (para. 6) (p. 1780): 

“|. Therefore, there is ho doubt that in all cases where action is proposed to ba 
taken against persons residing In this country on the ground that they have acquired 
the citizenship of a foreign State and have lost In consequence the citizenship of this 
country, it is easential that that question should be first considered by the Central Gov- 
ernment... The decision of the Central Government about the status af the person 
is the basis on which any further action can be taken aguinst him.” 


In the case of Md. Ayub Khan v. Commr. of Police? the appellant was 
sought to be deported from India by the Commissioner of Police, Madras, on 
the ground of he having acquired Pakistan passport on April 1, 1958. It 
appears that his application dated August 9, 1957 to the Collector of Madras 
for registration as a citizen of India and subsequent application to the Central 
Government under s. 9(2) of the Act was rejected without giving any oppor- 
tunity to produce evidence. His writ application before the Single Judge 
of the Madras High Court and also his appeal to the Division Bench was dis- 
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missed on the ground that the very fact of his obtaining such passport was 
by itself sufficient to raise irrebutable presumption of his having acquired the 
citizenship of Pakistan as per the Rules under the Act. After making re- 
ference to ita earlier judgments and the scheme of arte. 5 to 11 of the Consti- 
tution and s. 9 of the Citizenship Act and the rules made thereunder, Shah J., 
speaking for the Court, negatived the claim of any Court or other authority to 
raise such presumption and observed (p. 1627): 

“Paragraph Z (of the Schedule to the Rules) which authorises the Central Gov- 
ernment to make enquiries for the purpose of determining the question raised, strongly 
supports the view that the Central Government must arrive at a decision that the Indian 


citien has voluntarily acquired foreign citizenship, before action can be taken against 
him on the footing that his citizenship is terminated.” 


State of U.P. v. Rahmatullah? was an appeal by the State against the acquit- 
tal by the High Court of respondent-accused who was tried for offence under 
a. 14 of the Foreigners Act, 1946, on the ground of his having éntered India 
on April 1, 1955 on Pakistan passport and having over stayed in India ille- 
gally. That he was a citizen of India at the commencement of the Constitu- 
tion was not disputed. During the pendency of the criminal proceedings 
inquiry under g, 9(2) of the Citizenship Act read with r. 80 of the Rales there- 
under was held and by an order of the Central Government dated 
November 5, 1964 he was held to have acquired the citizenship of Pakistan 
after January 26, 1950 and before March 15, 1955. Rahmatullah’s acquittal 
by the High Court was based on the fact that the question of his acquisition 
of Pakistani citizenship was not determined before the date of the prosecution. 
Dua J., speaking for the Court, after referring to its some reported and un- 
reported judgments made the following observations (p. 1386): 

“In view of theese decisions H seems to us to be obvious that till the Central Gov- 
ernment determined the question of the respondent having acquired Pakistani natio- 
nality and had thereby lost Indian nationality, he could not be treated as a foreigner 
and no penal action could be taken aguinst him on the basis of his sumtus as a foreigner 
being a national of Pakistan” 


Now, the plain implications of the ratio of these judgments and the facts dis- 
cussed therein are that (1) A person found to be a citizen of India under 
art. 5 of the Constitution on January 26, 1950 cannot be treated as foreigner 
as long as the Central Government does not record a decision to that effect 
under s. 9(2) of the Act. (2) The Central Government is alone competent to 
decide such an issue and the Civil Court is barred from so deciding. 
(8) While it is open for a party affected to move the Central Government for 
the required declaration other interested party such as the State Government or 
its police officers can also take the initiative. (4) Such a decision being the 
basis, and the condifion precedent for his treatment as foreigner, order of de- 
portation or directing any such person to leave India, is invalid, ineffective 
and inoperative. (5) Ordinarily the date of the acquisition of foreign pass- 
port by any one should have been the date of cesser of his Indian citizenship. 
But on interpretation of Act and Rules the date of the order under s. 9(2) is 

considered to be the determining factor. 

' Tf this is the true scheme of arts. 5 to 11 of the Constitution and the Act of 
1955 and the Rules thereunder, it is difficult to see how the defendant and its 
officers can legally compel the plaintiff to leave India without any decision 
under s. 9(2) of the Act. If prosecution of such citizen and his proposed 
deportation without decision under s. 9(2) is held as ineffective and incom- 
petent, the notice of the defendant calling upon the plaintiff to leave India 
without such decision also is equally invalid and liable to be quashed. The 
difference in approaches in criminal and writ matters, as distinct from the 
ones in a suit, was strongly relied on by Mr. Pratap. That the approaches in 
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1972. ] BAYAD AHMED V. THE STATE (a.C.J.)—Deshpande J. 268 


certain respect are different can hardly be disputed. Even so, it is diffleult to 
see what difference it can make to the application of the above ratio whether 
Court is exercising criminal or writ jurisdiction or ordinary civil jurisdiction, 
Court is bound to follow the law, i.e. not the acquisition of the passport but the 
order of the Central Government operates as cesser of the citizenship notwith- 
standing the irrebuttable presumption raised by the passport under the Rules. 
It is difficult to understand how a civil Court can afford to ignore such im- 
munity and protection to a citizen against such unwarranted threat of de- 
portation without bis being found to have ceased to be such citizen; either 
because of impediment in granting declaratory relief or his failure to 
approach the Central Government for decision under s. 9(2) of the Act, when 
the relief and protection can be claimed by him from the High Court under 
art. 226 of the Constitution in spite of such hurdles. In fact, High Court it- 
self invariably direct the litigants to seek relief by suit when case involves 
disputed questions of facta as in the present case. 

Now, it is true that in the above referred two cases (Mohamed Reza Dabes- 
tani v. The State of Bombay and Pinhas Amram Robin v. The State of Maha- 
rashtra) such declaratory suits were held to have been barred by art. 120 of 
the Limitation Act, 1908, and suits were consequently dismissed having been 
instituted six years after the first threat to plaintiff’s rights. On the other 
hand, in Dadmohmed Maluk v. The State of Maharashtra™ against dismissal 
of such suit at motion stage on the preliminary point of limitation, another 
Division Bench, however, observed that invasion on the citizenship right was 
a contniuing wrong and every invasion furnishes fresh cause of action and as 
such limitation would commence from the date of each such invasion. The 
Bench also held that suit for injunction could be still maintainable even if decla- 
ratory relief was barred. The learned Judges, however, referred the ques- 
tion of limitation for declaratory relief to the Full Bench in spite of the above 
opinion at the ingtance of the appellant’s advocate presumbaly bec&use the 
point was raised at the threshold of the litigation. The Full Bench 
thought that the issues arising out of the reference cannot be decided unless 
the case is tried on merits on all issues, including one as to limitation. The 
reference thus proved to be abortive. But in Gulam Rasool Abdul Haq v. 
The Union of India Nain J. again referred the same question to the Full 
Bench by his order dated January 14, 1972. The reference is still pending 
and we would refrain from touching the said issue. The view of Patel dJ. 
however, appears to us to be open to doubt in view of the implications of the 
above discussed three judgments of the Supreme Court. 

But the question as to whether suit for injunction simplsover in the event 
of declaratory relief becoming time-barred could be maintainable or not was 
not considered in three of these four cases. Tarkunde J. in his order dated 
June 11, 1969 did consider the question and held in the affirmative. But 
neither his order nor the order of Nain J. dated January 14, 1972 contemplated 
referring this question to the Full Bench. We have already indicated how 
Tarkunde J. appears to have referred the question of limitation to the Full 
Bench even when in the opinion of the Bench the suit for injunction could 
still be entertained. We do not see why the reliefs of injunction cannot be 
granted in the present case, even if the suit for declaratory reliefs is held to 
have become time-barred. It is well-settled that Limitation Act only bars 
remedy and does not destroy the substantive rights, excepting as provided 
under a. 28(of 1908 Act) with regard to the rights in immovable properties. 
Status of a person as citizen of India cannot be said to have been extinguished 
merely because his remedy for getting declaration to that effect is lost due to 
the bar of limitation. A suit for possession by a rightful owner filed within 
12 years of dispossession cannot be held as time-barred merely because his 


10 (1969) First Appeal No. 7 of 1968, June 11, 1969 (Unrep.). 
decided by Tarkunde and Nathwani JJ., on 
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remedy for declaration of his title had become barred due to the expiry of 
six years. Such rightful owner can still establish his title and succeed in 
getting the possession, if the suit for possession is within time. We are not 
here dealing with cases where relief of injunction is claimed by way of con- 
sequential relief and grant of which relief is dependent on the relief for 
declaration. Suits for declaratory reliefs on voidable transactions are illus- 
trative of such cases. We have already made reference to the decisions of the 
Supreme Court to indicate the nature of right of a citizen in such matter. In 
our opinion, the relief for declaration in such kinds of suits is not only ancil- 
lary as held by the Calcutta High Court in Gowardhandas v. Calcutta Muniot- 
pality!! in a different context but is superfluous indeed. Every citizen is en- 
titled to protection against deportation and the investigation of his being a 
citizen under art. 5 of the Constitution is implicit in the claim for relief for 
injunction without regard to whether declaratory suit for the same has be- 
come barred by limitation. Such investigation of title or status does not 
depend on claiming declaratory relief. See V.P. Sugar Works v. C.I. of 
Stamps, U.P.2 Implications of the above three judgments of the Supreme 
Court also go to fortify this conclusion of ours. 


It is true that while disposing of First Appeal No. 140 of 1968 Patel and 
Chitale JJ. held that the suit for both the reliefs for declaration and injunc- 
tion was time-barred by limitation. They have, however, not decided, the 
point of time when the limitation for injunction suit starts, and no difference 
of opinion exists on this point. The learned Judges were dealmg with a case 
where cause of action for injunction suit had also become time-barred. The 
plaintiff in the said case was not only asked to leave India but was tried and 
convicted in 1952 for over staying in India. The suit obviously was institut- 
ed long after expiry of six years from such conviction. This apart, it was 
a case of a plaintiff who had entered India in 1946 on Afghan passport and was 
allowed to stay in India throughout only as such foreigner. It shall have to 
be borne in mind that causes of action for declaratory relief and the one for 
Telief of injunction may not necessarily always coincide. In the present case, 
cause of action for declaratory relief can be said to have accrued on July 12, 
1956, when the plaintiff was required to be registered as a foreigner even 
according to the ratio of the two judgments of Patel J. But the cause of 
action. for relief of injunction cannot be said to have arisen till the threat to 
leave India was hurled at him on December 11, 1961. The suit for injunction 
cannot be said to have been barred on any tests whatsoever. 


It is true that in Akbar Khan’s case the Supreme Court did suggest N of 
suit pending decision of the issue by the Central Government under s. 9(2) of 
the Act. This appears to have been found convenient in that case in view of 
the concession made by the learned counsel for the Union. The same pro- 
cedure is hinted at in Shah Mohammad’s case. This, however, is not what the 
Act requires. The Supreme Court cannot be said to have laid down any law 
to that effect. What is convenient depends after all on facta and facts of 
each case. Secondly, implications of s. 9(2) had not come up for considera- 
tion directly till Mohd. Khan’s case was decided. In view of the interpretation 
of s. 9(2) of the Act, since Mohd. Khan’s case, we do not see why suits like 
theas cannot be finally disposed off by restraining the State from deporting 
the plaintiff till the deciston under s. 9(2) of the Act. This rids the litigant 
of the botheration implicit in any prolonging of the litigation and also the 
Court of purposeless arrears. This also leaves the concerned State officials 
free to move the Central Government of their own with such urgency as the 
facts of the case warrant. There is also no reason why the Court be saddled 
with the responsibility of making the reference to the Central Government, 
when statute does not require so. Our attention was not drawn to any other 
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ease of the Supreme Court or our High Court where these aspects were con- 
sidered, though we were informed that the procedure suggested in Akbar Khan’s 
case is followed as a matter of rule. In our opinion, public money and the 
time can better be saved, if the State administration itself moves the Central 
Government for decision whenever any citizon is found to have acquired the 
nationality of any foreign country. This meets all the points ‘raised by 
Mr. Pratap for the State. Appeal deserves to be allowed. 

We, accordingly, set aside the orders of the two Courts below and decree the 
plaintiff’s suit for injunction restraining the State Government from deporting 
the plaintiff till the Central Government records its decision as required under 
g. 9(2) of the Citizenship Act. 

In the circumstances of the case, there will be no order as to costs all through- 
out, l 

Appeal allowed. 


Before Mr. Justice Kania. 


BAPU SITARAM ADSULE v. APPA MHADGONDA PATIL.* 
Bombay Tenancy and Agricultural Lands Act (LXVII of 1948), Sec. 833A—Whether 
tenancy Court can say it has no jurisdiction to decide issue referred to it by chil 
Court under s. SA. 

Under s 85A of the Bombay Tenancy and Agricultural Lande Act, 1M8, once the 
civil Court raises an issue and refers it to the tenancy Court for tts determination, 
the tenancy Court is bound to determine that issue and tt is not open to the tenancy 
Court to say that it has no jurisdiction to decide the issue referred to it. 

When such an order for reference is made it is open to the party, who desires to 
challenge it to do so, but in the absence of such a challenge or in the event of 
such a challenge being negatived, there is a binding decision that the istue requires 
to be settled, decided or dealt with by the tenancy Court 

Dattu Ganu Gurav v. Raghunathrao Ganpatrao Patil and Mohanlal v. Maha- 
rashtra Rev. Trib.,2 referred to. 


P. 8. Patankar for 8. C. Pratap, for the applicants. 
B. P. Apte for V.N. Ganpule, for opponents Nos. 1 to 4 and 6. 


Kania J. This revisional application is directed against the order of the 
learned Civil Judge, Junior Division, Jaysingpur, in Regular Civil Suit No. 66 
of 1961 referring the issue as to the tenancy of the respondents in the suit 
land to the Tahsildar, Shirol. 


The dispute in this suit relates to land admeasuring 21 acres 5 gunthas out 
of survey No. 60 at village Kavathesar in Shirol taluka. A long history has 
been narrated in the revisional petition about the litigation pertaining to this 
land. It is not necessary to go into this history. It appears that the suit land 
originally belonged to one Bala Maharaj. There were prolonged disputes and 
litigation about this land and ultimately on April 4, 1961 the father of the 
petitioners took possession of the suit land through the Mamlatdar, Shirol and 
a Kabjepatit was executed. The case of the petitioners is that they and their 
father were obstructed in the enjoyment of this land by the respondents on 
June 22, 1961 and hence the father of the petitioners filed the aforesaid suit 
No. 66 of 1961 in the Court of the Civil Judge, Junior Division, Jaysingpnur. 
The father of the petitioners died during the pendency of the suit and the 
petitioners were brought on record m his place. This suit is for a permanent 
Injunction against respondents Nos. 1 to 6, who were defendants Nos. 1 to 6 in 

* Decided, July 19, 1973. Ctvil Revision of pen eee 7 Bhasme J; on March 


Application No. 589 of 1971. 30, 1 we 
1 (1970) Special Civil AppHoation No. 1829 2 (1962) 64 . L.R. 485. 
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the suit and defendant No. 7, the father of respondents Nos. 7 and 8, restraining 
them from interfering with the petitioners’ possession and enjoyment of the 
suit land. Respondents Nos. 1 to 6 and original defendant No. 7 contended 
that they were the tenants of the suit land and on their application. the follow- 
ing issue was raised and ordered to be referred to the Mamlatdar, Shirol: 


“Do the defendants Nos. 1 to 7 prove that they are the tenants of the sult land as 
contended in pare. No. 2 of their written statement?” 


It is this order dated March 9, 1971 that is sought to be impugned in the pre- 
sent application. 


There were two grounds on which the judgment and order of the learned 
Civil Judge was sought to be assailed by Mr. Patankar, who appeared for the 
petitioners. The first ground urged by Mr. Patankar was that this issue had 
already been decided by the tenancy Court and hence it should not have been 
raised and referred again. It appears that on March 14, 1962 the trial Court 
framed certain issues in this suit and referred the tenancy issue to the tenancy 
Court. The reference was numbered as No. 424 of 1962. The tenancy Oourt 
held that it had no jurisdiction to decide the matter referred to it. There was 
no appeal from this decision. There were further proceedings in this con- 
nection and it was ultimately held by the tenancy authorities that this order 
was binding and no rehearing could take place. The contention of Mr. Patan- 
kar was that, in view of this, it has already been decided that the tenancy Court 
has no jurisdiction to decide this issue and the principle of res judicata applies. 
In my view, this contention cannot be upheld. Section 85A of the Bombay 
Tenancy and Agricultural Lands Act, 1948 (heremafter referred to as the 
Bombay Tenancy Act) runs as follows: 

“(1) Tf any sult instituted in any Civil Court Involves any issues which are re- 
quired to be settled, decided or dealt with by any authority competent to settle, decide 
or deal with such issues under this Act (hereinafter referred to as the ‘competent 
authority’) the Civil Court shall stay the suit and refer such issues to such competent 
authority for determination. 

(2) On receipt of such reference from the Civil Court, the competent authority 
shall deal with and decide such issues in accordance with the provisions of thie Act and 
shall communicate its decision to the Civil Court and such court shall thereupon dis- 
pose of the suit in accordance with the procedure applicable thereto.” 


There is an Explanation to this section which is not material for the present 
case. On a plain reading of this section it appears to me that once the Civil 
Court raises an issue and refers it to the tenancy Court for ita determination, 
the tenancy Court is bound to determine that issue. When the Civil Court 
refers that issue to the tenancy Court there is necessarily an implied findi 
that the question in the issue is one which is required to be settled, decide 
or dealt with by any authority competent to do so under the Bombay Tenancy 
Act. Once the issue is referred it is not open to the tenancy authority to say 
that it has no jurisdiction to decide the issue referred to it. When an order 
for reference is made it is open to the party, who desires to challenge it to do 
s0, but in the absence of such a challenge or in the event of such a challenge 
being negatived, there is a binding decision that the issue requires to be settled, 
decided or dealt with- by the tenancy Court. To construe-the section in a 
different manner could lead to startling results. If, in the opmion of the Civil 
Court there is an issue arising in a suit before it which requires to be deter- 
mined by the tenancy authority under s. 85A of the Bombay Tenancy Act, the 
Civil Court has no jurisdiction to determine or deal with such an issue. If the 
tenancy Court to whom the issue is referred were to be permitted to hold that 
it has no jurisdiction to decide the issue which is referred to it, the result 
could very well be that neither the tenancy Court nor the Civil Court would 
be competent to decide the issue. To give such construction to the provisions 
of s. 85A would lead to absurd results. I am supported in the view which I 


kas 


1978. ] i BAPU SITARAM U. APPA (A.0.J.)}—Kania J. 267 


am taking by the decision of a Division Bench of this Court in Mohanlal v. 
Maharashtra Rev. Trib. where the question concerned the provisions of the 
Bombay Tenancy and Agricultural Lands (Vidarbha Region and Kutch Area) 
Act, 1958 (hereinafter referred to as the ‘‘Tenancy Act of 1958’’). The pro- 
visions of s. 125(2) of that Act are m part materia with the provisions of 
s. 85A (2) of the Bombay Tenancy Act. It was held that the Revenue Courts 
cannot question the making of a reference by the Civil Courts under s. 125 
of the Tenancy Act of 1958. There the revenue authorities had held that the 
Civil Court had no jurisdiction to make the reference as it did under s. 125 of 
the Tenancy Act of 1958 and it was held that the revenue Courts cannot ques- 
tion the decision of the Civil Court particularly in view of the specifle provi- 
sions of s. 125(2) of the Tenancy Act of 1958. It has been observed by my 
learned brother Bhasme J. in Dattu Ganu Gurav v. Raghunathrao Ganpatrao 
Pati} that under s. 85A(2) of the Bombay Tenancy Act, on receipt of a refe- 
renee, the competent authority has to deal with and decide the issue in accor- 
dance with the provisions of the said Act and thereafter the competent autho- 
rity must communicate its decision to the Civil Court. In my view, therefore, 
the decision of the tenancy Court in reference No. 424 of 1962 that it had 
no jurisdiction to decide the issue referred to it was itself a decision without 
oe or, in any event, of no legal effect and cannot constitute res judi- 
g r 


[The rest of the judgment is not material to this report.] 
Rule descharged. 


Before Mr. Justice Apte. 
SAKHARAM SHEKU SHINDE v. SHIVA DEORAO JAMALE.* 
Hindu Minority and Guardianship Act (Act 32 of 1956), Secs. 8, 6, 4(b) (c)—Restrictions 
contained in a. 8 whether apply in respect of undivided interest of minor in jolt 
family property—Hindu Law—Karta—Power to alencte jomt family ie a mae 
struction of statute—Ex visceribus actus, maxim of. 


The restrictions contained in s.'8 of the Hindu Minority and Guardianship Act, 1956, 
do not apply in respect of the undivided interest of a minor in joint family property 
and the section does not debar the manager or karta of a joint Hindu family from 
alienating joint family property including the interest of minor without obtaining the 
previous perminslon of the Court, even if the manager or karta happens to be the 
natural guardian in respect of the separate ‘property of any ome or more of the minor 
coparceners. ‘The alienation, however, would have to be justified under Hindu law. 

Under Hindu law a manager or karta of a joint Hindu family can alenate joint 
family property so as to bind the interest of minor coparceners tn such property 
provided the alienation ls either for legal necesxity or for the benefit of the estate. 
If the manager or karta happens to be the father, he has certain additianal powers 
of alienation under Hindu law and in exercise of these powers he can alienate joint 
famity property so as to hind the interest of the minor coparceners in such property. 
‘These powers are not at all curtailed or affected In any way by the provisions af the 
Hindu Minority and Guardianship Act, 1956. 

Every statute must be construed ex visceribus actus i.e. within the four corners 
of the Act; therefore, every clause of a statute must be construed with reference to. 
the context of: other clauses in the statute so as to make, as far as possible, a conais- 
tent enactment of the whole statute. - 


1 othe No. 848 of 1966, against the deciston of B.A. 

2 (1970) Special Civil Application No. 1822 Latthe, Extra Assistant Judge, at Sholapur, in 

of 1065, deelded by Bhasme J., on Maroh} 80, Civil A No. 68 of 1965, from the decision 

1970 (Unrep.). .of M. ere, Civil Judge, J. D., at Barsi, 
* Decided, July 26, 1973. Second Appeal a aana Buit No. 199 of 1960. 
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K. J. Abhyankar, for the appellant. 
G. B. Karandiker, for S. B. Sukthankar, for respondents Nos. 1, 2 and 5. 


Apra J. This is an appeal by original defendant No. 1 which arises in a snit 
filed by respondents Nos. 1, 2 and 5 against the present appellant and respondents 
Nos. 3 and 4 for a declaration that the sale-deed executed jointly by respon- 
dents Nos. 3 and 4 and Maruti, the uncle of respondent No. 3, was not binding 
on the 1/5th share of each of the three plaintiffs and for the consequential 
relief of possession of their share. 

Respondent No. 2 is the wife of respondent No. 3 and respondents Nos. 1, 4 
and 5 are their sons. These five respondents along with Maruti, the uncle of res- 
pondent No. 8, formed a joint Hindu family. The suit property belonged to 
this joint family. On September 30, 1957, respondent No. 3, the father, 
along with his eldest son Bhimrao, respondent No. 4, and his uncle Maruti 
executed a deed of sale in respect of this property in favour of the appellant. 
It is not in dispute that at the time this sale-deed was executed, respondent 
No. 1 Shiva and his another brother Hari respondent No. 5 were minors. These 
two respondents along with their mother Prayagbai, respondent No. 2, institut- 
ed the present suit challenging the above alienation on several grounds such 
as that it was obtained by fraud and undue influence, that it was without con- 
sideration and was not for legal necessity. For these reasons it was stated 
that the same was not binding on the 1/5th share of each of the three plaintiffs. 

Defendant No. 1 alone resisted plaintiffs’ claim denying that he obtained 
the sale-deed by practising fraud or undue influence. He also denied that 
the sale was without consideration or that it was without legal necessity. He 
maintained that he had paid full consideration mentioned in the sale-deed and 
that the sale-deed was executed by the three executants for legal necessity, 
namely for the maintenance of the family and to defray antecedent debts. A 
contention was also raised that out of the suit property, an area of 1 acre 39 
gunthas was the self-acquired property of defendant No. 2 and therefore he 
had a right to dispose it off and plaintiffs had no interest therein. But this 
contention has been negatived by both-the lower Courts. It was further con- 
tended that Maruti Balwant, the uncle of defendant No. 2. had 1/2 share in 
the suit property and since he was a party to the sale-deed, the sale-deed was 
binding on his 1/2 share. A further contention was raised that the suit was 
not tenable in view of the provisions of the Prevention of Fragmentation and 
Consolidation of Holdings Act. 

The trial Court upheld the contentions raised by defendant No. 1 and, in 
particular, it found that the sale was for legal necessity and for the benefit of 
the family. Consequently that Court dismissed plaintiffs’ suit in tote. 

In appeal by the plaintiffs, the appellate Court also confirmed all the find- 
ings recorded by the trial Court. But it appears that a new point was argued 
before the appellate Court, namely, that under s. 8 of the Hindu Minority and 
Guardianship Act, 1956, previous permission of the District Court was neces- 
sary to alienate the undivided interest of the two minor plaintiffs but since 
admittedly no such permission was obtained, the sale was voidable under sub-s. 
(3) of that section at the instance of the minor. This contention was upheld 
by the lower appellate Conrt and it held that the sale was not binding on the 
1/5th share of plaintiffs Nos. 1 and 2. Consequently that Court decreed the 
claim of plaintiffs Nos. 1 and 2 and awarded a decree for partition and posses- 
sion of their share. Therefore, defendant No. 1 has come in appeal. 

Mr. Abhyankar, the learned advocate for the appellant, argued that the 
lower appellate Court was in error in holding that s. 8 of the Hindu Minority 
and Guardianship Act governed this case. It was submitted by him that so 
far as undivided interest of a minor in the joint Hindu family is concerned, 
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the Act is not applicable. This contention is well founded and must be ac- 
' cepted. 

Section 8(2), no doubt, provides that the natural guardian of a Hindu minor 
shall not, without the permission of the Court, in any way transfer any part 
of the immovable property of the minor. Had this provision stood alone, per- 
haps the view taken by the learned Judge was right. But we have also to take 
into account the other provisions in the Act. It is a well settled prin- 
ciple that every statute must be construed ex visceribus actus i.e. within the 
four corners of the Act. When construing the terms of any provision fonnd 
in a statute, the Court is bound to consider other parts of the statute which 
throw light on the intention of the Legislature and serve to show that the 
particular provision ought not to be construed as it would be if it stood alone 
and apart from the rest of the statute. Every clause of a statute must be 
construed with reference to the context of other clauses in the statute so as 
to make, as far as possible, a consistent enactment of the whole statute. No 
part of a statute can be construed in isolation, because the intention of makers 
of law is to be found not in one part of the statute or another but in the 
entire enactment and that intention can best be gathered by viewing a parti- 
cular part of the statute not in detachment from its context in the statute 
but in conjunction with its other provisions. 

Now, coming to the provisions of the Hindu Minority and Guardianship 
Act, s. 4(b) defines ‘‘guardian’’ while cl. (0) thereof defines ‘‘natural guardian’ 
as meaning any of the persons mentioned in s. 6. Now, s. 6 deals with na- 
tural guardians of a Hindu minor. It mentions in the order of priority the 
persons who are entitled to be natural guardians of a Hindu minor. The 
opening words of the section, however, say that ‘‘the natural guardians of 
a Hindu minor, in respect of ‘the minor’s person as well as in respect of the 
minor’s property (excluding his or her undivided intestest in joint family 
property)’’ are those mentioned below in the section. The words ‘‘excluding 
his or her undivided interest in Joint family property’’ which have been put 
in brackets make it clear that undivided interest of a Hindu minor is ex- 
cluded from the operation of the provisions of the Act and the subject-matter 
with which the Act deals is limited to guardians in respect of minor’s person 
or in respect of minor’s property other than his undivided interest in joint 
family property, whether they be natural guardians or testamentary guardians 
or guardians appointed or declared by Court. The concept of a guardian in 
respect of undivided interest in the joint family property is thus specifically 
excluded from the purview of the Act. The powers which a Hindu father 
therefore has, as a natural guardian of his minor sons under Hindu Law, 
are kept intact and are not in any way affected by the provisions of the 
Hindu Minority. and Guardianship Act so far as the undivided interest of 
a Hindu minor in the joint family property is concerned. 

The restrictions contained in s. 8, therefore, do not apply in respect of the 
undivided interest of a minor in joint family property and consequently s. 8 
does not debar the manager or karta of a joint Hindu family from alienating 
joint family property including the interest of minor without obtaining the 
previous permission of the Court, even if the manager or karta happens to 
be the natural guardian in respect ‘of the separate property of any one or more 
of the minor coparceners. Of course, the alienation would have to be justified 
under Hindu law but s. 8 does not require that any previous permission of the 
Court should be obtained before effecting such alienation. Under Hindu law a 
manager and karta of a jomt Hindu family can alienate joint family property 
so as to bind the interest of minor coparceners in such property provided the 
alienation is either for legal necessity or for the benefit of the estate. If the 
manager and karta happens to be the father, he has certain additional ‘powers 
of alienation under Hindu law and in exercise of those powers he can alienate 
joint family property so as to bind the interest of his mmor coparceners in 
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such property. These powers are not at all curtailed or affected in any way 
by the provisions of the Hindu Minority and Guardianship Act. 

The view taken by the learned District Judge is, therefore, obviously in- 
correct in view of the provisions of s. 6 referred to above. It appears that 
the learned Judge has totally lost sight of this important provision contained 
in the Act. That being so, the deeree passed by the lower appellate Court 
cannot be sustained. 

The appeal is allowed, the decree passed by the lower appellate Court is set 
aside and that passed by the trial Court on April 24, 1964, is restored. The 
plaintiffs to pay the costs of defendant No. 1 throughout and bear their own. 
The rest of the ræpondents to bear their costs throughout. 


Appeal allowed, 


CRIMINAL REVISION. 


Before Mr. Justice Joshi. 
SHAH JETHALAL LALJI ! 


v. 
KHIMJI M. BHUJPURBIA.* 


Criminal Procedure Code (Act V of 1898), Secs. 253, 252, 20—Magistrate taking cogm- 
zance and issuing process without recording any evidence—Whether he con dismiss 
complaint and discharge accused under s. 253(2) of Code—Under s. 20 whether Pre- 
sidency Magistrate can try offences tn any place within the presidency-town—Venue 
in a defamation case—Test for determining whether several offences form one trans- 
action. 


Having taken cognizance and issued the process it ly incumbent upon the Magis- 
trate to record the evidence of the complainant and of such witnesses as he may 
like to examine or some of them before resorting to s. 253(2) of the Criminal Procedure 
Code, 1898, and dismissing the complaint and discharging the accused. 

Reading œ. 252 and 253(2) of the Criminal Procedure Code, the phrase “at any 
previous stage af the case” in s. 253(2) of the Code, has a bearing upon the duty of 
the Magistrate to take all evidence and it is in juxtaposition of that duty that 
s. 258(2) empowers the Magistrate to discharge the accused at any previous stage 
of the case. 

Abdul Nabi v. Gulam Murthuza) M. G. Solomon v. Ch. Lake? Sheriff Sahib v. 
Abdul Karim Sahib3 end R. G. Merchant v. Himatlal Nagtbhal Khetani,4 agreed 
with. ; 

Fazlar Rahaman v. Emperor, Shie Datta v. B. K. Sood§ and Sundar Das Loghani 
v. Fardun Rustom Irani, T referred to. 

Under s. 20 of tbe Criminal Procedure Code a Presidency Magistrate has juris- 
diction to try an offence committed in any place within the presidency-town. The 
administrative power which is conferred by s. 21 of the Code upon the Chief 
Presidency Magistrate cannot deprive a Presidency Magistrate of his statutory juris- 
diction conferred upon him by s. 20 of the Code. 

Emperor v. Khodabuz,® referred to. 

In a defamation case the venue of the trial before a Magistrate can be efther the 
Court within the jurisdiction of which the publication was made or the Court tn 
whose jurisdiction the defamatory matters were posted, circulated or spread. 

Purnaiah v. Satyanarayana? and Munithayamma v. Muddobaleppa,™ referred to. 


* Decided, June 39, 1973. Criminal Revision on July 7, 1958 (Unrep.). 


Application No. 1002 of 1972. ` 5 [1080] A.I 515. 
1 [1968] Cr. L.J. 808,-s.c. [1968] A.LR. 6 [1040] A.LR. Lah. 40. 
A.P, 98. Y (109839) 40 Cr. L.J. 658. 
2 9638] 1 Cr. L.J. 847. 8 (1926) 28 Bom. L.R. 1066. 
8 (1997) ILL.R. 51 Mad. 185. 9 | ALR. A.P. 657. 
4 (1958) Criminal Revision lication 10 955) A.LR. Mys: 185. 


) 
No. 378 of 1958, decided by Tarkunde J., 
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The real and substantial test for determining whether several offences were so 
connected together as to form one transaction depends upon whether they are re 
lated together im point of purpose, or as cause and effect, or as principal and 
subsidiary acts, so as to constitute one continuous action. 


THe facts appear in the judgment. 


D.D. Yennemad, with Ramkrishna R. Vyas, for the complainant. 
M.N. Vepars, for respondents Nos. 1 to 3. \ 
J. A. Barday, Assistant Government Pleader, for the State. 


JOSHI J. The petitioner (original complainant) whose complaint has been 
dismissed, mainly on the ground of want of jurisdiction and being bad in law 
for misjoinder of charges and persons, by the learned Presidency Magistrate, 
22nd Court, Andheri, who consequently discharged ane accused, has come in 
revision. 


It appears that the complainant, a merchant of status and repute, was the 
member of Shri Cutchi Visha Osval Deravasi Jain Mahajan, whereas accused 
No. 1 was its President. Accused No. 3 was the Honorary Secretary and 
accused Nos. 2, 4 and 5 were the members. There was also another Mahajan, 
namely, Shri Cutehi Visha Oswal Sthanakvasi Jain Mahajan. The office bearers 
of the Mahajans of the two communities referred to above, jointly issued an 
appeal to the members of the communities on January 11, 1972, that more than 
650 persons be not fed at the receptions of the marriage ceremonies. This 
appeal had no legal sanctity. The complainant celebrated his daughter’s marriage 
on May 28, 1972 at the Wilson High School, V.P. Road, Bombay-4 and ar- 
ranged a lunch between 10 a.m. and 1 p.m. in honour of the guests on both 
the sides. It was the allegation of the complainant that accused Nos. 2, 3, 
4 and 5 with a group of 160 unknown persons alleged to be the volunteers 
of the C.V.O. Mahajan, picketed with black flags with intention to defame 
the complainant and to lower him in the estimate of the society. This move 
was made with the malicious intention to harm the complainant’s reputation 
by calling him as ‘‘Samajdrohi’’. Not content with these demonstrations, 
it is the further allegation of the complainant that in the issue of ‘Janma- 
bhoomi’ dated May 30, 1972 and C.V.O. News Bulletin of even date, they 
gave wide publicity to this incident. The reporta were caused to be pub- 
lished by accused Nos. 1 to 6. On June 5, 1972, in spite of the notice issued 
by the complainant to accused Nos. 1 and 2, accused No. 5 as an editor of 
a monthly magazine ‘‘Gyati Patrika’’ published certain items of news defa- 
matory to the complainant and his guests. The complainant further alleged 
that accused No. 1 who was the President of Shri Cutchi Visha Osval Dera- 
vasi Jain Mahajan, Bombay, failed and neglected in his duty to prevent such 
harrassment and mental agony to the complainant caused by the picketeers 
and publishers of the various news items. Therefore, he filed a private com- 
plaint on June 28, 1972 in the Court of the learned Presidency Magistrate, 
22nd Court, Andheri, Bombay, indicting all the accused for offences punish- 
able under ss. 500, 501 read with s. 84 of the Indian Penal Code. 


The learned Magistrate acting on this complaint and on taking cognizance, 
issued process on June 28, 1972. On October 9, 1972 the accused presented 
an application praying that the complaint be dismissed and the accused be 
discharged, as the learned Magistrate had no jurisdiction and even otherwise 
the complaint was bad'for misjoinder of charges and. persons. On hearing the 
arguments of both the sides, but without recording any evidence, the learned 
Magistrate dismissed the complaint and discharged the accused in view of the 
provisions contained in s. 253(2) of the Criminal Procedure Code. It is this 
order which is impugned in revision. 
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Mr. Yennemadi who appeared for the complainant, took a strong exception 
to the procedure adopted by the learned Magistrate in finding out this short- 
cut of discharging the accused under s. 258(2), Criminal Procedure Code by 
skipping over the intervening provisions and the essentials of law finding 
place between ss. 208 and 253 of the Criminal Procedure Code. A survey 
of these sections, submitted Mr. Yennemadi, would make it clear that it was 
open to the learned Magistrate in such cases at initial stages before issuing 
the process, to discharge the accused. Having taken cognizance and issued 
the process it was incumbent upon the learned Magistrate to record the evi- 
dence of the complainant and of such witnesses as he might like to examine, 
or some of them before resorting to s. 253, Criminal Procedure Code. To ap- 
oe these arguments, a scrutiny of the relevant provisions would be neceg- 


Cate XVI of the Code of Criminal Procedure deals with complaints to 
Magistrates. Under s. 200 a Magistrate taking cognizance of an offence on 
complaint has at once to examine the complainant and the witnesses present, 
if any, upon oath and the substance of the examination has to be reduced 
to writing. This is required to be signed by the complainant and the wit- 
nesses as well as by the Magistrate. If the Magistrate is not competent to 
take cognizance of the case, he has to return the complaint for presentation 
to the proper Court with an endorsement to that effect. Pausing here for a 
while, if the learned Magistrate felt at the initial stages that he had no juris- 
diction to entertain the complaint as he now concludes, this was a proper 
stage for him to return the complaint. Under s. 203 one more measure is 
provided and it deals with the dismissal of the complaint. The Magistrate 
before whom a complaint is made or to whom it has been transferred, may 
dismiss the complaint, if after considering the statement on oath made by the 
complainant and the witnesses and the result of the investigation or inquiry, 
if any, under s. 202, there is, in his judgment, no sufficient ground for pro- 
ceeding. In such cases he has to record his reasons in brief for dismissing 
the complaint. -The Magistrate obviously, in the present case, has not avall- 
ed of these provisions. Under s. 204 if the Magistrate taking cognizance of 
an offence is satisfied that there is sufficient ground for proceeding, he can 
issue a summons or a warrant taking into consideration the nature of the 
case. It would be clear from a comparative reading of these material sections 
from as. 200 to 204 that the first stage in a complaint filled by a private person for 
its dismissal is under s. 208. A little earlier he has the option to return the 
complaint for presentation to the proper Court if he feels that he has no 
jurisdiction. But I would presently point out that once this stage is passed, 
the next provision for discharging the accused is under s. 253, sub-s. (2). The 
intervening sections make no provision to enable the Magistrate to discharge 
the accused. 

Provisions of s. 253(2) which are a little wider, have been relied upon by 
both the sides. Sub-section (J) of s. 253 says: 

‘Tf, upon taking all the evidence referred to in section 252, and making such exa- 

mination (if any) of the accused as the Magistrate thinks necessary, he finds that no 
case against the accused has been made out which, if unrebutted, would warrant his 
cohviction, the Magistrate shall discharge him.” 
But this section postulates the adherense to the provisions contained in s, 252 
which casts a duty upon the Magistrate to record the evidence as may be 
produced in support of the prosecution. Then comes sub-s. (2) which reads 
thus: 

“Nothing in this section shall be deemed to prevent a Magistrate from discharging 
the accused at any previous stage of the case if, for reasons to be recorded by such 
Magistrate, he considers the charge to be groundless,” 

Reliance has been placed by Mr. Vepari for the accused while justifying 
the order of the learned Magistrate that even at a previous stage of a case 
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the Magistrate could discharge the accused. But I am afraid, he is unduly 
emphasizing the words “previous stage of the case’’ stripped off the contaxt. 
This provision appears in sub-8. (2) and it has to be read together with the 
provisions of ss. 252 and 253(/). As noted just now, under 8. 252 the Magis- 
trate has no‘ alternative but to take the evidence in support of the prosecution 
case, that is to say, he has to hear the complainant, if any, and the other wit- 
neases produced in support of the prosecution. On this background sub-s. (J) 
in s. 253 is added, and it is only on the analysis of such evidence the Magis- 
trate can discharge the accused if in his’ opinion no case is made out against 
the accused. In that context sub-s. (2) is added. But what is emphasized is 
that he must in the first instance consider the charge to be groundless. Then 
only at any previous stage of the case he can discharge the accused. For 
coming to the conclusion that the charge is groundless, there must be some 
material before him. He cannot e by going through the complaint and hear- 
ing the arguments make up his mind. Moreover, that power is given in the 
context of the two preceding sections i.e. ss. 252 and 253(/). Reading these 
provisions together it seems to me that the phrase ‘‘at any previous stage of the 
cass’’ has a bearing upon the duty of the Magistrate to take all evidence and it 
is in juxtaposition of that duty, that s. 253(2) empowers the Magistrate to dis- 
charge the accused at any previous stage of the case. It would be thus clear 
from the scheme of this Chapter and the provisions of the various sections that 
after the stage under s. 203 is passed, but some evidence has been recorded and 
before all the evidence is taken down the Magistrate in a given case can discharge 
the accused under s. 258(2). The object appears to be obvious. The Magis- 
trate 1s under no obligation to burden his record by taking the evidence of all 
the witnesses which the complainant may desire to examine in a given case. 
If on the very admissions of the complainant elicited in the cross-examination 
and a witness or two examined thereafter, create an unforgettable im- 
pression upon the Magistrate that it is futile to have the further 
evidence or on the complainant’s own showing that it is a fit case to 
discharge the accused, or to use the language of subs (J) of s. 258, the 
evidence is not sufficient to make out a case against the accused, then certainly 
he can intervene and discharge the accused . The provisions relied upon from 
sub-s. (2) of s. 258 do not empower the Magistrate to dismiss the complaint. 
and discharge the accused before recording any evidence whatsoever under 
s. 252 of the Criminal Procedure Code. To take a contrary view, would nullify 
the statutory provisions contained in s. 203 as well as ss. 252 and 258(/). If the 
Legislature intended to confer upon the Magistrate such a wide power to dis- 
miss the complaint and discharge the accused at any stage he pleases, there 
was no necessity of incorporating s. 252. Therefore, on the very plain lan- 
guage of this section, the approach made by the learned Magistrate does not 
seem to be proper, nor can it be sustained under the law. To my mind, it 
is ez facie illegal and on this score alone, the order will have to be set aside. 


In this context a reference need be made to certain authorities which take 
guch a view and they are to be found in the cases of: (1) Abdul Nabi v. 
Gulam Murthues,' (2) M.G. Solomon v. Ch. Luke? (3) Sherif Sahib v. Abdul 
Karim Sahh’ and (4) ‘an unreported judgment of this Court in the case of 
R.G. Merchant v. Himatlal Nagpybhat Khetani* The ratio of these authori- 
ties in a nutshell is that where a complaint prima facie discloses an offence, 
a Magistrate cannot discharge the accused under s. 253(2) without ascertain- 
ing from the complainant what is the nature of the evidence his witnesses 
are going to give and without taking some evidence including that of the com- 
plainant. 

1 [1968] Cr. L.J. 808, s.c. [1968] A.I.R. 4 (1988) Criminal Revision Application 
A. P. 93. No. 378 of 19858, decided by Tarkunde J., 

2 [1968] 1 Cr. LJ. on July 7, 1988 (Unrep.). 

8 (1997) ILR. 51 Moa, 185. 
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However, Mr. Vepari for opponents Nos. 1 to 3 brought to my notice a couple 
of authorities which, according to him, take a contrary view. The first case 
relied upon by him is the case of Faelar Rahaman v. Emperor.’ In that case 
the learned Magistrate had issued a process and as the accused remained ab- 
sent, a proclamation was issued and in response to it the accused appeared 
and was released on bail. Thereafter, when the matter came up before the 
Court, the complainant was absent and his learned counsel informed the Court 
that the complainant had gone to his native country. The accused who was 
present in the Court asserted that the complainant was in the Court on 
the very day. Thereupon the learned advocate for the complainant asked 
for a month’s time and on these facts the learned Magistrate observed, ‘‘This 
is absurd. The accused is discharged under s. 253, Criminal Procedure Code.”’ 

Against this order the complainant went in revision and a point was made 
that the order of discharge was bad without taking any evidence. But in 
the course of the judgment their Lordships have pointed out that the cir- 
cumstances which led to the discharge of the accused, including the one re- 
produced above, were by themselves sufficient to hold that the charge was 
groundless. They observed that the learned Magistrate seemed to have believ- 
ed that the charge was groundless in view of the absence of the complainant, 
the statement made by the accused and the submissions made by his advocate. 
These circumstances were interpreted by the learned Magistrate to mean that 
the charge was groundless and they thought it not proper to interfere with 
his discretion. The authority nowhere says that without any evidence or 
without mentioning the premises as to how the charge is groundless, recourse 
could be had to s. 258 of the Criminal Procedure Code. In the next case of 
Shw Datta v. B. K. Sood,S the principle enunciated, strictly speaking, is not 
contrary to the ratio referred to above. In that case the respondent charged 
the petitioner under s. 408 of the Indian Penal Code. After examining the 
complainant, the Magistrate who had taken cognizance of the case issued pro- 
cess for the attendance of the accused and of the complaimant’s witnesses. At 
that stage on his appearance the accused put in a petition to the effect that 
no criminal offence was disclosed and praying for his discharge under s.'258(2). 
The learned Magistrate d to accede to such a request inter alia observ- 
ing that there is no authority shown to the effect that the complaint can be 
thrown out as groundless without hearing the complainant and his witnesses. 
He further ordered that the complainant should produce his evidence on 
the next date and gave a similar opportunity to the accused to keep his evi- 
dence ready. This order was impugned in the High Court. To the extent 
of this observation, said his Lordship Blacker J., who decided the case, that 
‘tthe order of the Magistrate does not appear to be correct.” His Lordship 
further concluded that he was satisfied on going through the record that 
it was one of those cases in which the Magistrate could find that the charge 
was groundless without hearmg at least the complainant. It is only certain 
ancillary observations which are now relied upon that if, for instance, the 
admissions of the complainant under examination under s. 252, Criminal 
Procedure Code, make it clear not only that the facta set forth in the ac- 
cused’s petition are correct but also that, on the basis of those facts admitted 
by the complainant, no criminal offence has been disclosed, then certainly the 
Magistrate can say that the process was issued under a mistaken belief that 
an offence had been disclosed, and he can set himself right. But here again 
it is worthy to note that the order to be made under #. 253(2) could virtually 
proceed on some evidence and not otherwise. Lastly, reliance was placed on 
certain observations in the case of Sundar Das Loghani v. Fardun Rustom 
Irani.7 In that case the facts were somewhat singular. The complaint was 
lodged on October 17, 1938 against the opponant alleging that he had com- 


5 980] A.LR. Cal. 515. 7 (1989) 40 Cr. L.J. 858. 
6 040] ALR. Lah. 40. 
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mitted an offence punishable under s. 420 of the Indian Penal Code. The 
Magistrate examined the petitioner and directed a warrant should issue for 
the arrest of the opposite party. The opposite party put in his appearance 
on the next date. On October 28, 1938 the Magistrate heard both the sides, 
and examined some documenta, but he did not take the evidence of the peti- 
tioner or any of his witnesses. The Magistrate then reached the conclusion 
that the petitioner had deliberately suppressed several facts in his petition 
a complaint and the complaint was a thoroughly dishonest one. Consequently 
he discharged the opponent. On this background, while interpreting the ex- 
pression ‘at any previous stage of the case” occurring In s. 268(2), their 
ips proceeded to point out that under some such circumstances it would 
be reasonable that an accused person should be allowed to show that there 
is no case against him. By way of illustration they further point out that in 
& given case it may occur to the Magistrate long after the process was issued 
that the entire case would suffer for want of sanction which would go to the 
root of the matter. It is only under such exceptional circumstances that sub- 
8. (2) of s. 258 could be invoked. But nowhere in any of these three cases it has 
been laid down that the Magistrate is relieved of his duty to take the evi- 
dence—may be oral or documentary—to scrutinize the same and to come to 
a conclusion that the charge is untenable or groundless. It is only on record- 
ing such a finding invariably drawn on takmg evidence that he can exercise 
the jurisdiction under s. 258(2). Therefore, on a survey of all these autho- 
ritiea, I am convinced that the view taken in the first four authorities, with 
which I am in agreement, does fortify the grievances of Mr. Yennemadi for 
the petitioner and, as observed earlier, the order of the learned Magistrate 
cannot be sustained. 


This brings me to the second ground which seems to have weighed with 
the learned Magistrate, and it is want of jurisdiction. The learned Magis- 
trate on pointing out that the demonstrations at the pandal were held at Gir- 
gaum, that the newspapers referred to above were published in different parts 
of Bombay, observed that the Magistrate having jurisdiction over places where 
the demonstrations were staged or the papers published, and consequently where 
there was defamation, will have jurisdiction and according to him those places 
would be within the jurisdiction of Courts Nos. 4,9 and 16. By way of illus- 
tration he proceeded to observe that if his view was not accepted, he was appre- 
hensive that any person having a cause of action arising within the jurisdiction 
of Esplanade, and Ballard Pier Presidency Magistrates’ Courts, may file the 
complaint at Mulund or Borivli Court just to harass these opponents. Such 
apprehensions are purely imaginary and ignore the normal course of human 
conduct. It is needless to dilate on such hypothetical approaches. In making 
these observations, I am afraid, the learned Magistrate has not properly con- 
strued the provisions appearing in ss, 20, 21 and 177 of the Criminal Procedure 
Code. Section 177 no doubt says that every offence shall ordinarily be in- 
quired and tried by a Court within the local limits of whose jurisdiction it 
was committed but s. 20 defines the jurisdiction of a Presidency Magistrate. 
It says: 

“Every Presidency Magistrate shall exercise jurisdiction in all places within the 
Ae eee Ne eR, A AERO Se ee ee A A ee ar 


em pane Magistrate now presiding over Andheri is certainly appointed 
for this presidency-town and he can exercise jurisdiction in all places within 
the said town. Section 21 confers upon the Chief Presidency Magistrate cer- 
tain powers to make rulea consistent with this Code to regulate the conduct 
and distribution of business and the practice in the Courts of the Magistrates 
of the town. Of course, this has to be done with the previous sanction of the 
State Government. But this administrative power which is eonferred upon 
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the Chief Presidency Magistrate cannot deprive the learned Magistrate of his 
statutory jurisdiction conferred upon him by s. 20. If needs be, in this 
context a reference will have to be made to the case of Emperor v. Khodabuc.® 
In this case the facta were simple. ‘he applicant, while driving a motor-car 
along a road in Bombay, committed some offence under the Motor Vehicles 
Act and it was committed within the jurisdiction of the Girgaum Police Court. 
But under the orders then prevailing which were issued under s. 21 of the 
Criminal Procedure Code, the case was taken up by the Chief Presidency 
Magistrate. His jurisdiction to entertain the case was questioned and the 
Division Bench of this Court pointed out that under s. 20 of the Criminal Pro- 
cedure Code a Chief Presidency Magistrate has jurisdiction to try an offence 
committed in any place within the presidency-town. The administrative eon- 
venience or the division of work is no bar to the statutory jurisdiction. There- 
fore, the learned Magistrate’s observations regarding the apprehensions en- 
tertained by him do not appeal to me at all. 


There would be one more aspect which the learned Magistrate seems to have 
overlooked. The charges are of defamation, defamation by words uttered and 
written. The newspapers or the magazines might have been printed within 
the jurisdiction of Courts Nos. 4, 9 and 16. But certainly they were circulat- 
ed and widely read at Vile Parle, and surrounding places where the com- 
plainant and his relatives reside and which are admittedly in the jurisdiction 
of the Andheri Court, presided over by this learned Magistrate. In such cir- 
cumstances, the venue of trial can be either of the Courts viz. the Court with- 
in the jurisdiction of which the actual publication was made, or the Court 
in whose jurisdiction the defamatory matters were posted, circulated or spread. 
In this view, one ig fortified by the observations in the case of Purnatah v. 
Satyanarayana’ and Mumthayamma v. Muddobalappa.!© In both these cases 
a similar point had arisen. In Purnaiah’s case on referring to the relevant 
provisions and the authorities of the different High Courts, it has been point- 
ed out that letters to such newspapers are deemed to be published both where 
they are posted or printed, and where they are received, opened and read. 
But without dilating further, I am inclined to hold that, from this point of 
view also, the Andheri Court will have jurisdiction. , 

There remains the last attack viz. misjoinder of charges and persons. Be- 
fore touching upon the legal aspect, at the cost of repetition, I may refer to cer- 
tain averments in the complaint. The charges are under as. 500 and 501, read 
with s. 84, Indian Penal Code. It is needless to repeat the particulars of the 
acts committed by the various accused and the manner in which they and/or their 
associates are alleged to have defamed the complainant. Accused Nos. 2, 8, 
4 and 5 are said to be the conveners of the alleged Marriage Regulation Com- 
mittee of the C.V.0O.D.J. Mahajan, of which accused No. 1 is the President. 
No doubt, the further allegation is to the effect that accused Nos. 2, 8, 4 and 
5 Jed a group of about 160 unknown persons said to be the volunteers of the 
C.V.O. Mahajan for picketing the pandal. In para. 7 it is further alleged 
that all the accused organised or caused to be organised the said picketing 
with black flags as stated above at the function arranged by the petitioner 
only and at no other similar functions on the same day arranged elsewhere 
by the members of this very community. These avermenta ex facis implicate 
accused No. 1 and impliedly curse him as a prime mover. He may not be 
physically present at the pandal, but it was said by Mr. Yennemadi that his 
voice pervaded the slogans. In para. 11 it is alleged that accused Nos. 1 to 
5 caused to be published the report of the said picketing in ‘Janmabhoomi’ 
of May 30, 1972 and C.V.O’s bulletin of even date. In that context it is 
further said in the complaint that accused No. 1 as the President of this 


8 (1026) 28 Bom. L.R. 1066. 10 [1955] ALR. Mys. 185. 
9 flese]A.LR. A.P. 657. 
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Mahajan who was in duty bound to protect the petitioner or to arrest such 
atrocities, failed and neglected in his duty. These allegations, coupled with 
the evidence which may be led, are likely to spin out a case of abetment by 
accused No. 1. Notice of the sufferings of the complainant was already issu- 
ed to accused Nog. 1 and 2. Accused No. 5 was aware of it and even then 
accused No. 5 as an editor of the -magazine ‘Gyati Patrika’ made further 
publication of these events probably to give a wider publicity in all the re- 
gions not only of this State, but of the adjoining States wherever the mem- 
bers of this community resided. Here again, it would be a question of fact 
whether these writings either in the newspapers or the magazine were at the 
instance of accused No. 1 or the other accused whose names do not appear 
on the face of these publications. 


On this background we have to appreciate the exceptions taken to this 
trial on the ground of misjoinder of charges and persons and the relevant 
provisions would be found in ss. 233 to 239 of the Criminal Procedure Code. Out 
of them we are here concerned with as. 234 and 289. Sub-section (J) of s. 234 
lays down that when a person is accused of more offences than one of the same 
kind committed within the space of twelve months he may be charged with and 
tried at one trial for, any number of them not exceeding three. Sub-section (2) 
says that offences are of the same kind when they are punishable with the 
same amount of punishment under the same section. The argument of 
Mr. Vepari was that this section cannot be successfully invoked because here 
the offences are not of the same kind. The offences are said to be of the same 
kind when they are punishable with the same amount of punishment under 
the same section. The sections introduced are ss. 500 and 501 of the Indian 
Penal Code. The principles differ, but virtually what is made punishable is 
defamation, the first section contemplating verbal defamation and the other 
written. Elven if this technical distinction sought to be drawn by Mr. Vepari 
were to prevail, I think s. 239 could be successfully availed of. Sub-sections 
(a) and (c) of s. 239, Criminal Procedure Code lay down that persons accused 
of the same offence committed in the course of the same transaction or per- 
sons accused of more than one offence of the same kind, within the meaning 
of s. 284 (referred to above) committed by them jointly within the period of 
twelve months could be tried together. What amounts to the course of the 
same transaction is always a question of fact. No hard and fast rule can be 
laid down. It would depend upon the appreciation of evidence and the cir- 
cumstances connected with the commission of the offence. So long as that is not 
determined, it would be premature to say that the charges imputed are not 
arising out of the same transaction. Similarly it is difficult to conclude 
whether these are offences of the same kind or otherwise within the meaning 
of sub-s. (c). The real and substantial test for determining whether several 
offences were so connected together as to form one transaction depends upon 
whether they are related together in point of purpose, or as cause and effect, 
or as principal and subsidiary acts so as to constitute one continuous action. 
One of the tests suggested is continuity of action and purpose. If ultimately 
on the evidence the complainant were to succeed in convincing the Court that 
continuity of purpose or design or continuity of action in these events was one 
and the same or, in other words, these so-called separate events or episodes 
were strung in the same string so as to make them inseparable from each other, 
then certainly the Magistrate cannot throw away the complaint on this tech- 
nical ground of misjoinder of charges or persons. 

In the result, the application is allowed. The order of discharge is set 
aside. The case is remanded to the lower Court for re-trial. 

Application alowed. 
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Before Mr. Justice Deshmukh ond Mr. Justice Shah. 
YESHBAI GANGADHAR PATHAK 


i v. 
GANPAT IRAPPA JANGAM.* 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
1%, 11—Whether “dispute” referred to in s. 12(3)(a) means any dispute. 

Under #. 12(3)(a) of the Bombay Rents, Hotel and Lodging House Rates Control 
Act, 1947, the “dispute” contemplated by it must be a bona fide dispute to enable a 
tenant to claim benefit under that section. 

Dattu Subhana v. Gajanan Vithoba,! Jhaverbai Lal Dayal v. Milkiram Sabanmal 
Shrawanmal Samnotra,? Dr. Chandrakant R. Joshi v. Sumant Ramdutt Desai? Smt. 
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and not by the landlord. 


A.B. Diwan with G.B. Sathe and M.K. Patel with Y.S. Chitale, for the 
tenant-intervenor in Spl. C.A. 698 of 1969. 

' R.B. Kotwal with S.R. Chitnts, for the landlord-intervenor. 

C.B. Dalvi with S.E. Chitnis, for the petitioner-tenant in Spl. C.A. 89 of 
1968. 
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SHAH J. This reference raises an important question as to the E of 
the word ‘‘dispute’’ in s. 12(3) (a) of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947 (Act LVII of 1947). The Special Civil Ap- 
plication No. 2353 of 1968 was originally heard by a single Judge who re- 
ferred it to a Division Bench for its views on the following point: 

_. “Whether the dispute as contemplated under Section 12(3)(a) must be bona fide 
dispute in order to claim benefit under section 12(3)(a)”. 
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Since a pure question of law, and not the entire petition, has been referred, 
it is unnecessary to consider the case on facts. However, with a view 
ee ee eg aera a a 


facts giving rise to this petition. 

Since prior to 1958, one Aher was a tenant of the open plot of land 1 
dispute at the rent of Ra. 12 per month. He put up a flour mill. On Febru- 
ary 14, 1958, by a deed of assignment, he had assigned his tenancy rights to- 
gether with the running business of the flour mill to the petitioners. The 
petitioners fell in arrears for more than six months, and, therefore, by notice 
dated January 27, 1965, the landlord called upon them to vacate the pre- 
mises on the ground of non-payment of rent for over six months. By a 
reply, the petitioners challenged the quantum of rent as well as the period 
from which they were liable. Nothing, however, was paid by them towards 
the arrears of rent, and, therefore, the respondent-landlord fled the instant 
suit on August 25, 1965, for recovery of possession of the suit premises as 
also for arrears of rent. The petitioners filed their written statement con- 
tending inter alia that the rent demanded was excemive and requested for 
determination of the standard rent. By the time issues were framed on De- 
cember 10, 1965, the petitioners deposited all the arrears of rent. The trial 
Court found that the agreed rent of Re. 12 per month was the standard rent 
of the suit premises. It, however, found that the notice to quit was not valid 
on the ground that excessive rent was claimed therein. The trial Court came 
to the conclusion that the petitioners were not liable to be evicted from the 
premises as they were ready and willing to pay the rent, and, therefore, 
passed the decree only for arrears of rent and dismissed the suit for posses- 
sion. This decision was challenged by the landlord in the Appellate Court. 
The Appellate Court smier alia held that there was no genuine dispute re- 
garding the standard rent, and, the case fell under s. 12(3) (a) of the Bombay 
Rent Act and consequently decreed the suit for possesion. The petitioners 
have filed this Special Civil Application challenging the order passed by the 
Appellate Court. 


When the petition came up before Wagie J., he noticed that this Court 
has consistently taken the view that the dispute could be raised by a written 
statement, but such a dispute regarding the standard rent and permitted in- 
creases had necessarily to be a bona fide dispute and not a dispute which 
could be styled as a frivolous, false or mala fide dispute. In his order of 
reference, he has mentioned some of the judgments of the Division Benches 
and single Judges which have taken this view. He, however, noticed that 
there were two judgments of Vaidya J., which have taken the view that the 
word ‘‘dispute’’ has no such limitations in regard to its character, and it 
must be given its plain grammatical meaning without any qualifications. The 
order of reference further indicates that Wagle J. would have followed the 
decisions of the Division Benches which have consistently taken the view that 
the dispute must be necessarily a ‘‘bona fide” dispute in preference to the 
contrary view expressed by Vaidya J. However, on behalf of the landlord, 
it was contended before him that the earlier decisions of this Court including 
those of the Division Benches, which took the view that the ‘‘di ’? eon- 
templated by s. 12(3) (a) was required to be a ‘‘bona fide” dispute, were no 
longer good law in view of the recent decision of the Full Bench of this 
Court in Dattu Subhana v. Gajanan Vithoba.! It was under these circum- 
stances that Wagle J. has referred this matter to a Division Bench. 

There are other two Special Civil Applications, viz. Nos. 89 of 1968 and 
693 of 1969 which have been ordered to be placed for hearing with this Spe- 
cial Civil Application No. 2853 of 1968, as the question referred to by Wagie 
J. is also involved in those two petitions. 


1 (1970) 78 Bom. L.H. 871, rx. 


a 
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With a view to facilitate the understanding of the rival points of view, it 
would be necessary to consider the scheme of the Rent Act of 1947 with parti- 
cular reference to the rights of the landlord to evict the tenant. The preamble 
shows that one of the objects in enacting the law is to control rents of pre- 
mises and eviction of tenants. With the object of preventing the land- 
lords from charging excessive rent, provisions have been made for fixation of 
standard rent in relation to the premises. Section 5(J0) defines ‘‘standard 
rent”. According to this definition, contained in s. 5(/0)(a), the standard 
rent -that may have been fixed by the Court and the Controller respectively 
under the Bombay Rent Restriction Act, 1939, or the Bombay Rents, Hotel 
Rates and Lodging House Rates (Control) Act, 1944, is deemed to be the 
standard rent of the premises under the Act of 1947 as well. Lf, however, 
the standard rent has not been so fixed, s. 5(/0) (6) comes into play. It runs 


> as under: 


“Bs ee ee ee ee eee eee 
`. (107 aa Ones Corer 

(a) . 

I eee ee a ee te ee eee ee E EE eT 

(1) the rent at which the premises were let on the first day of September 1940, or 

(i) where they were not let on the first day of September 1940, thd rent at which 
they were last let before that day, or 

(H) where they were first let after the first day of September 1940, the rent at 
which they were first let, or 

(iv) in any of the cases specified in section 11, the rent fixed by the Court;” 


According to s. 5(7), ‘‘permitted increase’? means an increase in rent per- 
mitted under the provisions of the Act of 1947. The Act makes provisions 
to enable a landlord to make increase in rent on account of various factors, 
such as, improvements or structural alterations of the premises, additional 
amenities provided for the premises, heavy repairs to the premises carried 
on by the landlord, or payment of additional rates, cess, or taxes to the local 
authorities by the landlord. These provisions are contained in as. 9 to 10G. 
Section 10C makes a special provision to enable the landlord to make an in- 
crease in the rent of premises let on or before the first day of September 1940 
by an addition to the rent at the rate specified in that section. 

Section 11 (1) and (2) empowers the Court to fix the standard -rent and 
permitted increases in certain cases. This jurisdiction of the Court is limited 
and can be exercised only subject to the provisions of s. 11A which bars the 
jurisdiction of the Court to fix the standard rent and permitted increases 
over again if the same has been duly fixed by a competent Court on the merits 
of the case. Section 11A runs as under: 

“No Court shall upon an application or in any suit or proceeding fix the standard 
rent of any premises under section 11, or entertain any plea that the rent or increases 
are excessive, if the standard rent or the permitted increases, in respect of the same 
premises have been duly fixed by a competent Court on the merits of the case, without 
any fraud or collusion or an error of the facts, and there has been no structural altera- 
tions or change in the amenities or in respect of any other factors which are relevant 
to the fixation of the standard rent, or change in such increases thereafter in the premises.”' 


It would, therefore, appear that a new application for fixation of standard 
rent or permitted increases is not permissible except in certain special cir- 
cumstances, such as the fixation was made as a result of fraud or collusion 
or an error of the facts, or any structural alterations or change in amenities 
or change in such increases after the original fixation of standard rent and 
permitted increases by the Court. Section 11A is thus nothing but an ex- 
tension of the principle of res judicata to fixation of the standard rent and 
permitted increases. Subject to the provisions of g. 11A, s. 11(/) enumerates 
the cases where the Court has the power to fix the amount of standard rent 
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of any premises. Bection 11(2) relates to the powers of the Court to fx the 
amount of permitted increases in case of the dispute between the landlord 
and the tenant. It would be clear from the provisions of s. 11(/) that the 
Court has the power to fix the standard rent upon an application made to it 
for that purpose or in any suit or proceeding. Section 11(3) enables the 
Court to pass interim orders directing the tenant to deposit the amount of 
rent or permitted mcreases in Court, in cases where an application for fixa- 
tion of the standard rent or permitted increases is made by a tenant who has 
received a notice from his landlord under sub-s. (2) of s. 12. Under this 
sub-section, the Court can also pass an order for payment of the amount de- 
posited by the tenant to the landlord towards payment of rent or increases 
dus to him from the tenant, and in case the tenant fails to deposit such amount 
as directed by the Court, the Court has to dismiss the application of the: tenant 
for fixation of the standard rent or permitted increasea. Section 11(4). comes . 
into play where the landlord-has filed a suit for recovery of rent with or with- 
out a claim for possession of the premises, and in such a suit, the Court. can 
under certain circumstances direct the tenant to deposit such amount in Court 
as the Court considers to be reasonably due to the landlord, as well as pass an 
order directing the tenant to deposit in Court ‘periodically such amount as it 
considers proper as interim standard rent. The sub-section empowers the Court 
even to strike out the defence if the tenant fails to comply with the order of 
deposit. It may be stated here that sub-as. (3) to (6) were substituted for the 
original sub-s. (3) by the Maharashtra Act 14 of 1963. 


Section 12 deals with the rights of the landlord to eject a tenant for non- 
payment of rent and permitted increases under certain circumstances. Bec- 
tion 12(/) and the Explanation I give a complete protection to the tenant 
from being evicted on the ground of non-payment of rent and permitted in- 
creases go long as he pays, or is ready and willing to pay the amount of the 
standard rent and permitted increases and observes and performs the other 
conditions of the tenancy, in so far as they are consistent with the provisions of 
this Act. Section 12(2) puts a restriction on the landlord’s right to file an eject- 
ment suit on the ground of non-payment of standard rent or permitted in- 
creases by providing that such a suit would not be instituted until the expi- 
ration of one month next after notice in writing of the demand of the standard 
rent and permitted increases has been served on the tenant. Section 12(3) (a) 
gives a right to the landlord to obtain possession from the tenant provided 
the conditions laid down in that sub-section are satisfied. If all or anyone 
of the conditions laid down in s.-12(3)(a@) do not exist, or are not satisfied, 
a further protection from eviction is given to the tenant by s. 12(3)(b), pro- 
vided he pays or tenders in Court the standard rent and permitted increases 
then due on the first day of the hearing of the suit, or on or before such 
other date as the Court may fix, and also continues to pay or tender in Court 
regularly such rent and permitted increases till the:decision of the suit and 
also pays costs of the suit as directed by the Court.* The grounds other than 
the ground of non-payment of rent, which entitle the landlord to recover 
possession of the premises, are contained in ss. 18 and 18A, and if the land- 
lord satisfies anyone of the grounds enumerated in the said sections, he gets 
a right to recover possession of the premises. 


Sections 14, 15 and 15A give protection to certain sub-tenants and licensees. 
We may observe that the original as. 14 and 15 dealt with the rights of sub- 
tenants only. By the Maharashtra Amendment Act 17 of 1973, the said see- 
‘tions were amended so as to give protection to the licensees. Section 15A is 
also introduced by the said Amending Act conferring tenancy rights on cer- 
tain licensees in occupation of the premises. 

Provisions of ss. 16 to 17C are incidental to passing of decrees for posses- 
gion of premises on certain grounds mentioned in ss. 13 and 13A. 
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Section 7 makes it illegal to recover rent, licence-fees or charges in excess 
of the standard rent. We have not mentioned some other provisions of the 
Act in relation to the illegal recovery of rent, licence-fees or charges, as they 
are unnecessary for our purpose. 

Since the arguments advanced before us have, to a large extent, centred 
round the interpretation of ss. 11 and 12, we set out below the said pro- 
visions m éxtenso for ready reference: 

“LL (1) Subject to the provisiong of section 11A in any of the following cases 
the Court may, upon an application made to it for that purpose, or In any sult or 
proceedings, fix the standard rent at such amount as, having regard to the provisions 
af this Act and the circumstances of the case, the Court deems just— 

(a) where any premises are first let after the first day of September 1940, and 
the rent at which they are so let is in the opinion of the Court excessive; or 

. (b) where the Court is satisfied that there is no sufficient evidence to ascertain 
the rent at which the premises were let in any ane of the cases mentioned in sub-clauses 
(i) to (Hi) af clause (b) of sub-section (10) of section 5; or 

(c) where by reason of the premises having been let at one time as a whole 
or in parts and at another time in parts or a whole, or for any other reasons, any 
difficulty arises in giving effect to this part; or 

(d) where any premises have been or are let rent-free or at a nominal rent or 
for some consideration in addition to rent; or 

(e) where there is any dispute between the landlord and) the tenant regarding the 
amount of standard rent, 

(2) Tf there is any dispute between the landlord and the tenant regarding the 
amount of permitted increases the Court may determine such amount 

(3) If any application for fixing the standard rent or for determining the permitted 
increases is made by a tenant who has recetved a notice from his landlord under sab- 
section (2) of section 12, the Court shall forthwith specify the amount of rent or 
permitted increases which are to be deposited in Court by the tenant, and make an 
order directing the tenant to deposit such amount in Court or at the option of the 
tenant make an order to pay to the landlord such amount thereof as the Court may 
specify, pending the final decision of the application. A copy of the order shall be 
served upon the landlord. Out of any amount deposited in Court, the Court may 
make an order for payment of such reasonable sum to the landlord towards payment 
of rent or increases due to him as it thinks fit. If the tenant fails to deposit such 
amount or, as the case may be, to pay such amount thereof to the landlord, his appli- 
cation shall be dismissed. 

(4) Where at any stage of a sult for recovery of rent, whether with or without a 
claim for possession of the premises, the Court is satisfled that the tenant is withhold- 
ing the rent on the ground that the rent is excessive and standard rent should be 
fixed, the Court shall, and in any other case if appears to the Court that it is just 
and proper to make such an order the Court may make an order directing the tenant 
to deposit tn Court forthwith such amount of the rent as the Court considers to be 
reasonably due to the landlord, or at the option of the tenant an order directing him 
to pay to the landlord such amount thereof as the Court may specify. The Court 
may further make an order directing the tenant to deposit in Court periodically, such 
amount as it considers proper as interim standard rent, or at the option of the tenant 
an order to pay to the landlord such amount thereof as the Court may specify, during 
the pendency of the suit. The Court may also direct that if the tenant fails to comply 
with any order made as aforesaid, within such time as may be allowed by it, he shall not 
be entitled to appear in or defend the euit except with leave of the Court, which leave 
may be granted subject to such terms and conditions as the Court may specify. 

(5) No appeal shall He from any order of the Court under sub-section (3) or (4). 

(6) An application under this section may be made jointly by all or any of the 
tenants interested in respect of the premises altuated in the same building.” 
Section 12 runs as under: 

“(1) A landlord shall not be entitled to the recovery of possession af any pre- 
mises so long as the tenant peys, or is ready end willing to pay, the amount of the 
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standard rent and permitted increases, if any, and observes and performs the other 
conditions of the tenancy, in so far as they are consistent with the provisions of this 
Act, 

(2) No sutt for recovery of possession shall be instituted by a landlord against 
tenant on the ground of non-payment of the standard rent or permitted increases 
due, until the expiration of one month next after notice in writing of the demand of 
the standard rent or permitted increases has been served upon the tenant in the manner 
provided in section 106 of the Transfer of Property Act, 1882. 

(3)(a) Where the rent is payable by the month and there is no dispute regarding 


sub-section (%), the Court shall pass a decree for eviction in any such sult for recovery 
of possession. 

(b) In any other cese, no decree for eviction shall be pamed in any such sult 
if, on the first day of hearing of the sult or on or before such other date as the Court 
may fix, the tenant pays or tenders in Court the standard rent and permitted increases 
then due and thereafter continues to pay or tender in Court regularly such rent and 
permitted increases till the suit is finally decided and also pays costs of the suit as- 
directed by the Court. 

(4) Pending the disposal of any such suit, the Court may out of any amount paid 
or tendered by the tenant pay to the landlord such amount towards payment of rent 


deemed to be ready and willing to pay such amount if, before the expiry af the 
period of one month after notice referred to in sub-section (2), he makes an applica- 
tion to the Court under sub-section (3) of section 11 and thereafter pays or tenders 
the amount of rent or permitted increases specified in the order made by the Court. 

Explanation II—For the purposes of sub-section (2), reference to ‘standard rent’ 
. and to ‘permitted increase’ shall tnclude reference to ‘Interim standard rent’ and, ‘nterim 

permitted increase’ spectfled under sub-section (3) or (@ of section 11.” | 

On behalf of the landlord, Mr. R.B. Kotwal has advanced the arguments, 
and Mr. Diwan argued the matter on behalf of the tenant-intervenor. Since 
the counsel on both sides have drawn our attention to some decisions of the 
Division Benches and single Judges of this Court, which have made observa- 
tions on the pomt in question, we would make a brief mention to these decisions 
before considering the arguments advanced on behalf of the landlord and the 
aa regarding the true meaning of the word ‘‘dispute’’ in s. 12(3) (a) of 

e Act. 

It would appear from the decisions cited before us that all along till 1968, 
it has been the consistent view expressed both in the décisions of the Division 
Benches and single Judges that the ‘‘dispute’’ contemplated by s. 12(3) (a) 
must be a dispute which can be said to be ‘‘bona fide”, and not, which can 
be styled as mala fide, false or frivolous. There is another get of decisions 
of Vaidya J. sitting singly which has taken a contrary view. 

In Jhaverbas Lalji Dayal v. Milktram Sabanmal Shrawanmal Samactra* 
V.8. Desai J. bas observed in his judgment as follows: 

“Now the dispute referred to in s. 14&3)(a) must be real and genuine and not 
false, frivolous or mala fide. It may be that even if the dispute is not raised before 
the sult is filed but is taken for the first time in the written statement, it may still 
be a real and bona fide dispute. But a mere amertion in the written statement as to 
the existence of the dispute may not, however, be sufficient to hold that a real and 
bona fide dispute exists. Whether the dispute, which is set up for the first time in the 
written statement is real end genuine or false ox frivolous must depend upon the 
circumstances of each case.” 

2 (1960) Civil Revision gr denote No. August 3, 1960 (Unrep.). 

1766 of 1958, decided by V. $. Desai J., on 


7 
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In Dr. Chandrakant R. Joshi v. Sumant Ramdutt Desai, decided by a 
Division Bench consisting of Tambe Acting C.J. and Abhyankar J., it was 
sought to be argued on behalf of the landlord that even if the tenant was 
entitled to plead that there was a dispute regarding the amount of the standard 
rent without filing an application within the period of one month under Ex- 
planation I to s. 12, still in order to take out the case from the provisions of 
.8. 12(3) (a), it was incumbent on him to establish that the dispute about the 
standard rent raised by him in his written statement was a ‘‘bona fide” dis- 
pute, and as in that case the dispute was not bona fide, the landlord was en- 
titled to possession of the premises. This contention was not decided by the 
Division Bench on the ground that the questions raised by the landlord were 
questions of fact and were not considered by the Appellate Court. The Court, 
therefore, set aside the order of the Appellate Court and remanded the case 
for a fresh decision after considering the issues raised on behalf of the land- 
lord. Lf the Division Bench was of the opinion that a mere raising of a 
- dispute, whether bona fide or otherwise, in a written statement by the tenant 
was sufficient to give protection to-the landlord, and the provisions of s. 12 
(3)(a@) were not applicable, it was not necessary to remand the matter for 
fresh decision. It would, therefore, appear that the Division Bench proceed- 
ed-on the basis that it was of the view that the word ‘‘dispnte’’ in s. 12(3) (a) 
implies a ‘‘bona fide’’ dispute. 

In Smt. Mohin M. Java v. Mrs. Pauline Correa* decided by a Division 
Bench of this Court consisting of Palekar and Nathwani JJ., a similar view 
was taken. After pointing out the requirements which entitled a landlord to 
get a decree for eviction under s. 12(3)(a), the Division Bench observed: 

“ .,0t is clear from the record that this dispute was never raised till the tenant 
filed his defences in the suit. No attempt was also made to adduce necessary evidence 
in support of the defence. Having regard to these facts, the appellate Court came to 
the definite conclusion that this dispute which was raised for the first time in the 
written-statement was not a bona fide dispute. Where there is no bona fide dispute, 
the case woùld obviously come under section 12(3)(a) of the Act. It is not disputed 
that tf the cese falls under section 12(3)(a), the order passed by the appellate Court 
is correct.” P 

In Raghunath Ganpat Ghuge v. Sakarchand Bhaguji Shilavane’ Tar- 
kunde J. reversed the decision of the two Courts below and came to the con- 
clusion that the provisions of s. 12(3) (a) were not applicable to the facta of 
the case as the dispute about the standard rent raised by the tenants was a gen- 
uine dispute. This would show that Tarkunde J. was of the view that if the dis- 
pute raised by the tenant was a genuine dispute the provisions of s. 12(3) (a) 
could not apply and the tenant was entitled to the protection from eviction under 
s. 12(3) (b). 

Reference was also made to a decision in Dhanaraj Sukhraj Setiya v. Prem- 
chand Jesraj Oswal® decided by the Division Bench of Patel and Nain JJ. In 
that case, the tenant raised a dispute about the standard rent for the first time 
m his written statement. The trial Court fixed the standard rent at the 
agreed rate and came to the conclusion that the tenant being in arrears for a 
period exceeding six months was not entitled to protection under s. 12(3)(b). 
This decision of the trial Court which was confirmed in appeal was challenged 
in a petition under art. 227 of the Constitution of India. It was contended 
before the Division Bench that there was a bona fide dispute regarding the 

3 (1965) 8 Civil Application No. 459 & (1959) Civil Revision Application No. 
of 1985, decided by Tambe Ag. C. J. and 1832 of 1057, decided by Tarkunde J., on 
Abhyan J., on December 14/15, 1965 November 12, 1959 (Unrep.). 
reine 6 (1968) Special Civil Application No. 512 
4 (1968) Civil Revision Application No. of 1966, decided by Patel and Nain JJ., on 
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amount of standard rent, and, therefore, his case would fall under s. 12(3) (b). 
Tke Division Bench held on facta that the contention raised by the tenant 
was not bona fide. It appears from the judgment of the Division Bench that 
the aforesaid decisions of Tarkunde, J. in Raghunath Ganpat Ghuge v. Sakar- 
chand Bhaguys Shilavane and that of Tambe, Acting C.J. and Abhyankar J. in 
Dr. Chandrakant R. Joshi v. Sumani Ramduti Desai were relied on by the tenant 
in support of his contention that the dispute about the standard rent could 
be raised for the first time in the written statement, and if the dispute 
is bona fide and genuine, the tenant was entitled to protection. However, 
relying on a decision of the Supreme Court in Dhansukhlal v. Dalichand Vir- 
chand,’ the Division Bench came to the conclusion that the said two decisions 
of Tarkunde J., and Tambe Ag. C.J. and Abhyankar J. were no longer good 
law. The Division Bench was of the view that the tenant can claim protection 
from eviction only if before the expiry of one month after notice referred to in 
s. 12(2), he makes an application under s. 11(3), and not otherwise. However, 
this decision was based on both the grounds, viz., that the dispute was not bona 
fide and the tenant failed to make an application for fixation of standard rent 
under s. 11(3) even after receipt of notice under s. 12(2). The Division Bench 
observed : 

“In this case as apart from the fact that there was no bora -fide dispute as to the 
amount of standard rent, the petitioner made no application for fixation of standard 
rent under section 11(3) within a month of the receipt of the notice under section 12(2), 
we have no hesitation in coming to the conclusion that section 12(3)(a) of the Rent 
Act applied and not section 12(3)(b), and the decision of both the lower courts are 
correct...” 


It may be noticed that the view taken by the Division Bench that the tenant can 
claim protection from eviction only if he makes an application under s. 11(3) 
within one month of the receipt of the notice under s. 12(2) and raising of a 
contention about the standard rent for the first time in his written-statement is of 
no avail is no longer good law in view of the decision of the Full Bench in Dattu 
Subhana v. Gajanan Vithoba, but the fact remains that the Division Bench re- 
jected the claim of the tenant on the ground that the dispute raised by him was 
not bona fide. í 

In Premji Gulabji Vyas v.-Mayaku Badalu Tamboli! decided by Chandra- 
chud J., (as he then was), it was observed: 

‘The question here is not whether the tenant is ready and willing to pay rent; the 

question is whether the dispute raised by the tenant with regard to the standard rent 
or the permitted increases is a bona fide dispute or not.” 


The view that the dispute contemplated under s. 12(3)(a@) must be a bona 
fide dispute is also taken by Mudholkar J. in Labhshanker Devshankar Oza v. 
Atmaram Manchharam Gajjar? It was urged on behalf of the tenant before him 
that the tenant having raised the contention about the standard rent in the 
written statement and the Court having raised the issue on the point, it must be 
held that the case fell under cl. (b) of s. 12(3) and not cl. (a) of that section. 
However, it seems that the tenant made no attempt to prove his case. Mudhol- 
kar J., therefore, held that there was no bona fide dispute regarding the 
standard rent, and the case fell under el. (a) of s. 12(3). 

The last judgment in the series taking the view that the dispute, which 
entitled the tenant to take his case out of the clutches of s. 12(3)(a), must be 
a “‘bona fide” dispute is of Bal. J. in Dattu Subhana v. Gajanan Vithoba™ by 
which judgment, he referred the matter to a Division Bench, which, in its turn, 
made a reference to the Full Bench for deciding the question ‘‘whether in a 

7 (1968) 70 Bom. L.R. 714, S.C. 9 (1960) Civil Revision Application No. 268 

8 (196%) Civil Revision Application No. of 10858, decided by Mudholkar J., on January 


809 of 1961, decided by Chandrachud J., on 25, 1960 (Unrep.). 
July 18, 1962 (Unrep.). 10 See 78 Bom. L. R. 371, at p. 873. 
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proceeding to which section 12(3)(a) of the Act would otherwise apply, the 
tenant-defendant can prove that a dispute about standard rent exists without 
following the procedures laid down in Explanation I to section 12 1’’, and 
‘“whether he can also take a defence that section 12(3) (a) does not apply and 
section 12(3) (b) applies?’ This reference was decided by the Full Bench 
decision reported in Dattu Subhana v. Gajanan Vithoba. It appears from 
the referring judgment of Bal J. that he was unable to agree with the view 
expressed by Patel and Nain JJ. in Dhanara; Sukhraj Setiya v. Premchand 
Jesraj Oswal, that the decisions of Tarkunde d., in Raghunath Ganpat Ghuge 
v. Sakarchand Bhaguji Shtlavane, and of Tambe Ag. C.J. and Abhyankar J., 
in Dr. Chandrakant R. Joshi v. Sumani Ramdutt Desai, were no longer 
good law. Bal J. was of the view that if the dispute about the standard rent 
and/or permitted increases, though raised for the first time in the written 
statement, is bona fide and the tenant satisfies the other requirements of 
s. 12(3) (b), the protection of that section cannot be denied to him. There are 
observations in the referring judgment to the effect that the dispute about 
standard rent or permitted increases referred to in s. 12(3)(a) means only 
a bona fde dispute, as a dispute, which is not bona fide, is no dispute at all. 

Our attention, however, has been drawn to a contrary view expressed by 

Vaidya J. in Shankar Ramkrishna Bhasme v. Bhalchandra Marutrao Mal- 
wadkar.1 Relying on the Full Bench Decision in Dattu Subhana’s care, 
Vaidya J. took the view that the tenant could raise a dispute about the stan- 
dard rent in the written statement, and whether such a dispute is bona fide or 
not or barred by res judicata is wholly irrelevant for considering whether 
s. 12(3) (a) apples or not. 
In para. 7 of his judgment, Vaidya J. has also observed: 

‘Wir. Pratap, the learned counsel for the landlord respondent No. 1, contended 
that the word ‘dispute’ in section 12(3)(a) means a dispute which is capable of being 
adjudicated by a Court and not a dispute which cannot be raised on account of the 
operaton of the principle of estoppel or res judicata as in the present case. It is not 
possible for me to add any such words of restriction to the word ‘dispute’ used by 
the legislature in section 12(3)(a)... in my judgment, the word ‘dispute’ in section 
12(3)(a) would include a dispute which would be barred by res judicata. As stated 
above, the Court has only to ascertain whether there was a dispute and tf it finds that 
there was a dispute, then section 12(3)(a) cannot have an application to such a suit.” 


In short, it may be stated that Vaidya, J. was of the view that no limitation 
can be placed on the meaning of the word ‘‘dispute’’ by addition of a qualify- 
ing word, such as ‘‘bona fide” in s. 12(3) (a). He alko has taken the view that 
the word ‘‘dispute’’ in s. 12(3) (a) would even include the word ‘‘dispute’’ 
which was barred by res judécata. 

In Dattatraya Ramchandra Belapurkar v. Sakharam Waman Mulay,’ 
Vaidya J. has taken a similar view and has observed that it is not open to 
the Court to add the word ‘‘bona fide” before ‘‘dispute’’ and rewrite the 
section. 

Our attention has, however, been invited to one more judgment of ‘Vaidya J. 
in Hari Martand Deshpande v. Madhav Gangaram Dandekar, observations 
wherein indicate a view contrary to the one expressed by him in the above 
decisions. In this case the learned Judge has made the following observations: 

“ ..the question as to whether there is a dispute with regard to standard rent 
within the meaning of section 12(3Xa) depends on the facts and circumstances each 
case. The nature of the dispute raised by the tenant, tenability of his plea under law, 
ee a suit 
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are undoubtedly some of the factors to be taken into consideration. The Court cannot 
ignore the provisions of B. 11A and s. 10.” 


Mr. Kotwal, the learned counsel for the landlord, places considerable re- 
liance on the category of cases which have consistently taken the view that 
when the tenant chooses to raise a dispute about the standard rent or permitted 
increases for the first time in his written statement, it is necessary that such 
a dispute must’ be bona fide to enable him to claim the protection under 
8. 12(3)(b) of the Act. Mr. Diwan, the learned counsel for the tenant, how- 
ever, contends that these decisions have -no binding force as precedents, and 
this Division Bench is entitled to take a contrary view. Mr. Diwan’s objec- 
tions to the decided cases being considered as having binding force are these. 
Firstly, according to him, these judgments are per incurtam as they were 
rendered. ignoring the plain statutory provision of s. 12(3)(@) which a 
usea the word ‘dispute’ and not the words ‘‘bona fide dispute.’’ Secondly, th 
judgments are sub sienito in the sense that the particular point of ae im- 
volved in the decision was not perceived by the Court or present to its mind 
while deciding these cases and also because the point in issue was not fully 
argued. Thirdly, the observations were made on an assumed position of law, 
and some of the observations in the cases were obter, as it was not necessary 
to go into the question as to whether the dispute must necessarily be ‘‘bona 
fide”. Fourthly, the said decisions do not take into account the scheme of the 
provisions of ss. 11 and 12 which leads to the inference that the Legislature 
did not intend to provide that the dispute referred to in s. 12(3) (a) must be 
“bona fide” or a ‘‘genuine’’ dispute. Lastly, he says that all these decisions, 
though not expressly overruled by the Full Bench decision in Dattu Subhana 
v. Gajanan Vithoba, cannot stand with the ratio decidends of the Full Bench 
decision and must be deemed to be impliedly overruled. 


Now, a precedent is not binding if it was rendered in ignorance of a statute 
or a rule having the force of statute. The rule apparently applies even though 
the earlier Court knew of the statute in question, if it did not refer to, and 
had not present to ita mind, the precise terms of the statute. Similarly, a 
Court may know of the existence of a statute and yet not appreciate its rele- 
vance to the matter in hand; such a mistake is again such incuria as to vitiate 
the decision. These are the commonest illustrations of a decision being given 
per incuriam. In order that a case can be decided per incuriam, it is not 
enough that it was inadequately argued. It must have been decided in ignor- 
ance of a rule of law binding on the Court, such as a statnte.... (See the 
observations in ‘‘Salmond on Jurisprudence’’, 12th edn., pp. 150 and 169.) 


Mr. Diwan drew our attention to a decision of the Court of Appeal in Young 
v. Bristol Aeroplane Co. Ld.4 At p. 729 of the Report, it is observed: 


“.,. Where the court has construed a statute or a rule having the force of a statute 
ita decision stands on the same footing as any other decision on a question of law, 
but where the court is satisfied that an earlier decision was given in ignorance of the 
terms of a statute or a rule having the force of a statute the position is very different. 
It cannot, in our opinion, be right to say that in such a case the court is entitled to 
disregard the statutory provision and is bound to follow a decision of its own given 
when that provision was not present to its mind. Cases of this description are examples 
of decisions given per incuriam. We do not think that it would be right to say that 
there may not be other cases af decisions given per incuriam in which this court 
might properly consider fteelf entitled not to follow an earlier decision of its own. 
Such cases would obviously be of the rarest occurrence and must be dealt with in 
eceordance with their special facts.... 

On a careful examination of the whole matter we have come to the clear conclusion 
that this court is bound to follow previous decisions of its own as well as those of 
courts of co-ordinate jurisdiction. The only exceptions to this rule (two of them appe- 
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rent only) are those already mentioned which for convenience we here summarire: 
(1) The court is entitled and bound to decide which of two conflicting decisions of its 
own it will follow. (2) The court is bound to refuse to follow a decision of its own 
which, though not expressly overruled, cannot, in its opinion, stand with a decision 
of the House of Lords. (3) The court is not bound to follow a decision of its own if 
it is satisfied that the decision was given per incuriam.” 


The counsel contends that all the decisions of this Court referred to above, 
which, in effect, take the view that the dispute referred to in s. 12(3)(a) 
must be a ‘‘bona fide” or a ‘‘genuine’’ dispute, are not binding on this Court 
as precedents, as they were given per incuriam in ignorance of the plain 
wording of s. 12(3)(a). He also says that the precise terms of the section 
do not seem to be present to the mind of the learned Judges while deciding 
‘those cases. It is not possible for us to readily infer that the said decisions 
were rendered per incuriam. It is difficult for us to conclude that the learned 
Judges were unmindful of the precise terms of the section, or that they did 
not appreciate the relevance of the absence of the words ‘‘bona fide dispute’’ 
in s. 12(3)(a). We particularly feel so, because these decisions have been 
spread over a long period and are rendered by different Judges sitting singly 
and in Division Benches. The distinction of a ‘‘bona fide’’ dispute as against 
merely a ‘‘dispute’’ (which is the plain word in the section) has been em- 
phasized in those judgments for the simple reason that the learned Judges 
seam to be quite aware of the absence of the word ‘‘bona fide” in s. 12(3) (a). 
It is, therefore, not possible to accept Mr. Diwan’s submission that all those 
decisions are decisions per incuriam, and as such not binding as precedents. 


Mr. Diwan, however, is on stronger grounds in his submission that the said 
decisions were precedents sub silentto, since they were decided without argu- 
ments on the basis of the position in law which was assumed by the Court. 
The circumstances in which a decision is said to be arrived at sub silentio 
have been described in ‘‘Salmond on Jurisprudence’’, 12th edn. The learned 
author observes (pp. 158-154): 


“A decision passes sub silentio, in the technical sense that has come to be attached 
to that phrase, when the particular point of law involved in the decision is not per- 
ceived by the court or present to its mind. The court may consciously decide in 
favour of one party because of point A, which it considers and pronounces upon. It 
may be shown, however, that logically the court should not have decided in favour of 
the particular party unless it also decided point B in his favour; but point B was not 
argued or considered by the court. In such circumstances, although point B was logt- 
cally involved in the facts and although the case had a specific outcome, the decision 
is not an authority on point B. Point B is said to pass sub silentio. 

A good illustration is Gerard v. Worth of Paris, Lid.5 There, a discharged em- 
ployee of a company, who had obtained damages against the company for wrongful 
dismissal, applied for a garnishee order on a bank account standing in the name of the 
liquidator of the company. The only point argued was on the question of the priority 
of the claimant’s debt, and, on this argument being heard, the Court of Appeal granted 
the order. No consideration was given to the question whether a garnishee order 
could properly be made om an account standing in the name of the liquidator. When, 
therefore, this very point was argued in a subsequent case before the Court of Appeal — 
Lancaster Motor Co. (London) v. Bremith, Ld.16—the court held itself not bound by 
its previous decision. Sir Wilfred Greene, M.R., said that he could not help thinking 
that the point now raised had been deliberately passed sub silentio by counsel in 
order that the point of substance might be decided. He went om to say that the 
point had to be decided by the earlier court before it could make the r which it 
did; nevertheless since it was decided ‘without argument, without reference to the 
crucial words of the rule, and without any citation of authority’, it was not binding 
and would not be followed.” 


15 [1986]2 All E.R. 908. 16 [1941] 1 K.B. 675, at p. 677. 
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On going through the decisions (taking the view that the dispute must be 
“bona fide’) rendered by both the Single Judges as well as Division Benches 
of this Court, it does appear that.the point was not decided on arguments. 
It was assumed that the word ‘‘dispute’’. in s. 12(3)(a@) necessarily implies a 
‘‘bona fide” or a.‘‘genuine’’ dispute. A question as to whether the word ‘‘dis- 
pute” should be given its plain grammatical meaning, as argued by Mr. Diwan, 
or whether it should be given a restricted meaning was not considered or 
argued in thoge cases. Whete the case was decided on the position of law 
which was assumed by the Court, the decision is not an authority for what 
was assumed. In none of the said decisions, the counsel on behalf of the 
tenant raised a contention that the word ‘‘dispute’’ m s. 12(3)(a) must be 
given its plajn grammatical meaning and the Court should not restrict its 
plain meaning by construing the word ‘‘dispute’’ as a ‘‘bona fide dispute’’. 
We do not find that any of the said decisions decided-the point of law-on 
argument. 

So far as the decisions in—(1) Jhaverbas Lalji Dayal v. ‘Milkiram Saban 
mal Shrawanmal Samnoira by V. 8. Desai J.; (2) Raghunath Ganpat Ghuge v. 
Sakarchand Bhaguys Shilavane by Tarkunde J.; (8) Premji Gulabjs Vyas v. 
Mayaku Badalu Tamboli by Chandrachud J.; and (4) Dattu Subhana v. Gaja- 
nan Vsthoba decided by Bal, J. are concerned, they will not be binding as pre- 
cedents on a larger Bench. This Bench will, therefore, not be bound by the 
above decisions even if they were to decide the pomt of law in question. More- 
over, as stated earlier, the view expressed in the judgments is based on the 
assumed position of law and not on arguments. 

Coming to the decision of Tambe Acting C. J. and Abhyankar J. in Dr. 
Chandrakant R. Joshi v. Sumant Ramdutt Desa, it would appear that the 
counsel for the landlord contended that the dispute about the standard rent 
raised by the tenant in his written statement not being bona fide, the land- 
lord was entitled to possession of the premises. In that case, the matter was 
remanded to the trial Court on the assumption that the dispute that can be 
raised by the tenant to protect himself from eviction must be a bona fide dis- 
pute, and this question of fact was not considered by the Appellate Court. 
However, the question of law as to whether the ‘word ‘‘dispute’’ should be 
interpreted to mean ‘‘a bona fide dispute’’ was not argued or decided. 

With regard to the decision of Palekar and Nathwani JJ. in Smt. Mohini 
M. Java v. Mrs. Pauline Correa, again it would appear that the question of 
law raised before us was not considered by the Bench, nor were any argu- 
ments advanced. Here too, the Division Bench proceeded on the assumption 
that the word ‘‘dispute’’ in 8. 12(3) (a) must mean a ‘‘bona fide dispute” and 
not merely a ‘‘dispute’’. 

Mr. Kotwal submits that the observations and the vicw taken in the various 
decisions relied on by him has been consistently expressed over a number of 
years, and even if technically, they cannot be considered as binding prece- 
dents on the Division Benches, they are entitled to weight. He says that it 
is not likely that this view would not be consistently taken without due con- 
sideration to the language of the section and the meaning to be given to the 
word ‘‘dispute’’ in s. 12(3) (a). Since we feel that Mr. Diwan is right in his 
submission that those judgments cannot be considered as binding precedents, 
we are inclined to decide the point referred to us afresh on the basis of argu- 
ments advanced before us. 

Before we proceed to the actual consideration of the point of law referred 
to us, it is necessary to dispose of one more argument of Mr. Diwan. The 
learned counsel argued that not only the view in favour of construing the 
word ‘‘dispute’’ as a ‘‘bona fide dispute’’ is impliedly overruled by the Full 
Bench decision in Dattu Subhana v. Gajanan Vithoba, but such an: interpre- 
tation cannot stand with the ratio of the Full Bench decision. As we have 
already observed that thosé decisions cannot have the force of binding pre- 
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cedents, it ig unnecessary to discuss the contention that those decisions have 
been impliedly overruled by the Full Bench decision. However, his argu- 
ment goes a step further by raising a contention that the ratio of the Full 
Bench decision is such that it is not in favour of the restricted meaning of 
the word ‘‘dispute’’ in s. 12(3)(a). To accept the view that the word ‘‘dis- 
pute” means a ‘‘bona fide dispute’’ would amount to taking a view contrary 
to the one expressed by the Full Bench. If his contention were to be accept- 
ed, and if we come to the conclusion that the word ‘‘dispute’’ must be con- 
stroed as a ‘‘dona fide dispute’’, the only alternative before us would be to 
refer the matter to a larger Bench. 

Before we come to the consideration of the question as to what has been 
actually decided by the Full Bench in Dattu Subhana’s case, we may at this 
stage refer to a passage from Halsbury’s Laws of England, 3rd edn., Vol. 22, 
para. 1682 on p. 796. It is as follows: 

“1682. Ratio decidendi. The enunciation of the reason or principle on which 
a question before a court®%has been decided is alme binding as a precedent. This 
underlying principle is often termed the ratio decidendi, that is to say, the general 
reasons given for the decision or the general grounds on which it is based, detached or 
abstracted from the specific pecularities of the particular case which, gives rise to the deci- 
sion. The concrete decision alone is binding between the parties to it, but it is the abstract 
ratio decidendi, ascertained on a consideration of the judgment in relation to the subject 
matter of the décision, which alone has the force of law and which, when it is clear what it 
was, is binding: but, if it is not clear, it is not pert of a tribumal’s duty to spell out with 
difficulty a ratio decidendd in order to be bound by it, and it is always dangerous to take 
one or two obeervations out of a long judgment and treat them as if they gave the ratio 
decidendi of the case. If more reasons than one are given by a tribunal for its judgment 
all are taken as forming the ratto decidendi.” 


It would be clear from the above-quoted passage that it is the enunciation 
of the reason or principle or the process of reasoning an which a question 
before a Court has been decided that can be said to be binding as a precedent. 
A mere logical deduction or corollary on the ratto of a decision cannot be 
binding as a precedent; for, generally, the exposition of law in the judgment 
must be qualified by the particular facta of the case. The ratto of the case 
must mean a decision on issue which is a live issue between the parties, and 
the law should result from being applied to live issues raised between actual 
parties and argued on both sides. We must not forget that very often gene- 
ral words and expressions are used invariably, but the same is always con- 
trolled by the fasta of that particular case. It would, therefore, be neces- 
sary to bear in mind the distinction between the ratio deoidends of a decision 
and the logical corollary which may seem to follow from it. In the Come. I.T. 
y. Bat Shirindas,"’ a Division Bench of this Court observed (p. 716): 

“It has been very strongly urged by the Advocate General that it is our duty, 
whatever our own views may be, to give effect to the decision of the Supreme Court. 
With very great respect, a decision of the highest Court is a decision which is true 
with regard to the facts on which that decision is based. Logical corollary may follow 
from that decision and a court may be asked to accept the logical corollary and to 
extend the princtple of that decision, but the binding nature of the decision depends 
upon what is the ratlo which applies not only to the facts in that particular case but 
would be applicable to other facts as well It is perfectly true that no two decisions 
can have identical facts and it is not in that sense that one decision should be distin- 
guished from another. But ance theiratlo is discovered, then the case ig not an authority 
for a proposition that may seem to follow logically from it, as was stated by Lord 
Halsbury in Quinn v. Leatham.®” 

We will now proceed to consider whether we can spell out a ratio in the 
Full Bench decision which would prevent us from taking a view that the word 
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‘‘dispute’’ in s. 12(3) (a) must be construed to mean a ‘“‘bona fide dispute” 
and not a dispute of any kind whatsoever. In order to properly appreciate 
Mr. Diwan’s submission about the binding nature of the Full Bench deei- 
sion so far as the question of. law before us is concerned, we think it neces- 
gary to briefly refer to the facts of the case which led the matter . being 
referred to the Full Bench and the actual decision therein. In that case, 
the landlord gave a notice to the tenant alleging that he was im arrears of 
rent for over six months and was guilty of certain acta of waste and nuisance 
and terminated his tenancy on those counts. In the reply to the notice, the 
tenant, ser ala, contended that the agreed rent is exceasive and called upon 
the landlord to furnish particulars of standard rent and permitted increases 
of the premises. , The landlord thereafter filed an ejectment suit on all the 
three counts including non-payment of rent for over six months. The tenant 
had not filed any application for fixation of standard rent before the filing 
of the suit by the landlord. By his written statement, however, he raised 
a dispute about the standard rent and also requested the Court to fix the 
game. He applied for fixation of interim rent pending fixation of the standard 
rent, and the interim rent was accordingly fixed by the Court. The trial 
Court, in view of the contention taken up in the written statement, raised 
an issue about the standard rent. Ultimately, the trial Court held that the 
standard rent of the premises was Rs. 26 p.m. In view of the deposit of 
the arrears of rent and costs of suit, the trial Court dismissed the Jandlord’s 
suit for posession. The landlord’s allegation about waste and nuisance was 
rejected by the trial Court. The appeal fled by the landlord relating to the 
recovery of possession was dismissed. This was again challenged by the land- 
lord by a writ petition under art. 227 of the Constitution. When the matter 
came up for hearing before Bal J., he found that there was a conflict of de- 
cisions of the Division Benches of this Court on the question as to whether 
a tenant was entitled to raise a dispute about standard rent for the first time 
by way of written statement. Bal J. took the view that if the dispute about 
standard rent and/or permitted increases though raised for the first time 
in the written statement, is bona fide and the tenant satisfies. the other re- 
quirements of s. 12(3)(b) of the Rent Act, the protection of that section can- 
not be denied to him. In view of the importance of the question involved, 
he referred the matter to a Division Bench which could consider whether the 
matter should go before a,larger Bench. The reference made by Bal J. came 
up before the Division Bench of Patel and Wagie JJ., who also noticed the 
conflict of views expreased in the various judgments and thought it desirable to 
direct the papers to be placed before the learned Chief Justice for constitut- 
ing a larger Bench for deciding the following questions: 

‘1, Whether in a proceeding to which s. 12(8)(a) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, would otherwise apply, the tenant-defendant 
can prove that a dispute about standard rent exists without following the procedure laid 
down in Explanation I to s. 12? 

' @ Can he then also take the defence that section 12(8)(a) does not apply and 
s. 12(3)(0) applies?” 

The Full Bench answered both these questions in the affirmative. 

We have given the background of the decision of the Full Bench in some 
detail as Mr. Diwan seriously submitted before us that the view that the 
dispute must be bona fide is impliedly overruled by the Full Bench, and that 
to uphold such a view would be contrary to the ratio of, the decision. In 
support of his contention, the counsel has relied on geome of the passages in 
the judgment of the Full Bench. On a careful consideration of the desision 
of the Full Bench, we do not think it possible to uphold this submission. The 
issue referred to the Full Bench related to a narrow question, viz., about the 
competence of the tenant-defendant to prove the existence of a dispute of 
` standard rent without following the procedure laid down in Mxplanation I 


f 
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to & 12; and secondly, whether, if he so raises a dispute, he can take up a 
défence that s. 12(3) (a) does not apply and s. 12(3)(b) applied to his case. 
In short, the question raised was whether a tenant can take his case out of 
B. 12(3) (a) and seek relief under s. 12(3)(6). In his referring judgment, 
Bal J. specifically observed that the dispute must be a “‘bona fide” dispute, 
because a dispute which is “‘not bona fide’’ is not a dispute at all We, how- 
ever, find that the Full Bench has not said anything to show that this view 
was wrong. It seams to be so because the Full Bench was not called upon 
to consider the question as to whether the dispute must be a ‘‘dena fide” dispute 
and not any dispute. The two questions, viz., whether the dispute could be 
raised for the first time in the written statement and whether such a dispute 
should necessarily be a “‘bona fide” dispute are different. The Full Bench was 
concerned only with the first one. If the Full Bench had in its mind the 
question of ‘‘bona fides,’’ it would certainly have referred to that question and 
expressed their view one way or the other. The absence of any such consi- 
deration of the question by the Full Bench in the case shows that they did 
not apply their mind to this aspect. It is significant to note that none of 
the counsel appearing before the Full Bench seems to have thrashed out this 
point. Mr. Diwan, however, lays stress on the following abservations of 
the Full Bench (p. 885): 

“ ..Secondly, it is at once clear upon the terminology of the Explanation that it 
can never y to a case under sub-a. (3)(a) because the whole basis of the applicabl- 
lity of the Explanation is the existence of a dispute as to the amount of standard rent 
or permitted increases whereas the essential pre-condition to the applicability of sub- 
s. (3)(a) is that ‘there is no dispute’. Sub-section (3)(a) clearly therefore applies only 
. where there is no dispute as to the standard rent or permitted increases while the 
Explanation applies only when there is a dispute. Since the ambits of the two pro~ 
visions are distinct and indeed contradictory the Explanation can never apply to the 
sub-section.” 

Mr. Diwan wants us to consider the above observations along with the fol- 
lowing observations on p. 887 of the report: 

“Both Explanation I and Explanation H of s. 12 refer to the provisions of s. 11 
and we may now deal with those provisions in so far as they impinge upon the con- 
struction of s, 12. Sub-section (D gives the general power to the Court to fix the stan- 
dard rent and permitted increases in certain cases which are specified in cls, (a) to (e) 
of that sub-section. We are not concerned with any of the clauses except cl. (e) which 
refers to a case ‘where there is any dispute between the landlord and the tenant re- 
garding the amount of standard rent’. Sub-section (3) of s. 11 similarly gives power 
to the Court to determine the amount of permitted increases Sif there is any dispute 
between the landlard and the tenant’ regarding tt. The word ‘dispute’ in both the sub- 
sections fixes the nature of the dispute referred to in sub-s. (3)(a) and in Explanation I 
of s, 12.” 

On the basis of these observations, Mr. Diwan has advanced the argument 
that the nature of a dispute about standard rent. and permitted increases which 
can be raised by a tenant is the same in both sub-s. (Z) and subs. (2) of s. 11 
as well as in sub-s. (a) and Explanation I of s. 12. His submission in short 
is that we cannot make a distinction between the nature of the dispute in 
sub-s. 3(a) from the one that may be raised under sub-as. (J) and (2) of s. 11 
and Explanation I to s. 12. He points out that a tenant can make an appli- 
cation for fixation of standard rent and permitted increases under s. 11 irres- 
pective of the provisions of s. 12, and such an application need not necessarily 
be ‘‘bona fide”. He also points out that it is immaterial to find ont whether a 
dispute raised’ under Explanation I to s. 12 is bona fide or not. Relying on 
the observations of the Full Bench to the effect that the word ‘‘dispute’’ in 

both the sub-sections fixes the nature of the dispute referred to in subs. 3(a) 
and in Explanation I of s. 12, Mr. Diwan contends that the Full Bench by 
necessary implication has come ‘to the conclusion that it is immaterial whether 
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the ‘‘dispute’’ under s. 12(3)(a) is bona fide or not. According to him, the 
ratio of the Full Bench as expressed in the above referred to passages is that 
the nature of the dispute in s. 12(3)(a) cannot be different from the one con- 
templated in sub-æ. (J) and (2) of s. 11. If the bona fides or otherwise of 
the tenant in making an application under subs. (J) or (2) of s. 11 are irre- 
levant, they would be equally irrelevant in the case of a dispute referred to 
in sub-s. 3(¢). “We are unable to accept these submissions of Mr. Diwan. It 
is true that the word ‘‘dispute’’ in relation to standard rent and permitted 
increases occurs in sub-ss. (J) and (2) of s. 11 and sub-s. 3(a) and Explana> 
tion I to s. 12. It is true that in a broad sense, all the four cases contem- 
plate of raising a dispute by the tenant, and such a dispute necessarily re- 
lates to the standard rent and/or permitted increases. It appears to us that 
it is only in a broad context and for the limited purpose of deciding whether 
the tenant can for the first time raise a dispute about standard rent and per- 
mitted increases by way of written statement that the above observations 
have been made by the Full Bench. It appears that on behalf of the land- 
lord, it was principally contended that Explanation I to s. 12 applies to 
a. 12(3) (a), and that, therefore, the ‘‘dispnte’’ contemplated in s. 12(3) (a) 
must mean a dispute raised by an application for‘flxation of standard rent 
and/or permitted increases within one month of the receipt of notice under 
s. 12(2). It was urged that if these steps are not taken, the tenants are 
precluded from raising a dispute for the first time in the written statement 
in order to take the case out of the clutches of s. 12(3)(a@) and seek protec- 
tion of s. 12(3)(b). These arguments were repelled by the Full Bench 
by pointing out that s. 12(3) (a) postulates a case ‘‘where there is no dispute’’, 
while Explanation I postulates a case ‘‘where there is a dispute”, and, there- 
fore, the one provision cannot apply to the other. Having rejected the argu- 
ment that Explanation I applies to s. 12(3)(a@), the Full Bench came to the 
conclusion that a tenant could raise’a dispute about standard rent and per- . 
mitted increases in a suit for eviction filed by the landlord, although he could 
not take advantage of Explanation I to s. 12, which contemplates a statutory 
provision creating a fictional case of readiness and willingness to pay in con- 
trast to the provision of subs. (J) of s. 12 which contemplates a case of gen- 
uine readiness and willingness to pay. Moreover, some of the observations 
at p.. 389 of the report do not support Mr. Diwan’s contentions. After enu- 
merating the four conditions, vis—-_(1) the rent is payable monthly ; (2) 
there is no dispute regarding the standard rent and permitted increases ; 
(8) the standard rent should be in arrears for a period of six months or 
more; and (4) the tenant has neglected to pay the same until the expiration 
of one month from the notice under subs. (2), which are required to be fual- 
filled for the applicability of s. 12(3) (a), the Full Bench goes on to observe 
389 

P ET E E E E E AAE E E eee 
cabo there wis G dispute: ruined, The two Courts below actually fired the standard rent 
at the rate of Rs. 26 per month when the contractual rent agreed upon was Ra. 28 
per month. Such a case cannot fall under s. 123) (a).” 

These observations tend to indicate that even the Full Bench assumed for the 
purposes of the reference before them that the dispute raised by the tenant was 
bona fide.” Taking into consideration all the aspects of the matter, we are un- 
able to accept Mr. Diwan’s contention that the ratio deotdends of the Full 
Bench decision binds us to the conclusion that the word ‘‘dispute’’ in s. 12(3) (a) 
means any dispute, whether “‘bona fide” or otherwise. It would not be proper 
to deduce such a ratio by taking into consideration a few observations out of a 
long and elaborate judgment’ of the Full Bench. The observations relied on 
‘by Mr. Diwan may at best form a basis for a logical argument in support of his 
contention that the word ‘‘dispute’’ must not be given a restricted meaning. 
But the logical corollary that may seem to follow from such observations cannot 


294 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


be said to be the ratio dectdendi of the decision of the Full Bench which will be 
a binding precedent. Moreover, we do not think that the Full Bench ever 
considered the question about the proper interpretation of the word ‘‘dispnte’’ 
in s. 12(3) (a). We are, therefore, inclmed to reject Mr. Diwan’s submissions 
on this point. 

Having disposed of the preliminary objections raised by Mr. Diwan, we pro- 
ceed to the consideration of the question referred to us for our views. 

The controversy raised is whether the word ‘‘dispute’’ in s. 12(3) (a) should 
be read or construed to mean only ‘‘a bona fide dispute’’, and not ‘‘any dis 
pute’. Mr. Kotwal for the landlord contends that in the context in which 
the word ‘‘dispute’’ occurs in s. 12(3) (a), it must be given a restricted mean- 
ing. According to him, the primary consideration for the construction of a 
statutory provision by the Legislature is to have regard to the subject-matter 
of the statute and the object which it is intended to achieve. He says that it 
would not be proper to place exclusive reliance on the bare dictionary meaning 
of the word ‘‘dispute’’. If one considers the object as well as the scheme of 
the Act, the intention of the Legislature would be defeated if the word ‘‘dia- 
pute’’ is read with its mere plain grammatical meaning. He says that the 
Court can, if need be, add words or even subtract words in order to give a 
restricted or enlarged meaning with the purpose of finding out the intention 
of the Legislature. According to him, on a reasonable construction of the 
scheme of s. 12 of the Act, it would appear that the protection given to a tenant 
from the eviction on the ground of non-payment of rent and permitted in- 
creases is withdrawn by stages, and considered from that pomt of view, it 
would be essential that the word ‘‘dispute’’ must be read as “bona fide dis- 
pute’’. According to him, a dispute must be a ‘‘bona fide” dispute, and what 
is mala fide can have no existence in law. He-further contends that the word 
‘‘dispute’’ used in different places in ss. 11 and 12 has different meanings. 

Mr. Diwan, on the other hand, has made the following submissions: He first- 
ly contends that the ordinary rule of construction of a statutory provision is 
that the words used must be given their plain and grammatical meaning, and 
it is not the function of the Court to go on a voyage of discovery as in that 
ease the Court would be usurping the legislative function of the Legislature. 
His next submission is that it is not permissible for a Court to read words in 
the Act not found there unless strong and compelling reasons are found within 
the four corners of the Act itself. He further submits that the only possible 
way of construing the word ‘‘dispute’’ in s. 12(3)(a) is merely to find out 
whether ‘‘there is a dispute’’ or ‘‘there is no dispute’’; and there is no justi- 
fication whatsoever to add the word ‘“‘bona fide’’ in the sub-section which is not 
there. He further submits that there is mtrinsic evidence in the Act itself 
that whenever the Legislature intended to bring in the concept of bona fides, 
it has used the word in otber sections of the Act. According to him, ‘‘dispute’’ 
means that somebody alleges one way and the other party may allege in the 
other way. The question of the allegation being bona fide or not is irrelevant. 
He says that s. 12(3)(a) is a special case and provides for an exception, and 
as such, it must be strictly construed and its area should not be unduly en- 
larged. The word ‘‘dispute’’ in ss. 11(1)(¢), 11(2), Explanation I to s. 12, 
and in s8. 12(3) (a) must be attributed the same meaning; if gs. 11(7) (6), 11(2) 
and Hxplanation I do not contemplate that the dispute raised should be ‘‘bona 
fide,’’ there is no reason why a different concept should be introduced in con- 
struing s. 12(3) (a). He further says that no vested right arises in favour of a 
landlord after notice of termination of tenancy and even after expiry of one 
month referred to in s. 12(3) (a), but he gets right only if the conditions postu- 
lated by s. 12(3)(a) are strictly fulfilled by the landlord, and adding the word 
“bona fide” would be contrary to such a construction of s. 12(3) (e). He sub- 
mits that the statute being a beneficial legislation of which the object is clear 
beyond all doubt, any ambiguity must be resolved in favour of the tenant. He 
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submits that if two reasonable and possible constructions are available, then 
the one which does not expand the ambit of the sub-section should be selected ; 
and in this case, if both the constructions, viz. the plain grammatical meaning 
and the restricted meaning are reasonably possible, the Court should attribute 
the plain and literal meaning to the word ‘“‘dispute”’, because the plain lang- 
uage of a section should override in a case of conflict. Lastly, he contended 
that it was easy for the Legislature to prefix the word ‘‘dispute’’ by the word 
bona fide if it was so intended by them. 

The learned counsel on both sides have cited several decisions and drawn 
our attention to passages from Maxwell on the Interpretation of Statutes and 
Halsbury’s Laws of England, regarding the principles for the interpretation 
of statutory provisions. In the instant case, the principal question that arises 
for consideration is whether the word “‘dispute’’ in s 12(3) (a) should be — 
given ita plain, literal and grammatical meaning, or whether it is permissible — 
to construe it as meaning only ‘‘a bona fide dispute’’. The relevant well-esta- 
blished principles for interpretation of a statutory provision of this nature 
that emerge on a consideration of the law relating to interpretation of statute 
are these. 

Normally, the words used in a statute have to be construed in their ordmary 
meaning. In the absence of adequate grounds, it is wrong to add or subtract 
words. But in many cases, judicial approach finds that the simple device of 
adopting the ordinary meaning of words does not meet the ends of fair and 
reasonable construction. Exclusive reliance on the bare dictionary meaning 
of the words sometimes may not necessarily asseas a proper construction of a 
statutory provision in which the words occur. Often enough, it becomes neces- 
Bary to have regard to the subject-matter of the statute and the object which 
it is intended to achieve. The words should be construed in the light of their’ 
context rather than what may be either their strict etymological sense or their 

popular meaning apart from their context. (See Sheikh Gulfan v. Sanat 
Kumar.) It is also well-settled that the intention of the Legislature has clear- 
ly to be gathered from the actual words used by it, giving to the words their 
plain, normal grammatical meaning. But when there is doubt about their 
meaning, the words of a statute are to be understood in the sense in which 
they best harmonise with the subject of the enactment and the object which 
the Legislature has in view. (See State of U.P. v. C. Todi at p. 414 the 
Head Note). Before adopting any proposed construction of a Dassage suscep- 
tible of more than one meaning, it is important to consider the effecta or con- 
fequences which would result from it, for they often point out the real mean- 
ing of the words. These are certain objects which the Legislature is presumed 
not to intend, and a construction which would lead to any of them is therefore. 
to be avoided. It is not infrequently necessary, therefore, to limit the effect 
. of the words contained in an enactment (especially general words), and some- 
times to depart, not only from their primary and literal meaning, but also 
from the rules of grammatical construction in cases where it seams highly im-. 
probable that the words in their wide primary or grammatical meaning actual- 
ly express the real inténtion of’ the Legislature. (See ‘‘Maxwell on the Inter- 
pretation of Statutes, 12th edn., p. 105). It is also well-settled rule that if in 
any legislation, the general object of which is to benefit a particular class of 
persons, any provision is ambiguous so that it is capable of two meanings, one 
which preserves the benefit and another which would take it away, the mean- 
ing which preserves it should be adopted. (See Mahadeolal v. Administrator 
General of W.B2'). It is generally reasonable to presume that the same mean- 
ing is implied-by the use of the same expression in all parts of the Act. This 
rule of construction is only one element in deciding what the true import of 
the enactment is, to ascertain which it is necessary to have regard to the pur- 

19 tebe S.C. 1889, at p. 1845. 91 [1060] A.I.R. S.C. 986, at p. 080, para. 8. 

20 A.LR. S.C. 414. 
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pose behind the particular provision and its setting in the scheme of the 
statute. Such a presumption is however very slight, and it is proper, if suff- 
cient reason can be assigned to construe a word in one part of an Act in a 
different sense from that which it bears in another part of an Act. (See S. F. 
Parulekar v. D. M., Thana“) Maxwell (Interpretation of Statutes, 12th edn., 
p. 279) observes that the presumption as to identical meaning is, however, not 
of much weight, and the same word may be used in different senses in the same 
statute, and even in the same section. It is also an important rule of con- 
struction that if a strict grammatical interpretation gives rise to an absurdity 
or inconsistency, such an interpretation should be discarded and an interpre- 
tation which will give effect to the purpose the Legislature may reasonably be 
considered to have had will be put on the words, if necessary, even by modifica- 
tion of the language. (See Mahadeolal v. Administrator. General of W. B. 
at p. 939, para 8). Similarly, in construing an enactment and determining 
its true scope, it is permissible to have regard to all such factors as can legi- 
timately be taken into account to ascertain the intention of the Legislature 
such as the history of the Act, the reason which led to its being passed, the 
mischief which had to be cured as well as the cure as also the other provisions 
of the statute. (See S. C. Prashar v. Vasantser®). 


Having regard to the rules of construction referred to above, the intention 
of the Leglature dasumes paramount importance. For this purpose, the 
statute has to be construed as a whole. We have already noted above the broad 
features of the scheme of the Rent Act. The preamble of the Act mdicates 
that the intention is to control rents and evictions. The object appears to be 
not to put a complete ban on evictions of tenants, but only to control evictions. 
By enacting the various provisions of the Rent Act, the Legislature has in 
effect modified the general law as contained in s. 106 and the subsequent pro- 
visions of the Transfer of Property Act, and imposed certain conditions under 
which alone the tenants can be evicted from the premises occupied by them. 
The provisions regarding eviction are contained primarily in ss. 12 and 138 of 
the Act. Section 13 gives a right to the landlord to recover possession of the 
premises on satisfying the Court on any one or the other of the grounds for 
eviction mentioned in the section. The provisions of s. 18 are clearly consis- 
tent with the object of controlling eviction and not banning them altogether. 
‘In fact, s. 18 confers a right on the landlord to get possession on proof of the 
various grounds mentioned in the section. Section 12 primarily deals with 
eviction on the ground of non-payment of rent. Subsection (7) of s. 12 gives a 
general protection to the tenant from being evicted so long as he is ready and 
willing to pay the amount of the standard rent and permitted increases, if any, 
and observes and performs the other conditions of the tenancy, in so far as 
they are consistent with the provisions of this Act. For the purposes of this 
reference, it is assuméd that the tenant observes and performs the other con- 
ditions of the tenancy except with regard to the payment of rent and per- 
mitted increases. So long as the tenant pays or is ready and willing to pay 
the amount of the standard rent and permitted increases, the landlord does 
not get a right to recover possession. The simplest illustration of readiness 
- and willingness to pay is the actual payment, or offer to make payment. This 
offer to pay can be demonstrated, for instance, by sending a money-order or 
by actually offering the money in cash to the landlord who may choose to 
accept or refuse the same. If the tenant is able to prove this objective fact, 
he will be protected from being evicted. There is a further protection given 
to the tenant by sub. (2) of s. 12 which disentitles the landlord from filing a 
suit for recovery of possession until the expiration of one month after notice 
in writing of the demand of-standard rent or permitted increases is served on 
the tenant. Thus, even if the tenant has not paid the standard rent or per- 

a2 [1957] AYR. S.C. 28, at pp. 26, 27° 23 [1063] A.I.R. S.C. 1350, at p. 1871. 
(Para. 5). 
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mitted increases due, the landlord is precluded from filing an ejectment suit 
till the full expiry of the said period. He is given an opportunity to pay the 
arrears within this period and save himself from being evicted. A further 
protection is provided by Explanation I and it is now well-settled that this 
Explanation I is an explanation to s. 12(1). This Explanation creates a fic- 
tional case of readiness and willingness to pay as contemplated by. s. 12(1), if 
he has a dispute as to the amount of the standard rent and permitted increases 
and further makes an application to the Court under subs. (3) of s. 11 within 
the period of one month laid down in s. 12(2) and thereafter pays or tenders 
the amount of rent or permitted increases specified in the order made by the 
Court. In effect, the compliance of the requirements of the provisions of Ex- 
planation I by the tenant creates a statutory presumption, or, as is often called, 
a conclusive evidence of the tenant’s readiness and willingness to pay. Thus, 
Explanation I gives a further protection to the tenant. It would appear from 
the provisions of sub-s. (7) that the Legislature intended to give protection to 
a bona fide tenant who actually wanted to pay or was ready and willing to 
pay. These provisions of sub-s. (2) and Explanation I have been enacted with 
a view to give a further chance to honest tenants to make payment by 
clearing off the arrears or resorting to the machinery provided by Explana- 
tion I. Failure of the tenant to pay in spite of the notice by the landlord 
under sub-8. (2) resulta in the curtailment of the protection given to him, 
subject, however, to his taking advantage of the machinery provided. If he 
avails of the Explanation I, he continues to be protected as by legal fiction, he 
is deemed to be ready and willing to pay. Section 12(3)(a@) deals with cases 
to which s. 12(7) does not apply and a vested right is created in a landlord on 
fulfilment of the four conditions mentioned therein. The four conditions are, 
— (1) that the rent is payable monthly; (2) that there is no dispute regarding 
the amount of the standard rent or permitted increases; (3) that such rent or 
increases should be in arrears for a period of six months; and (4) that the 
tenant neglects to make payment thereof until the expiration of the period of 
one month after notice referred to in sub-s, (2). If these conditions are ful- 
filled, then it is mandatory on the Court to pass a decree for eviction as no 
discretion is left in the Court to give relief to the tenant from being evicted. 
If, however, the conditions laid down in s. 12(3) (a) are not established by the 
landlord, a ‘further protection is given to the tenant by s. 12(3)(b) which pre 
vents the Court from passing a decree for eviction if on the first day of hear- 
ing of the suit or on or before such other date as the Court may fix, the tenant 
pays or tenders in Court the standard rent and permitted increases then due 
and thereafter continues to pay or tender in Court regularly such rent and 
permitted increases till the suit is finally decided and also pays costs of the 
suit as directed by the Court. It would be clear that sub-s. (3)(b) comes into 
play only if the case is taken out of sub-s. (3) (a) of s. 12. It would appear that 
the whole scheme of s. 12 is to withdraw the general protection given to the 
tenant by stages. The Legislature has given ample opportunity to the tenant 
to pay or to show his readiness and willingness to pay, for the landlord is pre- 
cluded from filing a suit for one month after notice and the tenant can conclu- 
sively prove his readiness and willingness to pay by the legal fiction created 
by Explanation I, even if the landlord chooses to file a suit for eviction after 
one month. After this stage is gone, the Legislature has chosen to create a 
vested right in the landlord on his fulfilling the four conditions laid down in 
s. 12(3) (a). It would be clear that subs. (3) (qa) and sub-s. (3) (b) are comple- 
mentary to each other and have to be read together. Both these sub-sections 
deal with a case where the tenant has defaulted to pay rent or permitted in- 
creases; the notice contemplated in sub. (2) is already served upon him; the 
one month? B period mentioned in the notice has expired; and the tenant has 
failed to take advantage of the enabling provision of Explanation I. It would 
appear that sub-s. (3)(6) is couched in negative language in contrast to the 
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wording of subs. (3) (a) which makes it mandatory upon the Court to pass de- 
oree for eviction if the conditions laid down therein are fulfilled. We may now. 
assume that the landlord has been able to establish the three conditions laid 
down. in subs. (3) (a), viz., (i) the rent is payable monthly; (ii) the rent or in- 
creases are in arrears for a period of six months; and (iii) the tenant neglects 
to make the payment until expiration of one month after notice referred to 
in sub-s. (2). The bone of contention between the parties relates to the fourth 
condition, viz., that there is no dispute regarding the amount of standard rent 
or permitted increases. In view of the judgment of the Full Bench in Dattu 
Subhana v. Gajanan Vithoba, there can be no dispute that the tenant is entitl- 
ed to raise a contention about the standard rent and permitted increases for 
the frst time im his written statement. 

The crucial point for consideration is whether the dispute contemplated by 
s. 12(3) (a) should necessarily be a ‘‘bona fide” dispute. Can it be said to be 
the intention of the Legislature to give protection to a tenant who just raises 
the contention about the standard rent or permitted increases in the written 
statement, although the plea may be frivolous, baseless or mala fide? The 
Jearned counsel for the tenant naturally submits that we should follow the 
ordinary rule of giving a plain grammatical meaning to a statutory provision, 
while the other side says that on a consideration of the scheme of s. 12, the 
giving of plain grammatical meaning to the word ‘‘dispute’’ would be con- 
trary to the intention of the Legislature, as expressed by the scheme of s. 12. 
We see considerable force in the submission made on behalf of the landlord. 
As stated earlier, s. 12(3) (a) creates a vested right in the landlord to get pos- 
session of the premises on fulfilment of the four conditions enumerated a 
For this purpose, the landlord has to prove that there is no dispute about 
standard,rent and permitted increases. In our opinion, the landlord can prave 
that there is no dispute if he is able to satisfy the Court that the plea taken in 
the written statement about the standard rent and permitted increases is not 
genuine or bona fide. 

In this connection, we may contrast the provisions of Explanation I‘ with 
thoge of s. 12(3) (a). The Legislature has chosen to create by legal fiction! a 
conclusive evidence of readiness and willingness on the part of the tenant if 
he chooses to make an application for fixation of standard rent before the ex- 
piry of the period of one month after notice referred to in sub-s. (2) or further 
complies with the orders of the Court under s. 11(2). In view of the wording 
of Explanation I, the Court will not go into the question of bona fides or other- 
wise of the tenant, for the very compliance of the provisions thereof is con- 
sidered to be a demonstration of his readiness and willingness to pay within 
the meaning of sub-s. (J) of s. 12. Such is not the case with the provisions 
of s. 12(3) (a). The landlord will be able to show that the dispute raised b 
the tenant is not at all bona fide or a genuine dispute. To hold that the word 
‘‘dispute’’ should be given its plain and grammatical meaning would mean 
that the tenant can with impunity withhold payment of rent and in 
even till the filing of the suit by the landlord and then by merely taking a plea 
about the standard rent in the written statement he can protect himself from 
eviction. In our opinion, such an interpretation of the word ‘‘dispute’’ in 
g. 12(3) (a) would in most of the cases render the effect of the provisions of 
s. 12(3) (a) nugatory. Hven though the tenant may know full well that what 
is charged by the landlord is nothing but the standard rent and permitted in; 
creases, still what was required of him to defeat the vested right of the land: 
lord is only to raise a plea about the standard rent in his written statement. 
It would be unreasonable to hold that such was the intention contemplated by 
the Legislature. The scheme of s. 12 would show that the protection is extend: 
ed to honest tenants. We find that there are other indications as well to sup- 
port the view that we are inclined to take. 


- 
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Section 11A precludes a Court from entertaining a plea of standard rent or 
permitted increases being excessive if the same are already fixed on merits by 
the Court except on proof of fraud or collusion or an error of the facts, and 
there has been no structural alterations or change in the amenities justifying 
change in circumstances. Now, it is difficult to hold that even if a tenant is 
barred from raising a plea about standard rent or permitted increases under 
8. 11A, still he can raise a dispute about the standard rent or permitted in- 
creases in the written statement and take the case out of the provisions of 
s. 12(3) (a). Ifa literal meaning is given to the word ‘‘dispute’’ in s. 12(3) (a), 
in such a case absurd results would follow; for, although he is precluded by the 
judgment of the Court and barred from raising a plea under s. 11A, he would be 
free to merely raise such a plea howsoever dishonest it may be, with a view to get 
out of the clutches of s. 12(3) (a). The Court will have to harmonise the pro- 
visions of s. 11A and s. 12(3) (a) by not adopting the ordinary rule of literal 
or grammatical meaning being given to a word in a statutory provision. The 
Court will be justified in restricting the meaning of the word ‘‘dispute’’-by hold- 
ing that the dispute to be raised by the tenant must be one which could be 
raised by him and not barred by the provisions of s. 11A. To accept the con- 
tention that the word ‘‘dispute’’ in s. 12(3)(G¢) also includes a dispute barred 
under s. 11A is to give protection to dishonest tenants in withholding pay- 
ment of rent and permitted increases by raising false and frivolous conten- 
tions without the risk of being evicted. We see no difficulty in holding that 
the dispute contemplated by s. 12(3) (a) must be a dispute which is capable 
of bemg adjudicated by a Court, and not a dispute which cannot be raised on 
account of the bar under s. 11A. 


The next question, however, is whether it would make any difference if the 
dispute is not barred by consideration of res judicata or otherwise under s. 11A 
and still is not a bona fide dispute. Whether the dispute is barred by the pro- 
visions of s. 114A or is not a genuine dispute, the landlord will be justified in 
saying that there is in fact no dispute regarding the amount of standard rent 
or permitted increases. To hold that the Court is not entitled to go into the 
question as to whether the dispute is bona fide would be frustrating the scheme 
of s. 12 of the Act. It would be unreasonable to hold that the Legislature intend- 
ed that the right given to the landlord under s., 12(3)(@) could be frustrated 
by allowing a tenant to raise a false, frivolous, or mala fide dispute about the 
standard rent and permitted increases. We cannot forget that the Legislature 
has given full protection to the tenant who pays or is ready and willing to pay 
the amount of standard rent as contemplated by s. 12(7). The Legislature 
seems to have given sufficient protection to honest tenant who on account of 
certain difficulties could not pay the rent in time and had a dispute about the 
standard rent and permitted increases by enacting sub-s. (2) and Explanation 
I. The tenant is given one month’s period after he receives a notice from the 
landlord during which he can pay off the arrears. By inserting Explanation I, 
a fictional case of readiness and willingness in favour of the tenant has been 
introduced giving protection to him where he has a dispute about standard rent 
and permitted increases. The very fact that the tenant resorts to the machi- 
nery provided by Explanation I read with s. 11 within the preseribed period 
would prima facts show that he was ready and willing to pay rent but had a 
genuine reason for withholding payment. The Legislature has deliberately 
created a case of conclusive evidence of readiness and willingness to pay to give 
protection to the tenant. There can be no dispute that the protection is further 
extended to honest tenant who had a genuine dispute about standard rent and 
permitted increases, but who for some reason could not take the advantage of 
the machinery provided by Explanation I, and such a tenant is allowed to 
raise the dispute for the first time in his written statement under s. 12(3) (a). 
Can it be said that the Legislature intended to extend this protection to dis- 
honest tenants who have no genuine and bona fide dispute about standard rent 
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or permitted increases but still raise such a dispute for the first time in the 
written statement? The scheme of s. 12 does not warrant the extension of pro- ` 
tection to dishonest tenants whose contention about the standard rent and 
permitted increases raised for the first time in the written statement is found 
to be not bona fide. The internal evidence disclosed by the schems of s. 12 
strongly indicates that the Legislature intended to use the word ‘‘dispute’’ in 
s. 12(3) (a) as meaning a bona fide dispute and not any dispute. i 
In this connection, we may note the amendments made to s. 12 from time to 
time. There has been no change in sub-as. (Z) and (2) and Explanation I to 
s. 12. Explanation II was added by Maharashtra Act 14 of 1968. However, it 
makes no difference for consideration of the point in issue. Sub-section: (4), 
which has been added by Bombay Act 61 of 1953, is also not very material for 
considering the point in issue. The important changes have been made in 
original s. 12(3) by Bombay Act 61 of 1958. Original s. 12(3) was as under: 
“No decree for eviction shall be pemed in any such sult if, at the hearing of the 
suit, the tenant pays or tenders in Court the standard rent or permitted increases then 
due together with the costs of the suit.” 


It would be clear from the provisions of original s. 12 that the tenant would 
be protected from eviction if he paid or tendered in Court the standard’ rent 
or permitted increases together with the costs of the suit at the hearing of the 
suit, although he had not resorted to the machinery provided in Explanation I 
within the prescribed time. This provisiom was obviously beneficial to the 
tenant, inasmuch as, mere payment of standard rent and permitted increases 
and costs of the suit at the date of the hearing of the suit was sufficient compliance 
to claim protection from eviction. The amendment of 1953, however, made a 
substantial departure from the original provision by making it mandatory on 
the Court to pass a decree for eviction on the proof of the four conditions laid 
down in s. 12(3) (a) by the landlord. It is only in cases which are not cover- 
ed by 8. 12(3)(a@) that s. 12(3) (b), which is in para materia with the o 
s. 12(3), would be attracted. It may incidentally be noted that s. 12(3)(a) 
as amended by Act 61 of 1953 provided that ‘‘the court may pass a decree for 
eviction’’ in the circumstances mentioned in the section. The word ‘‘may’’ 
has been substituted by the word ‘‘shall’’ by Maharashtra Act 14 of 1963; but 
this change has not made any change in the legal position. Hven when the 
word. ‘‘may’’ found place in s. 12(3)(a), it was construed to mean ‘‘shall’’, 
It would, therefore, be clear that the Legislature intended to confer a vested 
right in the landlord and also made it mandatory on the Court to pass a decree 
for eviction. On fulfilment of the four conditions laid down in 8. 12(3) (a), 
the Court is bound to pass a decree, and no option is left to the Court. It 
may further be noted that even with regard to the tender in Court of the 
standard rent and permitted increase, the original provisions of s. 12(3) | were 
liberal, for the tender could be made at the hearing of the suit. Thig was 
interpreted to mean that the tenant would deposit the amount at any: time 
till the disposal of the suit, and even in appeal, for the appeal is considered 
to be a continuation of the suit. However, s. 12(3)(b), on the other 

makes the provision Jess liberal by providing that the tenant must pay or 
tender'in Court the standard rent or permitted increases on the first dky of 
hearing of the suit, or on or before such other date as the Court may fix. 
Under s. 12(3) (b), the tenant has a right to claim protection by depositing 
the amount on the first day of hearing of the suit. It would be only in the 
discretion of the Court to extend the time for payment. The comparison of 
the original s. 12(3) with the present s. 12(3) (a) and (b) would indicate that 
the Legislature intended to curtail the protection given to a tenant and also 
to create rights in the landlord to get a decree for posscasion. We must not 
loge sight of the fact that s. 12(3)(a) deals with a gross case of a tenant who 
is in arrears for over six months, and it would be legitimate to infer that 
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the Legislature intended to give protection only to a tenant who has a bona 
fide dispute about standard rent and permitted increases. 

The historical data of the changes made jm s. 12(3) by amendments lend 
support to the view that the Legislature intended to use the word ‘‘dispute’’ 
as meaning bona fide dispute and not ‘‘any’’ dispute. It appears to us that 
if it is held that the Legislature intended to convey in s. 12(3)(a) the dis- 
pute of “‘any kind” including the one which may be described as mala fide 
or false, it would lead to ambiguous or absurd results. When the Legiala- 
ture intended to confer a right on the landlord to get possession on his fulfill- 
ing the four conditions incorporated in s. 12(3)(a@), to give an enlarged mean- 
ing to the word ‘dispute’? would amount to frustrating that intention. The 
tenant has simply to raise a contention in his written statement, however false 
and frivolous it may be, about the standard rent and permitted increases, 
and the case would be taken out of s. 12(3)(a). Such a construction would 
be nothing but to reduce the amended s. 12(3)(a) and s. 12(3)(b) to the 
original s. 12(3) for all practical purposes. 

It is true that the normal rule of construction of a statutory provision 
is to give to the words and expressions used therein their plain, grammatical 
meaning. However, this presumption would be very slight. One must have 
regard to the intention of the Legislature which can be gathered from the 
scheme of the relevant provision, and its setting in the scheme of the Act. 
We have already indicated that not only that there is internal evidence of 
the intention of the Legislature to give a restricted meaning to the word ‘‘dis- 
pute’’ but giving an enlarged or plain or grammatical meaning to the word 
‘“dispute’’ would lead to absurd results, and it is also likely to render the 
provisions-of s. 12(3)(@) incorporated by amendments by the Legislature 
infructuous and nugatory. 

Mr. Diwan, however, submits that there was no reason why the Legislature 
should not have made ita intention clear by using the word ‘‘bona fide”? in i 
s. 12(3) (a). In this connection, he has drawn our attention to the provisions 
of sub-cls. (g), (A) and (A) of subs. (J) of s. 13 of the Act, where the 
Legislature has used the word ‘‘bona fides.” The said provisions of a. 13 relate 
to the requirement of the landlord for certain purposes. In that context, the 
Legislature has used the word ‘‘bona fide” in s. 18. Section 30 deals with the 
powers of the Court to award compensation to the defendant or the oppo- 
nent by the plaintiff or applicant in any suit, proceeding or application, if 
the same is not instituted or made bona fide, or is false, frivolous or vexa- 
tious. It appears that these powers are similar to those under s. 35-A of 
the Code of Civil Procedure. Merely because the Legislature has used the 
word “bona fide?’ in other provisions of the Act, it does not necessarily indicate 
that it has not used the same word in s. 12(3) (a), because it intended to give 
a and plain: grammatical meaning to the word ‘‘dispute’’ in 
g a 

Mr. Diwan has emphasised that the word ‘‘dispute’’ which has been used 
in 88. 11(2) (e), 11(2), 12(3) (a) and Explanation I to s. 12 must be given the 
same meaning, for, if the word ‘‘dispute’’ in 8. 12(3) (a) is construed to mean 

a “bone fide” dispute, the same meaning will have to be given to the word ‘‘dis- 
Dute” in s. 11 and Explanation I. He says that it cannot be suggested that 
the word ‘‘dispute’’ in s. 11 and Explanation I to s. 12 implies a “‘bona fide” 
dispute. According to him, the same meaning to the word ‘‘dispute’’ should 
be aN in all the aforesaid provisions including s. 12(3) (a). According to 

him further, ‘‘dispute’’? means nothing but an assertion or affirmation by one 
party which is controverted or disapproved by the other, and it would be 
unreasonable to introduce a concept of a ‘‘bona fide” dispute in s. 12(3) (a). It 
is true that so far as the provisions of s. 11(/) (6) and s. 11(2) are concerned, 
the Court is not called upon to consider the question as to whether the dis- 
pute, which gives rise to the application for fixation of standard rent or 
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permitted increase, is ‘‘bona fide’’ or not. Whether the dispute raised in the 
application for fixation of standard rent or permitted increases is bond fide 
or not, the Court has to decide and fix the same. Even if the Court. finds 
that the dispute raised in the application is false and vexatious, the Court 
would declare the agreed rent or increase to be the standard rent or permit- 
ted increases. The Court will not reject the application as not maintamable 
on the ground that the dispute raised is not bona fide. Similarly, so far as 
Explanation I to s. 12 is concerned, the Court is not called upon to consider 
the question as to whether the dispute raised by the tenant is bona fide or 
not. Under the provisions of Explanation I to s. 12 as well as ss. 11(1) (e) 
and 11(2), a dispute about the standard rent and permitted mereases is 
initiated by making an application. In fact, Explanation I specifically re- 
fers to the making of an application by the tenant under s. 11(3). As stated 
earlier, the very fact that the tenant has made an application for fixation 
of standard rent within one month from the date of the receipt of the notice 
under s. 12(2) and continues to pay or tender the amount specifled in the 
order made by the Court is a conclusive evidence of his readiness and willing- 
ness to pay. Lf a tenant takes the advantage of Explanation I, it is irrele- 
vant for the Court to consider whether the dispute raised by the tenant is 
bona fide or not, and, therefore, the Legislature cannot have intended that the 
word ‘‘dispute’’ m Explanation I should be given a restricted meaning. It 
would, therefore, appear that the word ‘‘dispute’’ in ss. 11 (7) (e), 11(2) and 
Explanation I has to be given its plain and grammatical meaning. It is true 
that in a broad sense, the dispute raised by the tenant by an application 
under ss. 11(/) (e) and 11(2) or Explanation I, as well as the dispute raised 
by the tenant in his written statement under s. 12(3) (a) postulates the rais- 
ing of a controversy eos the standard rent and permitted increases by 
the tenant. The nature of the dispute in all such cases naturally relates 
to the standard rent and permitted increases, but that doses not mean that 
the ‘‘dispute’’ contemplated by s. 12(3) (e), which creates a vested right in 
the landlord, must also be construed in the same sense in which it is found 
to be used in es. 11(J)(e), 11(2) and Explanation I. In our opinion, the 
intention of the Legislature gathered from the scheme of æ. 11 and 12 of 
the Act would justify the construction that the ‘‘dispute’’ in s. 12(3) (a) im- 
plies a ‘‘bona fide” dispute, although it may not be so with the word apa 
in ss. 11(/) (6), 11(2) and Explanation I to a. 12. 


Mr. Diwan contends that the statute under consideration being a benefi- 
cial legislation of which the object is clear beyond doubt, any ambiguity or 
doubt about the construction of the statutory provision thereof must be re- 
solved in favour of the tenant. Now, the word ‘‘dispute’’ itself may imply 
a ‘‘bona fide” dispute or a ‘‘mala fide” dispute. Mr. Diwan, therefore, says that 
there being two possible constructions of the word “‘dispute’’, the rules of 
interpretation require that the construction should go in favour of the tenant. 
We have shown above on an analysis of the provisions of s. 12 and the scheme 
of the Act that the legislative intent of a restrictive meaning being given to 
the word ‘‘dispute’’ in s. 12(3)(a) is clear and that the construction sug- 
gested by the counsel would lead to absurd and ambiguous results. By in- 
corporating s. 12(3)(@) in the Act, the Legislature has created vested: right 
in the landlord on fulfilment of the four conditions deducible from the said 
provision. To entitle himself to a decree for eviction, the landlord has to 
prove that there is no dispute regarding the amount of standard rent or 
permitted increases. This can be proved not only by showing that the tenant 
has not taken up a plea about standard rent and permitted increases, but 
also by the landlord by showing that the so-called dispute raised by the tenant 
is not genuine or bona fide. Of course, the burden of proving that the dis- 
pute raised by the tenant is not bone fide would be on the landlord. 
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The other contention is that s. 12(3) (a) is an exception to the general rule 
laid down in s. 12(/), and the rule of interpretation requires that such a 
provision must be strictly construed; and if two reasonable and possible con- 
structions are available, then the one which does not expand the ambit of 
the sub-section should be selected. Once we come to the conclusion that the 
Legislature intended to use the word ‘‘dispute’’ as a “‘bona fide” dispute, this 
argument too can have no force. To us, it appears that the only reasonable 
and proper construction of the word ‘‘dispute’’ in s. 12(3)(a) would be to 
construe the same as a ‘‘bona fide dispute’’, and not ‘‘any’’ dispute. 

It is further urged on behalf of the tenant that the expression “‘bona fide’’ is 
vague and uncertain and incapable of application by a Court of law in a 
rational manner to the facts of a given case, as the word has neither been 
defined in the Act nor are there any guide-lines in the provisions of the Act 
on the basis of which the Court would be able to decide whether the dispute 
raised by a tenant is bona fide or otherwise. We are unable to see any force 
in this contention. Im our opinion, the question as to whether the dispute 
raised by the tenant is a ‘‘bona fide’’ dispute or not is a question of fact to be 
decided on evidence led by the parties in each case. We have already notic- 
ed above that the word “bona fide” occurs in sub-cls. (g), (A) and (AA) of sub- 
8. (1) of s. 13 of the Rent Act. We may also refer to ss. 81 and 33B of the 
Bombay Tenancy and Agricultural Lands Act, 1948, which gives a right to 
the landlord to get possession of an agricultural land in possession of a tenant 
if he bona fide requires the land for personal cultivation. The Tenancy Act 
also does not define the word ‘‘bona fde.” The said provisions have been on 
the atatute book since long, and the Courts have not found any difficulty in 
deciding whether the requirement of the landlord is bona fide or not. If 
that is go, there is no valid reason to suppose that it cannot do so in cases 
falling under s. 12(3) (a) of the Rent Act. Although a. 12(3) (a), which is 
on the statute book since 1958, does not expressly refer to ‘‘a bona fide dis- 
pute’’, in view of the consistent view abont the interpretation of the word 
‘‘ dispute” in s. 12(3) (a) as a “‘bona fide dispute” by the Courts for all these 
years, the Courts were required to decide whether the dispute about the stan- 
dard rent and permitted increases raised by the tenant for the first time in 
the written statement is a bona fide dispute or not, and they have found no 
difficulty to decide the question on evidence led before them. Ordinarily, a 
‘bona fide dispute’’ would mean a dispute which cannot be said to be false, 
vexatious, mala fide, fraudulent or dishonest. As stated earlier, the question 
has to be decided on evidence led by the parties in the suit. 

The last submission of Mr. Diwan is that s. 12(3)(a@) does not specifically 
state whether the dispute referred to is by the tenant or by the landlord, 
and, therefore, a question may arise as to whose bona fides are required to be 
considered. Section 12(3)(a) deals with the rights of a landlord to eject a 
tenant on fulfilment of certain conditions. Theoretically, Mr. Diwan is right 
that even a landlord is entitled to raise a dispute about the standard rent or 
permitted increases. If the landlord himself raises such a dispute, there 
would be no question of his bona fides being considered, because, by his own 
volition, he takes the case out of s. 12(3) (a). Such a contingency, however, 
cannot arise when a landlord seeks possession of the premises from a tenant 
on the ground of non-payment of rent. By making out a case that the rent 
charged by the landlord is not the standard rent, what the tenant desires 
ig that his case should be brought ary s. 12(3) (b), In the context, there- 
fore, the ‘‘dispute’’ referred to in s. 12(3)(a) would mean ‘a dispute raised 
by the tenant and not by the landlord’. When the landlord himself raises a 
dispute —and, in our opinion, such a contingency will never arise,—it can 
only be for asking more rent than he has been charging to hia tenant. If the 
landlord raises such a dispute seeking to charge more amount of rent and 
‘permitted increases to the tenant, it would, in any case, tpso facto mean that 7 
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the tenànt has a bona fide dispute about the standard rent and permitted in- 
creases. Looked at from any angle, we do not see that the problem posed by 
Mr. Diwan about the consideration of the ‘‘bena fides’’ is acceptable on the re 
pretation of the word ‘‘dispute’’ in s. 12(3) (a). 


In the result, we hold that the “‘dispute’’ contemplated under s. 12(3) (a) 
must be a “bona fide?” dispute to enable a tenant to claim benefit under 
s. 12(3) (a). 

eas question referred to us is answered in the affirmative. 


Quastion answered in the afirmaiwwe. 


Before Mr. Justice Nathwani and Mr. Justice Mukhi. 
JHTHABHAI RATANSHI LODAYA 


v. 
MANABAI JHTHABHAT RATANSHI LODAYA.* 


Hindu Marriage Act (25 of 1955), Secs. 10, 13, 23—Petitioner obtaining decree for judicial 
separation—Effect of such decree—Whether respondent to the decree obliged to 
seek re-union and resume cohabitation with petitioner—Failure to do so whether 
a wrong under s. 23(1)(a) of Act and disentitles respondent to obtain divorce 
under s. IXA) of Act—Whether Court in granting relief under s. 13(,A) (i) 
must take into consideration s. 23(1)(a)—-Commentary in text book wh her 
binding on Court. 


When a decree for judicial separation is passed on the ground of desertion under 
g. 10(1)(a) of the Hindu Marriage Act, 1955, the respondent to the petition for 
judicial separation does not continue to remain under an obligation to cohabit with 
the other spouse. Therefore, if the respondent does not make an effort to resume 
cohabitation he does not commit a wrong under s. 23(D(a) of the Act and would 
be entitled to get the relief of divorce under s. 13(1A)(t) of the Act. “ 

Harriman v. Harriman,! Cohen v. Cohen, Larmibai v. Laxmichand,3 Madhukar 
Bhaskar v. Sarak and Tej Kour v. Hakim Singh,> referred to. 

In granting relief under s. 13(1A) (4 of the Hindu Marriage Act, 1955, the Court 
must take into consideration s. 23(1)(a) of the Act. 


Laxmibai v. Laxmichand® and Madhukar Bhaskar v. Saral! agreed with. 
Te} Kour v. Hakim Singh,’ referred to. 


Per Mukhi J. ase a deeece: oe Judie, aesarctcn: te: panied E E 
wrong orf which it is based exhausts itself and it cannot be sald to continue. 


A commentary in a text book is not binding on the Court, but when it Is: found 
in a learned treatise on a relevant law it can and does have persuasive value in 
so much as it demonstrates that the view of the jurist and that of the ' Court 
coincides. 


' 
l 


Partes to this tigation were married according to Hindu religious’ rites 
on December 16, 1956, but unfortunately estrangement developed and by May 
12, 1957 the parties began to live separately and the wife thereafter instituted 
proceedings for Judicial separation against her husband on April 26, 1961, and 
the same ended in a decree for judicial separation on November 6, 1963. Noth- 
ing happened thereafter till March 10, 1967 when the husband instituted pro- 
ceedings under s. 18(/A) (+) and claimed a decrees for divorce against his wife. 


* Decided, April 5/6, 1978. Letters Patent- $ (1967) 70 Bom. L. R. 80, 8.0.. , [1968] 
of Bat No, 26 of 1872, the decision ALR. Bom. 382 
tne J.,in First Ap No. 881 of 1968, 4 1971) 74 Bom. L.R. 498. 
firming the decision o G.H. Guttal, Judge, 5 $65] A.LR. Jaina & Rada ON. 
City Civil Court, Bombay, in AL. J. Petition G (1967) 70 Bom. L.R. 80, s.c. ees 


Noo 1735 of 1968. A.T.R, Bom, 882. 
L ore P.D. 123. 7 (1071) 74 Bom. L.R. 498. | 
2 |1940]3 All E.R. 831. 8 965] A.I.R. Jammu & Kashmir 111. ` 
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Those proceedings were contested by the wife. The husband gave evidence 
and categorically stated that he had made no attempt to see or meet the wife 
because the parties were separated by the deeree of judicial separation. The 
wife did not examine himself. 

The petition was heard by Judge Guttal of the City Civil Court, Bombay, 
who dismissed it. 


The petitioner appealed to the High Court. Gatne J., who heard the appeal, 
dismissed it, observing in his judgment delivered on October 12, 1971, as 
follows: 1 

Gatna J. Mr. Rele, appearing on behalf of the husband, emphasised that 
the husband was unwilling to take back his wife, because a decree for judi- 
cial separation has been obtained by her. But a decree for judicial separa- 
tion certainly does not prevent the husband from seeking reunion with his 
wife. Although it is true that the decree did not enjoin the husband to go 
to his wife and to bring her to his house, that is a duty which has been 
cast on him by the marriage itself. The marriage continues to exist oven 
after a decree for judicial separation has been passed and ao long as the 
marriage subsists, it is always open to the parties to bring about their re 
union. It is not, therefore, possible to uphold the contention that the stand 
taken by the husband was justified because the wife, on her part, has obtained 
a decree for judicial separation against him. 

The position, therefore, is that a decree for judicial separation has been 
passed against the husband on the ground of his being guilty of desertion. 
That decree was, therefore, necessitated by a wrong done by the husband 
himself. Even after that decree has been passed, the same wrong has con- 
tinued, because the husband has admittedly made no attempts to bring about a 
re-union with his wife. If in these circumstances the learned Judge came 
to the conclusion that the husband was taking advantage of his own wrong, 
it is dificult to find fault with that conclusion. 


The recent decision of our High Court in Lazmibat v. Lacmichand! is an 
authority that in a petition filed under s. 18(/A) of the Act not only is it 
open to the Court to consider whether the provisions mentioned in s, 23(/) 
of the Act are satisfied but the Court is under an obligation to consider that 
question. Section 23 is in the nature of an over-riding provision, not only 
for the reason that it governs “‘any proceeding’ under the Act, but for the 
more important reason that it provides that it is only if the conditions men- 
tioned in subs. (Z) are satisfied ‘‘but not otherwise’’ that the Court shall 
decree the relief sought. It is no doubt true that under s. 18(/A) either 
party to a marriage, whether solemnised before or after the commencement 
of the Act, may also present a petition for the dissolution of the marriage 
by a decree for divorce on the ground that there has been no resumption of 
cohabitation as between the parties to the marriage for a period of two years 
or upwards after the passing of a decree for judicial separation in a proceed- 
ing to which they were parties. But this section, as has..been held in the 
above-mentioned case, is subject to the provisions of s. 23 and s. 28 enjoins 
that a decree for divorce can only be granted if the two conditions mentioned 
in cl. (a) are satisfied. The first of those conditions is that the ground for 
granting relief exists and the second condition is that the petitioner is not in 
any way taking advantage of his or her own wrong or disability for the 
purpose of such relief. In the present case, the first condition may be said 
to have been fulfilled, because more than two years have admittedly elapsed 
after a decree for judicial separation, but the second condition does remain 
and the finding on that point must necessarily be that the husband has been 


1 (1967) 70 Bom. L.R. 80. 
B.I..R.— 20. 
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taking advantage of his own wrong. If that is the fnding the claim for a 
decree for divorce must fail. 


The petitioner appealed under the Letters Patent. 


N. N. Bele, for the appellant. i 
H. J. Thackar, for the respondent. a 


Natuwanr J.: This is a Letters Patent appeal by the original petitioner- 
husband against the decree of Mr. Justice Gatne in appeal confirming the 
decree of the City Civil Court, Bombay, dismissing his petition for divorce 
and raises a point of importance and interest arising out of jndicial separation, 
namely, whether desertion by a spouse on which ground a decree for judicial 
separation was passed in favour of the original petitioner spouse under 
s. 10(/)(a@) of the Hindu Marriage Act, 1955 (hereinafter referred to as the 
Act) continues unless the original respondent spouse makes efforts to resume 
cohabitation and constitutes a wrong which would disentitle the spouse so 
failing to get the relief of divorce on ground of non-resumption of cohabita- 
tion. . 

The facts are not in dispute. The appellant is the husband and was married 
to the respondent wife according to Hindu Vedic rites on December 16, 1956 
at Bombay. They lived together for about five months at Thana till May 
1957 when the, wife left the husband and continued to live separately from 
him, On April 26, 1961, the wife filed Miscellaneous Petition No. 1526 of 
1961 in the City Civil Court at Bombay for judicial separation on the grounds 
of desertion, cruelty and adultery. The husband filed his written statement 
denying the said allegations. In November 1963 when the suit came up for 
hearing the wife did not press her allegations of cruelty and adultery and the 
husband did not contest the suit on the remaining ground of desertion and the 
Court passed a decree for judicial separation on the ground of desertion. No 
attempt was made for reconciliation between the parties and on March 10, 
1968, the husband filed M.J. Petition No. 1735 of 1968 against the wife in the 
Bombay City Civil Court for divorce on the ground of non-resumption of 
cohabitation under s. 13(1A)(4) of the Act. At the hearing of the suit on 
October 12, 1968 the husband gave evidence and categorically stated that he 
had made no attempt to see or meet the wife because the parties were sepa- 
rated by the decree of judicial separation. The wife did not examine herself 
or lead any other evidence. On this evidence the learned trial Judge dismissed 
the petition observing that husband’s explanation for not making any attemp 
to take back his wife did not help him and he had committed a wrong within 
the meaning of s. 23(1)(a) of the Act. On appeal to this Court by the hus- 
band, Mr. Justice Gatne confirmed the decree on the same ground on October 
12, 1971. The husband has now preferred this appeal against the said deci- 
sion. 

Mr. Rele for the appellant-husband has assailed the deeree on two grounds: 
first, the amended s. 18(74) which confers an absolute and unqualified right 
on either party to obtain divorce on ground of non-resumption of co-habita- 
tion for a period of two or more years after the passing of a decree for judi- 
cial separation is not subject to or controlled by s. 23 of the Act and,’ there- 
fore, the question of the husband having committed a wrong or taking ad- 
vantage thereof for his present petition within s. 238(7) does not arise; and 
secondly, that even if s. 23(J) applies the husband was under no duty after 
judicial separation to take steps for resuming co-habitation and, therefore, 
his omission to do so did not amount to a desertion and, therefore, was not a 
wrong within the meannig of the said s. 23(/)(a). Mr. Thacker for the wife 
has contested the above propositions and supports the judgment of the Court 
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below. It is obvious that if the appellant succeeds on either of his above con- 
tentions the appeal will have to be allowed. 

Before dealing with the first point, it will be convenient to notice the amend- 
ments made in s. 18 the Act. Section 13(/) as it originally stood con- 
tained nine clauses specifying various grounds of divorce. Clauses (vist) and 
(42) provided for a divorce on the ground that the other party: 

(HH) has not resumed cohabitation for a space of two years or upwards after the 
passing of a decree for fudiclal separation against that party; or 

(ix) has failed to comply with a decree for restitution of conjugal rights for a 
period of two years or upwards after the passing of the decree. 

By the Amending Act No. 44 of 1964, which came into force on December 
20, 1964, cls. (vi) and (r) were deleted from subs. (/) and in their place 
a new sub-s. (14) was inserted in s. 13. The new subs. (JA) reads: ` 

“Fither party to a marriage, whether solemnized before or after the commence- 
ment of this Act, may also present a petition for the dissolution of the marriage by a 
decree of divorce on the ground— 

(i) that there has been no resumption of cohabttation as between the parties to 
the marriage for a period of two years or upwards after the passing of a decree for 
judicial separation in'a proceeding to which they were parties; or 

(H) that there has been no restitution of conjugal rights as between the parties to 
the marriage for.a period of two years or upwards after the passing of a decree for 
restitution of conjugal rights in a proceeding to which they were parties.” 

By the amendment a very conspicuous change is made and the right to get 
divorce is conferred on either of the spouses, whereas under the old als. (vse) 
and (+z), only the petitioner on whose application the’ decree for judicial 
separation was passed could get divorce and to this extent, no doubt, the law . 
is liberalised. Mr. Rele, however, contends that there is a further 

made and it is this; while both the grounds under the said old clauses in- 
volved an element of default on the other party, namely, in not resuming 
co-habitation in one case and in failure to comply with the decree for resti- 
tution of conjugal rights im the other, under the new grounds in the sub- 
g. (1A) no such consideration arises as only objective conditions of non-re- 
sumption of co-habitation and non-restitution of conjugal right are laid down. 
He urges that this change in the conditions of grounds necessarily implies, 
at least, after the said amendments that s. 28(/) of the Act does not 
govern the proceedings for divorce under s. 18(/4A). Now, there is no doubt 
that the grounds in cls. (#) and (#) of the new sub-s. (JA) lay down purely 
objective tests and involve no dereliction of duty or wrong. Further, it does 
not appear that there was any element of default -in the ground under old 
cl. (vis) though the words ‘‘failed to comply’’ in the old cl. (ix) might have 
suggested it. Further, as discussed later, a decree of judicial separation makes 
it no longer obligatory on either party to cohabit with the other and there- 
fore spelling out any element of default from the old cl. (vist) would have 
run counter to the said consequence of judicial separation. Further, Mr. Rele 
cited an authority of Jammu and Kashmir High Court in Tej Kour v. Hakim 
Singh! in connection with his other point and which is referred more fully 
later wherein it was held that under the old ground (viš) there was no con- 
dition or limitation to grant divorce once two or more years had passed after 
the passing of the decree for judicial separation. But even apart from this 
alleged change in the old and new grounds for divorce, appellant’s argument 
ignores the express provisions of s. 23. Even if any one or more of the grounds 
for divorce exist a decree for divorce will not automatically follow as the 
Court has to satisfy itself under s. 28 about certain conditions before grant- 
ing the relief asked for. Section 28 reads as follows: 


“(1) In any proceedings under this Act, whether defended or not, if the court 
l 1 [1065] A.LR. Jammu & Kashmir 111. 


808 THE BOMBAY LAW REPORTER. [VOL LXXVI. 


is satisfled that— pee 

(a) any of the grounds for granting relief exists and the petitioner ig not in any 
way taking advantage of his or her own wrong or disability for the purpose af such relief, 
and 

(b) where the ground of the petition is the ground specifled in clause (f) of: sub- 
section (1) of section 10, or in clause (i) of sub-section (1) of section 13, the petitioner 
has not in any manner been accessory to or connived at or condoned the act or acts 
pe TE a RE aa 
in any manner condoned the cruelty, and 

(c) the petition is not presented or prosecuted in collusion with the respondent, and 

(d) there bas not been any unnecessary or improper delay in tnstituting the pro- 

and : 

(e) there is no other legal ground why relief should not be granted, 
then, in such a case, but not otherwise, the court shall decree such rellef accordingly. 

(2) Before proceeding to grant any relief under this Act, it shall be the duty of 
the court in the first instance, in every case where it is possible so to do consistently 
ee Sete a ee ee ate, ome every Soe oe ee 
a reconciliation between the parties.” 


It is obvious from the above provisions that it is the duty of the Court 
to satisfy that certain requirements are complied with before granting the 
relief in a proceeding under the Act. In subs. (I) the opening words ‘‘in 
any proceeding’’ and later, the words ‘‘in such a case but not otherwise’’ 

very material. In a recent decision of this Court in Larmibat v. Lasmi- 
chand ( Chandrachud J. had to consider the question, whether s. 28 applies to 
a petition for divorce on the ground of non-restitution of conjugal rights 
under ol. (#) of s. 13(74). In that case the wife had obtained a decree of 
. restitution of conjugal rights. After a lapse of two years the husband filed 
a petition for divorce on the ground that there was no restitution of conjugal 
rights under cL (#) of s. 18(1A). The wife contended that the petitioner- 
husband had failed to comply with the decree for restitution of conjugal 
rights which amounted to a wrong within cl. (a) of s. 23(/). The husband 
sought to meet that argument by contending, as has been done by the husband 
in the present case, that the provisions of s. 13(1A) were not subject to s. 93 (1) 
of the Act, After considering the effect of the amendments made in 1964, the 
learned Judge observed (p. 84): 


... see no warrant in the language of subs. (1A) a ee ee ee ee 
wee ot eee ee a A 
In a petition filed under subs. (1A), not only is it open to the Court to consider 
whether the provisions mentioned in sub-a. (1) of = 23 are satisfied but the Court is 
under an obligation to consider that question. Section 28 is in the nature of an over- 
riding provision, not only for the reason that it governs ‘any proceeding’ under the 
‘Act, but for the more important reason that tt provides that it is only if the conditions 
mentioned in sub-s. (1) are satisfied ‘but not otherwise’ that the Court shall decrea 
the relfef sought.” 

In a more recent decision of this Court in Madhukar Bhaskar v. Saral? 
Mr. Justice Nain referred to the above ruling and held that ‘‘in granting 
relief under s. 18(1A) the Court will and must take into consideration 
s. 23(J).’’ I am, with respect, in agreement with the learned Judges in, their 
view of s. 23. Appellant’ s first contention, therefore, fails. 

This brings me to the other point whether the husband was guilty of deser- 
tion of the wife after judicial separation. Now, the desertion on which ground 
the wife obtained the decree for judicial separation was exhausted once the 
said relief was granted and the wrong which the Court has to consider under 
s. 23(1) must be subsequent to the date of the decree of judicial separation. It 
is, therefore, urged for the wife that the husband admittedly did not, make 


@ (1967) 70 Bom. L.R. 80, s.o. [1968] 8 (1971) 74 Bom. L.R. 496. 
A.LR. Bom. 382. 
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any attempt after judicial separation to get her back to his home, that such 
failure was in breach of his marital obligation to cohabit with her, and thus 
her desertion had continued after the passing of the decree of judicial separa- 
tion and, therefore, there was no resumption of cohabitation. It is contend- 
ed that such subsequent desertion amounted to a wrong within s. 28(/J) and 
therefore, though the ground of divorce mentioned in cl. (#) of s. 18(JA) 
existed, the Court should not grant divorce. On the other hand, it is urged 
for the husband that he was not after judicial separation under any duty to 
resume cohabitation and to make any effort to take her back and reestablish 
& marital home and he was not guilty of having continued desertion and, 
therefore, no wrong was committed by him. 

It will, be seen from the above rival contentions that the real question which 
arises is, whether after a decree for judicial separation is passed the other 
party, respondent to the petition for judicial separation, continues to remain 
under an obligation to cohabit with the other spouse. ` In this connection the 
provisions of s. 10(2) are material and read as under: 

“Where a decree for judicial separation has been passed, it shall no longer be 
obligatory for the petitioner to cohabit with the respondent, but the court may, on the 
application by petition of either party and on being satisfied of the truth of the state- 
ments made in such petition, rescind the decree if it considers it just and reasonable 
to do so.” 

Thus the provisions of sub-s. (2) in terms releases the petitioner to cohabit 
with the other spouse and this immunity continues till the decree for judicial 

separation is rescinded. Mr. Thacker for the wife strongly relies on the said 
provision exempting the wife to cohabit with the husband and argues to the 
effect that on the normal rule of literal construction of statutory provisions 
and bearing in mind that the marriage lays the spouses under a mutual obli- 
gation to cohabit with 'the other, the spouse applying for judicial separation 
is released from the said obligation under the decree for judicial separation 
but the other spouse whose misconduct or disability was the cause of judicial 
separation is not released from the said obligation. In other words he con- 

ds that a decree for judicial separation does not snap cohabitation on 
both sides and hence in the present case the husband remained liable to co- 
habit with the wife and was, therefore, bound to make efforts to get her back 
and resume co-habitation which he admittedly did not do and had thus con- 
tinued her desertion which amounted to a wrong of which he was taking advan- 
tage for the purpose of his present petition. He also sought to derive sup- 
port for his contention from the language of the old cl. (vis) of s. 13(1) and 
submitted that on its proper construction it implied a failure on the part of 
the other party to resume cohabitation which indicated that the said party 
continued to remain under an obligation to do so. Lastly, he also tried to 
impress upon us that the Hindu marriage is a sacrament and the scheme of 
the Act was not to encourage or favour an easy divorce and we should not 
view judicial separation under the Act as having the same consequences so 
far the parties’ obligations to cohabit were concerned as follow under the cor- 
Sis English law or even the Special Marriage Act (Indian Act No. 43 
0 

Husband’s contention based on literal construction of s. 10(2) of the Act 
may seem at first sight plausible but entirely ignores the origin and nature 
of the action of judicial separation. It is true that a marriage performed 
according to Hindu rites and ceremonies is a holy union and was indissoluble 
and neither party could divorce the other unless permitted by custom till re- 
cently when some State Laws and ultimately the Hindu Marriage Act, 1955 
introduced important changes in the law having regard to the social needs 
of the time and empowered either spouse to get judicial separation or divorce 
in certain circumstances. Prior to that the concept of judicial separation 
was unknown to Hindu marriage. Historically even in England the Courts 
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had no jurisdiction to grant judicial separation or divorce till the passing of 
the Matrimonial Causes Act, 1857. Prior to that divorce was granted by 
Ecclesiastical Courts or by Private Acta of Parliament. Divorce was of, two 
kinds, —a limited one called a divorce a mensa et thoro (separation from bed 
and board) granted by ecclesiastical Courts in cases where the husband or wife 
had been guilty of adultery or cruelty to make conjugal intercourse impossi- 
ble, and the other, divorce a vinculo matrinionis (from the bond of mar- 
riage) granted by Private Acta of Parliament in cases where the marriage was 
voidable or void spso jure. The English Matrimonial Causes Act, 1857, by 
s. 7 conferred jurisdiction for the first time on the Courts to give judicial 
separation but pot the divorce a mensa et thoro; but a decree of judicial sepa- 
ration had the same effect and same consequences as a decree by way of a 
divorce a mensa et thoro. Thus, the term ‘judicial separation’ came to be used 
for denoting a limited kind of divorce, i.e. separation from bed and board 
thereby putting an end to the parties’ obligation to cohabit with the other. 
It is worthwhile to notice that in India also the remedy of judicial gepa- 
ration was made available to the Christians by the Indian Divorce Act No. 4 
of 1869. Section 22 of the said Indian Act is identical in terms with:s. 7 
of the Matrimonial Causes Act, 1857. 

Further, as to the provision of non-cohabitation in favour of the petitioner 
spouse in s. 10(2), it may be pointed out that in England such a provision 
was contained in Summary Jurisdiction (Married Women) Act, 1895, where- 
by the Magistrates were given jurisdiction on a complaint of desertion by a 
married woman against her husband to pass an order of separate residence 
and maintenance and also to provide that the wife would be no longer bound 
to cohabit with her husband, which provision was to have the effect of a 
decree of judicial separation on the ground of cruelty. (See s. 5 of the said 
Act of 1895, now re-enacted in s. 2(/)(a) of the Matrimonial Proceedings 
(Magistratea’ Courts) Act, 1960.) In Harriman v. Harriman, the Appeal Court 
held by majority that the effect of auch an order was to terminate the conti- 
nuance of the desertion by the husband. Cozens-Hardy M. R. observed 
(p. 181): 


...By obtaining the order she not only expressed her desire that cohabitation 
should not be resumed, but effectually prevented it. The order cannot have a less 
effect than a seperation deed made after desertion, and such a deed would prevent 
the perlod of desertion from running on.” 

Finally, the House of Lords in the case of Cohen v. Cohen, while 
ing Harriman’s case on facts, approved its ratio. Lord Romer said na ey. 

‘There (in Harriman’s case) had been a decree, or what was equivalent to a decree, 
of the court, in the face of which it wes out of the question that the husband should’ make 
any attempt to return to the matrimonial domiclL” 

In England after the Matrimonial Causes Act, 1857, a series of amending. 
Tepealing and consolidating Acts were passed; (Bee Rayden on Divorce (1971) 
11th edn., p. 2007). Section 5(7) of the Matrimonial Causes Act, 1937 re- 
enacted the said a. 7 of the Act of 1857, but a new sub-s. (2) was added which 
read as follows 

‘Where the court...grants a decree of judicial seperation, it shall no longer be 

obligatory for the petitioner to cohabit with the respondent.” 
The non-cohabitation provision came to be introduced for the first time in 
the Act of 1937 which has been re-enacted in subsequent Acts (nee sB. 14(2) 
of the Matrimonial Causes Act, 1950, which in its turn was re-enacted in 
s. 12(2) of the Matrimonial Causes Act, 1965). In making an express pro- 
vision, however, the statute merely gave its sanction to what had been always 
treated as a legal consequence of judicial separation—the breach of consori- 
tum. (See Latey on Divorce, 1952, 14th edn., p. 180, pera. 320.) : 


4 [1909 P.D. 128. 5 [1940] 2% All E.R, 381. 
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The provisions of s. 10(2) of the Hindu Marriage Act are in pars materia 
with those in the corresponding section of the English Matrimonial Causes 
Acts and there is nothing in any other provision of the Act to derogate from 
the concept of judicial separation discussed above, namely, a decree of judi- 
cial separation snaps the marital tie to the extent of doing away with either 
party’s duty to cohabit with the other. But judicial separation does not it- 
self dissolve the marriage, though it affords a ground for divorce. In this 
gense a decree of judicial separation aims at divorce but the separation is 
not final and irrevocable as can be seen from the latter provisions of s. 10(2) 
and there is always a locus paenitentiae. But since on a decree of judicial 
soe the duty to cohabit ceases there can be no desertion after such 

ecree 


As regards the appellant’s contention that old ground (vss) supported his 
construction of s. 10(2), I have already expressed my view on this point. It 
is a well-established rule to be borne in mind that every part of a statute 
is to be construed with reference to its other parts so as to make a consistent 
enactment of the whole. But having regard to the very nature of the remedy 
of judicial separation and the effect of non-cohabitation provision itaelf there 
is no ambiguity or obscurity in construing the provisions of s. 10(2) and they 
are susceptible of only one meaning, namely, that after the passing of the 
decree for judicial separation both the parties are released from their mari- 
tal obligations to cohabit with the other. Therefore, as already noticed ear- 
lier, the above rule of harmonious construction of several parts of a statute 
also militates against appellant’s contention that the old cl. (vt) of s. 18 did not 
imply an element of default or wrong on the part of the other party. 


Having regard to the above legal position it is evident in the present case 
a after the pasing of the decree for judicial separation the husband was 
D bound to cohabit with the wife; in fact by reason of the said decree 
e prevented him from doing so. Therefore, there was no desertion by 
v after judicial separation. It is his evidence that he made no attempts 
to see or meet his wife as the parties were separated by the decree of judi- 
cial separation and he was right in taking up this position. No doubt, after 
a decree for judicial separation the parties or either of them may make at- 
tempts for reconciliation and even the Court is at the hearing of the peti- 
tion for divorce enjoined in every case where it is possible so to do to make 
every endeavour consistently with the nature and circumstances of the case 
to bring about a reconciliation between the parties (see s. 23(2) of the Act). 
But there is no obligation on either party to make any such attempt. The 
husband was not guilty of continuing to desert her. Both the Courts below 
took the view that the wrong of desertion had continued on the part of 
the husband as he had made no attempts to bring about a reunion with the 
wife. Mr. Justice Gatne held that after the passing of the deeree of judicial 
separation the wife. but not the husband was released from the obligation 
to cohabit. From his judgment, however, it does not appear that his atten- 
tion was drawn to the non-cohabitation provision in s. 10(2) of the Act and 
the effect thereof on husband’s obligation to cohabit with the wife. For the 
reasons already expressed, the Courts below were in error in taking the view 
that the husband remained under the obligation to cohabit with the wife and 
was guilty of continuing to desert her, and therefore, of a wrong within s. 28(/) 
of the Act 
It remains now to refer to the cases which were cited at the bar on the point 
of what constitutes a wrong after a decree for judicial separation is passed. 
On behalf of the wife reliance was placed on the case of Larmibas v. Lasmi- 
chand (supra). This authority is of no assistance to her as in that case the 
decree that was passed was for restitution of conjugal rights and not for 
judicial separation and in considering whether subsequent conduct of a party 
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amounts to a wrong different considerations may apply in a case where a 
decree for restitution of conjugal rights is passed. 


Husband relied on the case of this Court in Madhukar Bhaskar v. Saral 
(supra). In that case the wife had obtained a decree for judicial separation 
on the ground of cruelty. After an. expiration of more than two years the 
husband sued for divorce under s. 18(/4). Wife resisted it saying that the 
husband was under obligation to assure her that his previous cruelty would 
cease and that he would treat her well or to ask her to come back and stay 
with him. Mr. Justice Nain rejected wife’s said contention. It may, how- 
ever, be noticed that in support of her said contention the wife had relied 
upon the new s. 18(/A) to spell out therefrom such obligation on the part 
of her husband (see p. 501) but she did not rely also upon the provisions 
of s. 10(2) as has been done in this case by the respondent wife. 


The appellant-husband also sought to derive support from Tej Kour v. 
Hakim Singh (supra). In that case the wife had asked for divorce on ground 
of non-resumption of cohabitation under the old cl. (vm) of s. 18(J).: 
husband opposed the petition on the ground that since before the passing a 
the decree of judicial separation against him he was serving his sentence of 
life imprisonment in jail, it was impossible for him to perform his marital 
obligations. The High Court granted divorce holding that there was no con- 
dition or limitation imposed under the said cl. (vit) to grant divorce, once 
two or more years had passed after the passing of a decree for judicial 
separation. This case turned on the interpretation of old cL (vst) of s. 18(J) 
of the Act. However, in the judgment there is no reference to s. 23 of the 
Act and no discussion whatsoever whether the provisions of s. 28(1) governed 
the proceedings for divorce under the said cl. (vst) and further though there 
are some observations in para..(6) of the judgment as to the effect of passing 
of a decree for judicial separation, there is no discussion as to the effect of 
the provisions of s. 10(2) on the obligations of the spouses to cohabit with the 
other. Therefore, this authority is of no assistance to the appellant-husband 
in his contention that his subsequent conduct did not constitute a wrong: “with- 
in s. 23, but as already noticed it is definitely against his contention that the 
old ground in cl. (vie) contained an element of default which is omitted 
from the new ground under el. (+) of s. 138(/A). 


The husband also relied upon the case of Syal v. Syal However, it was a 
case for getting divorce on the ground of non-restitution of conjugal Tights 
under the new cl. (%#) of s. (LA), though there are-obgervations in the 
judgment about the nature and effect of judicial separation to the effect dis- 
cussed above. 


It may appear somewhat harsh that a party originally guilty of ee 
should ultimately be in a position to obtain divorce in the circumstances like 
the present one. But such a result follows because the aggrieved party’ itself 
asks for and obtains a decree of judicial separation thereby putting an end 
to the desertion. As already noticed, a decree of judicial separation: does 
not by itself dissolve the marriage but aims at it while leaving time to both 
the parties for reflection, adjustment and reconciliation. In this connection 
it may not be out of place to point out that a wife can obtain maintenance 
and separate residence on the ground of desertion or cruelty under s.18(J) 
(a)(b) of the Hindu Adoptions and Maintenance Act, 1956, or she may ob- 
tain an order of maintenance even while residing separately from her hus- 
band under s. 488(3) of the Code of Criminal Procedure. In such cases, how- 
ever, there is no provision exonerating the wife from her obligation to co- 
habit with the husband. But in the present case no question arises as to 
the effect of such a decree or order on parties’ mutual obligations to cohabit 
and I express no opinion on it. 


6 [1968] A.LR. Punj. 489. 
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To sum up, then, the appellant-husband was under no obligation to cohabit 
with the wife after judicial separation and, therefore, the desertion on his 
part did not continue and no wrong was committed by him after passing of 
the decree of judicial separation and the questoin of his taking advantage 
of wrong under s. 23(/) does not arise. 

In the result, the appeal succeeds and the petition for divorce must be 

granted. 


Moxa J. I agree with my brother Nathwani J., who has just delivered 
his judgment, that this Letters Patent Appeal be allowed and the order and 
judgment of the learned single Judge as well as the order and judgment of 
the Judge of the City Civil Court, Bombay, be set aside. I, however, desire 
to make my own observations on the questions raised and the state of the law. 

This is a Letters Patent Appeal filed by Jethabhai Ratanshi Lodaya against 
the order and judgment of a single Judge of this Court (Gatne J.) dated 
October 12, 1971, which appeal was directed against the decision of a Judge 
of the City Civil Court, Bombay, dismissing the appellant’s petition for divorce 
(M.J. Petition No. 1787 of 1968) under s. 18(7A) of the Hindu Marriage Act, 
1955 (hereinafter referred to as ‘‘the Act’’). 

The Letters Patent Appeal in this case raises a question of divorce law 
of considerable importance. The matter concerns the interpretation of s. 18(1A) 
as well as of s. 28 of the Act and the questions raised are such that they are 
likely to affect a fairly substantial segment of modern Hindu society. 

The facts necessary to state in order that the points raised may be ap- 
preciated are as follows: First of all it is to be noticed that the appellant 
before us, that is to say, the petitioner in M.J. Petition No. 1787 of 1968, 
is the husband and the respondent, who was the petitioner m the earlier 
petition for judicial separation, being M.J. Petition No. 1528 of 1961, is 
the wife. 

On December 16, 1956 the appellant-original petitioner and the respondent 
were married at Wadala and thereafter they stayed together at Thana for a 
relatively short period of five months till on May 12, 1957 the respondent left 
the appellant’s house. The parties have stayed separately, thereafter. 

There seems to be no indication as to what transpired between 1957 and 
1961, but it would appear that on April 26, 1961 the wife, that is to say, the 
respondent, Manabai, before us, filed a petition for judicial separation in 
the City Civil Court at Bombay on the grounds of cruelty and desertion. It 
is also to be noticed that the ground of adultery was also vaguely suggested 
but it was not pursued. 


When the said petition for judicial separation came up for hearing before 
the City Civil Court, Bombay, the advocate appearing on behalf of the res- 
pondent (petitioner therein) stated (as recorded im the said judgment) that 
his client would seek judicial separation only on the ground of desertion, 
which had admittedly taken place and had continued for more than five years 
prior to the filing of that petition. It would appear that accordingly the 
respondent did not press the other grounds of cruelty and adultery and the 
petition for judicial separation was allowed only on the ground of desertion. 
A decree for judicial separation was, therefore, passed in favour of the res- 
pondent on November 16, 1963 in M.J. Petition No. 1528 of 1961. There 
was no appeal from the said decree for judicial separation and, therefore, it 
became final in so far as a decree for judicial separation can be said to be 
final. It is not disputed that no application was made by either of the parties 
Me rescinding the said deeree under latter part of sub-s. (2) of s. 10 of the 

ct. 

Tt is also not disputed that after the decree for judicial separation was 
passed in the aforesaid circumstances, the appellant and the respondent did 
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not resume cohabitation for a period of two years and upwards so that a ground 
for divorce accrued to either party under s. 18(/A)(4) of the Act. 

It is m these circumstances that after about a further lapse of five years, 
and there being no reconciliation between the parties during that period, the 
appellant sought to bring the marriage to an end and filed the petition’ for 
divorce under s. 18(/A)(+) of the Act. This petition filed in the City Civil 
Court was numbered as M.J. Petition No. 1737 of 1968, from which the’ pre- 
sent Letters Patent Appeal arises. 

The appellant’s petition for divorce was, however, dismissed by the learned 
Judge of the City Civil Court on the ground that the appellant (as the peti- 
tioner therein) was taking advantage of his own wrong in seeking the relief 
of divorce because the reason for the parties not resuming eo-habitation was 
the failure of the appellant, after the decree for judicial separation in 1963, 
to take steps, make attempts and overtures to take back his wife to live with him 
and further that the appellant, far from doing that, had in effect categorically 
stated that he was not prepared to take back his wife to live with him `, 

It is to be noticed that the petition for divorce was strenuously opposed by 
the respondent and although she did not either examine herself or lead any 
evidence whatsoever, in her written statement, in answer to the petition for 
divorce, she contended that she was really the aggrieved party; the petitidner 
had no cause of action; and that the petitioner had made no attempts, after 
the decree for judicial separation in 1968, to take her back to his house. Curi- 
ously, while denying to the appellant (petitioner therein) the relief of divorce, 
she sought to claim back various ornaments, costly garments and utensils 
which, she alleged, the appellant had wrongfully kept back with him in his 
posession. However, she admitted that there had been no cohabitation bet- 
ween her and the petitioner for a period of two years and upwards till the 
date of the petition for divorce. It would, therefore, appear that the ground 
for divorce, as provided by s. 18(/A)(+) of the Act was clearly availablé to 
the appellant (petitioner therein). i 

The learned single Judge of this Court (Gatne J.), who heard the First 
Appeal, agreed with the findings and the reasoning of the learned Judge of 
the City Civil Court and observed that it was difficult to find fault. with 'the 
conclusion arrived at by the learned Judge of the City Civil Court and on this 
footing the appeal was dismissed. 

Reliance was placed by both the Courts on a judgment of this Court in 
Larmibai v. Lazmichand! where Chandrachud J. (now a Judge of the Supreme 
Court) held that under s. 28(7) of the Act it was open to the Court to refuse 
to pass a decree for divorce under s. 18(/A) of the Act on a petition filed by 
a party who had refused to resume cohabitation after the passing of the de¢ree 
against such person for restitution of conjugal rights. The learned Judge. 
also held that the Court was under an obligation under s. 23(/)(a) to satisfy 
itself that the petitioner in seeking a divorce on the grounds mentioned was 
not in any way taking advantage of his own wrong. 

Now, it is to be at once noticed that in that case there was a decree for resti- 
tution of conjugal rights, and even thongh it can be said that such a decree 
was not really capable of execution by the coercive process of law, wilful re- 
fusal to comply with the decree in any event could be considered as deflance 
of the Court’s mandate and, therefore, a wrong. Such defiance could thus be 
considered as the petitioner ‘‘taking advantage of his own wrong’’ within the 
meaning of s. 28(/)(a) of the Act. : 

Now, it does not require much argument to appreciate that a decree for 
judicial separation is not a decree which could be ‘‘defled’’ as such by non- 
compliance except perhaps in the unlikely event of the defeated husband 
forcing himself upon his wife and molesting her as happened in the case of 
R. v. Clarke? In that case there was a separation order in force against the 

1 (1967) 70 Bom. L.R. 80. i 2 [19] 2 All E.R. 448. | 
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husband but nevertheless he appears to have forced his attentions on his wife 
and he was charged on indictment with the rape of his wife and with assault 
on her. It was held that by reason of the separation order the husband was 
not entitled to have intercourse with her without her consent. This is obvi- 
ously an extreme case where a decree for judicial separation may be said to 
have been defied because by reason of the decree the wife was no longer bound 
to cohabit with her husband. But it is to be observed that in such an event 
the husband was hardly likely to petition for a divorce on the basis of the 
decree for judicial separation. 

Mr. Rele, the learned advocate for the appellant, placed the followmg main 
proposition before us: ‘‘Whether the failure of a party, against whom a de- 
cree for judicial separation has been passed, to make attempts to bring about 
a re-union will amount to e wrong within the meaning of s. 23(/)(a) of the 
Act.’’ Mr. Rele contends that there is no obligation on a spouse against whom 
a decree for judicial separation has been passed to remedy the matrimonial 
wrong or offence on the basis of which the decree was made and that by reason 
of the decree for judicial separation having been passed neither party is obli- 
gated to cohabit with the other. In other words, the contention is that there 
was no obligation or duty cast on the appellant after the decree for judicial 
separation had been passed in 1963 against him on the ground of deser- 
tion to reverse or remedy the said matrimonial wrong of desertion by 
calling upon the respondent to come back and live with him. Mr. Rele has 
placed reliance on s. 10(2) of the Act for his contention that on a correct inter- 
pretation thereof if both the parties are absolved from the matrimonial obli- 
gation to cohabit, then the appellant’s desertion could not be said to be a conti- 
nuing matrimonial wrong and that, therefore, it could never be contended 
that the appellant was taking advantage of his own wrong in seeking the relief 
of divorce on the ground contained in s. 18(1A)(+) of the Act. 

Mr. Rele also contended that the right to apply for a divoree under 
s. 18(1A) was absolute and unqualified and that the only condition for relief 
was that the ground mentioned in s. 18(/A)(¢) or (#) was shown to factually 
exist. 

Mr. Thacker, the learned advocate for the respondent Manabai, on the 
other hand, contends that, as held by the learned Judge of the City Civil 
Court, and confirmed by the learned single Judge of this Court, a decree for 
Judicial separation does not affect the marriage itself which continues to exist 
and, therefore, the party against whom the decree for judicial separation is 
made contintes to remain bound by his or her matrimonial] obligations and if 
that party, even after the decree for judicial separation has been passed, does 
not make any attempts or overtures to take back the spouse and obtain a re- 
union, then such a party commits a wrong and cannot take advantage of that 
wrong in allowing the time to run out so that the ground for divorce under 
8. 13(/4A) comes into existence. Mr. Thacker further contends that when a 
spouse is guilty of desertion then even after the decree for judicial separation 
has been obtained by the aggrieved spouse the desertion continues and such 
a desertion must be held to be a matrimonial wrong, which is continuing. 

The suggestion appears to be that while the winning spouse, having obtain- 
ed a decree for judicial separation, is absolved from the duty to cohabit, the 
defeated spouse is not so absolved and must go on making genuine, bonafide 
and persistent efforts to obtain a reconciliation, pursuant to his or her matri- 
monial obligation. If the winning spouse relents well and good, and if he or 
she does not and two years pass in spite of efforts on the part of the defeated 
spouse to resume cohabitation, then and then only the right accrues to the 
defeated spouse to obtain a divorce on the ground contained in s. 18(1A) (4). 
Mr. Thacker also places reliance on 8. 10(2) of the Act and it is his argument 
that the words used in s. 10(2) viz. ‘‘Where a decree for judicial separation 
has been passed, it shall no longer be obligatory for the petitioner to eonep 
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with the respondent, . =” are so framed that on a literal construction, which, 
according to him, is the only construction ‘possible only the petitioner is re- 
lieved of the marital obligation to cohabit. 

At the very outset we asked Mr. Thacker to address us on what appears to 
me to be the central question in the present case, that is, what is the effect of 
a decree for judicial separation. I shall deal with this aspect after a refer- 
ence to the relevant sections and the legal position as obtaining. 

This brings me to a consideration of the scope and content of as. 10(2), 18(7A) 

and 23(J) of the Act, in relation to a petition for divorce on the ground that 
the parties have not resumed cohabitation for two years or upwards after a: 
decree for judicial separation has been passed. It will also have to be con- 
sidered as to what are the rights and duties of a spouse against whom a decree 
for judicial separation has been passed. 
. It is, therefore, appropriate to first of all notice the state of the law in this 
behalf and then to find ont in the instant case whether the appellant was in 
fact taking advantage of his own wrong so as to disentitle him to the relief of 
divorce, as the trial Court and the learned single Judge of this Court seem to 
have found. l 

Now, if ss. 10 and 13 of the Act are perused, it would be noticed that the 
several grounds for judicial separation or divorce comprise either a matri- 
monial offence or wrong or a disability, which in turn may be either’ self- 
inflicted or fortuitous. Looking at s. 10, it will be noticed that ground 
(a) viz. desertion, ground (b) viz cruelty and ground (f) viz. extra-marital 
sexual intercourse are obviously matrimonial offences or wrongs. Ground 
(ec) viz. leprosy, ground (g) vis. venereal disease and ground (e) viz. unsound- 
ness of mind are obviously disabilities. Even as regards venereal disease is 
concerned, contrary to popular view it can be contacted innocently and, there- 
fore, it would be a disability and not a wrong. 

Turning now to s. 13 of the Act we find that ground (i) viz. adultery, ground 
(vi) viz. renouncing the world by entering any religious order may also be 
characterised as matrimonial offences in so far as the person after having taken 
upon himself the marital obligations could not be expected to renounce the 
world and thereby leave his spouse without the benefit of the marital obligations 
otherwise imposed on him or her. The other grounds under s. 18(/) are ob- 
viously disabilities. 

The two grounds introduced by the Hindu Marriage (Amendment) Act, 
1964, and which are now contained in subs. (JA), must of necessity be placed 
in a separate category. I will revert to this aspect at a later stage. 

It requires to be noticed that the petition for divorce with which this Lettera . 
Patent Appeal is concerned was filed by the appellant on the ground that after 
the decree for judicial separation had been obtained by the respondent in 1968 
“‘there has been no resumption of cohabitation’? within the meaning of 
s. 18(7A) (4) of the Act. Section 13(74) reads as follows: 

“Hither party to a marriage, whether solemmized before or after the commence- 
ment of this Act, may also present a petition for the dissolution of the marriage. by a 
decree of divorce on the ground— 

(4) that there has been no resumption of cohabitatlon as between the parties to 
the marriage for a period of two years or upwards after the passing af a decree for 
judicial separation in a proceeding to which they were parties; or 

(H) that there has been no restitution of conjugal rights as between the parties 
to the marriage for a period of two years or upwards after the pessing of a decree for 
restitution of conjugal rights in a proceeding to which they were parties.” . 

By the same amending Act of 1964 which introduced sub-s. (JA) in a. 18, 
cls. (vm) and (iz) of s. 18(/) of the Act were deleted, but it is appropriate 
to set out s. 13(7) before the amendment and it reads as follows: 

“13. (1) Any marriage solemnized, whether before or after the commencement of 
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this Act, may, on a petiton presented by elther the husband or the wife, be dissolved 
by a decree of divorce on the ground that the other party— 

(i) is living in adultery; or 

(H) has ceased to be a Hindu by conversion to another religion; or 

(4i) has been incurably of unsound mind for a continuous period of not less than 
three years immediately preceding the presentation of the petition; or 

(w) has, for a period af not less than three years immediately preceding the pre- 
sentation of the petition, been suffering from a virulent and incurable form of leprosy; or 

(v) has, for a period of not leas than three years immediately preceding the presente- 
of the petition, been suffering from venereal disease in a communicable form; or 

(vi) has renounced the world by entering any religious order; or 

(vH) has not been beard of as being alive for a period of seven years or more by 
those persons who would naturally have heard of it, had that party been alive; or 

(vit) has not resumed cohabitation for a space af two years or upwards after the 
passing of a decree for judicial separation against that party; or 

(ix) has failed to comply with a decree for restitution of conjugal rights for a period 
of two years or upwards after the passing of the decree.” 


It is also appropriate at this stage to set out s. 28(/)(a) of the Act because 
it was on an interpretation and application of that section that the appellant’s 
petition for divorce was dismissed by the learned Judge of the City Civil Court 
= the said dismissal confirmed by the learned single Judge (Gatne J.) of this 

urt. 

“23. (1) In any proceeding under this Act, whether defended or not, if the court is 
satisfled that— 

(a) any of the grounds for granting relief exists and the petitioner is not im any 
ee er nae ere eerste eer ee oe eee ar ee 
relief, .. 


It is aaan that there is a marked difference between the language of 
the old els. (vës) and (iz) of s. 13(7) on the one hand and the newly intro- 
duced sub-s, (JA) on the other hand. The true effect of this difference will 
have to be considered. 


Whereas under s.18(J) (ums) of the Act, as it existed prior to 1964, a Hindu 

iage could be dissdlved on the ground that the other party had not resum- 

ed cohabitation for a space of two yeara or upwards after the passing of a 
decree for judicial separation against that party, the new subs. (JA) now 
provides that either party may apply for a divorce on the ground ‘‘that there 
has been no resumption of cohabitation as between the parties to the marriage.’’ 


Similarly, in the case of a decree for restitution of conjugal rights, it was 
provided before the amendment that the marriage could be dissolved on the 
_ground that the other party had failed to comply with the decree ete. But 
after the amendment Act of 1964 either party can apply on proving to the 
Court that ‘‘there has been no restitution of conjugal rights as between the 
parties. . a 

The re introduced by the amendment Act of 1964, in my opinion, clear- 
ly suggests that the concept of default of the offending party as furnishing the 
ground for divorce has been eliminated so far as the two grounds in sub-s. (14) 
are concerned; that is why they fall in a somewhat separate category. In other 
words, the concept of matrimonial wrong or disability as furnishing a ground 
for divorce, although it continues to exist so far as s. 18(7) is concerned, stands 
excluded so far as the grounds in s. 13(JA) are concerned. 


In fact it is substantially clear that the real ground now for granting a divorce 
under the newly introduced sub-s. (JA) is the reluctant realisation that the 
marriage has failed; that absence has not made the heart grow fonder and that 
if two or more years could pass without a-reunion or reconciliation in sight, 
then it would be unrealistic to hope that the marriage would still survive. 
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As Nain J. has tersely put it in Madhukar Bhaskar v. Sara? (to which I will 
again revert) at p. 498: 


“.,.the enactment of s. 13(1A) in 1964 is a legislative recognition of the principle 
that in the interest of society tf there has been a break-down of the marriage, there is 
no purpose in keeping the parties tied down to each other.” 

Before making the above observation, Nain J. had, earlier in the same case, 
observed as follows (p. 497): i 


“...The ground for the granting of the relief of judicial separation is the matri- 


been no resumption of cohabitation as between the parties to the marriage for a period 
of two years or upwards. The reference in that case is to an existing state of affairs 
between the parties to the marriage, that is that there has been no resumption of 


cohabitation between the parties for a period of two years or upwards. The reference 
is not to a matrimonial offence or wrong committed by a party.” 


The scope and content of s. 13 of the Act has been very lucidly explained by 
Nain J. in the same case and I can do no better than reproduce the relevant 
passage, which appears at p. 499: 

“Under s. 18(1) of the Hindu Marriage Act the Court may grant divorce either 
on account of a specifled matrimonial offence, a disease or a party to the marriage not 
being heard of for a period of seven years, which may be due to no fault of his as 
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that the party against whom a decree for restitution of conjugal rights 
been passed had failed to comply with the decree. These grounds were contained 
and 
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whose favour the decree for judicial ‘separation or restitution of conjugal rights has 
been passed, but also to the other party against whom such decree has been passed 
to apply for divorce. If the decree is for judicial separation, all that is required is 
that there should have been no resumption of cohabitation as between the partios to 
the marriage for a period of two years or upwards, If the decree is for restitution of 


all that is required is that there should have bean no restitution of 
conjugal rights for a period of two years or upwards. Section 18(1A4) refers to ‘exist- 


to the wronged party and not to the wrong-doer.” A i 


There is no doubt that what s. 18(/A) postulates is that the judicial separa- 
tion factually continues or in the case of a decree for restitution of co 
‘rights, restitution of conjugal rights has not taken place. To bring into ‘these 
additional grounds for divorce the further consideration as to who was at fault 
in relation to the original matrimonial offence on the basis of which the decree 
for judicial oe a or restitgtion of conjugal rights was passed is to!read 
more into s8. 18(/A) than it contains. | 

If the ground for judicial separation is desertion, then it would be unrealistic 
to suggest that even after the decree the matrimonial offence or wrong of deer- 
-tion continues. If the' ground for judicial separation was cruelty, then again 
8 (1971) 74 Bom. L.R. 406. ! 
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it would be unrealistic to suggest that the matrimonial wrong or offence of 
cruelty continues in so far as there is no assurance forthcoming from the spouse 
that he or she will no longer be cruel and will henceforth treat the aggrieved 
spouse with utmost consideration and in full compliance with marital obliga- 
tions. 

It may be noticed that one of the grounds on which the deeree for judicial 
separation can be passed under s. 10 of the Act is also that the other party has, 
after the solemnising of the marriage, had sexual intercourse with any other 
person than his or her spouse. Now, this is obviously a matrimonial wrong or 
offence but can it be said with any show of reason or logic that that wrong con- 
tinues; that even after the decree for judicial separation has been passed it 
would be obligatory upon the defeated spouse to come forth with an assurance 
and declaration that he would sin no more? 

In my opinion, on a correct view of the effect of a decree for judicial sepa- 
ration it should be clear that once a decree has been passed the matrimonial 
wrong or offence on which it was based exhausts itself. It would not be open 
to the parties to look back after the Court has pronounced its judgment and 
determined that one of the parties was guilty of a matrimonial offence on the 
basis of which either a decree for judicial separation or a decree for restitution 
of conjugal Tights has been made. 

It is necessary at this stage to consider. the effect of a decree for judicial 
separation on the matrimonial rights and obligations of the parties to the 

As stated above, we asked the learned advocates for the parties to 
address us on this very question, because, in our view, the decision in the in- 
stant case would depend on an ascertainment of the rights and obligations of 
the parties to a Hindu marriage and, in partciular, the effect of the decree for 
jadicial separation on such rights and obligations. 

There is no doubt that the tie of marriage grants certain rights to the parties 
and also places certain obligations on them. This is particularly so in the case 

of a Hindu marriage. 
~ It has been contended that the expression ‘‘it shall no longer be obligatory 
for the petitioner to cohabit with the reapondent’’ would suggest that only the 
petitioner is absolved from the marital obligation by reason of the decree for 
judicial separation having been passed i in favour of the petitioner and further 
that by implication the respondent is not so relieved of his or her obligation to 
cohabit with the petitioner. 

Now, the effect of a decree for judicial separation is only this; it puts the 
marriage, so to say, in cold storage without dissolving it there and then. In 
other words, there is a suspension and as s. 10(2) says, the petitioner is ab- 
solved from the obligation to cohabit. It would, therefore, on principle and 
authority follow tbat after such a decree has been passed by the Court, the obli- 
gation of the petitioner to cohabit with the respondent is suspended ‘and on a 
logical follow up it would come to this that the right of the respondent would 
also be suspended. 

It is appropriate at this stage to reproduce herein s. 10(2) of the Act, which 
is as follows: 

“(2) Where a decree for judicial separation has been passed, it shall no longer 
be obligatory for the petitioner to cohabit with the respondent, but *the court may, on 
the application by petition of elther party and on being satisfled of the truth of the 
statements made in such petition, rescind the a aa 
able to do so.” 


There is no substance, therefore, in the eantenion that pianos after a de 
cree for judicial separation hag been passed the marriage continues the marital 
obligation to co-habit also continues but only the petitioner’s obligation is sus- 
pended. , In my opinion, the expression ‘‘it shall: no longer be obligatory for 
the petitiqner to cohabit with the respondent’’ can, on a fair and correct inter- 
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pretation, only mean that the petitioner having obtained an order of separa- 
tion from the Court is protected from the overtures of the respondent and 
both party are relieved of the obligation to cohabit. Now, it will be noticed 
that a de facto separation would obviously not protect the petitioner from the 
unwelcome attention or overtures of the respondent. An illustration has been 
furnished by the case of R. v. Clarke where a-husband forced his attention on 
an unwilling wife even though she had obtained an order for separation. Sub- 
section (2) of s. 10, it would, therefore, appear to me is designed to protect 
the -petitioner after he or she has sought the intervention of the Court and on 
having established any of the grounds available obtained a decree for judicial 
separation. There are innumerable cases where on a failure of their marri 
the husband and wife have lived apart for several years without having had 
to go to the Court to obtain a decree for judicial separation. 

It is significant that the learned commentator of Mulla’s Hindu Law, 13th ed., 
at p. 647, has made the following observation as to the effect of a decree for 
judicial separation under the Hindu Marriage Act, 1955: f 

“A. legal or judicial separation permits the parties to a marriage to live: apart. 
Sub~section (2) in terms states that where a decree for judicial separation has been 
passed, it shall no longer be obligatory for either party to cohabit with the: other. 
The effect of the decree is that certain mutual rights and obligations arising from the 
marriage are as it were suspended and the rights and duties prescribed by the‘ decree 
are substituted therefor. The decree does not sever or dissolve the marriage te which 
continues to subsist. It affords an opportunity for reconciliation and adjustment It _ 
may fall by a reconciliation of the parties in which case the rights of respective parties 
which flowed from the marriage and were suspended are restored. Where there is 
no reconciliation and cohabitation is not resumed, it serves after two years of the 
passing of it as the basis for the dissolution of the marriage by a decree of divorce. 
{S. 18(1A)].” i 

It is true that a commentary in a tert book is not binding on the Court, but 
when it is to be found in a learned treatise on a relevant law it can and does 
have persuasive value in so much as it demonstrates that the view of the: jurist 
and that of the Court coincides. | 

In my opinion, the effect of a decree for judicial separation would be that 
ance a decree has been passed the matrimonial wrong or offence on which it 
was based whether ‘desertion’ or ‘cruelty’ ete. exhausts itself and it would 
not be open to the partiea to look back (after the Court has pronounded its 
judgment and determined that one of the parties was guilty of a matrimonial 
offence such as desertion) and to say that the matrimonial offence of desertion 
continues. The correct view would be that once a decree has been passed the 
matrimonial offence of desertion (with which we are concerned in the instant 
case) would come to an and. | 

I am supported in this view by a statement in Halsbury’s Laws of England, 
8rd ed. Vol. 12, para 500 at p. 263, and para 511 at p. 267, to the effect 'that a 
decree for judicial separation terminates the desertion during the continuance 
of the decree. | 

There is authority for the proposition that after a decree for Judicial sepa- 
ration has been obtained by a spouse then it shall be no longer obligatory for 
either party to cohabit with the other and it follows that neither party shall 
be under any obligation to make an attempt to come back to his D and 
resume cohabitation. It would not be obligatory for a husband agamst! whom 
the wife has obtainted a decree for judicial separation on the ground of degertion 
to make efforts to obtain reconciliation or reunion and resumption of cohabita- 
tion. Looked at from the point of view of common report as to what is human 
nature it would on principle and authority follow that after such a decree it 
could not be legitimately expected that the respondent, whose matrimonial 
wrong has led to the decree for judicial separation and against whom an order 
has been go made would suddenly acquire angelic qualities and seek to atone 
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for his former sms by making sincere and bona-fide attempts- to- undo or re- 
verge the wrong on the basis of which the decree for judicial separation was 
obtained against him. It would indeed be illogical to gay. that the law expects 
from a spouse who has deserted the other, sincere attempts to obtain recon- 
ciliation after a decree for judicial separation has been passed, while it does 
not expect the same conduct from him or her before the detree for judicial. 
Separation is passed. 

The case of Harriman v. Harriman‘ is in point on the question whether it 
could be said that a respondent to a decree for judicial separation was under 
an obligation or duty to make attempts to reverse the wrong that he or she 
has done and obtain or at least make sincere efforts to obtain reconciliation 
and take his or her spouse back. In that case it was held by the Court of 
Appeal that the effect of the non-cohabitation clause in the Magistrate’s order 
(which provision had the effect, in all respects, of a decree for judicial separa- 
tion) was to prevent the continuance of the desertion after the date of the 
order. 

It is appropriate to refer to the relevant observations of some of the Judges, 
who decided that case. Cozens-Hardy M. R. said (p. 181): / 


“...But in my opinion it is impossible that the petitioner, who tin March, 1906, 


husband’s desertion continued after that date.” 


Fletcher Moulton L.J. made perhaps the most pertinent observation on the 
point in question and this is what he said (p. 187): ` 

“...But that order also contained the following provision In its operative part— 
‘And it is ordered that the maid applicant be no longer bound to cohabit with her 
husbend the sald defendant.’ It appears, therefore, that at the request of the petl- 
tioner the Court made an order which, if walid and effective, took away from the 
respondent the right to cohabitation. If that order was valid, there is, to my mind, 
no possible doubt that desertion by the husband im the legal sense of the term ceased 


by non-cohabitation when he has not the right to cohabit.” 


Farwell L. J. said (p. 146): 
“...But I fall to see how a husband who is prevented by the order obtained by 


who has rejected her husband cannot call herself deserted by him.” 


Kennedy L. J. said (p. 154): 

“ ..How can a husband be sald to be deserting his wife ‘without cause’ or ‘with- 
out reasonable excuse’ so long as his wife has obtained an order which its still on foot 
and which debars him from returning to her? How can he be bound to cohabit, if 
she is not?” l 

In Robinson v. Robinson, the case of Harriman v. Harriman (supra) came 
up for consideration and Horridge J. made the following observation (p. 855): 

“I think the effect of the section which makes the order equal to a decose for 

judicial separation does away with the duty of either spouse to cohabit with the other.” 
It may be stated that one of the learned Judges in Harriman v. Harriman, 
Buckley L.J., had made an observation that (p. 148): 
“ ..I do not at all intend to decide that the existence of a non-cohabitation order 
precludes the possibility of proving desertion continuing after Hs date.” 
This observation was not approved in Robsnson v. Robinson (supra). 
Some time in 1940 the decision in Harreman v. Harriman (supra) was ap- 
proved by the House of Lords in Cohen v. Cohen, and Lord Romer, who spoke 
4 Hen] P.D. 128. 6 [1940] All E.R. 881. 
5 [1919] P.D. 352. 
B.L.A—21, 
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for the Court, referred to it in the following manner (p. 387): 


obtained an order under the Summary Jurisdiction (Married Women) Act, 1895, s. 5, 


effect of a decree of judicial separation. In Dec., 1907, the wife presented a: petition 
for dissolution of the marriage on the grounds of the husbend’s adultery and deser- 


any attempt to return to the matrimonial domicil” 
Later on, in the same case, Lord Romer, while discussing Lapingion v. Lap- 
moton, said (p. 887): | 
..for the decree af judicial separation which he was ready to grant would 
neceasartly being the deertion fo en end, in aocordance with the decision in Haminan 
v H 


Mr. Thacker, the learned counsel for the respondent, has contended that the 
decision in Harriman v. Harriman was no authority that the desertion ends as 
goon as a decree for judicial separation is passed. According to him, deci- 
sion was 3 to 8 and at least 2 of the learned Judges had countenanced the argu- 
ment that evidence could be led to show that the husband against whom the 
separation order had been passed was staying away from the wife not because 
there was an order against him but because his intention was to desert and to 
continue to desart. 

' Now in view of the summary of the decision in Harriman v. Harriman, 23 
made by the House of Lords in Cohen v. Cohen, it is difficult to agree with 
Mr. Thacker that the case of Harriman v. Harriman is not an authority: on the 
point that desertion comes to an end on the passing of a decree for judicial 
separation. It is not necessary to deal with the question of any evidence being 
taken by the Court to ascertain the reason for the husband remaining away 
from the wife, as it is not relevant for the present purpose. Indeed, in the case 
before us there is no such evidence and the point, therefore, becomes academic. 

Mr. Thacker also sought to show that there was a difference between the con- 
cept of judicial separation as obtaining in Bngland and that under the Hindu 
Marriage Act of 1955. We are unable to agree that such is the case., As a 
matter of fact, any idea of judicial separation of marriage was unknown in 
relation to a Hindu marriage and it is only after legislation in that behalf in 
the form of the Hindu Marriage Act and other Acts, which were passed spbstan- 
tially on the Hinglish concept of a legal- separation between husband and wife 
that the right to judicial separation has been given to a Hindu spouse. 

-Before going to discuss the effect of the legal position as it obtains, 'on the 
facts of the case before us, it may be appropriate to consider s. 23(J) (a) of the 
Act. 

It would appear that there are two views and some conflict of judicial pinion 
as to the effect of s. 23(7) (a) of the Act on the granting of a decres for divorce. 

One view is that even though the grounds contained m s. 18(14) do not refer 
to any matrimonial offence or wrong as such (unlike some of the grounds for 
divorce contained in s. 18(1)), the two grounds in s. 138(/A) dp not confer an 
absolute or unrestricted right on a party to obtain a decree for divorce. It is. 
therefore, contended that it would be perfectly open to ths Court to consider 
whether the provisions of s. 28(/)(a) are satisfied before granting a ie for 
divorce. 


Y (1888) 14 P.D. 21. 
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In Lacmibas vy. Larmichand (supra), this Court has held that in a petition 
filed under s. 18 (1A) of the Act not only is it open to the Court to consider 
whether the provisions mentioned in s. 28(/) of the Act are satisfied but the 
Court is under an obligation to consider that question. Section 23 is in the 
nature of an over-riding provision, not only for the reason that it governs ‘‘any 
proceeding’ under the Act, but for the more important reason that it pro- 
vides that it is only if the conditions mentioned in sub-s. (Z) are satisfied ‘‘but 
not otherwise’’ that the Court shall decree the relief sought. 


The other view is that s. 23 would have no application since the Legislature 
must have had the section in mind and nevertheless chose to introduce sub- 
s. (JA) in s. 18 by the Hindu Marriage (Amendment) Act of 1964 The 
argument is that when the very ground for divorce is the continuance of 
the judicial separation granted by the same Court there is no reason why 
considerations contained in s. 28(1)(a) should be imported. Now the langu- 
age of s. 23(/) including the words ‘‘in any proceeding under this Act’’ go 
to show that s. 23 must apply even to a petition for divorce on the grounds 
contained in s. 13(/4), which petition is undonbtedly a proceeding under this 
very Act. Indeed if the Legislature wanted to exclude the operation of s. 28 
for the grounds contained in s. 13(1/A), it could very well have said so. 


As held by this Court in Madhukar Bhaskar v. Saral (supra), ‘‘there can 
be little doubt that in granting relief under s. 13(/A) the Court will and must 
take into consideration s. 28(1).” 

In my opinion, if attention is focussed on the nature of the wrong or 
disability which the Court is required to take into account for ‘‘the purpose 
of such relief,’’ i.e. the petition for divorce on the grounds contained in 
s. 18(1A), then it will be noticed that there is no real conflict between the 
two views i.e. as to whether s. 23(/) of the Act will apply or not, if regard 
is to be had to the fact that s. 13(1A4) refers to an existing set of facts, that 
is to say, in the case of judicial separation that there has been no resumption 
of cohabitation and in the case of restitution of conjugal rights that in fact 
there has bean no restitution. If that is so, then a reference to what I might 
describe as the earlier matrimonial offence or wrong on which the deeree for 
judicial separation or restitution of conjugal righta was passed would be un- 
warranted. It would only be the conduct (if any) of the petitioner after the 
passing of the decree for judicial separation or restitution of conjugal rights 
forming the ground for the petition of divorce that would have to be taken 
into account by the Court under s. 23(/)(a) and it is this subsequent conduct 
of the petitioner which would have to be taken into consideration for the 
Court to satisfy itself that the petitioner is not in any way taking advantage 
of his or her own wrong and/or disability for the purpose of such relief, that 
is to say, for the purpose of the petition for divorce. I am supported in this 
view by the observations of Nain J. in Madhukar Bhaskar v. Saral (supra), 
where he states at p. 497: 

“It ig the conduct of the petitioner after the paming of the decree for judicial 
separation that has to be taken into consideration for deciding whether the petitioner 
is or is not taking advantage of his own wrong and that such a wrong or disability 
must be for the purpose of such relief as the petitioner wants in the petition for 
divorce.” 

Tt is thus to be noticed that when a petition for divorce is based on either 
- of the two grounds mentioned in s. 18(JA), 8. 23(/) will apply and it would 
be the duty of the Court to satisfy itself that not only does the-ground for 
granting the relief for divorce exists but that the petitioner is not in any 
way taking advantage of his or her own wrong or disability, if any, for the 
purpose of the relief of divorce. But the scope of s. 28(/)(a) in relation to 
the grounds for divorce, as contained in s. 13(/.A), must, in my opinion, of 
necessity and logic be somewhat limited. It is not possible to envisage what 
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kind of wrong or disability would have to be taken into, consideration. Human 
ingenuity being what it is, there is no doubt that many cases will arise where 
notwithstanding that a ground for divorce exists, there may be something in 
the conduct of the petitioner which would be so reprehensible that‘ the ‘Court 
would deny to such a petitioner the relief by way of divorce, on the conai- 
deration that the petitioner was taking advantage of his or her own wrong. 

Our attention has been drawn to judgments of the various High Courts on 
the question whether’ s. 23(1) (a) of the Act is attracted to a petition for 
divorce on the grounds contained in s. 18(/A) of the Act. They are, Ishwar 
Chander v. Pomila Ahluwalia? Syal v. Syal? Shants Devi v. Ramesh Chan- 
dra? and Tej Kour v. Hakim Kingh.! 

Now, in the case of Ishwar Chander v. Pomua Ahluwalia (supra), there 
was a decree for restitution of conjugal rights in favour of the husband against 
the wife and that was not a question relating to the effect of a decree for 
judicial separatron. No further reference need be made to this case. 

In the ease of Syal v. Syal (supra), also there was a decree for restitution 
of conjugal rights and it was held that it was the husband who wanted to 
end the marriage and that the proceedings adopted by the husband were from 
the very start with a view to end the marriage. 

In the Jammu & Kashmir case, which was under s. 13(/) (vw) thé wife 
was granted a decree for judicial separation even though the husband was 
anxious to resume cohabitation with his wife but was prevented from | doing 
so by his incarceration in jail. It was held that the wife was entitled to 
a decree for divorce. It is to be noticed that s. 23(1)(a) of the Act has not 
even been referred to and, therefore, this particular case cannot be of any 
help to either of the parties. 

As I have stated above, it is possible that different considerations may arise 
where the ground fdr divorce is that contained in s. 13(14) (s), but we are 
not directly concerned with that aspect in the present case. 

In the light of the state of the law set up I shall now proseed to lal 
the facta of this case and the contentions raised by the parties. As sta 
me, the central question is whether there was an obligation on the appellant 
to make efforts to obtain a reunion with the respondent notwithstanding the 
decree for judicial separation having been passed against him in 1963 and 
further whether by not doing so he could be said to be taking advantage of 
his own wrong, when seeking the relief of divorce. 

It has already been stated that the learned trial Judge of the City’ Civil - 
Court held that the relief could not be granted to the appellant because he 
had failed to make attempts to obtain a reunion with the respondent, after 
the decree for judicial separation was passed in 1963. The learned Be of 
the City Civil Court framed an issue which, according to him, was the only 
issue which arose in the case before him and the issue is in the —" 
words: 

“Whether in seeking a dimolution of his marriage with the respondent by a |decree 
for divorce on the grounds mentioned in his petitlon, the pethloner seeks to take 
advantage of his own wrong?” | 

The earned Judge of the City Civil Court then went on to aaiye the 
evidence of the petitioner, who, it may be noticed, was the only witness, as 
the respondent did- not choose to step into the box or lead any evidence on. 


her behalf. It would appear that the appellant made a statement in hig evi- ~ . 


dence before the City Civil Court in which he stated that ‘‘I am not prepared 
to take my wife to live with me. I do not want to take her back because she 
has been separated from me by a decree of the Court.’? The learned Judge 
on the basis of this statement and nothing else came to the conclusion thag the 


: 982] ALR. Pun po 10 968) AIR . Pat, 27. 
Hoes {ATR Punj. 11 [1965] A.LR. Jaamu & Kashmir 111. 
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petitioner had by not making any efforts to obtain a reunion with the res- 
pondent and by stating that he did not want to take her back had committed 
a matrimonial wrong even-after the passing of the decree for judicial separa- 
tion in favour of the respondent on November 6, 1968. The learned Judge 
of the City Civil Court held that 

“the absence of co-habitation is attributable directly to the conduct af the peti- 
tioner. It was his obligation by virtue of the subsistence of the marriage to go and 
Hve with the wife. He has admittedly made no attempts to do so and hes stated in 
his evidence that he does not wish to take his wife even today.” 


On this finding the learned Judge of the City Civil Court came to the con- 
clusion that the petitioner was taking advantage of his wrong and dismissed 
the petition. 

In the appeal from that order, which appeal, as stated above, was also 
dismissed by a single Judge of this Court (Gatne J.) on October 12, 1971, the 
learned single Judge on the basis of the statement made by the appellant, 
which has been quoted above, and on the contention raised by the respon- 
dent in her written statement, that she was always willing to live under the 
100f of her husband, made the following observations: 


“The position, therefore, is that a decree for judicial separation has been passed 
against the husbend on the ground of his betng guilty of desertion. That decree was, 
therefore, necessitated by a wrong done by the husband himself. Even after that 
decree has been passed, the same wrang has continued, because the husband has ad- 
mittedly made no attempts to bring about a re-union with his wife. If in these cir- 
cumstances the learned Judge came to the conclusion that the husband was taking 
advantage of his own wrong, it is dificult to find fault with that conclusion.” 


Reliance was placed on the decision of this Court in Lagmsbas v. Lacmicand 
(supra). But it is clear that that case is only authority for the proposition that 
deflance of a decree for restitution of conjugal right was a wrong for the 
purpose of s. 238(/)(@) of the Act. It is, in my view, not an authority for 
the proposition that even after the decree for judicial separation the res- 
pondent-husband is under a marital obligation not only to cohabit but also 
to make genuine and persistent efforts to obtain; a reunion. 

It is obvious that the decision of the learned Judge of the City Civil Court, 
as confirmed by the single Judge of this Court, proceeds on the footing (in 
my view erroneous) that the decree for judicial separation having been passed 
against the appellant by reason of his own wrong i.e. desertion, it was the 
duty of the appellant to remedy that wrong in order to entitle him to a peti- 
tion for divorce, otherwise it would be said that he was taking advantage of 

is own wrong. I am afraid, that such a construction is neither warranted 
by the language of the relevant sectiona nor by principle. 

As discussed above, the correct view is that after a decree for judicial sepa- 
ration ig passed fhe desertion terminates and there can be, therefore, no con- 
tinuation of that matrimonial wrong of desertion after the passing of the 
decree. No obligation to remedy the wrong which led to the passing of the 
decree for judicial separation or restitution of conjugal rights can be spelled 
out against the defeated spouse either from s. 18(/A) or from s. 28(/)(a) of 
the Act. The grounds in s. 13(/A), as already stated by me, pertain to the 
state of affairs or a factual position without any element of default or failure 
by other party. 

I a husband or a wife is not prepared to take back his or her spouse 
(as he or she was to begin with when he or she deserted his or her spouse 
before the decree for Judicial separation) after the decree, then it can only 
mean that the prior matrimonial offence or wrong was not reversed or re- 
medied. It stands to reason that the decree for judicial separation could 
be passed only because the delinquent husband refused to terminate the de- 
sertion. In the instant case the appellant deserted the respondent and did 


826 i ~ THA BOMBAY LAW REPORTER. [VOL LXXVI. 


not wish to resume cohabitation. Can it be said with any show of reason 
that what the appellant did not or would not do before the decree, vis. ter- 
minate the desertion and take his wife back, would be his duty to do after 
the decree for judicial separationf On a true construction of the relevant 
provisions of the law and the effect of a decree for judicial separation, both 
the husband and the wife are entitled to live separately (and in a majority 
of cases peacefully), as per the orders of the Court and they are, in my. opi- 
nion, in no way obligated to resume cohabitation or to make overtures to each 
other, although it can be said that there is nothing in a decree for judicial 
separation which would prevent the parties, if they are so minded, to be 
reconciled to each other and to resume cohabitation, if they choose to do aso. 
The only result of such resumption of cohabitation would be that neither of 
the parties would be able to take recourse to the grounds contained in s. 13(1A) 
for obtaining a divoree if they should unfortunately fall out again. 

It requires to be stated that I am in respectful agreement with the observa- 
trons of Nain J. in Madhukar Bhaskar v. Saral (supra) that the amendment 
of s. 18 in 1964 by deleting cls. (vis) and (#2) of s. 13 of the Act and sab- 
stituting subs. (JA) recognized the modern trend that even in Hindu society 
which has always been somewhat conservative,’ the time had come when it was 
unrealistic to insist on continuing the marriage which had failed and it (would 
be more in the interest of society to dissolve euch a marriage than to main- 
tain the farce of a union which had broken down and, in spite of the lapse 
of a certain period of time, was beyond redemption. There is also recogni- 
tion of the fact that the marriage having irretrievably failed it was immate- 
rial to consider as to which of the two parties to the marriage was initially 
to be blamed. 

Read in this light, it becomes at once clear that any other construction of 
s. 18(74) would largely negative the beneficial aspects and the reform m the 
divorce law brought about by the Amendment Act of 1964. For instances, 
can it be said that a spouses against whom a decree for judicial separation 
or restitution of conjugal rights had been passed can never invoke s. 18(]A) 
and apply for dissolution of the marriage unless he or she had made efforts 
for a reconciliation which he or she in all sincerity and truthfulness did not 
wish to do. 

At the best of times the state of the law of divorce and separation in any 
country can never be satisfactory. Constant changes are required if the law 
is to be in tune with the times, so that the law as it exists from time to time, 
is often full of inconsistencies, anomalies and inequalities. If, therefore, the 
construction, as sought for for the respondent was to be placed op the relevant 
provisions of the law, then it would only have the undesirable effect of putting 
a premium on pretense and untruthfulness so that by resorting to falsehoods 
a petitioner would avoid the effect of s. 23(/) (a) on his or her cage. If it was 
to be insisted upon that even after the marriage has practically broken’ down 
and an order for judicial separation has been made, or, for that matter, a 
decree for restitution of conjugal rights, then the petitioner would have to 

go through the pretense and mechanics of a purported reconciliation, otherwise 
the Court would not be able to brimg to an end an unhappy and cabins 
union, 

It is true that the decision of this Court in Larmibat v: Larmichand eee) 
‘was based on the fact that the petitioner had defied a mandate of the Court 
by wilful non-compliance of a decree for restitution of conjugal rights. It 
ean never be unreasonable to say that deflance of a Court’s order is, at all 
times, to be deprecated and frowned upon. But viewed in the light of mod- 
ern society, it would perhaps not be very realistic to expect a wife or a hus- 
band for that matter to resume cohabitation under the threat of a decree. 

In my view, the only effect of a decree for restitution of conjugal rights is 
to fix the blame on the party primarily responsible for the break down of the 
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marriage and then provide a period for reflection with the hope that a mar- 
riage which had foundered may still be redeemed. But once the parties have 
reached a stage of the ground contained in s. 18(/A)(#) it will require to be 
considered by the Court that a point of no return may have been reached, at 
which stage a consideration as to who was to blame becomes irrelevant. 

It may be noted that whether non-compliance of a decree for restitution of 
conjugal rights is a wrong which can be taken into consideration for the pur- 
pose of s. 23(1) of the Act is also a matter on which there is some difference 
of judicial opinion. 

This High Court in Laxrmibat v. Larmichand (supra) has held it to be 
go. But another High Court has held that failure to perform a decree for 
restitution of conjugal rights per se without more does not disentiltle a spouse 
to relief under s. 18(1A) (#4) of the Act. 

It is not as a rule wise to express any opimion on points which are not 
strictly necessary to the decision of a case. In the case before us there is a 
decree for judicial separation and the ground for divorce is under s. 18(JA) ($). 
It is, therefore, not necessary to consider the effect of s. 238(/) when a decree 
for restitution of conjugal rights has been made the ground for divorce. 

Now, as held by us, if there was no obligation on the appellant to make any 
efforts to resume cohabitation with the respondent, then the finding by the 
learned Judge of the City Civil Court, as confirmed by the single Judge of 
this Court, that the appellant by reason of his failure to take steps to bring 
about a reconciliation with his wife was taking advantage of his own wrong 
is clearly erroneous and cannot be sustained. 

It is to be noticed that there was no dispute whatsoever that after the 
decree for judicial separation dated the November 6, 1968 there had been, in 
the words of s. 18(/A) itself, no resumption of cohabitation as between the 
parties for the requisite period. The condition prescribed by s. 18(1A), is, 
therefore, satisfied and the appellant was clearly entitled to a decree for 
divorce. l 

It is alao to be noticed that no other ‘‘wrong’’ was attributed to the appel- 
lant, other than his so-called obligation to obtain a reconciliation. i 

In the result, this appeal must be allowed and the order and judgment of 
the learned Judge of the City Civil Court and that of the single Judge of this 
High Court must be, set aside. 


ORDER OF THE COURT: 


Appeal allowed, decree of the City Civil Court and the single Judge of this 
Court set aside. Petition made absolute. In the circumstances of the case 
there will be no order as to costs throughout. 


Appeal allowed. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Joshi. 
MAHDUKAR VISHRAM SAWANT v. THE STATE OF MAHARASHTRA?®. 


Gensral Clauses Act (X of 1897), Sec. 36—Penal Code (Act XLV of 1860), Sec. 161— Prevention 
of Corruption Act (LI of 1947), Sees. & (1) (d), &(3)—Wahsther there ts bar in awarding ssparate 
sentences under +. 161, Penal Cods and s. & (1) (d) read with s. & (2) of Prever.tion of Corrup- 
tion Acit—Constiticion of India, art. 20. 


What is prohibited by s. 26 of the General Clauses Act, 1897 is the punishment twice 
for the same offenoe if it is covered by or falls under two different enactments. As the 
offences under s. 161, Indian Penal Code, 1860, and under s. 5 (1) (d) read with s. 5 (¥) of 
the Prevention of Corruption Act, 1947, cannot be sald to be the same offence, there would 
be no ber in awarding separate sentences under these two sections although propriety 
may require passing of one sentenoe only. 

Manipur Administration v. Bira Singh!, applied. 
Lohana Kantilal v. State® and In re P. S. Aravamudha,}, dissented from 
Om Parkash v. State of U. P.* and M. P. State v, Veereshwar Rao’, referred to. 


Tee appellant-acoused while working as a Talathi, during the years 1969-70, 
was alleged to have demanded Ra. 100 as an illegal ‘gratification from the com- 
SERT Babaji Shankar Raul for deleting certain names from the Record of 

ights and as a first instalment thereof acoepted Re. 20. He was further 

that there was a further demand of EY of Re. 80 on Maroh 22, 
1970 and ite acoeptanoe. 

The Special Judge, Ratnagiri convicted the acoused of offences punishable 
under s. 161 Loi tho Indian Penal Codo inda 5(Z) (d) read with s. 5 (2) of the Pre- 
vention of Oorruption Act, and sentenced him to suffer rigorous imprisonment 
for one year with a fine of Re. 200, in default to suffer rigorous imprisonment for 
two months under the first count and rigorous imprisonment of one year under the 
second count, with a direction that the substantive sentences should run conourren- 
tly. The appellant accused, inter alia, contended that the sentenoes both under 
s. 161 of the Penal Code and s. 5 (J) (d) read with s. 5 (2) of the Prevention of 
Oorruption Act were illegal, as the accused cannot be punishable twice for the 
same offence. 

M. N. Rele, with D. P. Sawant and S. P. Sawant, for the accused. 

M. R. Kotwal, Assistant Government Pleader, for the State. 


Josm J. [His Lordship, after dealing with facts and points of law not material 
to this report, proceeded.] This takes us on to the last point raised by Mr. 
Rele who submitted that the award of sentenoes under both the counts was bad 
inlaw. Ina nutshell, his arguments, which were mainly founded on s. 26 of the 
General Clauses Act, were to the effect that a man cannot be punished twice ‘for 
the samo offence. In su support of his submission, my attention was drawn to the 
rulings in-Lohana Kantilal v. State! and In re P. S. Aravamudha®. In both. these 
cases the view taken seems to be that offences falling under s. 161 of the Indian 
Penal Codo and s. & (T) (a) of the Prevention of Corruption Act are the same and, 
therefore, 8. 26 of the General Clauses Act would be a bar for Slee soparate 
sentenoes. It was observed (at p. 82) by Ramaswami J. in In re P. 8. Ta 
mudka’s case, referred to above, that 


‘The essential ingredients of the offence under s. 5(1)(a) are the same as the ingredients of 
the offence under s. 161, LP.C. subject to one difference, vix., that the offence under s.'5(1}(a) 


*Dectdsd, December 18, 1972. Pedic a 954| A.I.R. Sau. 121, 
a No. 287 of 1071, against the order 
of conviction and sentenoe passed i ore B.A. 
Lathe, Special Judge, Ratnagiri, in 
Case No. 4 of 1970. 

1 [1965] A.I.R. B.C. 87, 
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is an aggravated form of the offence under s. 181, LP.C. Repetition of the offence under 
8. 161, LP.C. would amount to the oftence of criminal misconduct under s, 5 (1) (a) of the Pre- 
vention of Corruption Act. It follows, therefore, that the charge framed against the accused 
that he committed the offence under s. 5 (1) (a) of the Prevention of Corruption Act necessarily 
implies that he had committed the offence punishable under s, 161, I.P.C.” 


Proceeding further and referring to s. 26 of the General Clauses Aot, the 
learned Judge observes that separate sentences are illegel since there is only 
one act which constitutes an offence under the two enactmenta. With respect, 
I am unable to share these views. 


Section 26 of the General Clauses Aot, 1897, whieh is the foundation for 
these viows, runs thus: 

‘Where an act or omission copatitutes an offence under two or more enactments, then the 
offender shall be liable to be prosecuted and punished under cither or any of those enactments, 
but shall not be liable to be punished twice for the same offenos.” 


The language of the section is clear and what is prohibited is the punishment 
for the same offence if it is covered by or falls under two different enactments. 
The primary question would be whether on the language of 8. 161, Indian Penal 
Code and s. 5 (T) (a) of the Prevention of Corruption Act the offence is the same. 
This would necessitate a comparative reading of both the sections. Section 161, 
Indian Penal Code, penalises a publio servant or one who expecta to be a public 
servant for taking gratification other than legal remuneration in respect of an 
official act as a motive or reward for doing or forbearing to do any official act, 
whereas s. 5 (1) (d), with which I am concerned, speaks of criminal misconduct 
by a publio servant. The seotion divides the criminal misconduct into four cate- 
gories and sub-s. (d) says that if a public servant, by corrupt or illegal means or by 
otherwise abusing his position as a publio servant, obtains for himaelf or for any 
other person any Valuable thing or pecuniary advantage he is said to commit 
the offence of criminal misconduct in discharge of his duty. It would be clear 
that this section does not envisage a misoreant who expeote to be a publio servant. 
It only contemplates the criminal misconduct of a public servant. Secondly, 
there is no element of reward or motive for doing or forbearing to do any official 
act. Ifa publio servant barely obtains any pecuniary advantage, he would be 
guilty of criminal misoonduot, butif he commite such an act, he cannot be convicted 
under 8. 161 of the Indian Penal Code. Those two essentials or factors distinguish- 
ing the two sections do not seem to have been taken into sccount in the 
case and this, to my mind, makes the whole difference. This aspect is made all 
the more clear by some of the observations in the case of Manipur Administration 
v. Bira Singh.” Their Lordships, wter alsa, pointed out that both in the case of 
art. 20 (2) of the Constitution of India as as B., 26 of the General Clauses Act 
to operate as & bar the second prosecution and the consequential punishment there- 
under must be for ‘“‘the same offenos’’ i.e. an offence whose ingredients are the 
same. The expression ‘the same offenoe’’ appearing in s. 26 of the General Clauses 
Act having been interpreted in this manner by the Supreme Court, it cannot be 
said that the offences under s. 161, Indian Penal Code and s. 5 Q) (d) read with 
8. 5 (2) of the Prevention of Corruption Act would be the same offence within the 
meaning of 8. 161. Consequently, there would be no bar in awarding separate 
sentences under these two sections although propriety may require to pass one 
sentence only, which is invariably done. In effect, the learned Special Judge, 
who has awarded rigorous imprisonment for one year under s. 5(2) of the Prevention 
of Corruption Act, has directed the said sentence to run concurrently with the 
sentence awarded under 8. 16), Indian Penal Code. On the period of detention 
to be suffered by the accused it makes no diffarence. 

There would be one more aspect of this question which has been considered 
in Om Parkash v. State of U. P.* and M. P. State v. Veereshwar Rao”. In the first 


8 [1965] ALR. S.C. 87. 5 [1957] A.LR. 8.C. 592. 
4 [1957] AIR. S.C. 458. 
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caso i.o. Om Parkash’s case, on tracing the history of the legislation of the new 
enactment, their Lordships have pointed out that: 


‘The Prevention of Corruption Act being a temporary one, the legislature would not have 
intended in the normal course of things that a temporary statute like that should supersede an 
enactment of antiquity, vix. the Penal Code, even if the matter covered the same field. Under 
8. 6 (a) of the General Clauses Act tf by efflux of time, the period of a temporary statute which 
had repealed an earlier statute expires, there would not be a revival of the earlier ane by the 
expiry of the temporary statute.” 


Their Lordships were considering the provisions of s. 405, Indian Penal Code, 
vis-a-vis s. 5 (D (c) of the Prevention of Corruption Aot and pointed out that 

“a clear comparison and contrast of the different elements constituting the two 
offenoes would show that the offence under Section 405 J.P.0. is separate and 
distinct from the one under Section 5 (F) (c).” Similarly, in Veereshwar’s, their 
Lordships were dealing with an offence punishable under s. 409, Indian Penal Code 
and it was pointed out that the offence of criminal misconduct punishable under 
the Prevention of Corruption Act is not identical in essence or in import and 
content with an offences under s. 409 of the Indian Penal Code. The offence of 
criminal misconduct defined by s. 5 (1) of the Prevention of Corruption Aot is a 
new offence created by that enactment and it does not repeal, by implication, 
or abrogate s. 409, Indian Penal Code. Those two authorities which make tho 
position quite clear afford an adequate answer to the point raised ei Mr. Rele, 
and, in my opinion, neither s. 26 of the General Clauses Act nor art. 20 of the 
Constitution of Indis would te a bar for two-fold punishments. 


In the result, the appeal is dismissed and the order of conviction anc sentence 
is confirmed. The accused to surrender to bis bail. Appeal dismissed. 


APPELLATE CIVIL. | 


Before Mr. Justice Bhasme and Mr. Justice Sawant, 
SMT. KADAMMA ANJAPPA 


v. 
THE MOTOR ACCIDENTS CLAIMS TRIBUNAL.* 


Motor Vehicles Act (IV of 1939), Secs. 110-A (8), 110 (1), 110 (F)—Moor accident taking 
place on Sepismber 7, 1959-—Motor Accidenis’ Claims Tribunal set up on December 1, 1959— 
Appdcation for compensation filed by claimants on October 6,1960—Whether claimants 
had shown sufficient cause yor not making the appHcation within time. 

The petitioners, who were the parents of the victim of a motor accident, which took place 
on September 7, 1959, filed an application for compensation before the Motor Accidents’ 
Claims Tribunal on October 6, 1960. On the date of the accident there was no Tribunal 
constituted by the Government but a Tribunal was set up on December 1, 1959. The, Tribunal 
rejected the claim on the ground tnat it had no jurisdiction to entertain the application 
which was filed after the expiry of 60 days from the date of the accident which expired 
on November 6, 1959. 

Held, that the petitioners had shown sufficient cause for not making the application 
within 60 days but they will have iurther to satisfy the Tribunal that they were prevented 
by sufficient oause from making the application within a period of one year from the date 
of the accident. 

Doyasingh Tejasingh v. Shantabas' and Abdul Mahomed v. Peter Leo," referred to. 


S. G. Mandrekar, for the petitioners. 
Ashok Desai with N. G. Thakkar, instructed by Mulla & Mulla & Craigie Blunt 
& Oaroe, for respondent No. 2. 


“Decided, August 18/17, 1978. Special Civil decided by Patel and Chandrachud JJ., on 
Application No. 857 of 1969 (converted from Augur 17, 1961 (UOnrep.). 
F. A. No. 175 of 1964). (1964) 66 Bom. L.R. 551. 

1 (1961) First Appeal No. 484 of 1960, 
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BHASME J. This petition is ited against the order of tho learned Member, 
Motor Accidents’ C Tribunal, Greater Bombay. The petitioners are the 
re of one a who died in a motor accident. The petitioners fled 

lication for compensation on October 6, 1960. This application was 

the respondent, inter alia, on the ground that the Tribunal had no 

jariedibtion to entertain the claim as the Tribunal was not set up on the date on 

which the accident ocourred. ‘The learned Member has upheld this contention and 
rejected the claim on the ground that he had no j otion. 

Mr. Mandrekar, who appears for the petitioners, has challenged the legality 
of this order. For considering the contentions raised by Mr. Mandrekar, we will 
have to mention a few facta and the relevant dates. 

On the date of the accident, i.e. September 7, 1959, thera was no Claims 
Tribunal constituted for Greater Bombay. The Notification was issued by the 
Government and a Tribunal was set up with effect from Deoember 1, 1959. 
Aovording to the view of the learned Tribunal, it was set up nearly 84 days after 
the occurrence of the accident. The petitioners could have filed a suit in the 
civil Court for enforcing their claim for compensation against the respondent. 
The learned Member says that the Tribunal fae no jurisdiction to entertain any 
application which was filed after the expiry of 60 days from the date of the acoident. 
Bixty days from the date of the occurrence expired on November 6, 1959. Under 
the proviso to sub-s. (8) of s. 110-A the Tribunal, no doubt, had the power to 
condone the delay when the application is filed after the expiry of 60 days from 
the date of occurrence. The learned Member had some doubt about the exercise 
of the powers in respect of condonation of delay in cases where the accident had 
ocourred before the constitution of the Tribunal. However, relying on a decision 
of this Court in Dayasingh Tejasingh v. Shantabai, the Tribunal held that the 
claim for compensation can be entertained even if the accident had occurred 
before the setting up of the Tribunal provided that the application is filed within 
time. As the Tribunal was not in existence at the time of the accident and as it 
was not constituted within 60 days of the occurrence of the accident, the learned 
Member was pleased to dismiss the application as barred by limitation. 

Mr. Mandrekar, who appears for the petitioners, submitted that in effect 
the Tribunal has failed to exercise the j j iction vested in it under the relevant 
provisions of the Motor Vehicles Act. 

It will be necessary to refer to certain sections of the Motor Vehicles Act. 
Under s. 110 (1) of the Motor Vehicles Act, a State Government may, by noti- 
floation in the Official Gazette, constitute one or more Motor Accidents Claims 
Tribunals for such area as may ‘be specified in the notifloation for the purpose of 
adjudicating upon claims for compensation in respect of accidents involving the 
death of, or bodily injury to, persons arising out of the use of motor vehiales or 
damages to any property of a third party so arising, or both. Under s. 110-A(3), 
no application for compensation shall be entertained unless it is made within 
aix months after the occurrence of the accident. The proviso to the sub-section 
a Cael the Claims Tribunal to entertain the applioation after the expiry of the 

period of six months, if it is satisfied that the applicant was prevented by 
sufficient cause from making the application in time. It must be olarified at 
this stage that the original period of limitation was sixty days and it was made six 
months by subsequent amendment. In the present case we will have to consider 

the question only on the basis of the original provision for limitation, which 
pros rescribed a period of sixty days. Section 110-F provides that where any Claims 
ibunal has been constituted for any area, no civil Court shall have jurisdiction 

to entertain any question relating to any claim for compensation which may be 
adjudicated upon by the Clajms Tribunal for that area. It is clear from these 
Mages that, after the setting up of the Claims Tribunal, no suit could be filed 
the ordinary civil Court in respect of any claim for compensation arising out 

of motor accidents. Under the ordinary law, a suit could have been filed for 


1 (1861) First Ap No. 484 of 1860, August 17, 1961 (Unrep.). 
decided by Patel an Chandrachud JJ., on 
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compensation by the representatives of the deceased at any time within a period 
of one year from the date of the death of the person. 

Mr. Mandrekar relies qn a decision of this Court which is mentioned by the 
learned Tribunal. He also derives additional support from a subsequent decision 
ef this Court reported in Abdul Mahomed v. Peter Leo*. 


In Dayasingh Tejasingh v. Shantabai, a Division Bench of this Court was cisa 
upon to consider a somewhat similar question. The plaintiff in the suit had filed 
the appeal to this Court as the plaint was returned to_her on the ground that the 
Court had no jurisdiotion. She then presented the application to the Tribunal 
which was constituted under the Motor Vehicles Act. The Tribunal passed an 
Award in favour of the plaintiff for a sum of Re. 10,500. The decree was ohal- 
longed in appeal by the defendants. The principal contention raised in appeal 
was that the accident had occurred on March 22,1959 and the Ci i 
Tribunal was established on December 1, 1959. The plaintif had the 
ordinary remedy of a suit and oould not make an application to the Tribunal! 
for determination of the com tion. Patel J., who delivered the judgment on 
behalf of the Division Ben a considered the relevant provisions of the Motor 
Vehiales Act, which are mentioned by usabove. This Court held that the plaintiff 
had the right to avail of such procedure as was available to her for the enforcement 
of that right as long as the right was alive and was not barred by limitation. On 
the date on which the plaintiff made the application, her claim was within time 
and she could adopt such remedy as was available to her. As soon as the Claims 
Tribunal was constituted for Greater Bombay, she became entitled to avail herself 
of the shorter procedure of applying to the Tribunal for determination qf the 
compensation due to hor. Ke eoon as the Claims Tribunal was ostablished, 
8. 110-F became operative and no civil Court could have jurisdiction to decide 
ie oe the question which could or would have been determined by the 

un 


This decision came for consideration before a Single Judge of this Court in a 
subsequent case reported in Abdul Mahomed v. Peter Leo. In this case the 
accident had occurred on Deoember 16,1958. The Tribunal was constituted on 
pieced 1, 1959 and the application was made on December 14, 1959. As the 

application was not filed within 60 days [the provision regarding limitation as it 
then existed], the Tribunal had no ‘jurisdiction to entertain the application. 
The contention raised was that if the accident had occurred within 60 days of the 
constitution of the Tribunal or after the constitution of the Tribunal and if the 
application had been made beyond the period of sixty days, then the Tribunal 
— have jurisdiotion to entertain the application if it had condoned the delay 

such an application. Patel J. held that the non-existence or non- 

araoa of the Tribunal within a pariod of sixty days of the oocurrenoe of the 
accident would not oust the jurisdiction of the Tribunal to entertain the appli- 
oation. The learned Judge followed his own earlier view, which he had e d 
on behalf of the Division Bench in the case mentioned above. The learned Judge 
also held that the non-existence of the Tribunal would be a sufficient cause for 
the exercise of discretion by the Tribunal which is vested in it under the proviso 
to 8. 110-A (3) for condoning the delay in the making of the application. 


Relying on the ratio of these two decisions Mr. Mandrekar submitted that in 
the present case the Tribuhal had the power to condone the delay although the 
application was filed beyond the period of sixty days from the date of the ocourrenoe 
of the accident. 


Mr. Mandrekar tried to reinforce his argument by referring to two Madras 
High Court decisions reported in V.O. K. Bus Service v. H. B. Sethna* and Palani 
Ammal v. The Safe Service Lid.t As the law laid down by the two decisions cf 
this Court on the subject is quite clear, we do not propos: to discuss in detail 
other facts or the ratio of the two decisions of the Madras High ‘Gourt. 


2 (1964) 66 Bom. L.R. 551. 4 [1965] 2 Mad. 145. 
8 [1965] A.LR. Mad. 149. 
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Mr. Ashok Desai, the leaned advocate for the respondent, however, tried 
to argue on the basis of certain observations of Patel J. in Abdul Mahomed v. 
Peter Leo. The learned Judye while referring to the earlier decision of the Division 
Bench made the following observations (p. 552): 


“The accident in that case occurred on Maroh 22, 1959 and the Tifbuna Jcamemto existence 
on. December 1, 1959 and we held that the mere fact of non-existence of the Tnbunal would not 
oust its jurisdiction if the claim which the applicants made was within time according to the 
normal law, since if a suit had been filed in a Civil Court before the constitution of the Tribunal, 
bar of limitation on the ground that 60 days had expired from the date of accident could not 
possibly have been urged before the Court.” 


Mr. Desai submitted that the Tribunal could entertain the claim even beyond the 
period of limitation of 60 days provided the olaim was not barred by hmitation 
under the ordinary law. In the present case the application for oompensation 
was made after the expiry of one year from the date of the accident. o ao not 
think that this will be a correct reading of the ratio of the decision of this Court. 


In all cases where the accident had occurred before the setting up of the 
Tribunal, different points will have to be decided. If the accident had occurred 
before the setting up of the Tribunal and the suit for compensation was barred by 
lirnitation, then no one can suggest that such a claim can ke revived after the 
constitution of the Tribunal. If the Tribunal was set up within a period of one 
year or within a period of limita.ion prescribed for the suit, then certamly the 
claimant can file an application betore the Tribunal. If it is filed beyond the 
pared of limitation i.e. 60 days, then the Tribunal had the power to condone the 

olay provided the applicant ahowa sufficient cause. This Ooart has held that 
the non-existence of ie Tribunal when the cayse of action arose would be a 
sufficient ground for oondonation of delay. In all cases where the claim for 
compensation was not barred by limitation when the Tribunal came into existence, 
the Tribunal can entertain the claim. In the present case there are two hurdles 
in the way of the petitioners. The application is filed beyond the period of 60 
days from the date of constitution of ths Tribunal. The application is also filed 
after the expiry of one year from the date of occurrence. No doubt under the 
ordinary law if the suit was filed after the expiry of one year, then it would have 
been dismissed as barred by limitation. But in the present case the law of limita- 
tion will have to be oonsidered as provided by the Motor Vehicles Act. Under 
sub-s. (3) of s. 110-A the period of haitaton is 60 days. An application can be 
entertained by the Tribunal at any time even after the expiry of 60 days provided 
it is satisfied that the applicant was prevented by sufficient cause from 
the application in time. The petitioners in the preset case certainly had shown 
sufficient cause tor not making the application wittin 60 days. But the petitioner 
will have further to satisfy the Tribunal that they wore prevented by sufficient 
cause from making the application within a period of one year from the date 
of accident. The application is filed beyond a period of one year from the date 
of occurrence. Tha delay till the date of the constitution of the Tribunal is satis- 
factorily explained in the present case. The application will have to be remanded 
to the Tribunal for consideration of the star question. The petitioners will 
be at liberty to satisfy the Tribunal that they were prevented by sufficient cause 
from making an application earlier at any time from the date of the constitution 
of the Tribunal. 

In the result, the order passed by the Tribunal is set aside. The proceedings 
are remanded to the Tribunal for disposal in accordance withlaw. Rule is made 
absolute. The petitioners will get the coste of this application. 


Rule made absolute. 


/ 


\ 
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Before Mr. Justics Vaidya and Mr. Justice Dudhia. 
UNION OF INDIA v. 8. R. DOIPHODE.* 


Payment of Bonus Act (81 of 1965), Secs. 82 (tv), 22—Wheihsr Cantesn Stores Department (India) 
an establishment engaged in any industry carried on by or under authority of any deparhnent 
of Central Governmeni—AppHcabilty of s. 32 Gv). 

The Canteen Stores Department (India) is an establishment cngaged in an industry 
carried on by or under the authority of the Defence Department of the Central Government 
and as such it is excluded from the operation of s. 82(iv) of the Payment of Bonus 
Act, 1965. l 

The question as to whether a particular establishment ig an establishment engaged in 
any industry carried on by or under the authortty of the Central Government within the 
meaning of s. 32(iv) of the Act, must necessarily depend an the lustory of the establishment, 
the facts relatang to its working, the rules or bye-laws governing its organisation and 
functioning and the law, if any, that governed the establishment. 

H. E. M. Onion v. State of Bika and Shri Ambica Mills v. T. L. Assoen.*, distinguished, 
Siri Chand Suri v. Union of India,’ Indian Naval Canisen Control Board v. I. T.4, Abdul 
Rehaman v. Mrs. B. Paul,’ and D. P. Kelkar v. Ambadas Keskaot, referred to. 

The question whether the Canteen Stores Department (India) is an establishment exem- 
pted under a, 82 (tv) of the Payment of Bonus Act, 1965, must be decided not in accordance 
with the opinion expressed by the Ministers and/or pleas taken by the Officers of the Canteen 
Stores Department in some proceedings but on a correct and proper interpretation of the 
words which are to be found in s, 82 of the Act in the facts and ciroumstanoes established 


in the case. 


K. 8. Cooper with V. N. Lokur for A. A. Chaudhary, for the petitioner. 7 
K. K. Singiwi with O. J. Sawant for Madan Phadnis, for opponent No. 


Vaipya J. The short question which arises in the above three petitions un- 
der art. 227 of the Constitution of India, i is whether the Canteen Stores Depart- 
ment is an establishment engaged in any industry carried on by or under the 
authority of any department of the Gentral Government within the moaning 
of s. 82 (iv) of the Payment of Bonus Aot, 1965. 


Special Civil Application No. 1189 of 1968 is directed against an order gioi 
in favour of respondent No. 1 by the IL Additional Authority under the 
Payment of Wages Aot, Bombay, on February 26, 1968, wherein the Authority 
held that the Canteen Stores Department is not a Government undertaking and 
as such the Payment of Bonus Act was applicable, and awarded the minimum 
bonus of 4 per cent. of the salary earned by the heat respondent No. 2 during 
the accounting year 1965-66. The order is challenged in the said Special Civil 
Ap ication by the Union of India, whioh was not a party to the proceedings 

ore the Payment of Wages Authority and the Deputy Manager of the Qan- 
a Stores Department, who is petitioner No. 2, firstly, on the ground that ee 
if the Payment of Bonus Act applies, the Payment of Wages Authority had n 
jurisdiction in the matter in view of the decision of this Oourt in D. P. Kelkar x 
Ambadas Keshav! wherein it was held that the Payment of Wages Authority 
will have no jurisdiction in a oase where complicated questions of law arise and 
it is required to interpret ao visions of a new enactment like the Payment of 
Bonus Act, 1965. In view of the provisions of s. 22 of the Payment of Bonus 
Act, it was also urged that he employee could not demand bonus under the 
Payment of Bonus Act, as the Canteen Stores Department is an establishment 
engaged in canteen sarvioes which is an industry carried on by or under the au- 
thority of the Defence Department of the Government of India and as such the 


*Decidsd, June 35, 1978. Special Civil 606 of 1967, decided by K.K. Desai J., on 


Ap lication No. 1189 of 1968 (with Special July 25, 1972 
Applications Nos. #011 & 2012 of 1970). 4 [1065]? L.L.J. 868. 
A.LR. 8.C. 82. 5 ar 65 Bom. L.R. 20. 
3 1978 ALR. S.C. 1081. 6 (1970) 78 Bom. LR. 260. 
8 (1972) O.C.J. Miscellaneous Petition No. 1 (1970) 78 Bom. L.R. 260. 
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employees of that establishment are exempted from the provisions of the Pay- 
ment of Bonus Act under s. 82 (tv). 


In Special Civil Applications Noa. 2011 and 2012 of 1970, the Union of India, 
peng! No. 1 and Major General (Retd.) 8. N. Antia, the Chairman of the 
oard of Administration, Canteen Stores Department (India), petitioner No, 2 
in each of the petitions, challenged the validity of the orders passed by the La- 
bour Court, Bombay, under s. RC (2) of the Industrial Disputes Act, 1947, on 
ep he ground ¢ that the Labour Court granted bonus on the erroneous footing that 
of Bonus Act applied to the Oanteen Stores Department (India). 
Eo 22 of the Payment of Bonus Act, 1965, runs as follows : 


“Where any dispute arises between an employer and his employees with respect to the 
bonus payable under this Act or with respeot to the application of this Act to an establishment 
in publio sector, then, such dispute shall be deemed to be an industrial dispute within the mean- 
ing of the Industrial Disputes Act, 1047, or of any corresponding law relating to investigotion 
and settlement of industrial disputes in force in a State and the provisions of that Act or, as 
the case may be, such law, shall, save as otherwise expressly provided, apply accordingly.” 


In Special Civil Application No. 1189 of 1968, arising from ndent No. 2’s 
application No. 1779 of 1967, which was heard along with another application 
by another employee K. A. Harinarayanan, being No. 1778 of 1967, the principal 
contention raised on -behalf of the Canteen Stores Department (India) was that 
it was an eatablishment engaged in an industry carried on by or under the autho- 
rity of the Central Government and as suoh it was excluded from the operation 
of the Payment of Bonus Aot, under sub-s. (tv) of s. 82 of the said Act. Unfor- 
tunately, an issue was framed by the learned Authority as to whether the Can- 
teen Stores Department (India) is “a Government und ”, although the 
words ‘Government undertaking” are not to be found in s. 82 iv), or anywhere 
else in the Payment of Bonus Act, 1965. He also framed an issue as to whether 
the Payment of Bonus Aot was applicable. 


In D. P. Kelkar v. Ambadas Keshav, referred to above, Kotval O. J. and Palekar, 
J. (as he then was) held (p. 270) : 


‘*,... The words of s, 2 which we have quoted refer to ‘any dispute with regpect to the bonus 
payable’ and it seems to us that the langnage employed does not limit itself directly to the 
quantum of the bonus payable under the Act only. When the section says ‘with respect to 
the bonus’ tt means necessarily disputes in connection with the bonus or connected with the 
bonus payable under the Act. That would be the normal connotation of the words ‘with res- 
pect to’ and it seems to us that when the employer raises an issue such as hes been raised in 
the present case, that the establishment itself has been exempted and therefore no bonus is 
payable, it is a dispute with respect to the bonus payable under the Act. 

The next contention on behalf ot the employes was that it must be a dispute under the Act 
but what the employers were claiming in the present case was that they were not governed by 
the Act at all and it could hardly be said therefore that it was a dispute regarding the bonus 
payable under the Act. The claim made on behalf of the employers that they were not bound 
to pay the workers was not on the ground that they were not governed by the provisions of the 
Act, On the contrary, the olaim of the employers also is that they are actually governed by 
the Act but the Act itself in terms exempts them by virtue of the provisions of s. 82 (to) which 
RAYE! Vo 

‘82. Nothing in this Act shall apply to— ... 

(iv) employees employed by an establishment engaged in any industry carried on by or 
under the authority of any department of the Central Government or a State Government or 
a local authority;’ 

It is not exclusion from the provisions of the Act which has been canvassed on behalf of 
the employers but merely exemption as stated in the Aot itself under this clause of s. 82. 
Therefore, the dispute which the employers have raised in the present case will be a dispute 
under this Act and not “da hors” the Act. It seems to us therefore that the provisions of 
s. 22 would squarely apply to the dispute raised in the present case. That itis a dispute 
there can be no doubt, and indeed that has not been challenged in the present oase. If so, 
it seems to us that for both the reasons which wo have stated above that dispute would be 
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beyond the jurisdiction of the Payment of Wages Authority. The frst reason is that normally 
it is not a question which under the Payment of Wages Act itself ought to be decided by the 
Payment of Wages Authority because it raises a complicated question af law and scoondly 
that in any event s. 22 indicates a forum where such a dispute ought to be tried and therefore by 
implication ousts the jurisdiction of the Authority under the Payment of Wages Aot”, 

We are bound by the decision in D. P. Kelkar v. Ambadas Keshav. 

In view of the said doaision, it is patent that the Payment of Wages Authority 
illegally exercised the jurisdiction in the matter in proceeding to decide the 
question as to whether the Payment of Bonus Act applied to the employees. 

Besides the question whioh is common to all the three petitions and which is 
decided by the Payment of Wages Authority in favour of the employees was 
_ wrongly decided by the Authority. The question as to whether a particular esta- 

blishment is pr retrain engaged in any industry carried on by or under 

the authority of the Central Government within the meaining of s. 82 (iv), must 
necessarily depend on the history of the establishment, the facts relating to its 
working, the rules or by-laws governing its organisation and functioning and the 
law, if any, that governed the establishment. The Payment of Wages Authority 
wrongly attributed to itself the power to deal with the question as to whether it 
was a Government establishment forgetting that those words are not to be found 
in a. 82 (sv) or in any other provision of law. The Authority ought to have con- 
sidered as to whether it was ‘“‘an establishment engaged in any industry carried 
on by or under the authority of any department of the Central Government’. 

It seems that the Authority was somewhat misled by the issue framed by it 
relating to the ‘Government undertaking” and some of the arguments made 
before it on the basis of certain questions and answers on the floor of the House 
of Parliament. There oan be no doubt that the establishment is engaged in an 
ee eae as it is concerned with the Canteen services and is disoribed 
as the teen Stores Department (India). There is no clear plea taken by the 
petitioners in these petitions or by petitioner No. 2 in Special Civil Application 
No. 1189 of 1968, before the Authority; but the petitioners have placed before 
this Court and also before the Authority, the history and facts relating to the 
organisation and working of the Canteen Stores. The employees also have 
filed affidavits in this Court and pleaded before the Authority, certain faote relat- 
ing to the establishment and particularly the state:nents made by Ministers of 
Defence. It will be, therefore, necessary to refer briefly to the pleadings with re- 
gard to the question before us and before the Payment of Wages Authority. , 

In Special Civil Application No. 1189 of 1968, the Deputy Manager, who has 
filed the affidavit in support of the petition, has stated that orginally the Canteen 
Stores was a private oompany known as Canteen Contractors Syndicate Ltd., 
but with effect from July 1942, in consequence of the sanction of the Governor 
General-in-Oouncil, the Canteen Stores (India) was inoo ted as a Government 
un. ing and comprised of Canteen Services Board of Control, Canteen Section 
as part of QMG’s Branch, Army Head Quarters and Canteen Stores Department 
with duties and functions specified in the Notification. The said Notification 
which is annexed to Special Civil Application No. 2011 of 1970 as exh. ‘A’ is 

ublished in gazette of India dated July 80,1942. It states that the Governor 
neral-in-Council was pleased to announce the creation from July 1, 1942, of 
the Canteen Services (India), consisting of a Board of Oontrol, which was cpm- 
posed of (1) Quartermaster General in India as Chairman; (2) Adjutant Gene- 
ral in India; (8) The Secretary of Defence Department; (4) Financial Adviser, 
Military Finance; (5) R. A. F. Representative and (6) Director of Oanteens 
(Seoretary). The Quartermaster-General was to define and control general policy 
with regard to the Canteen Services (India); the Adjutant Genaral in India was 
to determine the basis for calculation of the amounts of working and reserve 
stocks to be held; the Secretary, Defence Department was to define the nature 
and soale of canteen facilities to be provided; the Financial Adviser, Military 
Finance was to accord financial sanction to grants required by the Canteen Ser- 
vices (India) for the purchase of stores and stipulate the amount that may be 
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spent by the Canteen Stores Department without previous reference to the Board 
of Control; the R.A.F. Representative was to control general expenditure, dis- 
Saal profite, and the financial policy of the Canteen Stores Department; and the 
ee ind auditors to the Canteen Stores 

partment for purpose of acting as Government ts when taking over 
the Canteen Oontractors Syndicate and handing it book also for the periodical 
audit of the working of the Canteen Stores Department. By the said Notifica- 
tion, a Oanteen Directorate was established in the General Headquarters, India, 
` for execution of policy laid down by the Board of Control, to deal with all oor- 
respondence with lower formations in India and formations overseas on Canteen 
mattera, including fixing of prices of Indian troop requirements sold by N.A.A. 
F.I. and generally to control the establishment and administration of Canteen 
servioe throughout Indis. There oan be, therefore, no doubt that under this 
Notification the Canteen Services (India) was an establishment run by the Defence 
Department ee ita Officer the Quarter-master General in India and Adjutant, 
General in India, Secretary, Dafence Department with the assistance of Financial 
Adviser, Military Finance and others mentioned sbove. 

This fact is admitted in the affidavit of respondent No. 2 in Special Civil Appli- 
cation No. 1189 of 1968. This position continued till 1950, It seems that in 
1950, after independenoe of India, the Government of India decided to continue 
the Canteen Services whioh comprised of : (a) Canteen Servioes (India), Board 
of Control, (b) Canteen Section as part of Quarter Master General’s Branch, 
Army Headquartars, and (o) Canteen Stores Department (India), and a letter 
was written by the Ministry of Defenoe to the Chief of Army Staff and Commander- 
in-Ohief, Indian Army, on Ootober 27, 1950, specifying the duties of the Canteen 
Stores Department (India) as follows : i 

“Canteen Stores Department (India) 

The Department will be administered by a Board of Administration which will consist of :~ 

1. A Chairman, who will also be the Manager of the Canteen Stores Department (India). 

2. A Representative to be appointed by the Ministry of Finance (Defence). 

8. A Representative to be appointed by the Quartermaster General, l 
Duties ; 

The Board will be responsible to the Board of Control through the Chief Cantecns Officer, 
Army Headquarters and the Quartermaster for the following :— 

(a) For the efficient working and management of the affairs and business of the Canteen 
Stores Department (India) and will oarry out such orders of the Board of Control and/or Govern- 
ment as may be issued through the Chief Canteens Officer. 

(8) For framing periodical demands for stores on the basis sanctioned by the Board of 
Control for approval of the Quartermaster General. 

(c) For the purchase through the Ministry of Industry & Supply, Ministry of Food or 
from suppliers direct, as may be suitable, of all canteen stores including, beer, liquor and ciga- 
rettes required for the Canteen Services (India). 

(d) For the engagement, training, posting, punishment dismissal and general control of 
civilian staff approved for the Canteen Stores Department (India). In the case of those draw- 
ing over Ra 250/- p.m. however, their dismissal shall be subject to confirmation by the Board 
of Control. 

(6ẹ) For the proper maintenance of aocounts relating to the Canteen Stores Department 
(India) and the submission of monthly statements of acoounts to the Quartermaster General 
through the Chief Canteens Officer. 

(f) For the investment in Government securities including Treasury Bills or in call de- 
poaits with Scheduled Banks of the Canteen Stores Department (India) Surplus funds as they 
acorus and sell the investments when necessary or to obtain loans from the banks against those 
securities as may be necessary for transacting the business of the Canteen Stores Department 
(India) and commensurate with the value of securities. 

Powers t 

The Board of Administration will exercise the following powers. The powers can be oxer- 
cised by the Chairman of the Board on behalf of the Board to the extent specified at their 
discretion, 
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(a) Purchase of local stores ... Rs. 50,000/- (This is the limit upto which power can be 
excroised to purchase any one artiole or any number of similar articles purchased at one time.) 
(b) Write off of losses of public money and stores due to causes other than theft, fraud 
or neglect-Rs. 5,000/-. 
(c) Write off of losses of public money and stores duc to theft, fraud or neglect-Rs.1 oooi 
(d) Contingent expenditure and temporary establishment and labour in excess of fixed 
soanles, provided that no post may be sanctioned on a pay exneeding Rs 250/- per mensem or 
for a period exceeding one year-Rs. 5,000/-. 
{s) Operate upon Bank or other Account opened in the name of the Canteen Stores De- 
partment (India). 
. () Make and give receipts, releases and other discharges for money psyable to the Do- 
partment and for the claims and demand of the Department. 
(g) Enter into, carry out, modify or cancel contracta and arrangements in relation to 
moveable or immoveable property and action on the olaims or any other rights or interests in 
jwhich the Department may be concerned. 
(A) Adjust, settle or submit to arbitration any aooounts, claims or demands connected 
with the business of the Department. 
. ( Conduct and manage all business and affairs in which the Canteen Stores Department 
(India) may be engaged and to do evervthing necessary or expedient in the management of 
such business. 
(D Include in, delete from or change in time or scele in the basic scales in the light of 
actual off take and expericnoe subject to report to the Quartermaster General.” 


By that letter, the Government also laid down the rules and conditions for 
Canteen Services (India), Board of Control, Canteen Section as part of Quarter- 
(ind). General’s Branch, Army Headquartara and Canteen Stores Department 

dia 

But it is not necessary to quote all those rules as we are concerned here only 
with the Oanteen Stores Department (India), the Oanteen Stores Department 
being responsible to the Board of Control through the Chief Canteens Officer, 
Army Head Quarters and the Quartermaster General, as laid down in the above 
rules. It is necessary, however, to consider the composition and funotions of 
the Board of Control, constituted by the Ministry of Deleng on Ootober 27, 1950, 
which runs as follows : 

‘Canteen Services (India) Board of Control Constitution : 

Quartermaster General (Chairmen), 
Adjutant General, 
Rep. Ministry of Defence, Government of Indis, 
Rep. Ministry of Finance (Defence), 
Rep. Naval Headquarters. 


Rep. Air Headquarters. 
Chief Canteens Officer (Secretary). 


ae ae Oye 


Duties : 
1. To advise Government on general policy with regard to the Canteen Services (India). 

2. To determine the basis for calculation of the amounts of working and Reserve Stocks 
to be held. 

8. To advise Government on the nature and soale of canteen facilities to be provided. 

4. To aocord financial sanction to grants required by the Canteen Services (India) for 
the purchase of stores and stipulate the amount that may be spent by the Canteen Stores De- 
partment (India) without previous reference to the Board of Control. 

5. To control general expenditure and the financial policy of the Canteen Stores Depart- 
ment (India) and to advise Government on the disposal of profits. 

6. To appoint auditors to the Canteen Stores Department for the periodical audit of the 
working of the Canteen Stores Department (India).” 


Relying on these Notifications and letters, it was contended before the Payment 
of Wages Authority and it is contended before us by the petitioners that the 
Canteen Storos Department is an establishment which is carried on by or under 
the authority of the Central Government. l 
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On behalf of the employees it is stated that after the liquidation of the Canteen 
Contwactors Syndicate Ltd. by the President of India, the Canteen Stores De- 
partment (India) was started initially with the funds borrbwed from the Govern- 
ment of India, but these funds were returned with interest to the Government 
of India. It is stated in the affidavit of respondent No. 2, Kakade, as follows, 
relying on the annual report of the Canteen Stores Department (India) for the 
year ending Maroh 1962: . 


"The Department commenced functioning from Ist January 1948 with an initial capital 
of Rs. 24 lakhs allotted to it out of the first instalment of the terminal profits of the late 
Canteen Stores Department (still under liquidation). A further sum of Rs, 24 lakhs was added 
to its capital from the same souroe, about a year later. In 1048-49, a cash loan of Rs. 52 lakhs 
was given to the Canteen Stores Department (India) by the Government of Indis, which was 
paid baok after two years with interst. The department now has a reserve fund of Ra. 148,60 
lakhs besides the capital” 

Tt is also stated that Publio Accounts Committee of Parliament in ita seventeenth 
report in 1955-56 and in ita report in 1957 observed : 


“The Committee agreed with the suggestions made by the Comptroller and Auditor 
General that a Canteen Stores Department (India) fund outaide the consolidated fund of India, 
but within the Public Accounts of India, may be created with the approval of Parliament,” 


It is argued that the Oanteen Stores Department (India) is, aay & Beparate 
entity working under the control and direction and authority of the Board of 
Control and administered by the Board of Administration, the decisions of the 
Board of Control being supreme and binding in all the matters. 

It is urged that the entire capital investment of the Canteen Stores De ee 
ment (India) belonged to the said establishment and did not form part of the 
Government money or Government fund; that the Board of Control does not 
take any direotion nor does it work under the authority nor ia controlled by any 
department of the Government of India; and that the Minister of Defence and 
other persons ex-officio on the Board of Control were there merely as members 
of the Board of Control and not in the capacity as the Government Officers. 
The affidavit also refers to the statement made by the then Deputy Defence 
Minister, Shri Surjitaingh Majithia, who was asked, whether it was a faot that 
orders had been issued to implement pay soales and other recommendations 
of the Pay Commission in respect of employees working in the Oanteen Stores 
De ent ? and he answered that the Pay Commission’s recommendations 
did not apply ipso facto to the employees of the Centeen Stores Department as 
they are not employees of the Central Government. 

Reference is also made to the statementa made by the then Defence Minister 
Shri V. K. Krishna Menon, in 1961, who stated in answer to a question in the 
Parliament, that the Pay Commission’s recommendations did not apply directly 
to the employees of the Canteen Stores Department (India) as they are not Central 
Government servants. Reliance was also placed on the statement of Shri Y.B. 
Chavan, the then Defence Minister on the floor of Lok Sabha, as fuillows : 


“The employees of the Cas (I) are paid out of its own funds and not from the Dofonoe 
Services Estimates and as such they are not treated as Government servants. After a series 
of meetings held with the Employees Union Representatives, it was mutually agreed in October 
1055, that the terms and conditions of service of these employees, where olrcumstances are 
almilar, be equated with comparable categories of Lefenoe Civilians employed in Ordnance Depot 
ofthe Army. This oquation was also recommended in September 1964 by the Ad Hoc Committee 
set up to consider the demands of the Union; this recommendation was accepted by the Board 
of Control in December 1964.” 


Reference is also made to the pointed statement made by Shri Surjit Singh 
Majithia, Deputy Defence Minister on tember 28, 1954. The F was 
whether the Canteen Stores Department (India) was a Government 

His reply was : 


“No Public funds are Invested in the Canteen Stores Department. It functions as an auto- , 
nomous commerafal organisation with funds of its own.” 


- 
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Mr. Singhvi, the learned counsel appearing for the employees, has strenuously 
urged that having regard to these statements of the Defence Ministers, it can 
never be said that the Canteen Stores Department (India) is an establishment 
engaged in any industry carried on by or under the authority of any department 
of the Central Government. Quoting the words of Shri Majithia, he stated that 
it is merely a commercial organisation and the Canteen Stores De ent was 
a separate entity and was working under the Board of Control which was not 
treated as a part of the Department of the Government of India. In this oonnec- 
tion, he also relied on the hp deer of this Court in Sirt Chand Surt v. Unton 
of India’, where an employee of the Canteen Stores Department (India), challen- 
ged the validity and propriety af the order of compulsory retirement pa 
against him purporting to tot been made under articles. 449 and 459 of the 
Civil Service Regulation of the Government of India. It was contended on 
behalf of the Union of India and the Canteen Stores Department (India) in 
that case, that the Canteen Stores Department (India) was not a department 
of the Union of India; nor was it a business activity of the Union of India 
and henos the employee did not hold any post under the Union of India 
and/or the Government. Mr. Singhvi argued that the Officers of the Canteen 
Stores Department (India) were in the habit of denying the status of the Govern- 
ment servants to the employees of the Canteen Stores Department whenever it 
suited them and at the same time treat them as Government servants whenever 
it was decided by them. Ho urged that this sort of uncertainty about the Govern- 
ment servant or servants working in the Canteen Servioes all over India, was 
a We arte to the employees and harmful to the efficiency and security 

of the servanta. There is some force in the comment made by Mr. Singhvi. 
However, none of the statements of the Ministers referred to above or the ples 
made before this Court on the aforesaid Sirs Chand Suri v. Union of India were 
concerned with the question as to whether the Canteen Stores Department (India) 
was an establishment exempted under s. 82 (iv) of the Payment of Bonus Ast, 
1965. 


That question must be decided not in accordance with the opinion expressed 
by the Ministers and/or pleas taken by the Officers of the Oanteen Stores De- 
partment in some proceedings but on a correct and proper interpretation of the 
words. whioh we find in s. 82 in the facts and circumstances ostablished in ' the 
0886. 

Having regard to the aforesaid rules which governed the tablei: in 
our opinion, there can be no doubt whatsoever that the establishment of, the 
Canteen Stores Department (India) must be de ar as an establishment exemp- 
ted under 8. 82 (tv). The fact that it has got ind dent financial resources 
or the fact that its accounta are not scrutinised by the Publio Accounts Committee 
for the p of including the same in the Publio Fund accounts of the Govern- 
ment of Tadis only affect the wor of the establishment. These facts do not 
determine the nature of the estab ent as an establiahment not controlled 
by Government, If the Government of India decides to stop the working of 
the establishment, the establishment will come to an end in no time. It was 
carried on by the Quartermaster General till 1951. Thereafter the Board of 
Control was reconstituted with the Defence Minister as ita Chairman. The 
Members were the Defence Secretary, the Financial Adviser, Ministry of Finanoe 
(Defence), the Quartermaster General, æ by daar hy of Naval Headquarters 
and a representative of Air Headquarters, the order of the Ministry of 
Defence dated January 9, 1981. Xt n T ows that it is an establishment 
run or carried on “by or under the authority” of the Ministry of Defence of the 
Government of India. 

‘It is urged by Mr. Singhvi that the petitioners are not in a position to make 
it clear as to whether it is by the de ent or under the department. Having 
regard to the rules, the difficulty of the petitioners can be appreciated. It cannot 


2 (19728) O.C.J. Miscellaneous Petition on July 25, 1972 (Unrep.). 
No. 606 of 1067, decided by K, K, Desai J., 
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be said that everything is carried on by the department, because the funds are 
managed independently by the establishment and the services are also regulated 
independently. At the same time, the fact that the Defence Minister is Chairman 
of the Board of Control which comprises of the Defence Secretary, the Financial 
Adviser, Ministry of Finance (Defence), the Quartermaster General, a represen- 
tative of Naval Headquarters and a representative of Air Headquarters, clearly 
shows that the establishment ies controlled by the Government itself. It may 
be that in most of the matters, the Board of Administration is autonomous and 
there is no reason for the Board of Control to interfere to the extent to which it 
would or could in an establishment under the direct control of the department. 
In any event, it is an establishment by or under the Government of India and 
henoe it must be held that it must be exempted under the provisions of the 
Payment of Bonus Act. 

Mr. Singhvi argued that this will be contrary to the ratio laid down by the 
Supreme Court in H. E. M. Union v. State of Bthar,* and Shri Ambica Mills 
v. T..L. Assoon.* These cases, however, are easily distinguishable. In the H. 
E. M. Unton’s oase, the industry waa carried on by a corporation incorporated 
under the Companies Aot and not direotly by the Central Government or ay 
of ite departments. The Supreme Court, with respect, referred to the 
known cases like Salomon v. Salomon and Salomon & Co. v. Salomon’, and the 
principles governing what is known as ‘juris persona’ and held (p. 86) : 

t.. The company and the share-holders being, as aforesaid, distinct entities the fact that 
the President of India and certain officers hold all its shares does not make the odmpany an 
agent either of the President or the Central Government.”’ - 


We are not dealing with such a oompany in the present oase. 

_ In Shri Ambica Mils case the question was whether a ioular subsidy 
granted to the Company by Joint Plant Committee constituted by Central Govern- 
ment in exeroise of its power under Cl. (17) of the Iron and Steel (Control) Order 
1956, waa a subsidy within the meaning of Item 6 (g) of Sohedule IT, which was 
liable to be deducted in caloulating the gross profit under the Payment of Bonus 
Act. Having regard to the facts relating to the constitution and functioning 
of the Joint Plant Committee, the Supreme Court held that the Joint Plant Com- 
mittee was niether a Government body hor “any body corporate established by 
or under any law for the time being in foroe.” The Supreme Court was not called 
upon to consider whether the Joint Plant Committee was an establishment within 
the meaning of s. 82 (iv). 

Mr. Singhvi, however, relied on the following observations of the Supreme 
Court in Shri Ambica Mills’ case (p. 1087) : : 
t... A Corporation is defined in Section 2 (JJ) as any body corporate established by 

or under any Central, Provinotal or State Act but does not include a company or a Co-operative 
society. Now it will be noticed that the definitioa of the term ‘corporation’ takes in bodies 
corporate established by law as well as bodies corporate established under any law. It cannot, 
therefore, be said that when item 6 (g) in the Second Schedule uses the words ‘body corporate 
established by any law’ it was not conscious of the distinction between a body corporate esta- 

blished by law and a body corporate established under any law." Š l 


Mr. Singhvi submitted that the associations of Ministers and Officers to the de- 
partment by themselves cannot make the Canteen Stores De ent (india) 
a body of the Defence Department or a body working under the contral of the 
department. This proposition cannot be disputed. The question, however, 
whioh is to be-decsided by us is whether tho establi tis carried on by or under 
the authority of any department of the Central Government. That will depand 
on the facta and not merely the association of the Government Officers or non- 
association of the Government Officers. The question before the Supreme Court 
in Shri Ambica Mills’ case was entirely different. In our judgment, it has no 
reference to the question which we have to decide in this oase as to whether the 


8 [1970] ALR. S.C. 82. 5 [1897] AC. 22. 
4 [1978] A.LR. 8.C. 1081. 
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establishment of the Canteen Stores Department (India) is an establishment 
carried on by or under the authority of the Central Government. We do not 
find anything in the said case to support the contention of the employees that 
the establishment is not carried on by or under the authority of any Pi a 
of the Central Government. 


Reliance was also placed on a decision of the Division Bench of the Kerala 
High Court in Indian Naval Canteen Control Board v. I. T., where the question 
before the Court was whether the Indian Naval Canteen Service, an establish- 
ment run by the Indian Naval Canteen Control Board, at the naval base. on 
Willingdon Island, was an industry carried on by or under the authority of the 
Central Government within the meaning of s. 2 (a) of the Industrial Disputes 
Act, 1947, but the Court itself has observed at page 868 that the question is a 
question of fact depending on the circumstanoes of each case. The decision was 
based on the constitution of the Jndan Naval Carteen Service, produced before 
the Court, which inter alia provided that : “All property and rights of the organi- 
sation shall be vested in the Indian Naval Canteen Control Board constituted 
as follows and held by it on trust for the obkjeota of the organisation.” Having 
regard to this clause, the Division Bench of the Kerala High Court came to the 
conclusion that it was not a service which was carried on by or under the autho; 
rity of the Oentral Government observing as follows (p. 867) : 


“Tho expression. ‘carried on by or under the authority of the Central Government,’ 
as we understand it, involves a direct nexus with the industry through servants or agente, B 
nexus which cannot co-exist with the concept of a trast which gtves the trustee the title'to the 


eps’ property Ane eaten precludes = tenia, as in the case of an agency, on the death or 
at the will of either party.” 


The Court also referred to a decision of the Single Judge of this Court in Abdul 
Rehaman v. Mrs. H. Paul.’ That was a case relating to an employee of the Mazgaon 
Dook Limited, a public limited company, registered under the Indian Companies 
Act. On the facts of that case, K.K. Desai J. (as he then was) held that : 


“Industries which are carried on for their own purposes by Incorporated commerical oor- 
- porations which are governed by their own constitutions, as authorised by the Indian Companies 
Act, 1918, cannot be described as carried on under the authority of the Central Government 
even though the Central Government controls these corporations.” 


In our opinion, these cases would: be of no assistanoe in deciding the question 
before us under the Payment of Bonus Aot, because under s. 82 (tv) the words 
used are uot ‘Central Government” but ‘‘department of the Central Government. ji 

“Central Government” ia defined in General Clauses Act, 1897, as in “relation 
to anything done or to be done after the commenoement of the Constitution, 
mean the President;” and to include certain other things mentioned in s. 8 (8) 
(b) of the General Clauses Act, 1897. We are not concerned with the inclusive 
definition. It is enough to say that a department of the Central Government 
is something different from the Central Government, and in the present’ case, 
having regard ta. the constitution and working of the Canteen Stores Departmant, 
there can be no doubt that the establishment in question is carried on by or under 
the authority of the defenoe department of the Central Government. 


It is true that in reality , there may not be any palpable difference betwoen 
the Central Government and any department of the Central Government, because 
the Central Government functions through departments and under ite rules of 
business a see alegre functions on behalf of the Central Government, but the 
department of the Central Government cannot be identified with the Central 
Government in all oases, because the Central Government comprises various 
departments and one department cannot be identified with all the departments 
together. In most cases, the words “Central Government” would, however, 
mean the department of the Government, because the Central Government has 


6 [1965]3 L.LJ. 366. 7 (1961) 65 Bom. L.R. 20. 
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to act through one or the other of ite departmenta. This distinction has been 
discussed in D.P. Kelkar v. Ambadas Keshav and it is observed (p. 277) : 


‘*,,..30 long as therefore the control of the Central Government is clearly shown, it is the 
control of a department of the Central Government. In this case the Department is the Ministry 
of Commerce and Industry as indicated in the heading of the two notifications concerned.” 


In the facts of the present case, however, it is clear that it ia the Ministry of 
Defence which is, through its Board of Control, carrying on the establishment 
of Canteen Stores De nt. From time to time the composition of the Board 
of Control has been changed, but the essential rules and the functioning of the 
establishment have not changed. The mere fact that the income and expenditure 
of the establishment are not placed before the Parliament and/or not form part 
of the Consolidated funds of the Public Acoounte of the Government of India, 

‘may only show that the establishment is not a Government undertaking or a 
Government body but it can be held to be “ an establishment carried on by or 
under the authority” of the department of Ministry of Defence. 

There can be no doubt that if the Board of Control, after the-fresh, Notification, 
consisting of the Defence Minister, the Defenoe Secretary, the Financial Adviser, 
Ministry of Finanoe, the Quartermaster General, a ap retary of Naval Head- 
quarters and a representative of Air Headquarters, decides to stop the function- 
ing, the establishment may oome to an end. It is not an establishment i 
to be ran under any law. It is not an establishment in respect of which any 
special statute has been passed to govern its existence or continunace of the 
organisation. In these circumstances, if the Canteen Stores ent (India) 
is not an establishment oarried on by or under the authority of the Ministry of 
Defence, it is difficuilt to imagine what such an establishment, as contemplated 
by the Legislature, would be within the meaining of s. 82 ($v). 

Tt must be noted that overruling the contention on behalf of the Union of India 
and the Officers of the Canteen Stores Department (India), K. K. Dessi J. (as 
he then was), held in his judgment in Sirs Ohand Suri v. Union of India, after 
considering the history of the whole department and the relevant rules regarding 
the organisation that the Union of India can be described as the owner of the 
undertaking being the Canteen Stores Department (India) observing as follows : 

‘*.... That party is admitedly Canteen Stores Department (India). The question is what 
is the meaning of that neme and/or which is the legal entity who is the owner of that name. 
The three constituents of the Services, namely, the Board of Control, the Board of Administra- 
tion and the Accounts Stores Department (India) jointly and/or separately are in fact not the 
owners of the undertaking or the business thereof and accordingly of the assets mentioned in 
the Balance-sheet. The case of the petitioner that the legal entity that is the owner of the 
undertaking must be the Union of India appears to be correct. The facts thet accounts of the 
undertaking are separately andited and the allegation that the accounts are not considered 
part of publio accounts do not make any difference to the above finding. It is true that having 
regard to its constitution it was within the powers of the authorities prescribed to make all 
transactions for and on behalf of the Canteen Services (India). This can be fllustrated by re- 
ferring to the items of debts under the heading ‘Funds and liabilities’ in the Balance-sheet. 
The debt due to the Allahabad Bank.is shown at Rs. 57,00,000/- and odd. The debt due to 
the other Banks on overdraft is shown as Rs.21,00,000/- and odd. For these debts due to these 

~” Banks, the authorities prescribed can never be personally liable. The ultimate debtor in respect 
of these liabilities would be the owner of the Undertaking and'the business of the Canteen 
Services (India). The busmessa does not belong to the authorities prescribed under the letter 
dated October 27, 1050. Apparently, the ultimate owner of all the asects and the debtor in 
respect of all the liabilities must be the Union of India, though the properties may stand in the 
name of the Canteen Services (India) and the transactions may be effected in that name.” 


He also considered the Constitution of the Canteen Stores Department one) 
and the relations between the Board of Administration and the Board of Con 
thereunder and held that the Civil Service Regulation which was applied by the 
Board of Control to ita employees, was binding on the‘establishment. 

As stated above, the pe as to whether in fact and in law ‘a particular 
establishment is carried on by or under the authority of any department must 


844 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


depend on the constitution, rules, history and the working of the institution and 
law, if any, made applicable thereto. ere is no law, in the present case, 

by the Parliament which inoorporates the Canteen Stores Department (India). 
It is governed by orders issued by the President and the Ministry of Defence 
from time to time. It is the creature of those orders. It functions subject to 
the control and supervision of the Ministry of Defence. In these ciroumstanoces, 
we must hold that the estalishment falla within the ambit of the exemption under 
s. 82 (tv) of the Payment of Bonus Act and the orders passed by the Authorities 
in the above three petitions are without jurisdiction. 


Before parting with the case, however, it is necessary to notice a preliminary 
objection whioh was raised by Mr. Singhvi that the petitions were liable to be dis- 
missed because the petitioners have approached this Court only in respect of the 
three orders. He has pigs out that these employees and ail other employees, 
who had approached the Payment of Wages Authority or the Industrial Court, 
have been paid the bonus as per the orders. He has also drawn our attention 
to the undisputed fact that for the subsequent years the establishment has‘ been 
paying 8:88 per cent of the salary of the employees as bonus. Mr. Cooper, who 
appeared for the petitioners, fairly stated that the above petitions were filed as 
test cases to get judication as to whether the Payment of Banus Act applies to 
the employees or not and not with a view to recover whatever has been paid to tle 
employees, or to establish that no bonus was liable to be paid to the employees. 
Ho stated that for the subsequent years, though not governed by that Aot, the 
establishment has paid 8-88 per cent of the salary not as bonus but as an ex-gratia 
payment. We are not concerned here with the subsequent years. So far as the 
amounts which are paid in pursuance of the orders are concerned, notwithstand- 
ing our above decision, we hope and we are assured that no attempts will be made 
to recover the amounts from the employees. 


In the circumstances, the impugned orders passed in all the three cases are 
quashed and set aside, subject to what is stated hereinabove. Rule made 
absolute. No order as to coste. Rule made absolute. 


ł 


Before Mr. Justice Bhole, 
LIMBAYYA LIMBADRI ADEP v. NARAMMABAI SADASHIV ANDE*. 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12 
(8) (a) and (b)—-Nottes given by landlord for eviction of tenant for failure to pay rent for more 
than sia monthe—Noticse given while tenant's reviston application from order of fiwation of 
standard reni by trial Court pending before District Cowrt—District Court dismissing revision 
epplication— Whether case falls under s. 12 (8) (a) or s. 12 (8) (b) of Act. 

If eviction proceedings are started by landlord on the ground of non-payment of arrears 
of rent of more than six months while the tenant’s revision application from the order 
fixing the standard rent by the trial Court is pending before the District Court, then! until 
the dats the revision application is decided, it can be said that there was a dispute between 
the parties as to what should be the standard rent of the suit premises. Such proceedings, 
therefore, will fall under s. 18) (b) and not under s. 12(3) (a) of the Bombay Rents, Hote” 
and Lodging House Rates Control Act, 1947. 

Shankar v. Krishna’, applied. 


G. B. Sathe, for V. N. Ganpule, for the petitioner. 
V. A. Gangal, for Sharad Manohar, for respondents Nos. 1, 8, 4 and 7. 


Buor J. The petitioner here is a tenant who is asked to quit by the order 
ea by the learned Assistant Judge, Poona. He allowed the appeal of the 
dlord against the order of the Small Causos, Court, which had dismissed the 


* Decided, fee 6, Deke hii Civil Ap- 1 [1970] ALR. 8.C. 1. 
plication No. 888 
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landlord’s claim for possession. The petitioner had filed a miscellaneous applica- 
tion against the — landlord for the purpose of fixing standard rent of the 
premises in 1958. It was fixed at Re. 8 per month and when the landlord went 
in revision before the District Judge, it was dismissed. The landlord therefore 
challenged the order of the District Court before the High Court and the High 
Court set aside the order and remanded the matter back for disposal according to 
law. After the remand the standard rent was fixed by the trial Court at Ra. 5 
per month on April 19, 1966. Tho petitioner-tenant then filed a revision applice- 
tion before the District Oourt, but it was dismissed on August 11, 1967. 

In the meanwhile when these proceedings in the miscellaneous application for 
fixing the standard rent were pending, the landlord gave a notice to the petitioner 
demanding the arrears of rent from May 1, 1966 to February 28, 1967. That 
was for a sum of Rs. 51. The notice was received by the petitioner on January 
16, 1967. Although the petitioner sent the demanded sum of Re. 51 by a money 
order which was accepted by the landlord on Maroh 11, 1967, yet the landlord 
filed a suit to eject the a on August 24, 1967. The petitioner also paid 
all the dues by depositing some money later in Court. He deposited the rent 
from time to time in Court. 

The trial Court found that the petitioner was not a defaulter in the payment 
of rent for more than mx months and that his case fell under s. 12 (8) (b) = the 
Bombay Rent Aot and that, therefore, the landlord was not entitled to possos- 
sion. Although the learned trial Judge relied on a ruling in Sipahi i v. 
Fidahussein! wherein the effeot of dismissal of revision petition was held abi to 
confirm the order of the trial Court, yet he beld that there was dispute till August 
11, 1967 when the revision application was decided. The true effect in law ao- 
cording to the ruling in Sipahimalant’s cage was that when the revisional Court 

had refused to exercise the revisional jurisdiction conferred on it, there was no 
question of the order passed by the trial Court merging in the order passed by the 
revisional Court, The Court also held that the petitioner had deposited all arrears 
in Court till the date of judgment and that therefore he is not a defaulter. Ac 
cording to the trial Court s. 12 (3) (a) did not apply but s. 12 (8) (b) aes 
Aooordingly therefore the plaintiff's claim for possession was dismissed 
tenant was asked to pay the deposited sum to the landlord. This order Peed 
fore was challenged and the learned Assistant Judge who heard the appeal found 
that the petitioner was a defaulter and that he was in arrears for more than six 
months. He also relied on the ratio laid down in Stpahimalani v. Fidahussetn 
but was of the view that the question of standard rent was finally decided by the 
Small Causes Court on April 19, 1966. If the District Court had interfered with 
the order, there was something according to him to be said but when it did not 
interefere with the order, the effect was that that Court refused to exercise the 
jurisdiction. There was therefore no question of confirmation of the order. 
According to the learned Assistant Judge therefore it cannot be said that on the 
date when the notice terminating the tenancy was given, there was a bonafide 
dispute about the standard rent. In the view of the matter, therefore, according 
to the learned Assistant Judge, the case fell under s. 12(3) (a) of the Rent Act and 
not under s. 12 (3) (6). Therefore he treated the petitioner as a defaulter. He 
therefore allowed the ap and set aside the decree passed by the trial Court 
and decreed the landlord's suit for possession. This decree of he learned Asws- 
tant Judge therefore is now challenged here in this petition. The point therefore 
that arises here for consideration is whether this order is according to law. 


It must at once be stated here that although the ratio in Sipahimalans v. Fida- 
hussten was that the trial Court’s order did not merge in the order of the revi- 
sional Court, because it had ean refused to exercise ita jurisdiction for the pur- 
pose of the setting aside the Court’s order, yet this ratio was overruled in 
Shankar v. Krishna’. It was held in this case : 


"Whore, on its revistonal Jurisdiction being invoked against the order of the appellate Court 
under the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947, the High Court 


1 (1955) 88 Bom. L.R. 844. 2 [1970] ALR. 8.C. 1. 
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dismisses the revision, shor nadine E E, TE the order of the appellate Court becomes 
merged with the order made in revision, and, thereafter, the appellate order cannot be ~ 
ged or attacked by another set of proceedirgs in the High Court under Art. 226 or 227| of the 
Constitution. The principle of merger of orders of inferior Courts would not become 

or inapplicable by making any distinction between a petition for revision and en appeal.” 
The case Stipahimalant v. Fidahussein was referred to and overruled. Evidently 
therefore, the present rule of law is that the order of the trial Court merges in 
the order of the revisional Court. That order in revision was passed on August 
11, 1967 and therefore it can safely be said that there was a dispute between the 
parties as to what exactly should be the standard rent of the suit premises till 
August I1, 1967. The notice was given by the landlord on January 12 ,' 1967, 
The case with which we are concerned therefore falls under s. 12 (2) (6) as was 
held by the trial Court and not under s. 12 (3) (a) as was held by the learned 
Assistant Judge; but the learned advocate for the respondent contends here that 
the dispute should be to the knowledge of the landlord and that since these was 
no reply whatsoever to the notice given by the landlord on January 12, 1967, 
aocording to him the landlord was not aware of any dispute as to tho fixation of 
the standard rent after April 19, 1966 when Res. 5 were fixed by the trial Court 
as the standard rent. It is, however, difficult for me to acoept this contention 
for the obvious reason that he was a party to the miscellaneous application filed 
by the tenant for the fixation of standard rent and after the standard rent was 
fixed by the trial Court on April 19, 1966, to the revisional application, when 
the matter was carried to the revisional Court by the petitioner. The landlord 
was & party to the proceedings until the revision by the petitioner was dismissed 

on August 11, 1967. The dispute therefore continued until August 11, 1967. 
The order of the trial Court dated April 19, 1966 fixing the standard rent merged 
in the order of the revisional Court on August 11, 1967. The final order there- 
fore was passed on August 11,1967. The notice was given on January 12,.1967. 
The landlord well knew about what all was happening. It cannot therefore be 
contended that the dispute was not to the knowledge of the landlord. | This 
ontention therefore is without substance. | 


It appears to me therefore that the learned Asistant. Judge erred in coming 
to the conclusion that this cage falls under a. 12 (3) (a) and not under s. 12 (3) (b). 
This case clearly falls under s. 12 (3) (b) of the Rent Act. The petitioner there- 
fore cannot be said to be a defaulter. 


In the above view of the matter therefore this petition will have to be atibwed, 
the order passed by the learned Assistant Judge will have to be set asidé and 
the order passed by the Small Causes Court, Poona will have to be restored | 


The petition is allowed. Tho rule is made absolute with coets. ! 
Rule made absolute. 

| 
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Before Mr. Justice Deshmukh and Mr. Justice Joshi. 
THE STATE OF MAHARASHTRA v. NARAYAN SHANKAR. HASABNIS.* 


Bombay Paragana and Kulkarni Watans: (Abolition) Act, 1950 (Bom. LX of 1950), Secs. 3,4, 
2 (b)}—Bombay Land Revenus Code (Bom. V of 1879), Secs. 61, 60, 45, 52—Bombay Land 
Revenis Cods (Amendment) Act (Bom. XXVIII of 1956), Sce. S—Occupancy of former 
Watandar for five years during which -he is permitted to pay occupancy prics, determination 
of nature of-—-Watandar declining re-grani, whether can bs assessed to land revenue for mhele 
period from date of resumption. 

The later part of sub-s. (3) of s. 8 of the Bombay Paragans and Kulkarni Watan (Abolition) 
Act, 1050, provides that all resumed land is subject to the payment of land revenue under 
the provisions of the Bombay Land Revenue Code, 1878, and the rules made thereunder. 
Therefore watandars who decline to beoome re-grantces under s. 4 (J) of the Act would 
be unauthorisedly occupying the malienated land and will be Hable to pay asscasment 
for the entire period from May 1, 1951 i.o. when the Act came into force, for the survey 
numbers in their possession under s, 61 of the Code. The view that unless thero is a ro- 
grant there is no liability to pay assessment is wrong. However, the olatm against much 
person in occupation would be equal to the land assessment and no more. 


8S. O. Pratap, Assistant Government Pleader, for the appellant. 
N. 8. Shrikhande, for the respondents. 


. Desmmuxu J. This appeal has been referred to a Division Bench by a Single 
Judge of this Court as it.involves interpretation of some of the provisions of the 
me Paragana and Kulkarni Watans PETN Act, 1950 (Bombay Act 
No. of 1950) (hereinafter referred to as “the Act”). In both the Courts 
below a decree for injunction has been passed against the State of Maharashtra 
restraining them from executing a alaim-notice exh..71 for the amount. of Ra. 
8,801-41P. Asthe Courte below have held that the Fe not liable 
to pay the amount, the State of Maharashtra has filed this second appeal for ob- 
taining an adjudication that under the provisions of the Act as well as the Bombay 
Land Revenue Code, 1879 (hereinafter referred to aa ‘‘the Code”), which applies 
to all the resumed lands as a result of the implementation of the Act, Insmdars 
in the position of the plaintiff would always be liable to pay the assessment. 
oa a is a point of some importance, the appeal has been referred to the Division 

o 


The facts which must be noted for the purpose of understanding the dispute 
between the ies are these: Originally, plaintiff was admi y the Inam- 
dar of the vi Tilgaon in Thana distriot. For a few years after the Aot camo 
into force, the Revenue Department in the Thana district had no clear informa- 
tion at all about the nature of the grant in favour of the plaintiff. It is now 
undisputed that the grant in favour of the plaintiff's family was not a personal 
Inam but was a P ana Inam. [It is also undisputed that the village Tilgaon 
was an unsurveyed village till it was resumed under the Act. Under the Para- 
gana Inam grant, the plaintiff's family was not liable to render any services. 
This Inam came to be abolished with effect from May 1, 1951 as a result of the 
passing of the Aot by the then State of Bombay. After about three years, the 
Mamlatdar,: Wada issued a letter (exh. 58), dated January 28, 1954, informing 
the plaintiff that all his lands have been resumed by the State under the provi- 
sions of the Act and they are to be re-granted to him on condition that the plain- 
tiff pays six times the assessment by way of occupancy price. This a sia 
had got to be made on or before April 80, 1954 and if this was not done.he would 
be removed from the land. Within a couple of months thereafter, the Mamlat- 
dar, Wada, issued a notice (exh. 52) dated March 18, 1954 informing the plain- 
tiff that he should not collect any revenue from the Khatedars direct as his per- 
sonal Inam had been abolished from August 1, 1958. This led to further corres- 


“Decided, January 11, 19738. Second Appeal Appeal No. 128 of 1982, confirming the order 
No. 145 of 1964, against the deaision of M. L. Sre NS. ee Civil Judge, Sensor 
Butani, Assistant Judge, at Thana, in Civil Thana, in Suit No. 24 of 1960. 
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pondence in due course. There was lull for about three years or more and in 
1957-58 considerable correspondence took place between the plaintiff on the one 
hand and the Mamlatdar and the Prant Officer on the other. The plaintiff 
pointed out to the Revenue Offloers that his was not a personal Inam, as was 
assumed in exh. 52 but a Paragana Inam, not liable to render any service and as 
such, he was obliged to pay only six times the assessment by way of ocoupancy 
price. The further correspondence shows that the plaintiff never accepted the 
offer of regrant with conditions attached to it. As a result of this corres- 
pondenoe, the plaintiff by his letter (exh. 54) dated November 26, 1957 informed 
the Mamlatdar, Wada that he had deposited an amount equivalent to six times 
the assessment, namely, Re. 1,887-6-0 as also Re. 486-9-0 by way of Nuksan as 
contemplated by the Code and thus credited in the Treasury a total amount of 
Ra. 2,878-15-0. This information was followed by a letter exh. 56 dated Feb- 
ruary 9, 1958 issued by the Prant Officer in favour of the plaintiff. The Prant 
Officer informed that the plaintiff was a Paragana Watandar whose lands were 
resumed under s8. 8 of the Act and the plaintiff having paid the oocupanocy price 
ab six times the full assessment into the Wada Sub-Treasury as required by s. 4 
of the Act, the lands mentioned in Col. 8 of Sch. ‘A’ attached to the order were 
re-granted to the plaintiff who was the Watanholder on new, 1mpsrtible and ina- 
lienable tenure under s. 4 (J) and 4 (2) subject to three conditions. The first 
condition was that the grant shall be subject to the right of publio, if any, that 
may be established under sg. 4A of the Act. The second condition was that the 
right over the trees in the land regranted as mentioned in Col. 8 of the Sch. ‘A’ 
attached to the Order is reserved with the Government. And the third oondi- 
tion was that an ment in the prescribed form shall be executed by the 
grantee (the plaintiff) within a month from the date of receipt of the order with 
additional conditions of the order before the Mamlatdar, Weda. 


This order of the Prant Officer led to voluminous correspondence, during which 
the Mamlatdar realised that the village was formerly unsurveyed and as a result 
of fresh survey conducted the new assesament was fixed at a much higher rate 
than before. Since six times the full assessment was payable by the Inamdar 
and since the Mamlatdar felt that the new assessment of the plaintiff's land was 
Ra. 970-10-9, he sent a telegram dated May 1, 1958 calling upon the plaintiff 
to state by wire or telegram whether he was willing to pay the differential oooupanoy 
price of Re. 8,986-10-6, that is to say, the total occupancy price of Rs. 5,824-0-6 
minus the payment of Rs. 1,887-6-0 as deposited by the plaintiff earlier. It may 
be very briefly noted that the plaintiff has never paid the difference which he 
was called upon to pay by the Mamlatdar, nor has he ever executed any agreement 
in favour of the State. The total payment made by the plaintiff is confined to 
Ra. 1,887-6-0, which is six times the earlier Judi amount and not six times the 
full assessment of the land. The plaintiff all the while informed the Revenue 
Officers that he was not willing to acoept the re-grant on terms and conditions 
pr in exh. 56. In fact, the plaintiff insisted upon three further conditions 

which alone he would be willing to accept the re-grant. His first oondition 
was that all the trees which in fact formed a forest must be regranted to him and 
shall not be excluded from the grant. The second condition was that there were 
more lands of his ownership than shown in the Sch. ‘A’ and all of them must be 
included in the re-grant. His third condition was that after having prohibited 
the plaintiff from making any recoveries from the KAatedars as per exh. 52, with 
effect from April 1, 1958, the State Government effected recoveries through ite 
Officers during the entire period of five years from May 1, 1951 to April 81, 1956, 
and therefore, unless a clear account was rendered to him in regard to the re- 
ooveries made by the Government and credit given to the plaintiff for those re- 
coveries, he would not be able to make payment. He, however, showed his 
readiness and willingness to pay whatever may be found due from him after the 
acoount is so rendered. The matter merely rested at this stage and there has been 
no actual re-grant as contemplated by the provisions of the Act as also the Rules 
made thereunder by the State. 
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Against this background, the plaintiff received a notice exh. 71 dated June 8, 
1959 from the Talathi of village Saja Kone under, whose jurisdiction the 
Tilgaon falls. In this notice the Talathi informe the plaintiff that he was liable 
to pay assessment to Government for a period commencing from May 1, 1951 (that 
is the day when the Act osme into force) upto July 81, 1956. After August 1, 
1956 as a result of the provisions of the Bombay Tenancy and Agricultural Lands 
Act the assessment is being directly recovered from the tenants on the land. whet 
these five years, the plaintiff is informed of the old assessment as also the re 
assessment after the survey. A table is furnished in the said notice which points 
out the annual assessment during this period, recoveries effected by the State and 
the balance due and recoverable by the State from the plaintiff. This balance is 
claimed at Ra. 8,801-41p. The plaintiff at once replied to this notice by exh. 72 
dated June 14, 1959 and pointed out to the Mamlatdar that he was prevented 
from effecting recoveries but still a claim during the period he was so prohibited 
from making recoveries is also being fastened upon him. Instead of accepting 
this grievanoe of the plaintiff, the plaintiff was called upon by the Mamlatdar by 
a telegram dated July 20, 1959 (exh. 78) to pay the amount of Re. 3,801.41 P- 
telegraphioeally. It is oe necessary to refer to the entire correspondence and it 
would be sufficient to state that the plaintiff found that not only his grievances 
were not being redressed but the Revenue Officers were making preparations for 
issuing distress warrant for recovering the sum of Re. 8,801-41 P. from him. 
As the at felt that he was not liable to pay this amount of Ra. 8,801-41 P. 
and as he apprehended that the Revenue Officers would be enforcing the recovery 
of that amount by a distress warrant, he served a notice under s. 80 of the Civil 
Procedure Code (exh. 48) dated August 24, 1959, and, thereafter, filed the present 
suit on January 18, 1960. 


Briefly stated, the plaintiff alleges in the plaint that he was being treated as a 
re-grantee from ‘the mere fact that he deposited six times the Juds amount and 
that two different claims were made against him—one for the differential ocoupanoy 
price and the other for the assessment amount for the period May 1, 1951 to July 
81, 1956. He points out that he was prevented from effecting recoveries after 
August 1, 1958 and he has not made any recoveries thereafter. He further points 
out that the State of Maharashtra must have made recoveries thereafter and no 
account is being rendered to him of the recoveries effected by the State. As the 
plaintiff has not complied with the formalities of the regrant, there is no legal and 
valid re-grant and the plaintiff therefore is not liable in the circumstances for 
paying anything to the State Government. The plaint gives an impression that 
the plaintiff mainly relies upon the absence of a legal regrant for disowning any 
liability to pay, though in the history of the litigation that preceded he has pointed 
out that he was restrained by the order of the Revenue Officers from making 
recoveries and that also constitutes a ground why he would not be liable to pay. 


The written statement of the defendant exh. 82 is not very clear as to how 
the tiff is being held responsible. It is alleged that the plaintiff tentatively 
par Re. 1,887-6-0 on July 24, 1954 and therefore a further notice was issued to 

oalling upon him to pa the differential ocoupanoy price. It is explained that 
the letter of the Prant Officer dated February 9, 1958, exh. 56, does not effect 
any grant. The re-grant under s. 4 of the Act is conditional upon the payment of 
occupancy price which is six times the full assessment and the execution by the 
plaintiff of a regular Kabulayat as ee Until this happens there is no 
re-grant in favour of the plaintiff. Tt i is then pointed that the re-grant of the 
resumed lands is governed by s. 62 of the Code and Rule 58 of the Land Revenue 
Rules under the provisions of the Code. As a combined effect of these provisions, 
the Collector is competent not only to reserve rights regarding trees eto., while 
giving a re-grant but he is also entitled to recover the assessment. It is further 

inted out that even though the certifloate might have taken quite some time to 
issne, it is within the competence of the Collector to assess retrospectively the 
revenue payable on the lands according to the proviso to s. 52 of the Land Revenue 
Code inserted by Amending Act No. 28 of 1956. Itis, therefore, pointed out that 
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the claim of the State is lawful and it is open to the State to resort to such ways 
and means as are permissible under the provisions of the Code. Therefore, the 
plaintiff is not entitled to the relief of injunction. It is also pointed out, that 
this being a mere money claim, the plaintiff may pay the amount first and claim 
a refund, if he is not liable. That would be an adequate and alternative remedy 
available to the plaintiff and the disaretionary relief of injunotion should not be 
granted to the plantiffis. i 

On these pleadings and after going through the oral and dooumentary evidenoe, 
the learned trial Judge came to the oonolusion that there has been no regrant in 
the present case as the conditions on whioh the re-grant was offered are not ful- 
filled by the plaintiff. Itis held that the Collector may have a right to levy and 
recover assessment retrospectively and when the plaintiff really becomes a 
grantee at some future date, it may be possible for the State to effect recoveries; 
but at the time when the suit was instituted and was being heard, the plaintiff was 
not a re-grantee of the land and as such, no recovery could be effected against him. 
It is pointed out that when a olaim is not due and recoverable, the resort to distress 
warrant would affect adversely the righte of the plaintiff and the suggestion of 
the defandant-State that the plaintiff should in the first instanoe pay the amount 
and then olaim a refund of it would not be in the ciroumstanoes either an adequate 
or alternative relief available to him. The learned trial Judge therefore issued 
an injunction within the ambit of his reasoning against the defendant-State. 


The defendant-State went in appeal and the learned Assistant Judge, Thana, 
confirmed all the findings of fact reoorded by the trial Court and also reiterated the 
legal position that in the absence of a re-grant, the plaintiff could not be' called 
upon to pay the amount demanded from him and if he is on the land, the Govern- 
ment might take any action if they feel that he is a trespasser or if he has recovered 
any amount from the tenants, then a suit for damages might lie but no land 
revenue could be paid by him in the absenoe of re-grant to the holder of the Watan 
land. Incidentally, it is observed that if the plaintiff was not agreeable to exeoute 
a, Kabulayat except upon certain conditions, it is not possible for the State to 
enforce a Kabulayat upon an unwilling plaintiff. Since the plaintiff is not the 
holder. of the Watan land by regrant, he oannot be called upon to pay the 
arrears of land revenue and whatever may be the other rights vested in the State, 
the present amount of. Rs. 8,801-41 P. could not be enforced by distress against 
the plaintiff. Being aggrieved by the decree and judgment of the learned 
Assistant Judge, Thana, the defendant-State has filed this second appeal. 

Stated in brief, the argument on behalf of the defendant-State was that the 
plaintiff may not be a re-grantee but on a proper construction of the provisions 
of the Aot and the Oode, he is always liable to pay assessment to the State until 
evicted from the land. Arrears of land revenue are in fact due from these dis- 

ated lands and they oould belevied and recovered re eotively by the Collector. 

+ is also argued that since the claim is due and bonafide and sinoe the relief of 
injunction is a discretionary relief, the Court should not exercise the discretion in 
‘favour of the plaintiff ashe may have alternative and adequate remedies to redress 
his grievanoe, if any, against the State. The reply of the plaintiff, briefly stated, 
is that not only he is not a re-grantee of the Watan lands but there is no liability 
at all on his part to pay the assessment during the entire transitory period of 
five years from May 1, 1951 to April 80, 1956. Alternatively, it is argued that 
the circumstances obtaining on the record clearly show that the plaintiff was 
prevented from effecting any recoveries from the Khatedars from . August 1, 
1958 onwards and he never effected any recoveries as such in obedience! to the 
order of the Mamlatdar. The notice whioh is sought to be enforced against the 

laintiff covers the entire period of May 1, 1951 to July 81, 1956 and as such at 
east a major portion of the claim is being unlawfully claimed against the plaintiff. 
This therefore isa fit case, according to the plaintiff, where the discretionary remedy 
of injunction should be ted to the plaintiff. Where a person tries to redress 
his grievance and the Revenue Anthorities instead of taking oognisance of the 
grievanoe take up high-handed attitude and threaten to recover moneys by issuing 
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distress ‘warrant, it would be, according to the plaintiff, a pre-eminently fit case 
where injunction should be granted. It is further argued that where two Courts 
have consistently exercised discretion in favour of the plaintiff, in the Second 
Appeal no circumstances are shown by the defendant why this Court should 
interfere with that exercise of discretion by the Courts below. 


So far as the facta of this case are concerned, it appears to us that the dearee 
for injunction would be required to be maintained upon an approach which is 
not to be found either in the arguments addressed to the Courts below or in the 
judgments of the Courts below. However, the ciroumstanoes which influence 
us to confirm the decree of injunction are already present on the record and are 
well-known to both the parties. However, as the claim involves the interpreta- 
tion of some of the provisions of the Act and the Code, we would proceed to dis- 
ouss the legal position wherefrom it will be apparent that the said interpretation 
of the provisions of the Act and the Code as made by the Courte below are in- 
correct. 


We would therefore point out in the first instanoe the legal consequences that 
follow as a result of the implementation of the proviaions of the Act. Now, there 
is no dispute before us that the plaintfi’s watan was a Paragana watan for which 
no service was required to be rendered. This watan came to be extinguished 
with effect from the Ist day of May 1951 which was the appointed day under.the 
Act. The effects of extinguishment have been pointed out in s. 8 of the Act. 
For our purposes, the relevant sub-s. (3) of s. 8 provides: 


8. ‘With effect from and on the appointed day, notwithstanding anytlung contamcd 
in any law, ugage, settlement, grant, saned or onder, ... 

(3) subject to the provisions of section 4, all watan land is hereby resumed and shall 
be deemed to be subject to the payment of land revenue under the provimons of the Code and 
the rules made thereunder as if it were an unalienated land.” 


It may be noted that the word “‘Code’’ has been defined by the Act to mean “‘the 
Bombay Land Revenue Code, 1879”. The first and the most undisputed effect 
of s. 8 would be that all watan lands covered by the plaintiff's watan stand resu- 
med with effect from May 1, 1951. The further consequence is that they shed 
their earlier character as watan lands and become unalienated lands, subject to 
all the provisions of the Code. However, it would be appropriate to know the 
provisions of s. 4 subjeot to which this effect is to place. Seotion 4 (J), 
whioh is relevant for our purposes, is as follows: 


“A. (1) A watan land resumed under the provisions of thin Act shall subject’ to the 
provisions of section 4A, be regranted to the holder of the watan to which it appertained, oh 
payment of the occupancy price equal to twelve times of the amount of the full assesement of 
such land within five years from the date of the coming into force of this Act and the holder shall 
be deemed to be an occupant within the meaning of the Code in respect of such land and shall 
primarily be lable to pay land revenue to the State Government in accordance with the pro- 
visions of the Code and the rules made thereunder; all the provisions of the Code and rules relat- 
mg to unalenated land shall, subject to the provisions of this Act, apply to the sad land : 

Provided that in respect of the watan land which nas not been assigned towards the emo- 
luments of the officiator, oocupanvy price equal to six times of the amount of the full assessment 
of such land shall be paid by the holder of the land for its regrant : 

Provided further that if the holder fails to pay the oocupancy price within the period of 
frve years as provided in this section, he shall be deemed to be unauthorisedly ocoupying the 
land and shall be Hable to be summarily ejected in acoordanoe with the provisions of the Code”. 


It may be noted that the words and expressions used in the Act are to have the 
same meaning assigned to them in the Watan Act and in the Code, as the oase 
may be, notwithstanding the faot that the provisions of the said Act or Code 
may not be applicable. This is the provision of sub-s. (2) of 8. 2 of the Act. The 
real moaning of sub-s. (Z) of s. 2 will have to be found in the light of the meanings 
which are assigned to the various words and expreasions used.in the Watan Aot 
and in the Oode. According to us, the effect of the first part of sub-s. (J) of s. 4 
is that all the resumed watan land has got to be re-granted to the holder of the 
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watan to whioh it appertained on payment of a oertain oocupanoy price. Since 
the first proviso of sub-s. (J) of s. 4 applies to the facts of the present case, the 
ocoupancy price payable by the plaintiff would be six times the assessment and 
not twelve times as noted in the substantive part of the sub-section. As the 
section was initially enacted a period of three years was provided for making 
. payment of occupancy price but as s. 4 now stands, the period is five years 
from the date of the coming into force of the Aot, namely, May 1, 1951. The- 
refore, the second effect of s. 4 is that this payment of ocoupanocy price is per- 
mitted to be made within a period of five years from the date of the ooming 
into force of the Act, It is a matter of volition for the former Watandar whe- 
ther to make payment of ocoupancy price within time and accept the re-grant 
or not to pay at all within the permitted period. The second part of sub-s. (J) 
of s. 4 a8 also the seoond proviso to sub-s. (7) deal with the consequences where 
yment is made or where payment is not made. If payment is made, the 
older of the watan shall be deemed to be an oocupant within the meaning of 
the Code in respect of such land and shall primarily be liable to pay land 
revenue to the State Government in accordance with ovisions of the Code 
and the rules made thereunder; all the provisions of the Code and rules relating 
to unaliensted land shall, subject to the provisions of the Act, apply to the said 
land. If, therefore, the payment is in terms of the offer made to the 
watandar by the State Government, which consista of a demand of a oertain 
o0 ge and the execution of a Kabulayat, the watandar becomes an 
ocoupant of the land in terms of the provisions of the Code and naturally, he 
becomes liable to all the consequences that may follow from being an ocoupant 
under the Oode. There are provisions in the Act, like ss. 4A, 5 and others wick 
attach oertain conditions to such lands and those consequences are also to attach 
to the regranted lands, in addition to their acquiring the status of unalienated 
land under the Code. With the other provisions of the Act and their effect, we 
are not concerned in this litigation. 

It may be that the plaintiff-watandar was hesitant and ultimately failed to 
pay the oooupancy price within the statutory period of five years. The conse- 
quenoos of failure to pay the occupancy price have been provided by the second 
proviso quoted above which saya that the holder shall be deemed to be unau- 
thorisedly oooupying the land and shall be liable to be summarily ejected in so- 
cordance with the provisions of the Code. In other words, non-payment of oo- 
cupancy price brings about the consequence of the former watandar being 
deemed to be an unauthorised oocupant with the liability to be thrown out sum- 
marily from the land in accordance with the provisions of the Code. So far as 
the provisions of as. 8 and 4 of the Aot are concerned, they merely point out. how 
the land will change ite character and how the watandar, who was in possession 
of the land, would change his legal status. Sub-section (3) of s. 8 particularly 
lays emphasis on the fact that all watan land which is resumed under the Act 
shall be deemed to be subject to the payment of land revenue under the provi- 
sions of the Code and the rules made thereunder as if it were an unalienated land. 
Section 45 of the Code declares that all land, whether applied to agricultural or 
other purposes, and wherever situate, is liable to the payment of land revenue 
to the Government according to the rules hereinafter enacted exoept such as may 
be wholly exempted under the provisions of any pone contract with the Govern- 
ment or any law for the time being in foroe. It would be therefore clear that 
the moment the Aot came into force and s. 8 began to operate, all the watan land 
was automatically resumed and became unalienated and liable to payment of 
land revenue under the provisions of s. 45 of the Code. So far as the land is con- 
cerned, undoubtedly therefore, the liability to pay revenue or assessment arose 
the moment it came to be resumed as a result of the provisions of 8.8. We there- 
fore do not see the existence of any period of time between the termination of 
the character of the land as watan land and the transformation of ite character 
into an unalienated land when no assessment or revenue is payable. It may be 
that when Government keeps land in its own physical possession, the land may 
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still be liable to pay land revenue, though there may not be aotual recovery of 
it, the person paying and receiving the land revenue being the same. It would 
therefore be necessary to find out whether the land which was resumed under 
the provisions of the Aot is actually taken by the State at all. In fact, before 
the lapsing of five years from the coming into operation of the Aot, there is not 
only a total prohibition against the State from resuming physical possession of 
the land but on the contrary there is an obligation on the State to re-grant the 
_land to the holder of the watan. on the terms and conditions prescribed in sub-s. (1) 
of a. 4 of the Aot. Ifthe holder of the watan declines to accept the regrant 
and falls under the seoond proviso to sub-s. (J) of 8. 4 by lapse of time, a yee in 
the State arises to aae a evict him from the land. In other words, the 

visions of se. 8 and 4 aro implied provisions and therefore, there is a mere teo 

oal change in status of the former watandar and there is no physical eee 
ment of the former watandar. On the contrary, he is given some time to oon- 
sider whether he wants the tegrant of the land on fall assessment from the State 
or whether he wants to decline the re-grant which the statute itself offers. to him. 


What is the position of the former watandar during this period of five years 
and what would be his legal status at the end of five years when he chooses to 
pay the oooupanoy price and accepts the regrant or when be chooses not to pay 
and declines to take the regrant? According to Shri Shrikhande, the learned 
counsel for respondent-plaintiff, this is a sort ot free period when no assessment is 
‘payable at all by the former Watandar. He is merely given time to think and 
accept or reject the regrant. The learned counsel is partly right when he says 
that the State cannot compel the Watandar to make up his mind until the last day 
of the five years and cannot compel him to pay the oooupancy price. He farther 
adds that if a certain Watandar chooses to pay muoh earlier during those five years 
and also exeoutes a Kabulayat, even then though he gets the status of an oocupant 
under the Code, the liability to pay asessment will arise only from May 1, 1956 
and not earlier. For drawing such an inference about the liability or non-liability 
of the former Watandar, we do not find añy warrant in the provisions s. 4 of 
the Aot orin other provisions of the Act. In our view, this is an interim period or 
aninterregnum where the legal status of the former Watandar is kept in abeyance; 
but when the period of five years elapses and a certain event occurs, his status 
', oome to be decided at pnoe retrospectively for the entire period beginning from 
May 1, 1951. In other words, whether the operation of sub-s. (I) of s. 4 of the 
Aot ‘together with its second proviso is prospetaive or retrospective is the main 
question which falls for consideration. tneidentally, it is also necessary to deade 
whether the liability to pay assessment or an equivalent amount by some other 
name, would arise from the first day after the resumption of the land by the 
State, and if so, whether a Watandar in the position of the plaintiff could be held 
in law liable to pay assessment or an equivalent amount for the entire period 
from May 1, 1951 to July 81, 1956. 


Mr. Shrikhande’s argument principally is that there is nothing in s. 4 (Z) 
inoluding the second proviso which provides for a retrospective determination 
of the nature of plaintiff's possession. We have already pointed out that the 
Legislature has declared in s. 8(2) that all watan lands are resumed, but it has no- 
whore provided for immediate displacement of the Watandars from those lands. 
On the contrary, a period of three years which was subsequently extended to five 
years was allowed to the former Watandar to take a decision one way or the other. 
The n implication therefore is-that during this period of five years the 

hysical possession of the land as it was before remians undisturbed. Mr. Shri- 
de does not want to 1 with this part of the proposition, but what he 
. says is that this period of five years is an absolute period, that during this period 
the possession of the former watandar is nob unlawful but is like that of licensee 
in possession, that this decision has been taken ez parte by the Legislature without 
any oonsent of the watandar and that the operative part of sub-s. (J) of s. 4 
dealing with the payment of occupancy price within five years thereafter indicates 
that the holder of the watan has to be deemed to be an ocoupant of the land with- 
BL R,—38, 
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in the meaning of the Code in respect of such lands. Undoubtedly, the expression 
“such land” refers to watan land and the holder is obviously the former holder 
of the watan. This deeming provision, according to Mr. Shrikhande, begins to 
operate only after five years, and from the termination of five years after the Aot 
oame into foroe the legal status of an occupant under the Code is ascribed to 
the former watandar. In the same manner, Mr. Shrikhande says that the seoond 
proviso to sub-s..(/) of s. 4 contemplates a situation where the former watandar 
does not pay the ocoupanoy price for five years. The consequence is that he is 
to be deemed to be unauthorisedly in occupation of the land and is made liable 
to be summarily evicted in accordance with the provisions of the Code.: Shri 
Shrikhande particularly emphasises the provisions regarding the consequence to 
follow on non-payment of the oocupanoy price. He says that this ciroumstanoe 
creates a liability in the watandar of being summarily ejected. Mr Shrikhande 
then poses a question aa to whether a summary ejection contemplated by the second 
proviso can ever be made retrospective submits that it will always bë pros- 
pective. If this is so and when the whole aub-s. (1) of s. 4 dealas both with the 
consequences of payment and non-payment of the occupancy price, then the 
consequences thereof must arise simultaneously. According to Mr. Shrikhande, 
it would not be legitimate to aay that one consequence follows earlier and the 
other later. l 


i N i 

We do not find any substance in this argument of Mr. Shrikhande. In our 
view, the ge of the substantive of sub-s. (1) of s. 4 together ite provisos © 
is clear enough to indicate that though the determination of the nature of oooupation , 
is postponed to a future date as and when that dertermination takes place, it 
begins to operate retrospectively from the date when the Act became applicable. 
This is olear from the fact that while describing 'the consequences of payment or 
non-payment, similar language has been used by the Legislature. They have 
chosen the expresaion that the holder of the watan is to be deemed to be wither 
an oooupant under the Oode or is to be deemed to be a person unauthorisedly in 
occupation of the land. If the consequences after Poa or non-payment were 
to follow from that date, thero was no need to use expression ‘‘ ed to be” 
which is an implied expresaion for indicating as to what status the occupation of 
the land by the watandar during the interim period is to be clothed in. Sinoe 
the oooupation is a faot and since physical occupation of the land by the former 
watandar is not affected during the transitory period of five years, theonly question 
that. is to be decided is what is the nature of the former watandar’s occupation. 
If the former watandar pays the oooupanoy price as laid down in s. 4 (J) he shall 
be deemed to be an occupant and if he does not pay the same he shall be, as laid 
down in the second proviso to s. 4 (I), deemed to be unauthorisedly occupying 
theland. Thus, onoe the nature of occupation of the former watander is de i 
that shall be the nature of his oooupation from the day the lands ware resumed 
under s. 8 (3) of the Act. To us it appears to be clear that the expression “the 
holder shall be deamed to be an ocoupant” occuring in s. 4 (I) of the Act ‘dearly 
shows that the former watandar holder, who was merely allowed to continue 
to oooupy the land, is now being deemed to be an occupant for a period whioh 
has already elapsed without a deaa o being aken ario the nature of his oocupa- 
tion. In the same manner, when the event of non-payment ocours and tive 
years elapse, the Legislature again provides that “he shall be deemed'to be 
unauthorisedly ocoupying the land”. A person who was merely permitted to be 
on the land pending final decision regarding the nature of his occupation is now 
to be deemed to be unauthorisedly in occupation of the land all along and that is 
the terminology of the substantive provisiona of the seeond proviso to sub-s. (I) 
ofs.4. A resumed land which is an unalienated land can be either in the posse- 
saion of the Government or in the possession of some one else and that some one 
else’s possession could be either lawful or unlawful. It is difficult to imagine 
how the possession of any citizen could be otherwise described. ‘It may be that 
the possession is first eee to be retained by the citizen pending decision 
regarding the nature of his occupation, but when that is decided, it will obviously 


. 
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be that for that period the occupation of the citizen, who is permitted to be on 
the land, is either lawful or unlawful as determined at a subsequent date. 

Before we go to the provisions of the Code, we might point out that as the 
Legislature was contemplating the continuance of a former watandar on the land 
for some time before a final decision about the nature of his poaseasion comes to 
be made, the Legislature also contemplated that such ex-watandar continuing on 
the land would be liable to pay land revenue. Sub-section (3) of s. 8 which declares 
that the land shall stand resumed subject to the provisions of s. 4 also says that the 
land "shall be deemed to be subject to the payment of land revenue under the 
provisions of the Code and the rules made thereunder as if it were an unalienated 
land”. The obvious effect is that by the statutory deolaration under s. 8 the 
land is declared resumed by the Government. Rince this resumption is subject to 
the provin: of s. 4 and as the consequences of s. 4 have to take effect after 
the of time of five years, the watandar is continued on the land. However, 
it is declared that this resumed land is now unalienated land and is liable to 
pay assessment under. the provisions of the Code. At this stage we might refer 
to the provisions of s. 45 of the Code. . Section 45 of the Code provides that : 


“All land, whether applied to agricultural or other purposes, and wherever situate, is 
liable to the payment of land revenue to the Government according to the rules -hereinafter 
enacted except such as may be wholly exempted under the provisions of any special contract 
with the Government or any law for the tame being in foree.” 


The Code has already decalred all land as liable to pay land revenue to the State 
according to the rules made under the Code. This would have been the consequence 
of the former watan land which was resumed and on resumption acquired the 
character of unslienated land, even if there were no such provisions in the Act. 
But however the Legislature has amply made it clear by the later part of sub-s. (3) 
of 8.8 that all such resumed landis subject tothe payment of land revenue, under 
the provisions of the Code and the rules made therefor. Undoubtedly, there- 
fore, from the date of resumption, the resumed land has become liable to assess- 
ment. The only question to be determined is whether the former watandar like 
the plaintiff is also made liable to pay that assessment. That liability arises, 
according to us, a8 a natural consequence of the continuance of possession by 
the former watandar because of the provisions of the Land Revenue Code. The 
plaintiff in this case does not seam to have paid the oocupanoy price within the 
statutory period, whatever may be the reasons therefor. He would be deemed to be 
unauthorisedly ocoupying the land in view of the second proviso to sub-s. (Z) of 
s. 4. Can a person unauthorisedly oooupying a resumed land be made liable to 
pay assessment? The answer seems to be obviously in the affirmative in view of 
a. 61 of the Code. Section 60 occurring in Chapter VI, entitled ‘Ofthe Grant, Use 
and Relinguishment of Unalienated Land”, of the Code, provides that any person 
desirous of taking up occupied land which has not been alienated must, previously 
to entering upon occupation, obtain the permission in writing of the Mamlatdar or 
Mahalkari. Section 61 of the Code says that any person who shall unauthori- 
sedly enter upon occupation of any land set apart for any special purpose, or any 
unoocupied land which has not been alienated, and any person who uses or occupies 
any such land to the use or occupation of which by reason of any of the provisions 
of the Act he is not entitled or has ceased to be entitled shall,if the land which he 
unauthorisedly occupies forms part of an assessed survey number, pay the assess- 
ment of the entire number for the whole period of his unauthorised ocoupation. It 
is therefore clear under the deeming provision of s. 4 of the Act that in cases where 
there is no regrant but the plaintiff's physical occupation of the land is declared to 
be unauthorised, the plaintiff is obviously unauthorisedly occupying the unalienated 
land without there being in his favour any authority for it. Such a person clearly 
falls under s. 61 and is made liable to pay assessment for the whole period in the 
first instance and something more by way of penalty if the Collector so decides. 
Since the be ne permitted some time to persons like the plaintiff either to 
acoept or ine to accept the grant, it stands to reason that the Collector would 
claim from such watandars only assessment and nothing more under g. 61 for that 
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period of occupation permitted by the statute iteelf. This is not a case of a rank 
trespasser who invades the Government land but this is a case of a person who is 
in lawful posgession the character of whose possession is changed by the effect of a 
statute. It is therefore reasonable that the alaim against such persons in occups- 
tion would be only equal to the land assesament and not more. We have therefore 
no doubt that watandars in the position of the plaintiffs who have declined) to be- 
oome re-grantees would be liable to pay assessment of the entire survey numbers 
in their possession under the provisions of s. 61 of the Code. 


In the instant case, the claim made out by the Talathi in exh. 71 only relates 
to assessment for the requisite period and nothing more. We are therefore of 
the view that a watandar who has declined to take the re-grant of the land is liable 
to pay assessment for the entire period beginning from May 1, 1951. Shri ‘Shrik- 
hande tried to argue before us that the Legislature was conscious that it was de- 
priving the watandars of their long-standing vested rights and it was also conscious 
that a majority of the watandars may accept regrants by paying six or twelve 
times the assessment, as the case may be, by way of occupancy price. There may 
be some who would not want a re-grant. Taking into account the fact that oo- 
cupancy price either at six times or twelve times would be sufficient compensation 
to the State for the period of five years during which the former Watandars were 
allowed to retain possession of watan lands, a sort of concession, argues Mr. Shri- 
khande, is made to the former watandars by not charging them assessment. Mr. 
Shrikhande says that the Act contemplates compensation being given to the wa- 
tandars whose watans were STEN in addition to the express provision for 
compensation made elsewhere. This appears to be, according to Mr. Shrikhande, 
additional compensation proposed to be given to the watandars by the Legisla- 
ture in an indirect manner. Our disoussion of the provisions of the Code and . 
more particularly, the provisions of ss. 45 and 61 makes it olear that the liability 
of the land to assessment is always there, i tive of the fact whether the person 
in occupation of the land occupies it atelier unlawfully. The provisions of 
s8. 8 and 4 of the Aot were definitely not meant for considering the question of 
compensation to the watandarsa. They deal with the consequences that must 
follow from the fact of resumption and the offer of alternative right to the watan- 
dars if they are inclined to acoept the offer. It is not the function of ss. 8 and 4 
of the Aot to consider the question of compensation, nor does it seem to be the 
place-for considering that subject in the scheme of the Act. Moreover, since the 
deeming provisions of s. 4 retrospectively decide the nature of possession and give 
it a legal character for the entire period, the consequences of payment of assess- 
ment would be the direct result from the determination of the status of the oocupant. 
We do not find any substance in the argument of Mr. Shrikhande that non- 
payment of assessment during the transitory period is a in the nA Re of 

a further compensation to the watandars. 


Mr. Shrikhande referred during the course of his arguments to some of the obser- 
- vations in Maxwell on the Teron ok of Statutes regarding strict construction 
of taxing statutes. Those are well-known principles and obviously in the absence 
of clear provisions the Courts would always lean in favour of a citizen and not make 
him liable to pay any tax unless clearly imposed. However, the discussion of the 
provisions of the Code which we have already made shows that the Code lays,down 
in unmistakable terma the liability of the land to pay assessment and also the 
liability of a person in occupation, whether lawful or unlawful, to pay that assess- 
ment. Sinoe from the day of resumption of land this liability under the Code is 
made to arise by the later part of sub-s. (3) of s. 8 of the Aot, this is a case where 
the liability has been expreasly indicated and the Courts are not required to strain 
the language of the statute for imposing the tax or liability upon the citizen. 

One of the points urged on behalf of the respondent-plaintiff against the ‘claim 
for assessment was that not only assessment is being claimed retrospectively but 
even the levy of full assesament is being made retrospectively. The watan village 
was an unsurveyed village before the Act came into force and survey of that village 
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was undertaken only after the coming into force of the Act for determining the 
full assessment of the land. That determination took place some time in 1958. 
But however full assessment at the revised rates is being levied retrospectively 
from May 1, 1951. This is being styled by Mr. Shrikhande as an unlawful and 
highhanded act of the State. However, the provisions of s. 52 of the Code came 
to be amended by sub-s. (J) of s. 8 of the Amending Act No. 28 of 1956 by adding 
a second proviso to sub-s. (J) of s. 52 of the Code. Under this proviso, it is now 
laid down that where any land which was wholly or partially exempted from pay- 
ment of land revenue has ceased to be so exempt, it shall be lawful for the Collector 
to fix the assessment of the amount to be paid as land revenue on such land with 
effect from the date on which such land ceased to be so exempt or any subsequent 
date as he may deem fit. As all watan lands by reason of resumption assumed the 
character of unalienated lands liable to pay assessment and as in some villages 
some such lands were unsurveyed, it was necessary to conduct a survey of those 
lands before assessment could be determined, the Legislature provided that from 
the day the earlier exemption from payment of land revenue ceased, it would be 
lawful for the Collector to levy assessment on such lands. Since survey of 
lands is bound to take some time, the Legislature left it to the discretion of the 
Collector either to levy such full assessment from the date when the exemption from 
payment of land revenue ceased or from a later date. In the present case, the 
Collector has chosen to levy fall assessment from thefirst day when the exemption 
from payment of land revenue ceased, namely May 1, 1951. To us it therefore 
appears that the levying of full assessment retr tively was legal and valid 
under the second proviso to sub-s. (I) of s. 52 ot the Code. 


The last point whioh the learned Assistant Government Plesder urged before 
us for the first time was that from every order of a Revenue Officer an appeal or 
revision lay to his superior officer under 8. 208 of the Code. Plaintiff has not taken 
advantage of that remedy but has straightaway rushed to the Court. For this 
reason, the learned Government Pleader wants us not to confirm the decree of 
injunction passed by the Courts below. We may assume that some proceedings 
could have been taken under the Code either by way of an appeal or a revision but 
there are obvious reasons why this argument cannot be entertained at this stage. 
Firstly, this was never the defence taken up by the State in its written statement, 
nor was any suoh argument made ever before. The second reason which more par- 
tioularly compels us not to accept this argument is that the attitude of the Revenue 
Offica:s as seen from the correspongence shows that they preferred to harass the 
ex-watandar thinking that this was the surer remedy to recover the dues rather 
than recover it from the tenants who were in actual possession of the land. In 
any case, there is no provision of jaw that without approaching the Revenue Officers 
one cannot come to Court. 


Our above discussion will make it clear that both the Courts below were wrong 
in thinking that unless there is a re-grant, there is no liability to pay assessment. 
ite of the fact that the reasons given by the Courtes below are erroneous, we are 
inclined to uphold the decree of injunction in this case. reason for upholding 
the decree of injunction stems from the peculiar facta ahd circumstances of this 
case. We have gone through the entire correspondence conducted by the plaintiff 
with Revenue Officers which is available in the form of exhibite in the case. We 
find in the first instanoe that the Revenue Officers of Thana District were not at 
all aware about the real nature of the Inam. They initially thought that this was 
a personal Inam and not a Paragana Watan. Personal Inams were abolished by 
the Bombay Personal Inmas Abolition Aot, 1952 (Act No. 42 of 1958) with effect 
from the first of August 1958. Thinking that the plaintiff's watan fell under the 
provisions of that Act, the order exh. 52 dated March 18, 1954 came to be issued 
against the plaintiff by the Mamlatdar, Wada, District Thana. Under this order 
the plaintiff” was informed that his personal Inam was abolished with effect from 
Ootober 1, 1958 regarding the villages Tilgaon and Kembre and, he should call at 
the Mamlatdar’s Office on March 28, 1954 at 11 a.m. sharp with village records in 
his possession for handing them over to the village officers concerned. He was 


858 THE BOMBAY LAW REPORTER. [VoL. LXXVI. 


farther informed that he shall not collect any revenue from the KhAatedars direct. 
This order was construed by the plaintiff, and has in fact actually operated, as a 
short of prohibition against the plaintiff from recovering any dues from the Kha- 
tedars, namely, the tenants in cultivation. The judgments of the Oourta below 
show that it was not being disputed by the State that the plaintiff did not and oould 
not recover any income from the village from August 1, 1958. After a protracted 
correspondence, it was realised that the Inam was a Paragana Inam and not a 
personal Inam. However, inspite of plaintiffs pointed and repeated reminders 
no steps were taken by the Revenue Offloars, till the issuance of notice exh. 7T dated 
June 8, 1959, for withdrawing the prohibition imposed on him by the order exh, 52. 
A peculiar situation that developed is that the plaintiff could not recover anything 
from the village from August 1, 1958 to July 81, 1956 but still a claim for assess- 
ment for that period was included in the demand notioe exh. 71 dated June 8, 1959 
issued against him. It was a statutory right of the plaintiff to be in possession 
of the watan lands for a period of five years from the appointed day under the Act. 
Even if the Watandar were not to pay the oocupancy price, he could not be evicted 
summarily before the termination of the period of five years. The second proviso 
to sub-s. (J) of 8. 4, which we have exhaustively dealt with above, gives to the State 
the right of summary eviction only after the deeming provision relating to‘unau- 
thorised ocoupation begins to operate and not before. It may be that the Revenue 
Department had no olear record then in regard to the nature of the grant in favour 
= the plaintiff and this might have been responsible for the passing the order exh. 

owever, it can be said that it was clearly unlawful and arbitrary to pass such 
ees The liability to pay assessment by a person unsuthorisedly occupying 
the land arises under s. 61 of the Code, because he ocoupies and takes income thereof 
or is in @ position to take income thereof. The effect of the prohibitory: order 
issued at exh. 52 is that the plaintiff i is prevented aa if from ocoupying the land 
from August 1, 1958 because he is prohibited from recovering any inoome thereof. 
The justification for the right of the State of recover assessment from a person in 
unauthorised occupation is the fact of possession by the occupier which enables 
him to take income thereof; whether he-actually takes the income thereof or not 
may not be a matter of any consequence. But the fact that he could take income 
of the land or the fact that he was in a position to take income thereof makes him 
liable to pay assessment. The effect of the order exh. 52 is almost the samo as if 
he was physically evicted from the land. ‘he appellant State Government in 
this case is, in a sense, evicting a person and still claiming assesament from him 
though that person is not in effective possession of the land as contemplated by s. 
61 of the Code. When these provisions were discussed, the learned t 
Government Pleader for the State said that the claim in-exh. 71 also covers a period 
upto August 1, 1958 and why should the State be prevented from recovering the 
dues for a period earlier to that. This kind of posture is now taken up only for 
the purpose of ent and the learned Assistant Government Pleader was not 
able to state whether his instructions were that the notice exh. 71 would he with- 
drawn and Soronia action would be taken for the period before August 1, 1958. 
So far as the contemplated action of the Revenue Officers is concerned, there i is a 
demand for the whole amount upto ee 81, 1956 ae preparation was made for 
enforcing that whole demand by distress . It ig this threat whioh is 
the foundation of the cause of action in rane e present caso. Where amount is not 
due, as oan be seen olearly from the record of this case, at least for a larger period, 
it would not be fair for th State Government to take up the position that the plain- 
tiff may pay the whole amount and thereafter claim refund. The consequenoes 
of distress warrant are well-known. Tho plaintiff is a respectable citizen and a 
former watandar of the village. His chattel and immoveable property ‘could 
not be attached and sold by distress warrant when a part of the olaim at least is 
obviously not dug from him. It is this action of the State which we find must be 
prevented by an order of injunction; otherwise, the plaintiff would be left with 
no adequate alternative remedy. 


X 
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We oat also make it clear that the purpose of present litigation was to point 
out that the notice exh. 71 as is issued in this case is unlawful and any action there- 
under is restrained by an order of injunction. If the respective parties have any 
other rights and duties apart from this notice exh. 71, the limited injunction which 
is being confirmed in this case is neither a complete charter to the plaintiff not to 
psy nor is a total prohibition against the State from resorting to lawful ways and 
means for recoveriig anything which may be legitimately, if at all, due to it. `’ 
This being our view, the appeal fails and is dismissed with costa. 
Appeal dismissed. 


Before Mr. Justics Apie. 


NEW GRAND HIGH OCLASS BAKERY v. THE EMPLOYEES’ STATE 
INSUBRANOE OCORPORATION"*. 

Employees’ State Insurance Act (XXXIV of 1948), Secs. 2(12), 75(1)(g)—Pactories Aci, 1948 
(63 of 1948), Sec. 2(k), (g)—.Bakery employing more than iwenty persons and using electrically 
operated sHcing machine for a part of the bread it is taking oui of cven—Whether such stictng 
“manufaciuring process"—-Whether such bakery ‘‘faciory’’ within s. 2(13) of Employees State 

Insurances Act. 

- The appellant carried on the business of bakery employing more than twenty persons, 
On being informed by the Regional Director of the Employees’ State Insurance Corporation, 
that inasmuch as the appellant employed more than 20 workers and used electrical power 
in the manufacturing process it was governed by the provisions of the Employees’ State 
Insurance Act, 1948, the appellant made an application before the Employees State Insa- 
rance Court asking for a declaration that it was not so governed. It contended that the 
ovens which were used for baking purpose were fired by woods and that it was only 
after the manufacturing process was complete, that is after the loaves were manufactured 
and taken out of the ovens, that part of them were taken to the electrically operated alicing 
machine for the purpose of slicing. The Employees’ State Insurance Court rejected the 
application. On appeal, 

held, that after manufacturing an article even if any operations are undertaken to treat 
or adapt the article or substance manufactured with a view to ‘its use or sale, such 
operations are also part of the manufacturing process; 

that as, in the instant case, the slicing was undertaken with a view to adapt the article 
for sale to the customers, the slicing would also be covered by the expression ‘‘manufactur- 
ing process” under s. 2 (k) of the Factories Act, 1948, and 

that as the slicing machine was admuttedly electrically operated, assuming that only 
8 per cent of the bread was sliced, the appellant’s concein was a ‘‘factory” within the 
meaning of s. 2(12) of the Employees’ State Insurance Act and was governed by the pro- 
visions of that Act. 

Angre (C. S.) v. State, V. Md. Haneef & Co. v. B. S.I. Corpn}, S. G. P. Mills v. Inspector 
of Factories’, Insp. of Fact. Junagadh v. Gordhandas,t and In re Chinniah (Sangu Soap 
Works) ,* referred to. 


Tre facts are stated in the judgment. 


Y. Krishnan and N. M. Pathak, for the appellant. 
y. H. Gumaste, Government Pleader, for the respondent. 


APTE J. This is an appeal under s. 82 (2) of the Employees’ State Insurance 
Act, 1948 (hereinafter referred to as ‘the Aot’) from the order made by the 
Employees’ Insurance Court at Bombay in Application No. 9 of 1969 filed by the 


* Decided, June 87, 1978. First Ap No. 1 965] 1 L.L.J. 214. 
719 of 1973, against the decision of B. A. 2 989| Lab. I.C. 549. 
Ekbote, Judge, loyees’ State Insurance 8 969] Lab. LC. 1823. 
Court at Bombay, Application No, 9 of 4 (1970) 12 G.L-R. 252. 
1969. 5 957] 1 L.L.J. 280 
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present appellant under s. 75(Z){g) of the Aot for a declaration that the appellant 
conoern was not governed by the provisions cf the Act. 

The facta are shortly these : 

The sppellant, M/s. New Grand High Olass Bakery, is a partnership firm and 
seas on business of Bakery. . Admittedly more than 20 persons are employed 

pe hes in this Bakery. It manufactures breads and bisouita with the 
slp of manual labour. It is not in dispute that there is an electrio oven in the 
promises of the Bakery. Acoording to the appellant, however, it does not make 
use of that oven but the ovens which are used for baking purposes are fired by 
wood. grin hese ies gene gil tesla aura PaA in paper also by manual 
labour. Part of the loaves manufactured owever taken to the alicing 
machine operated by electrical energy and are ro aliod there for the purpose of 
sale and are thereafter packed in paper. 

It appears that the Regional Director of the Employees’ State Insuranoe Cor- 
poration established under the Act informed the appellant by a letter that in- 
asmuch as it employed more than 20 workers and used electrical power in the 
manufacturing process, they were governed by the provisions of paid Act 
with effeot from June 4, 1968. Acoording to the appellant, the provisions of the 
Aot were not applicable to them inasmuoh as electrical energy was not used by 
them in the actual manufacturing process of loaves. The appellant, therefore, 
filed the application which has given rise to this appeal for “the aforesaid decla- 
ration and a declaration that it was not liable to pay any contributions towards 
the insurance of its employees or to file any periodical returns as required 1 u 
the provisions of the Act. 

The application was op by the Corporation contending that the ipp ieit 
concern was a factory wi the meaning of the definition of that expression as 
contained in s. 2(12) of the Act and that therefore it was governed by the pro- 
visions of the Act and was liable to make contributions and file returns. ' 

The Employees’ Insurance Court upheld the contention of the Corporation 
and came to the conclusion that the appellant’s establishment was a factory as 
defined in the Act. Consequently it ‘Gismissod the application. It is against 
this order that the present appeal is 

The short question that arises for consideration in the prosent Ty we 
fore, is whether the appellant establishment can be held to be a 
defined in s. 2(12) of the Aot, which runs thus: 


“2. (18) ‘factory’ means any premises oa U EEE EAE TEE ee 
more persons are employed or were employed for wages on any day of the preceding twelve 
months, and in any part of which a manufacturing process is being carried on with the aid of 
power or is ordinarily so carried on but does not include a mine subject to the operation of 
the Mines Act, 1952 (85 of 1052) or a railway running shed.” 

This clause also defines ‘‘seasonal faotory” but that definition is not relevant for 
our purpose. It also provides that the expressions ‘manufacturing process’ and 
jee shall have the meanings Pease assigned to them in the Pantons 
1948 (68 of 1948). 
Sub-clause (k) of s. 2 of the Factories Act defines ‘manufacturing process” thus : 

“(k) ‘manufacturing process’ means any process for 

(D making, altering, repairing, ornamenting, finishing, packing, oiling, washing, cléaning, 
breaking up, demolishing, or otherwise treating or adapting eny article or substance with a 
view to its use, sale, transport, deltvery or disposal, or | 


a5 


(if) pumping oil, water or sewage, or 

(tii) generatng, transforming or transmitting power; 

(iv) oomposing types for printing, printing by cae ee lithography, photagravure oT 
other similar process or book- 

(v) constructing, reconstructing, repairing, refitting, finishing or breaking up ships or 
vossols,” 

The expression ‘‘power” ia defined in ol. (g) of s. 2 of the Factories Act as follows : 

“(g) ‘power’ means electrical energy, br any other form of energy which is mechanically 

transmitted and is not generated by human or animal agency.” 


Z 
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' Now, in the present oase, it is not in dispute that more than 20 persons have 
been employed for wages in the manufacturing process which is carried on by the 
appellant on its premises. It is also not in dispute that breads, loaves and 
bisouits are prepared with the help of manual labour and they are baked in 
ovens. There is some dispute as to whether baking is done in ovens run by 
electrical energy or with the help of ovens fired by wood. At the same time it is 
not in dispute that one electrical oven is there on the premises. The oase of the 
appellant is that it does not use it. The learned Judge of the Court below has, 
however, held that no reason was pointed out as to why it was not used. He has, 
therefore, impliedly come to the conclusion that this oven must also be in use. 
However, there is no positive evidence in this behalf. All the same, even if it is 
assumed for the purposes of this appeal that the electrical oven is not used but 
the breads and bisouita are baked in ovens fired by wood, still there is no dispute 
that after these loaves and breads are prepared, part of them are taken to the 
slicing machine near the counter and are sliced there with the help of the ma- 
chine which is electrically operated. In other words, there is no dispute that for 
the operation of alicing, electrical power is used. 


It is the contention of the appellant, however, that slicing of breads or loaves 
in this manner does not form part of the manufacturing process because it is 
done after the loaves are actually manufactured and taken out of the oven. In 
other words, it is submitted that the prooess of slicing is subsequent to baking and 
therefore it cannot be regarded as part of ‘manufacturing process’ within the 
meaning of the definition quoted above. It is, however, difficult to accept this 
argument in view of the express wording employed in the definition of ‘‘manu- 
facturing process”. In this oonneotion the words ‘‘otherwise treating or ae 
any article or substance with a view to ita use, sale” are very material. y 
show that after manufacturing an article, even if any operations are undertaken 
to treat or adapt the article or substance so manufactured with a view to its use 
or sale, such operations are also part of the manufacturing proces. 


Now, in the present case, it is true that loaves are manufactured as soon as they 
are taken out of the ovens. However, before they are disposed of, they are 
required to be packed, and before packing, part of the manufactured material is 
sliced on a machine run on electrical energy. This is admittedly done in order 
to suit the requirements of some of the customers. Buoh slicing is therefore 
certainly adapting the article with a view to ite use by the customers or sale to 
the customers. Therefore, in my view, the slicing of part of the loaves manu- 
factured would in this case be covered by the expression ‘manufacturing process.” 


In support of the argument advanoed for the appellant, reliance was d 
on some rulings to which reference may now be o. The first oase relied upon 
was Angre (C.S) v. State. The question that arose in that oase was as to whether 
the process of taking out moisture collected on the potatoes during the process of 
their refrigeration oould be regarded as part of the ‘manufacturing process’ within 
the meaning of the aforesaid expression as defined in s. 2(k) of the Factories Aot. 
It appears thatin that oase the appellant brought potatoes from countryside 
for preservation by cold storage, emptied, sorted and packed again and put them 
on racks. When required, such bags were again removed and emptied and 
potatoes were sorted according to quality and size and refilled in the bags. Pro- 
cess of drying was also adopted to remove the moisture collected on the potatoes 
during the process of refrigeration. Such storage was done for preservation 
of potatoes and not for making them marketable. Grading and so: ting of potatoes 
was also not done with a view to bring into existence standardized goods of a 
eleva category or variety saleable as such but it was only of a casual nature. 

these facts it was held that the process of grading, sorting, drying,or storing 
by oold process taken together or separately was not ‘manufacturing process’. 
It is pertinent to point out that in that oase the potatoes were not manufactured 
nor were they converted inta any other article. Thay were simply stored for 


1 [1965] 1 L.L.J. 214. 
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preservation and whenever required, they were taken out and before they were 
sold, moisture was required to be taken out so that they should not .be spoiled. 
The moisture was not required to be taken out for the purpose of adapting them 
to the needs of the customers and therefore it was rightly held that such drying, 
sorting or grading could not be regarded as part of ‘manufacturing process.’ 
In V. Md. Haneef & Co. v. B. 8. I. Corpn*., the question that arose was whether, 
in the case of a tannery, the mere use of power for pumping of water which was 
used for the subsequent manufacturing purposes could be desaribed as the use of 
wer in the manufacturing process so as to bring the tannery within the de- 
ition of ‘factory’ under the Employees’ State Insuranoe Act. It was held 
that the mere existence of the pump set worked by power could not make the 
premises & factory. The requirement of the definition was not just that power 
was used in any part of the premises but the essential postulate was that power 
must be used in aid of the manufacturing procesa in the premises. It is obvious 
that in that oase pumping of water was an operation which was prior to the 
actual starting of any process of manufacture and, therefore, such pumping was 
rightly held to be not a part of manufacturing process. | 
Third ruling relied upon was S. G. P. Mills v. Inspector of Pactories?. The 
appellant in that case, Shree Gopal Paper Mills Ltd., manufactured paper at 
amuna Nagarin Punjab. Raw material for manufacture of paper was obtained 
in the shape of ‘bankas’ grasa from the forests of Nepal. The grass used to be 
de aes various rail heads, including Nepalganj Road where it was compressed 
into with the aid of manually operated baling presses and was then loaded 
on railway wagons for being tr rted to the paper mills at Yamuna Nagar. 
The question that arose was whether such bailing of grass at Ne j Road 
was part of the manufacturing process. It was held that the packing that was 
aimed at in s. 2(£) (+) was the packing of the finished manufactured article which 
is done to facilitate or-make possible its sale or aed age for sale to customers 
and not packing of raw materials to be transported to the place of manufacture. 


Next reliance was placed on Insp. of Fact. Junagadh v. Gordhandas‘. re 
the respondent Gordhandas Purahottamdas who was the partmer of Ramesh 
Textile carried on business of printing Sarees in their premises which consisted 
of a building and an open compound enclosed by walls. These premises twere 
taken by Ramesh Textiles on rent from Dinesh Dying Works. For the purposes 
of printing, water was taken to the terrace with the help of an electric motor 
which was installed on the well situate just outside the oompound wall. The 

inting of Sarees and other operations were done by manual labour. ` The 

aotories Inspector was of the view that pumping of water which was used for 
manufacturing process of printing of Sarees was part of the manufacturing process 
and the respondent, not having obtained any licence as required by the Faotories 
Act, was prosecuted for committing an offence punishable under s. 92 of the, Act. 
It appears that the water was pumped from the well to a tank on the terrae of 
the house so that it could be used without having the necessity to carry it 
manually from the level of the ground to the first floor. Although water was 
used in the process of printing, water itself did not undergo any change but it 
remained precisely in the same condition and quality in ‘which it was before 
being pumped into the reservoir on the first floor. It was, therefore, held, that 
bub-ol. (s+) was not applicable to such a case where pumping of oil or water or 
sewaye was necessary in order to enable its use, sale, transport, delivery or dis- 
posal and not merely for use in the manufacturing process. That case also, 
therefore, has no application in the present case. 


The next decision relied upon was In re Chinniah (Sangu Soap Works)". 
The question that arose in that case was whether the total number of workers 
employed in the soap factory was 20. The total number af workers in that 
factory was, no doubt, 20, but those who were engaged in the mannfacture of 


2 [1960] Lab. I. C. 549. 4 (1970) 12 G.L.R. 252. 
3 [19069] Lab. L C. 13828. 5 [1057] 1 L.L.J. 280, 
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soap were only 18. One worker was employed as a carpenter for preparing peok- 
ing cases and one boy was employed to hold a paint tin. If these two workmen 
were included among the workers employed in the manufacturing process, 
certainly the total number of workers was 20 and in that case the conoern would 
fall within the definition of “factory”. If the last two workers were excluded, 
then, as the total number did not amount to 20, it could not be regarded as 
‘factory’ within the definition in the Factories Act. On a consideration of the 
facta of that case, it was held that the boy who held a paint tin was not a 
worker.employed in the manufacturing process of soap and therefore it was held 
that it was not a factory within the meaning of the Act. This case is, therefore, 
of little assistance to the appellant. 


Some English decisions were also referred to in the course of arguments. They 
were McNicol v. Pinch®; Grove v. Lloyds British Testing Company Limited’; and 
Longhurst v. Guildford Water Board®. 


InMcNicol’s case it appears that the appellants subjected certain ‘880 saccharin” 
(i.e., saccharin 880 times as sweet as ar) to a chemical process, the result of 
which was that in some cases ‘550 chen (i.e., saccharin 550 times as sweet 
a8 sugar) and in others a mixture sweeter than 880, but not so sweet as 550 
saccharin, and in a few oases a mixture less sweet than 880 saccharin was pro- 
duod. The question arose whether the appellants were manufacturing sacoharin 
within the meaning of the Finance Act, 1901, so as to require them to obtain 
a licence. It was held on the facts of that case that the appellants were,in fact, 
not manufacturing saccharin within the meaning of that Act so as to be com- 
pelled to take out the excise lioence required by s. 9 of the Finanoe Act and s. 2 
of the Revenue Act of 1908, becanse they did not themselves manufacture 
sacoharin but only subjected saccharin manufactured by others to certain ebe- 
mical process only so as to increase ite potenoy. 

In Grove v. Lloyds the question that arose was whether the premises in whioh 
the Foie area company carried on the testing of cables and anchors manu- 
fac by others were an industrial hereditament. What the respondent 
company did was only to test cables and anchors manufactured by others and 
for that purpose they out ‘out three links from the cables sent to them for testing 
and subjected them to a specific breaking strain. Lf they came away, three more 
links were out out from the same length of cable. If these also came away, the 
cable was rejected and no certificate of fitness was granted. If anyone of the 
sete of three links resisted, the cable was joined together again by means of a new 
link forged on the premises and subjected to a tensile strain. If the cable failed, 
it was rejected, but if it the test, a certificate was granted. On these 
facts the question arose whether the respondent company manufactured cables. 
It was held that they did not adapt cables for sale within the meaning of the 
Factory and Workshop Aot. It is obvious from the facts of this case that the 
respondents only tested products manufactured by others by certain process and 
if they satiafied the particular requirement, granted certificate of fitness. They 
did not themselves manufacture or adapt any articles for the purpose of sale. 


In tho last case, Longhurst v. Guildford Water Board, the question was whether 
a pump house where filtered water was pumped ort in the mains came withiu the 
urview of the Factories Act of 1987. The pump house was just close to the 
ter house maintained by the respondents themselves. It i ane that under 
s. 151(6) of the Factories Aot, where a place within the precinote forming a factory 
was solely used ‘for some purpose other than the processes carried on in the 
factory’ ‘it was deemed not to form part of the factory for the purposes of the Aot. 
In view of this expression, it was held that the pump house was not a factory. 
Thus, it would be seen that all the English cases turn upon the wording of the 


particular enactments and hence they are not helpful in the interpretation of 
our enactment. 


6 [1006] 2 K.B. 352: 8 [1961]8 All E.R. 545. 
7 f1es1] A.C. 408. i 
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It was also urged thet only 5 per cent. of the product manufactured in the 
ovens by the appellanta was sliced on the electrically operated machine. There 
is however no positive evidence on record ss to what part of the product is so 
sliced. Even assuming for a moment that only 5 per oent. is so sliced, since it is 
done for adapting the same with a view to its sale to the customers, it certainly 
falls within sub-cl. (t) of cl. (k) of s. 2 of the Factories Act. 


In the result, therefore, the lower Court was right in holding that the sppellant 
concern was a ‘faotory’ within the meaning of s. 2(12) of the Employees’ State 
Insurance Act and was therefore governed by the provisions of that Act. 


The appeal is, therefore, dismissed with costs. ' 
Appeal dismissed. 


i Before Mr. Justice Bhasme. 
VIRBALA SUMANT LOKHANDE v. SUMANT MADHAV LOKHANDE*. 
Indian Divorce Aci (IV of 1869), Secs. 10, 3(9)—Wife petitioning for dissolution of marriáge on 
ground of kusband’s Koving in adultery coupled with desertion—Descriion, whether can be 
When a wife presents a petition for dissolution of her marriage with her husband under 
s. 10 of the Indian Divorce Act, 1869, on the ground of adultery coupled with desertion, 
without reasonable excuse for two years or upwards, it is for her to establish adultery 
coupled with desertion. The desertion may be either actual or constructive. In a case 
where the husband was found living in adultery for a continuous period of a number of 
years with another woman and thus made it imposaible for the wife to return to him for 
coo-habitation, 
held : that the conduct of the husband was such that he must be considered to have 
abandoned or deserted the wife within the meaning of s. 8(9) of the Act, and 
that, therefore, the wife was cntitled to a divorce on the ground of cdultery coupled with 
desertion. 
Farmer v. Farmer! and Garcta v. Garcia’, referred to. 


Tas facts appear in the judgment. 


`P. P. Salvi, R. R. Salvi and Miss J. Tribhuvan, for the appellant. 
C. R. Dalvs, for the respondent. 


| 

Buasme J. The ap t original applicant had filed a petition for divorce 
against her husband under s.10 of the Indian Divorce Act. The appellant claimed 
divorce on two distinct grounds. She prayed that her marriage may be dissolved 
on the ground that since the solemnization thereof her husband has been gnilty 
of adultery coupled with suoh cruelty as without adultery would have entitled 
her to a divoroe, a mensa et toro. She also claimed dissolution of marriage on 
the additional ground that since the solemnization of the marriage her husband 
was guilty of adultery coupled with desertion without reasonable excuse for 
two years or upwards. 2 

The respondent-husband resisted the application and denied the allegations 
about adultery, cruelty and desertion. consideration of the evidence 
adduced by the ies, the learned Extra Joint Judge at Poona came to the 
conclusion that the petitioner failed to establish the ground based upon adultery 
coupled with legal oruelty. However, the learned Judge was of the view that 
the evidence was sufficient for recording a finding that the respondent-husband 
was living in adultery for two years or more since the solemnization of the 
marriage. But according to the learned Judge the evidence adduced by the 
petitioner was not sufficient to support a finding that the husband was guilty 

*Decided, April 10,1973. First ry vi No. No. 12 of 1968. 

dlik, 


478 of 1970, the decision of 8.G. 1 es L. R, 9 P.D. 245, 
Extra-Joint Judge, Poons, in Marriage Petition 2 (1888) L.R. 18 P.D. 217. 
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of desertion. As no case of adultery coupled with desertion without reasonable 
exouse for two years or upwards was made out by the petitioner, she was not 
entitled to any relief. Even the separate application for alimony lite 
was dismissed by the learned Judge as the petitioner had not established that 
she had no other sufficient means of livelihood. 


Mr. Salvi, who appears for the a t, has ohallenged the'deoree mainly on 
the ground that the learned Judge has committed an error of law while record- 
ing a finding that the facts and circumstances placed on reoord by the parties 
do not make out a osse of adultery coupled with desertion. For appreciating 
this contention a few more facta will have to be stated. 


The petitioner is a resident of Ahmednagar. The respondent is working at 
Kirkee Factory. He is residing with one Anjani R. Kasab at the Nurses quarters 
at Kirkee. Anjani R. Kasab is a spinster. She is more or less of the same age 
ab the husband. She may even be younger by about 4 or 5 years. The marriage 
between the appellant and the respondent was solemnized at Ahmednagar on 
May 20, 1964, After iage, petitioner lived with her husband at K D, 
a place where her mother-in-law stayed. Thereafter she went to her husband 
at Kirkee. She was with her husband till the end of June 1964. She left her 
‘husband’s place and went to Kedgaon. She t there a few days and there- 
TU she returned to Ahmednagar. She is with her parents for all these years 


She had filed an earlier petition in the District Court at Poona. It was 
Marriage Petition No. 7 of 1965. She had claimed divorce on the allegation that 
the husband was guilty of adultery coupled with cruelty. The assertion in the 
petition was that for a week after the marriage she was staying with her husband 
at Kirkee. During this period her husband led an adulterous life with Anjanibai. 
The learned District Judge after consideration of the case came to the oon- 
clusion that the evidence adduced by the petitioner was not sufficient to warrant 
a finding that the husband was guilty of adultery. The application was 
dismissed. 

The petition of the appellant was resisted by the husband, suter alia, on the 

ound that the action of the petitioner is barred by res judicata. The learned 

udge examined this contention and negatived the same on the ground that the 
titioner had then alleged that during the first week after marriage the husband, 
hed committed adultery. The present application seeks relief as events have 
happened after the expiry of that period. It is for this reason that Mr. Dalvi 
for the respondent could not urge in this appeal that the petitione:’s application is 
barred by res judicata. The learned Judge after sorutiny of the entire evidence 
has reached a conclusion that the respondent is living in adultery with Anjanibai 
Kasab throughout the period after the marraige i.e. noe June 1964. His finding 
is based on both oral and documentary evidence. The petitioner has examined 
herselfand some two neighbours, who were residing in the vicinity of Kirkee hospital 
and her brother Purshotam, who had visited her onoe or twice. The residents 
of Kirkee have deposed about the adultery. She has produced a number of letters 
and telegram sent by Anjanibai to their addreas at Ahmednagar. Exhibit 28 
is the telegram dated May 28, 1964 sent by Anjanibai Kasab to the appellant’s 
father at Ahmednagar. it was received at Ahmednagar on May 29, 1964, i.e. 
the day of wedding. This contains a caution by Anjanibai to the appellant not 
to marry the respondent. Exhibits29 and 80 are the letters dated May 27,1964: 
Both, these letters are posted from Kirkee by Anjanibai. One is addressed to the 
appellant’s father and the other is addressed to the respondent. The letter addres- 
Bed to the ndent contains specifo acousation which would leave no room for 
doubt that was long standing intimacy between the respondent and 
Anjanibai. The learned Judge also referred to the evidence of the respondent 
and certain important admissions made by him. He had made no secret of the fact 
that he and Anjanibai have been residing in the room since 1942. Considering 
their ages there oan be no doubt that there must be illicit intimacy between them. 
As the finding about adultery is based on overwhelming evidenoe, Mr. Dalvi for 
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the respondent was not in a position to advance any argument to the effect that 
the view af the learned Judge was either erroneous or not supported by sufficient 
evidence. 

That leaves for consideration only the point of law raised in this appeal. 
Seotion 10 of the Indian Divorce Act enables a wife to present a petition to the 
District Court praying that her marri may be dissolved on the ground that 
since the solemnization thereof her h am erie has been guilty of adultery coupled 
with desertion without reasonable excuse for two years or upwards. 


The learned Judge has discussed the issue of desertion in para. 9 of his judg- 
ment. He rightly points out that the wife has to establish adultery coupled with 
desertion after the end of June 1964. It is a fact that after June 1964 till the date 
of the filing of the petition, the wife Virbala Lokhande and her husband Sumant 
Lokhande have not come together or lived as husband and wife at any time. 
Virbala has been staying with her father at Ahmednagar and the respondent 
Sumant Lokhande has been residing with Anjanibai Kasab at the quarters or 
house in the compound of the hospital of the Ordnance Factory at Kirkeo after 
his marriage till the date of the petition. Itis not disputed that the wife Virbals 
at no time during this period attempted to go to her husband and the latter refused 
to accommodate her. It is clear from the evidence that the wife left the quarters 
of Anjanibai where her husband was with her after their marriaye and went to 
the mother of her husband for some time and then left for her father’s place at 
Ahmednagar. Relying on this material the learned Judge says that the wife 
has not come forward with any allegation that her husband had left her. In fact 
the wife left her husband’s place on or about June 20, 1964. Then the learned 
Judge referred to the specific admissions of Virbala that even if her husband was 
ie ae eee her as his wife, she was not pre to go and stay with him. 

e did not intend to live with him as his wife. husband Sumant Lokhande 
swears that hia wife left his mother’s place at Kedgaon without intimation to him 
and without his knowledge. He says thet he had not deserted his wife. In view 
of these facts and ciroumstanoes the learned Judge made a finding that the husband 
was not guilty of desertion. Mere proof of adultery without desertion will not 
jo a ground for divorce under the relevant clause of 8. 10 of the Indian Divoroe 

ot. 


In s. 8, ol. (9) of the Indian Divorce Act, the word “‘desertion” is defined. 
“Desertion” implies an abandonment agaisnt the wish of the person charging it. 
The definition a “desertion” by itself does not give much assistance while consider- 
ing all the implications of the aot of desertion. The term is judicially interpreted 
by Courts. Desertion may be sotual desertion in the sense that the husband 
has driven away his wife and ia not prepared to take her back. But there may be 
oases where there may not be actual desertion of one spouse by the other. It 
may be styled as a case of constructive desertion. Even such desertion will 
amount to an abandonment against the wish of the person charging it within the 

meaning of s. 8 (9) of the Act. 


The facts of the present case clearly show that the appellant Virbala left 
the house of her husband within a short time after the solemnization of the: mar- 
riage. In view of the decision in the earlier e Petition, it cannot be ssid 
that during that short period the husband was guilty of adultery or any such 
conduct which made it impossible for Virbala to stay with him for cohabitation. 
But it cannot be denied that during the entire period since June 1964 till the 
presentation of the petition by the appellant the husband has been living in adultery 
with Miss Anjanibai Kasab. The appellant, as the wife, knows full well that her 
. husband leads such a life. She is justified in saying that under the circumstances 
she is not prepared to go back to her husband for cohabitation. The husband 
had not conoealed the fact that he has been staying with Miss Anjanibai Kasab. 
Tt is true that he has stoutly denied the allegations of the wife that he had deserted 
her. But when he continues to lead suoh a life and makes it im ible for his 
wife to return to him for cohabitation, then it must be held that he abandoned 
or deserted her against her wishes. 
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Mr. Salvi for the appellant has relied on two English decisions which appear 
to be more or lesa identical with the facts of the present case. 


In Farmer v. Farmer!, the facts were strikingly similar to the faota of the 
instant oase. Part of the headnote may be reproduced as it gives a clear outline 
of the facts of the oase : 


“A husband in 1880 ceased to reside with his wife on the pretenoe that his business com- 
pelled him to be absent, but he supplied her with neoessarios and corresponded with her and 
visited her occasionally, and a ohild was born in February, 1884. In January, 1884, the wife 
discovered that he had for years been living with another woman.” 


„The President of the Division, Sir J. Hannen, rejected the petition on the narrow 
ground that the husband’s conduct did not amount to desertion for two years. 
But whether the conduct amounts to desertion or not is made clear in his following 
lucid observations (p. 246) : 


“I have on other oocasions pointed out that if a man is living with another woman the wife 
is justified in saying, ‘I shall not return to you, nor shall I allow you to have access to me while 
you are living in open adultery with another woman.’ And it may be that in this cese that 
which amounts to desertion has commenced, and that when the necessary time has elapsed the 
wife may olalim relief both on the ground of adultery and desertion.” 


The above-mentioned decision was cited with approval in Garcia v. Garcia’. The 
facta here were that the parties were married as long ago as the year 1866. After 
some years of apparently happy married life, the husband got into some financial 
difficulties and became bankrupt. He procured a house for the wife in Manchester 
and to avoid creditors and for the protection of the property he sugyeeted that his 
wife should live under an assumed name. She eter the proposition and adopted 
a different name. The wife and her child both lived under assumed names. 
During the whole period he made allowanoe for the maintenanoe of his wife and 
child, while they remained in Manchester and after they were removed to London 
in 1888 he visited them occasionally. He always oame by the backdoor. It was 
an odd way of cohabiting. But still he continued to sleop in the house occasionally 
down to some time in the 1885. Thereafter the wife began to suspect and 
later on she was oonvinoed that he was living with another woman. She instituted 
æ guit for divrooe on the ground of desertion and adultery. Butt J. followed the 
above-mentioned decision in Farmer v. Farmer and held that the conduct of the 
husband did amount to desertion. 


Having oonsidered all the facts and circumstanoes of the present case, I 
have no doubt that the husband is guilty of desertion and this is case of adultery 
coupled with desertion within the meaning of the relevant clause of ». 10 of the 
Indian Divoroe Act. The appellant will be entitled to a deoree for divorce on this 
ground. 


The learned Judge has then oonsidered the appellant’s application for ali- 
mony pendente lite. The application was rejected by the learned Judge on certain 

unds mentioned by me above. Mr. Salvi for the appellant and Mr. Dalvi 
foe the respondent agree that the appellant would not press her olaim for alimony 
pendente lite, but sho will be entitled to olaim alimony at the rate of Re. 80 per 
month after the decree is confirmed under s. 87 the Act. Acoordingly, I 
record the agreement of the parties that the apellant will be entitled to permanent 
alimony at this rate from the date of the confirmation of the decree under s. 87 
of the Act. 


In the result, the appeal is allowed, the order by the learned Extra 
Joint Judge, Poona, is set aside and a decree for dissolution of the marriage under 
s. 10 of the Indian Divorce Aot is passed in favour of the appellant on the ground 
that the respondent-husband has been guilty of adultery coupled with desertion 
without reasonable excuse for two years or upwards. The applellant will be 


entitled to costa throughout. Appeal allowed. 
1 (1884) L.R. 9 P.D. 245. 2 (1888) L. R. 18 P.D. 217. 
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CIVIL REVISION. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice. 
PANDU DHONDI YERUDKAR v. ANANDA KRISHNA PATO*. 


Bombay Tenancy and Agricultural Lands Aci (Bom. LXVII of 1948), Secs. 85, 854A—-Civil Court 
raising wssus of tenancy—Whether obligatory on civil Court to refer such issue to authorities 
under Aci— Whether such issus to be raised on vague plea of tenancy without meniioning 
parilculars—Pleadings—Civtl Procedure Code (F of 1908), O. XIV. 

If an issue as regards tenancy is raised by the civil Court then, in view of ea, 85 and 85A 
of the Bombay Tenancy and Agricultural Lands Act, 1948, it becomes obligatory on the . 
part of tas otvil Court to refer such issue for determination by the authorities under the Act. 
However, when inspite of particulars being asked for, a vague plea is made by the defen- 
dant contending that he is a tenant of the land, the Court should hesitate to frame such an 
issue on sach a vague plea, unless the defendant is able to give particulars showing the 
time when the tenancy was created, the person by whom it was crented and the terms on 
which ıt was created. 





M. L. Pendse, for the petitioners. 
K. J. Abhyankar, for the respondent. | 
KantawaLa O. J. These revision applications oan be disposed of together 
as the question in both of them is the same. In a suit filed by the plaintiff in 
eaoh of the cases the defendanta inter alia pleaded that they were tenants of the 
suit land which 18 agricultural land and in both these oases in view of the plead- 
ings of the defendants one of the issues raised by the Court was “Do the defendants 
prove that they were ın possession of the suit land as tenants prior to the trans- 
action dated March 27, 1967”. Notwithstanding the fact that such an issue was 
raised in both the matters, the learned Judge passed an order that ‘“‘this issue 
regarding tenaney need not be referred to the Mamlatdar for his finding at this 
stage. It shall be referred to the Mamlatdar for his finding if the defendants 
produce some prima facie evidenoe to show that they were in possession of the 
suit lands as tenants prior to the transaction in question”. He directed’ that 
in the meantime the hearing of the suit shall be proceeded with. 


In a large number of cases it is found that by making a vague averment 
the defendant wants to have an issue as regards his tenancy to be 
referred to the authorities under the Bombay Tenancy and Agricultural Lands 
Aot, 1948 (hereinafter referred to as “the Act’). Section 85 of the Aot: bars 
jarisdiotion of the civil Court to decide or determine infer alia the question 
whether a person is a tenant or not of any agricultural piece of land and if ‘such 
an issue arises in a suit under s. 85A of the Act, it to be referred to the 
authorities under the Aot for decision and the Oourt is required to stay the suit. 
If an issue as regards tenanoy is raised by the Court then looking to the language 
of s. 85A it becomes obligatory on the part of the civil Court to refer such issue 
for determination by the authorities under the Aot. In the present case the 
learned Judge has raised issue No. 4 in each of these matters to the effect whether 
the defendants prove that they were in possession of the suit lands as tenants 

rior to the transaction dated March 27, 1967. If such an issue was raised by 
im, then in view of the provisions of s. 85A of the Aot it was obligatory on him 
to refer such issue for determination under the Act and it was not issible to 
the Court to require the party to produce prima facie evidence to show that they 
are in possession of the suit lands as tenants. Reading ss, 85 and 85A together 
Buch a question has to be determined by the authorities under the Aot. | 
As frequently this question arises, a little caution is required to be exercised 
before the Court ails frames such an issue. Under O. XIV of the Code of 
Civil Procedure an issue oan only arise when a material proposition of fact or law 


* Decided, eal 12, 1973. Civil Revision Revision Application No. 495 of 1072). 
Application No. 492 of 1972 (with Civil 
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is affirmed by one party and denied by the other. When a vague plea is made 
by the defendant contending that he is a tenant of the land, the Court should 
hesitate to frame such an issue on such a vague plea, unless the defendant is able 
to give particulars showing the time when the tenancy was created, the person 
by whom it was created and the terms on whioh it was created. If inspite of suoh 
ioculars being asked for the defendant is unable to furnish the same, 

urt should not raise an issue on a vague plea that he, the defendant, is a tenant 
of any particular piece of land. No y the rules of pleadings require that 
these particulars are the minimum particulars which a man must furnish before 
he oan request the Court to frame an issue as regards the claim made for tenanoy. 


Whenever an issue as regards tenanoy is framed the Court has no other option 
but to refer such issue for decision to the authorities under the Act. In the 
present ocase, such an issue as regards tenanoy having been raised in both these 
matters, it was not permissible to the Court to direct the defendants to produce 
prima facie evidence in support thereof, because determination of such an issue 
is taken away from the jurisdiction of the Court and has to be decided by the 
authorities under the Act. 


Looking to the frequenoy with whioh vague pleas are to be found in a large 
number of osses where suite are filed for possession of lands, it will be for the 
Government to consider whether in s. 85A any modification is to be made ocon- 
ferring a discretion to the Court to consider whether a bona fide dispute or 
question arises in a suit which under the provisions of the Aot is required to be 
desided or determined by the competent authorities under the Act and if no such 
bona fide dispute or question or issue arises, then it will not be obligatory for the 
Court to raise such an issue and refer it to the authorities under the Aot. 


As however, in both these cases an issue as regards tenancy had been raised, 
in view of the provisions of as. 85 and 835A, it was obligatory upon the Court to 
refer this issue to the authorities under the Aot for determination. 


In the result, both theese revision applications are allowed. The rule is made - 
absolute in each of these cases. The trial Court is directed to refer issue No. 4 
for determination by the authorities under the Bombay Tenanoy and Agrioultural 
Lands Act, 1948. Each party will bear ite own ooste of these revision appli- 


cations. Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Dudhia. 
THE STATE OF MAHARASHTRA v. N. M. SHAH.’ 
Bombay Land Requisition Act (Bom. XXXIII of 1948), Sec, 9(8)—Bombay Rents, Hotel and Lodging 
House Rates Control 4c (Bom. LXVII of 1947), See. 4(1}—.Absence of derequisitioning ‘‘order 
in writing” under s, 9(8) of Requisition dct—-Wasther promises requtsiiionesd continues to be 
requisitionead—Such premises whether eaompied under s. (1) of Rent Act— Alottss of 
requisitioned premises whether would fall under s. 4 (1) of Rent Act. 

In the absence of any derequisitioning ‘‘order in writing” as required by s. 0/3) of the 
Bombay Land Requisition Act, 1948, the premises which were requisitioned continues 
to be requisttioned under the Act. Therefore under s, 4 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, the premises are exempted from the operation of 
the Act. 

The premises in possession of an allottes of requisitioned premises would fall within the 
ambit of s. 4 (I) of the Bombay Rents, Hotel and Lodging House Ratos Control Act, 1947, 
as the relationship created by grant from the Government is wide enough to include an 
allotment. The mere fact that the allottee has given rent to and obtained rent receipt 
from the landlord will not affect the right of the Government to be in possession of the 
requisitioned premises. 


*Decided, July 5/6, 1973. Special Civil Application No. 2206 of 1969. 
BL.H-—*. 


A 
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Atul M. Setaload, instructed by Little & Co., for the petitioners. ! 
S. BR. Shah and D. T..Gandhy, for respondent No. 8. | 


Vaya J. The above special civil application under arte. 226 and 227 of 
-tho Constitution of India is filed by the State of Maharashtra praying for ‘a writ 
of: prohibition or-any other suitable writ, direction or orders restraining and 
lage: respondents Nos. 1-and 2 and the Court of Small Causes, Bombay, 

om proceeding with R.A.H. Suit No. 5469 of 1966 filed by respondentes Nos. 8 
to 9 and for setting aside an interim injunction granted on April 17, 1969 by the 
Appellate Bench of the Small Causes Court. 


The facts leading to the petition may be briefly stated as flava: J The 
subject matter of dispute between the parties is Room No. 18 on the and floor 
of a building known as ee Sadan situated at Plot No. 514, Lady J amshedji 
Road, Mahim, Bombay. ises were requisitioned by the Govern- 
ment of. Bombay under the Bom Land Requisition Act, 1948, on A 
18, 1954. They were allotted to 8. T Gadre who was the husband of respon 
No. 8 and who was at that time an employee of the Bombay State Gorse 
Gadre lived in the premises from November 1954. In April 1962 he committed 
defaults in payment of compensation and he was ordered to racate the premises, 
but‘he paid the arrears the Government did not enforce the orders. Under 
the ement with the Government the compensation payable by Gadre was 
rent which was due to the landlord. He was ig ce to pay it to the landlord 
every month, as per letter dated Feb 14,1955. In 1962 Gadre was appoi 
ed as the Personal Assistant to the then ief Minister Shri Kannamwar. 
Gedre was to reside with the Chief Minister as part of his duty he was permitted 
to retain the premises in dispute by a letter dated December 28, 1962. | 

It appears that after the order of requisition the original owner of the premises 
Damji Manji sold it to respondent No. 10. In 1968 Shri Kannamwar died while 
he was Chief Minister. Thereafter Gadre applied to the department of 
acoommodation that he may be permitted to accommodate his brother in the 
said premises. On December 28, 1968 Gadre was allowed to accommodate his 
brother on a purely caretaker basis until the end of 1967 or until his said brother 
was transferred out of Bombay or Thana. Gadre diéd on February 2,' 1966. 
The Government ‘then decided that the brother of Gadre should vacate the 
premises. The brother and the wife of Gadre, respondent No. 8, were, however, 

rmitted to o ooupy the premises until the end of April 1966 as per letter of the 

vernment dated April 7, 1966. Respondent No. 8 never asked the Govern- 
ment to allow her to stay in the premises. In April 1966, sho made a represen- 
tation to the State Government to permit her to oooupy the premises as & direct 
tenant of the landlord op compassionate ground because two of her son8 | were 
in defence services. While admitting the above faote, the request was re 
by the Government firstly because the Government was of the view alas the 
premises being requisitioned as a suppressed vacancy the landlord may not con- 
sent to the proposal and secondly because it was found that Gadre had constructed 
a bungalow at Irla Nalla at Andheri and respondent No. 8 was not in need of 
accommodation. 


But respondent No. 8 continued to ocoupy the premises even after Aprili 1966. 
An order was therefore passed on August 81, 1966 by the Accommodation oor 
in exercise of the powers under s. 8B of the Bombay Land Requisition Act 1948, 
directing respondent No. 8 to vacate the premises within 15 days from the date 
of tha receipt of the order and deliver possession to the Government. But before 
the order could be executed, respondenta Nos. 8 to 9 filed a declaratory suit; being 


suit No. 5469 of 1966 in the Court of Small Causes at Bombay claiming that they - 


were tenants protected by the Bombay Rents, Hotel and House Rates 
Control Act, 1947, because defendant No. 1 in that suit, the new landlady had 
them aa tenants and the plaintiffs had booome direct tenante protected 

by tho Bombay Rente, Hotel and Lodging House Rates Control Act, 1947. ' They 
ea eri an injunction restraining defendant No. 2, the Controller of Accom- 
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modation and defendant No. 8, the State of Maharashtra from evicting her from 
the suit premises. Immediately after filing of the suit, the plaintiffs took out 
a notice for interim injunction. The learned Judge of the Small Causes Court 
who heard the said notice dismissed it on September 20, 1967 firstly, because no 
notice was given to the Government under a. 80 of the Civil Proedure Code, and 
secondly, because the plaintiffs had not even pleaded that the premises ware 
derequisitioned by the Government and the mere fact that the plaintiffs were in 
possession of rent receipts did not make a prima facie oase for de-requisition. - 


The said order was challenged in appeal before the Appellate Benoh of the 
Small Causes Court, who by their judgment and order dated April 17, 1969 set 
aside the order of the trial Court on the basis that there was prima facie evidence 
to show that there was an implied de-requisition by the Government firstly 
because the circulars issued by the Government showed that the Government 
had permitted the allottees to make contracts of tenanoy with the landlords and 
secondly in view of the rent receipts wherein the amounts received from the 
plaintiffs were deacribed as rent and not as compensation. 


Feeling aggrieved by the said decision of the Appellate Bench, the State of 
Maharashtra and the Controller of Accommodation have filed the above petition 
contending that in the absence of derequisition order under s. 9 of the Bombay 
Land Requisition Act, 1948, the premises in question were exempted from the 
provisions of Bombay Rents, Hotel and ing House Rates Control Act, 1947, 
under s. 4T) of that Act and henoe the suit by the plaintiffs was not main- 
tainable in the Small Causes Court under s. 28 of that Act. The petitioners 
have prayed for a writ of certtorart or a other suitable writ to quash and set 
aside the judgment and order of the Appellate Bench dated April l 17, 1969 and 
also for a writ of prohibition restraining the Court of Small Causes, Bombay from 
entertaining or trying the ssid suit. 

Mr. Gandhy the learned counsel appearing for the respondents relied on the 
‘Government circulars and the rent receipta and contended that merely because 
there was no derequisitioning order under s. 9, it cannot be said that the plaintiffs 
were not tenanta within the meaning of the Bombay Rents, Hotel and Lodging 
House Rates Control Act, 1947. He also contended that respondent No. 10, the 
new landlady had no objection to the continuance of the plaintiffs as tenanta in 
the premises and when the Government was ben the Government Parvani 
to have direct tenancy in other cases, it would be legitimate to assume that 
Jace the Government pe.mitted the plaintiffs to have direct tenancy wit! ae 
pondent No. 1. 


pollate Bench, has considered the circulars and the rent receipts and has 
Meie its conclusions ‘as follows: . 
“It is common ground that Gadre’s oocupation of the premises commenced as- an allottee of 
the Government. It is alleged in the affidavit of appellant No. J that when the Government 
adopted the policy of allowing the allottees to make ocntracta of tenancy with the landlords, 
Gadre, pursuant to that permission of the Government, made a contract of tenancy with res- 
pondent No. 1 and thereupon, he ceased to be an allottes of the Government. This alleged 
contract of tenancy between Gadre and respondent No, J is denied in the affidavit filed by 
Mr. Wagle on behalf of respondent Nos.%and 8. However, the Government policy referred 
to above is not in dispute. The appellants have produced two specimens of circulars issued by 
the Government. The contents of these circulars are also not m dispute. One circular is of 
1957 and the other is of 1959. It appears that during the intervening period the above policy 
of the Government was suspended, and then it was resumed as shown by the second airoular. 
In substaņoe, the circular requires an allottee to produce documenta showing that the landlord 
is willing to accept him as histenant. The appellants have also produced rent receipts passed 
by respondent No. 1 to the deceased Gadre. These receipts are Ex, O. The first receipt in this 
exhibit is for the payment of rent of July 1062. It is significant that no affidavit is filed by 
respondent No, 1. In our opinion, the fact that the Government had permitted the allottees 
to make contracts of tenancy with the landlords coupled with the rent recelpts Ex. C. prima facie 
show that Gadre was accepted as a tenant of the premises in question. What is contended by 
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Mr. Patel is that no contract of tenancy could be made until the premises were released from 
requisition and the appellants have not oven alleged such release from requisition. It is truo 
that in the affidavit of appellant No. 1 there is no specific allegation that the premises were 
derequisitioned by the Government. However, in our opinion, the allegation that Gadre had 
with the permission of the Government made a contract of tenancy with the landlord implies 
such derequisitioning. n 

The said finding of the Appellate Bench is challenged by Mr. Setalvad, the 
learned counsel for the petitioners, on the ground that there could not bean implied 


derequisitioning under s. 9 of the Bomay Land Requisition Aot, 1948. ‘If at, 


all any de-requisition is to be made the Government must pasa an order under 
8. X3) of the Act whioh runs as follows: 


“9. (5) When any land is to be released from requisition, the State Goronimeat may, 
after making such inquiry, if any, as it deems fit, specify by order ın KAREE Ris PETERS ‚whom 
possession of the land shall be given.” 

He submitted that the Appellate Benoh ignored this requirement of law and 
wrongly assumed that there could be an implied derequisition. This contention 
must be accepted. 


Mr. Gandhy appearing for the respondents did not and oould not 8 that 
there was any derequisitioning ‘order in writing’ as required by s. 9 (3) of the 
Bombay Land Requisition Act, 1948. In the absenoe of such lawful Pratt ne 
it must be held that the premises which were requisitioned continued to be requisi- 
tioned under the Bombay Land Requisition Act, 1948. Therefore, the contention 
of Mr. Setalvad that under s. 4 of the Bombay Renta, Hotel and Lodging House 
Rates Control Aot, 1947, the premises were exempted from the operation of the 


rest of the provisions of the Bombay Son Aot also must be upheld. That section - 


lays down : 


t4. A EEE ATE E EEE Government or a local 
authority or apply as against the Government to any tenancy, licence or other Hke relationship 
created by a grant from or a lioenoe given by the Government in respect of premises requisitioned 
or taken om lease or on Iicenos by the Government, including any premises taken on behalf of 
the Government on the basis of tenancy or of licence or other like relationship, by or in the name 
of any officer subordinate to the Government authorised in this behalf; but it shall apply in respect 
of premises let, or given on Hoenoe, to the Government or a local authority or taken on'behalf 
OE RHE Seay OP FUO DARE UY or in the name of, such officer.” | 


It is not uted that the deceased Gadre was only an allottes of the Govern- 
ment. Some of the words in this section wore inserted by Maharashtra Act No. 
17 of 1978. Even ignoring those words it is clear that the premisesin the possession 
of an allottee would fall within the ambit.of s. 4 (I) as the relationship created by 

ant from the Government is wide eer to include an allotment. The! mere 

that the allottes has given rent and obtained rent reoeipte from the landlady 

will not affect therighta of the Government to be in every of the requisitioned 

m Consequently the suit filed by the plaintiffs in the Court of Small 

uses under s. 28 of the Act is, in our opinion, wholly misconosived as the Court 
of Small Oauses has no jurisidiction in the matter. 


The result of this conolusion is that the order passed by the Appellate Bench 
of the Oourt of Small Causes must be quashed and the suit must be dismissed as 
without jurisdiction. Further the sare Causes Court must be prohibited from 
entertaining the said suit or bitin Mr. Gandhy however submi that 
there are large number of all premises which have been taken by the 
Government servants or their heirs on direct tenancy and respondent No. 8 is 
making a representation to the Honourable Chief Minister to permit the plaintiffs 
to have a direct tenancy with respondent No. 10. Mr. Setalvad contended 
that the plaintiffs have been in possession for almost 7 years as a result of the 
litigation which is started and it will not be therefore proper for this Court to show 

a to the plaintiffs. Mr. Setalvad is undoubtedly right as a matter 

w but we cannot forget equity ina matter like this. Respondent No. 8 is the 

widow of a former Personal Assistant to a former Ohief Minister. The other 


w 
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pani are his children. There are cases where direct tenancies are permitted 
y the Government. It is possible that the plaintiffs did not move the Govern- 
ment in the matter during the pendenoy of this petition because the A te 
Bench of the Small Causes Court had passed an order in their favour. ving 
regard to all these facts and circumstances the petitioners shall not take rey 
stops against respondents Nos. 8 to 9 so as to compel them to vacate before A 

1978 with a view to enable the said respondents to make their representaion i 
the Honourable Chief Minister, as stated by Mr. Gandhy. If such representation 
is made and rejected earlier by the Honourable Chief Minister, however, the peti- 
tioners will be free to evict respondents Nos. 8to9. Subject to what is stated 
hereinabove, rule absolute in terms of prayers (1) and (b), with ooste. 

Rule made absolude. 





Before Mr. Justice Vimadalal. 
MUNICIPAL CORPORATION OF GREATER BOMBAY v. BHAGWAN 
SAKHARAM SALASKAR*. 


Bombay Municipal Corporation Act (Bom. IIT of 1888), Sees. 351, 858A, 488 Proviso (b)—Con- 
stitution of India, Art. 19 (1) ()—When notice under ss. 851, 352.4 required to be given to 
tenant. 


A notice under s. 851 read with s. 352A of the Bombay Municipal Corporation Act is 
not required to be given to a tenant unless, in a given caso, it is the tenant who is carry- 
ing out the unauthorised construction work. 

Jagannath Tatyaba Khadsv.The Municipal Corporation of Greater Bombay’, Durvasasingh 
Rajkishore Singh v. The Municipal Corporation of Greater Bombay’ and Amarnath Ramnaresh 
Singh v. The Municipal Corporation of Greater Bombay’, referred to. 

A notice was served on the landlord under ss. 351 and 852A of the Bombay Municipal 
Corporation Act. The plaintiff who was a tenant of a roam in the landlord's premises 
filed a suit against the Corporation contending inter aka that tenancy right being an interest 
in property, both under the Transfer of Property Act, 1883 and the Bombay Rent Act 
of 1947, within the meaning of art. 19 (1) (f) of the Constitution, he could not be deprived 
of the sams without giving him notice, and therefore ss. 851 and 852A were ulira vires the 
Constitution. The trial Judge granted an interlocutory injunction restraining the Cor- 
poration from demolishing his room. On the question whether the plaintiff was entitled 
to the injunction :-—~ 

Held, that having regard to the decision of the Supreme Court in Bombay Corporation 
V. Panchom and having regard to the fact that the plaintiff claimed to be a tenant of 
the suit premises, he hada prima facis case in regard to his challenge to the vires of s, 851 
of the Act and, therefore, he was entitled to the injunction sought by him. 


N. M. Heble and P. B. Shetye for 4. M. Desai, for the appellant. 
J. 8. Manjrekar, for the respondent. 


VIMADALAL J. This is an appeal from an order passed by Judge Shanbhag 
of the Bombay City Civil Court on Au il 80, 1971 granting an interlooutory 
injunction restraining the defendant- oration from demolishing a room of 
which the plaintiff is a tenant in oertain premises at Bhandup in Bombay. The 
Municipal authorities served a notice dated November 27, 1969 on the 
landlord of the said premises under s. 851 read with s. 852A of the Bombay Muni- 
cipal Corporation Aot. The plaintiff's contention in the present suit is twofold. 
First, that he, as a tenant, is entitled to be served with a notice under the said 
sections. That contention is to be found in para. 2 of the plaint. Secondly, it 


“Decided, March 2, 1973. Appeal from 2 (1669) A.O. No. 252 of 1968, decided 
Order No. 818 of 1972, against the decision of by Bal J., on June 25, 1969 (Unrep.). 
N. M. Shanbhag, Judge, City Civil Court, 8 (1969) A.O. No. 877 of 1868, deaided by 
Bora T ae o. 8864 of 1971 Bal J., on August 4, 1969 (Unrep.). 
(1971) A.O. No. 887 of 1969, decided 4 [1965] A.LR. S.C. 1008, 8.c. 67 Bom. 
by KK. Desai J, on Maroh 10, 1971 (Unrep.). L. R. 782. 
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.is submitted in para. 8 of the plaint that tenancy right being an interest in pro- 

erty, both under the Transfer of Pro Act as well as under the Bombay 
Rent Act, within the meaning of art. 19 (Z) (f) of the Constitution, the plaintiff 
cannot be deprived of the same without due process of law and the relevant pro- 
visions of the Bombay Municipal Corporation Act are ulira vires the Constitution 
in so far as there is no provision for giving notice to the tenants. 


As far as the first contention is ooncerned, there is no substance in the same 
for the terms of s. 851 are clear and unambiguous and provide for a notice under 
that section only having to be given to the person who is carrying on the un- 

‘authorized construction work in question or who is the owner of the building or 
the work in question. Section 852A is only a provision of an emergency nature 
consequential on s. 851 and has no independent application. A notice under 
s. 851 read with s. 852A is, therefore, not required to be given to a tenant unless, 
in a given case, it is the tenant who is carrying out the unauthorised construction 
or work. The language of B. 851 may be compared with the language of s. 488 
proviso (b), which requires the giving of a notioe to the occupier when, pursuant 
to the notice under s. 851, the work of demolition is to be taken in hand 
by the Oorporation, but that is not the stage with which I am concerned in the 
-present oase. This view which I have taken on a plain reading of the provisons 
of s. 851 is supported by an unreported decision of K. K. Desai J. in Jagannath 
Tatyaba Khade v. The Municipal Corporation of Greater Bombay!, though in the 
said decision the learned Judge has not, in terms, referred to the language of that 
section. As against that decision, the learned advocate for the ndents 
songht to rely on two unreported decisions of Bal J. one in Durvasasingh Rajkishore 
Singh v.The Municipal Corporation of Greater Bombay", and the other in Amarnath 
Ramnaresh Singh v. The Municipal Corporation of Gr. Bombay? but, I am afraid, 
those decisions do not lay down that a notice is required to be given under s. 851 
to a tenant who is not himself carrying out the unauthorised work. I fail to see 
how those decisions can have any application to the question which I am now 
considering. I have, therefore, come to the conclusion that the plaintiff does 
not have even a prima facie case on this point to entitle him to interlocutory 
relief at the hands of the Oourt. 


As far as the seoond contention is concerned, it has now been held by the Nu- 
cag Court in the oase of Bombay Corporation v. Pancha that a tenant has, 
oth under the Transfer of Property Act as well as under s. 12 of the Bombay 
oe Hotel and i oe sear Aot, 1947, gn interest in the 
mised premises whioh squarel within the expression ‘pro occurring 
in sub-al. (f) of ol. (I) of art. 19 of the Constitution. Though eRe ei case did 
not relate to the provisions of s. 851 of the Bombay Municipal Corporation Act, 
those observations would be equally applicable to the question that has been 
raised in para. 8 of the plaint in the present case viz., whether s. 851 of the Bombay 
ae Corporation Act is ulira vires art. 19(1) (f) of the Constitution by reason 
of the faot that it makes no provision for the giving of notice to a tenant of the 
premises in question. Under the ciroumstances, having regard to the decision 
of the Supreme Court in the Bombay Corporation’s case, and having regard to the 
faot that the plaintiff claims to be a tenant of the suit premises, I must hold that 
the plaintiff has certainly a prima facie oaee in regard to his challenge to the vires 
of s. 851 of the Bombay Municipal Corporation Aot. That being the position, 
the plaintiff is entitled to the injunction sought in prayer (a) of the Motion. I, 
therefore, confirm the order made by the Court below and dismiss this appoal 
with costs. ! 
Appeal dismissed. 
1 (1971) A.O. No. 887 of 1969, decided by 8 (1069) A.O. No. 877 of 1968, decided by 
K. K. Desai J., on March 10, 1971 (Unrep.). Bal J., on August 4, 1969 (Unrep.). ` 
a (1989) A. O. No. 259 of 1965, decided 4 [1965] A.I.R. S.C. 1008, para. 18, 8.C. 
by Bal J., on June 25, 1969 (Unrep.). 67 Born. L. R. 782. 
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Before Mr. Justice Bhole and Mr. Justice Mukhi. 
RAMESH HIMMATLAL SHAH 


y. 
HARSUKH JHADAVJI JOSHI.* 

Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 29, 31, 4, 6—Civtl 
Procedure Code (Act V of 1908), Sec. 60—Whether allottee of flat tn co-operative 
housing society has saleable interest in flat—Such flat whether can be attached ond 
sold in execution of Court's decree. 


An allottee of a flat in a co-operative housing society registered under the Maba- 
rashtra Co-operative Societies Act, 1960, has no saleable interest In the flat which 
is capable of being attached and sold in execution of a decree by a Court sale. 

Manohar v. Konkan Co-op. Housing Socy,! Muktilal v. Trustees of P. F2 Rudra 
Perkash Misser v. Krishna Mohun Ghatuck,3 Radharani v. Binodamoyes,* Province 
of West Bengal v. Bholanath,5 Katai Mia v. Sukhmayte Chaudhurani,ó Soma Veer- 
appa v. Muthurasappa,? Mahadeo Sunder v. Khanderao Sitaram, Shankar Ram- 
krishna v. Daga Tana Aidal Singh v. Khazan Singh,!0 Mubarak Begam v. Sushil 
Kumar,!1 Upendra Singh v. Meghnath Singh,13 Sundararajulu Netdu v. Papisah 
Naidu, 3 M/s. Kaluram Puranmal v. S. S. Malpathak, 4 Bageshwart Charan v. 
Bindeshwarl Charan!5 and M. & S. M. Rly. v. Rupchand,!6 referred to. 


t 


Tus facts appear at 75 Bombay Law Reporter 649. 

B.R. Zawwalla and Naresh R. Dalal, instructed by Zatwala & Co., for the 
appellant. 

V.V. Tuleapurkar with M.C. Shah, instructed by Thakurdas & Madgaon- 
kar, for the respondent. 


Buom J. An important point of law under the provisions of the Maha- 
tashtra Co-operative Societies Act, 1960 (hereinafter called ‘‘the Societies 
Act”) arises in this Letters Patent Appeal against the judgment and order 
passed by my learned brother ‘Vaidya J. in the appeal by the judgment- 
debtor against the order of the learned Judge of the City Civil Court dismiss- 
ing the Chamber Summons taken out by him. An ez parte decree for a sum 
of Rs. 20,000 and odd was passed in the suit by the decree-holder, on March 
81, 1970. The decree-holder then took out a warrant of attachment of Flat 
No. 9 in the building belonging to Paresh Co-operative Housing Society Ltd., 
a Society registered under the Societies Act. The flat was a ed on August 
8, 1970 after serving the warrant on the judgment-debtor in the jail at Rajkot. 
He appears to have been convicted in a criminal case and was, therefore, 
suffering imprisonment at Rajkot. The decree-holder thereafter applied for 
the sale of the said flat and a warrant of sale was accordingly issued on Octo- 
ay 16, 1970. A copy of it was served on the judgment-debtor again in the 
J \ 

During the course of the execution proceedings the Judgment-debtor’s bro- 
ther Hasmukh Joshi took out a Chamber Summons challenging the execution 
on the ground that the said attached flat did not belong to the Judgment-debtor 

*Decided, 3st October/2nd November, 1978. 7 [1978] A.B. Mad. 886. 


Letters Patent Ap No. 80 of 1972 (with 8 (1989) 41 Bom. L.R. 1166. 
Civil Application No. 8260 of 1972), against 9 (1947) 50 Bom. L.R. 610. 


the decision of Vaidya J., in First Appee! 10 930] A.LR. AIL 727. Oo 
No. 805 of 1972, fram the decision of G. H. 11 rele A.LR. Raj. 154. $ 
Guttal, Judge, City Civil Court at Bombay, 12 [1080/ A.LR. Pat. 598. 
in S.C. Suit No. 8689 of 1969. 18 [1988] A.LR. Mad. 628. 


(1961) 68 Bom. L.R. 100], ¥.B. 14 (1971) O.C.J. Suit No. 507 of 1964, 
ees A.LR. S.C. 888. decided by Vimadalal J., on September 31. 
1886) T.L.R. 14 Cal. 241. 1971 (U sje 

[1942] A.I.R. Cal. 02. 15 ae A.LR. Pat. 887. 

T1850] A.LR. Cal. 174. 16 [1950] A.I.R. Bom. 155, s.c. 51 Bom. 
[1959] A.LR. Assam 60. L.R. 1024. 
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but belonged to him and that the attachment therefore should be raised.: The 

er Summons was made absolute but on appeal this Court set aside the 
order and remanded the matter for rehearing. After the matter was remand- 
ed the learned Judge of the City Civil Court dismissed the Chamber Summons 
on September 30, 1971. By that time the judgment-debtor was out of the 
jail and therefore after some time in the year 1972 he filed a suit to set aside 
the money decree against him. He also took out a Notice of Motion om Feb- 
ruary 20, 1972 for the stay of the execution. The Notice of Motion wee how- 


. ever, diamissed on March 14, 1972. 


In the midst of all these proceedings a draft proclamation for salė WAB 
settled and there was a proclamation for sale. The sale ultimately took’ place 
and the flat was sold to one Bhupendra Shah for a sum of Rs. 24,000. The 
sale is not yet confirmed. 


The judgment-debtor then filed a Chamber Summons on March 20, 1972 
praying for the dismissal of the execution petition flled by the decree-holder 
and for setting aside’ the warrant of attachment and proclamation of sale 
on the ground that the flat being a flat in a co-operative housing society was 
not liable to be attached and ‘sold. It wag also stated that there is no sale- 
able interest of the judgment-debtor in the said property in terms ofis. 60 
of the Civil Procedure Code and that therefore the property is not liable to 
attachment. The Chamber Summons was resisted by. the decree-holder on the 
ground of delay on the part of the judgment-debtor in moving the Court and 
taking of the summons for the reason that his interest was not subject to 
attachment under s. 60 of the Civil Procedure Code. The learned Judge of 
the City Civil Court, who heard the Chamber Summons, dismissed it, al- 
though the judgment of this ‘Court in M/s. Kaluram Puranmal v. 8.8: Mal- 
paikak! was cited before him. He distinguished the facts and circumstances 
of the case in the original suit before this Court with the facts and circum- 
stances in the Chamber Summons wherein the judgment-debtor did not, refer 
to any Bye-laws of the Society where the impugned flat was. That decision 
of the learned Judge of the City Civil Court was challenged in appeal by the 
judgment-debtor. 


It was contended before Vaidya J.t by the appellant-judgment-debtor that 
tho learned Judge of the City Civil Court had ignored s. 20 of the Societies 
Act as also the Bye-laws of the m Housing - Society and thdt the 
learned Judge wrongly distinguished the instant case from the one which 
was decided by Vimadalal J. On the other hand, it was contended for the 
decree-holder that even though the flat was a flat in a cooperative housing 
society, the judgment-debtor had sufficient saleable interest, which o 
to him as a member of the Society under the Societies Act as well oe 
Bye-laws. While discussing the interest of the members of the Society hidya 
J. agreed with the view of Vimadalal J. expressed in his judgment in the 
above referred suit before him. After considering s. 29(2) of the Societies 
Act and also the Bye-laws 71 to 74 as well as the approved tenancy | regu- 
lations, Vaidya J. came to the conclusion that the tenant in a co-operative 
housing society cannot part with a flat by way of sale or otherwise without 
the previous consent of the Society. After referring. to Manohar v. Konkan 
Co.cp. Housing Socy. a Full Bench decision of this Court and Vyankadiraya 
v. Shwrambhat,> Vaidya J. found that an auction-purchaser cannot get any 
right or interest in a flat of a member of a co-operative housing society as 
he had no saleable interest or disposing power in respect of a flat without the 
previous consent of the Society. Accordingly, therefore, he set aside the'order 
passed by the learned Judge of the City Civil Court on the Chamber Summons 


1 (1971) 0.C.J. oe No, 507 of 1964, de- Bom. L-R. 649. 
oided by Vimadalal J., on Septamber 11, 4 (1961) 68 Bom. L.R. 1001, rẹ. ' 
1971 (Unrep.). 8 (1888) I.L.R. 7 Bam. 256. 

t Seo Vaidya J.’s Judgment at (1072) 75 


j 
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of the judgment-debtor and made it absolute. This order, therefore, is now 
challenged here in this Letters Patent Appeal. The important point of law 
that arises here for our consideration, therefore, is whether an allottee of a 
flat in a co-operative housing society registered under the Societies Act has 
saleable interest in the flat capable of being attached and sold in execution of 
a decree by a Court. 

Now, so far as the facts and circumstances of this case are concerned, it 
appears from the record that the judgment-debtor is not even a member of 
the Paresh Co-operative Housing Society, which owns the impugned flat and 
which was attached during the course of the execution proceedings. One 
Chande and Mrs. Chande were the allottees of the said flat and were also the 
members. There was some agreement between Mr. and Mrs. Chande on the 
one part and the brother of the judgment-debtor and his wife on the other, 
under which the Judgment-debtor had paid a sum of Rs. 18,000 towards the 
price of the flat out of the moneys held by him in a bank Although the 
judgment-debtor is not even a member of the Paresh Co-operative Housing 
Society, yet the creditor in order to execute his money decree attached the 
flat and also took steps to sell it as if it is the property of the judgment- 
debtor. It also appears from the judgment of the learned Judge of the City 
Civil Court in the Chamber Summons taken out by the brother of the judg- 
ment-debtor that he decided as he was bound to only the interest of the judg- 
ment-debtor’s brother but while deciding that interest of the brother the learn- 
ed Judge naturally took into consideration the moneys which in fact were paid 
as consideration for the flat not by the brother but the judgment-debtor. 
There was, therefore, no question in the Chamber Summons taken out by the 
brother of the judgment-debtor, on the ground that the flat belonged to him, 
of deciding the interest of the judgment-debtor, with whom we are concern- 
ed. In spite of that, however, the learned Judge of the City Civil Court, 
who decided the Chamber Summons taken out by the judgment-debtor, with 
which we are concerned, observed in the beginning that he had already held 
that it was the judgment-debtor who had interest in the flat. If all these 
circumstances are taken into consideration, the matter in our view could have 
been disposed of by deciding the question as to whether the judgment-debtor 
had or had not any interest in the flat as a member of the Paresh Co-operative 
Housing Society, but since an important point of law arising out of the pro- 
visions of the Societies Act has been decided im the appeal from the Judgment 
and order of the Chamber Summons and since this ig an appeal challenging 
that deciston, we have also to decide this point of law. 

In order to understand the interest of a member of a co-operative housing 
society, it would be useful to relate the scheme of the Societies Act as well 
as to look at the Rules and the Bye-laws made under the Act. But for the deve- 
lopment of the co-operative movement in the State of Maharashtra a large 
number of our middle class population would not have improved and would not 
have benefitted in various fields of activities including housing. The Preamble 
of the Societies Act therefore shows that the Act was for the orderly develop- 
ment of the co-operative movement in the State in accordance with the rele- 
vant directive principles of the State policy enunciated in the Constitution of 
India. We are here concerned only with a ‘particular kind of Society viz. 
a co-operative housing society registered under the Societies Act. Under the 
Societies Act there are quite a few societies, which are classified as well as 
sub-clasaified as societies. Under the rules mentioned above the fifth classi- 
fication is “‘Housing Society.” Under these Rules such a society is sub- 
classified in three categories, viz, (a) Tenant Ownership Housing Society, 
(b) Tenant Co-partnership Housing Society and (c) other Housing Societies. 
The first category (a) includes Housing Societies where land is held either 
on lease-hold or free-hold basis by societies and houses are owned or are to 
be owned by members; the second category (b) includes Housing Societies 
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which hold both land and buildings either on lease-hold or free-hold basis and 
allot them to their members and the third category (c) includes House Mort- 
gage Societies and House Construction Societies. The Society, with which we 
are concerned, is a tenant co-partnership housing society, where a flat is allot- 
ted to a member. Every housing society has to be registered under the Socie- 
ties Act. If we look at Chapter III of the Societies Act, we notice the provi- 
gions as regards the qualification of a person who may become a member, the 
provisions as regards their rights, the provisions as regards restrictions on 
holding of shares and transfer or charge of share or interest. No person shall 
be admitted as a member of a Society unless the Society is registered and un- 
less he is qualified to hold shares according to the Bye-laws of the Society. 
A person shall cease to be a member of a Society on his resignation being ac- 
cepted or on the transfer of the whole of his share or interest in the Society 
to another member or on his death or removal or expulsion from the Society. 
He has to pay to the Society the fees and then only he can exercise his right 
as a member. The Society has to transfer the share or interest of its member 
to a person nominated by him or if no person has been so nominated, to'such 
person as the Committee thinks to be the heir or legal representative of the 
Society’s member. Even at the time when the Society is wound up, the liqui- 
dator can investigate all the claims ‘against the Society of the creditors and 
contributors. The assets after final report of the liquidator have to be 
divided amongst its members by the Registrar with the previous sanction of 
the State Government, 

The Rules under the Societies Act also deal in detail with the question of 
registration, rights and liabilities of the members incurred, the duties and 
privileges of the Society and its members, management and inspection, dis- 
putes and arbitration, liquidation and other details. Before a person can be 
admitted as a member of a Society, he has to apply in writing in a prescribed 
form. His application has to be approved by the Society’s Committee. The 
member has to fulfil all other conditions and the duties and the rules and the 
Bye-laws. Under the rule of procedure for transfer of shares no transfer of 
shares can be effective unless it is made in accordance with-the provisions of 
the Bye-laws and the transfer is registered im the books of the Society. There 
are rules regarding liquidation and disposal of the surplus assets. It is'com- 
mon ground that the model Bye-laws of the Co-operative Housing Society Ltd. 
are also the Bye-laws of the Society with which we are concerned; they, also 
deal with the object of the Society, with the membership of the Society, : with 
the qualifications of the members of the Society and with the declaration that 
they have fulfilled the test as laid in the Bye-laws of the Society. There are. 
also Bye-laws as regards the transmission of interest as regards share capital 
and limit to members’ share holding, loans and loan stock, meetmgs, commit- 
tees and their powers and all other matters pertaining to the smooth workin 
of the Society. If a transfer has to be made with the previous permission o 
the Society, a form of transfer is also prescribed. There are Regulations 
relatmg to the tenancies to be granted by the Society to members in respect 
of the houses held by the Society in Form A. We will, therefore, have to 
examine the relevant provisions of the Societies Act, the Rules, Regulations 
as well as the Bye-laws for the purpose of finding out whether a member of 
a co-operative housing society has any interest and if he has any interest, the 
nature of his interest. We have also to find out whether such interest is 
transferrable and whether such interest therefore can be attached and gold. 

Sections 29 and 31 of the Societies Act are important for the purpose of 
deciding the issue, with which we are concerned. Sections 4 and 6 are also 
significant. Under s. 4 a Society, which has as its object, the promotion of eco- 
nomic interest or general welfare of its members or of the public in accordance 
with the co-operative principle or a Society established with the object of faci- 
litating the operation of any such society, may be registered under the Socie- 
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ties Act. No Society can be registered under s. 6, unless it consists of at 
least ten persons, who are qualified to be members under the Act and who 
reside in the area of operation of the Society. There are also restrictions on 
the transfer of or charge on shares or interest. Under s. 29 subject to the 
provisions of s. 28, which deals with share capital of Zilla Parishads and 
Panchayat Samitis, as to the maximum holding of the shares, a transfer of or 
charge on the share or intereat of a member in the share capital of a Society 
shall be subject to the conditions laid down there. A member shall not trans- 
fer any share held by him or his interest in the capital or the property of any 
Society or any part thereof, unless he has held such share or interest for not 
legs than one year and the transfer is made to a member of the Society or 
to a person, whose application for membership has been accepted by the So- 
ciety. In other words, under Bye-law 71A also whenever a member to whom 
a dwelling house/tenement or flat has been allotted by the Society does not 
require it for his own use, he may hand it over to the Society for using the 
same and under Bye-law 71B he shall not assign, underlet, vacate or part with 
the tenement or any part thereof without the previous consent in writing of 
the Managing Committee. Under a Byelaw the Society may offer the flat 
to any person in its discretion for temporary occupation for the period indi- 
cated by the original allottee on such clear understanding provided therein. 
All these provisions therefore clearly show that a member is prohibited un- 
der the statute to transfer any share or any interest in the capital or the pro- 
perty of the Society of which he is a member. If he wants to do so, he shall 
have to inform the Society and return the flat, which was allotted to him by 
the Society. The Society can allot temporarily to other person on such con- 
dition as the Society thinks fit. He is also prohibited under Bye-law 71B not 
to assign, underlet or part with possession of his flat or any part thereof with- 
out the previous consent in writing of the Managing Committee. 

It is better also at this juncture to notice the Regulations relating to tenan- 
cies to be granted by the Society to members and which is given in Form A 
of the Bye-law. The prohibition is again repeated here and no tenant can 
part with the possession of the tenement or any part thereof without the pre- 
vious consent in writing of the Society. Each tenant has to comply and satisty 
all the regulations, Bye-laws, rules and conditions and execute all such work 
as may be required to be done by every public, local or other authority. The 
Society under this regulation appears to become the landlord of the flat and 
therefore the tenant has to permit the Society or their agents with or without 
its workmen and others at all reasonable time to enter upon the tenement to 
examine and to repair and if it is to be repaired give a notice in writing to 
the tenant of the same. The Society also sees that a tenant does not become 
a nuisance to other members. Regulation 20 in Form A is important and 
under it if rents and charges or any of them or any part thereof shall be 
unpaid for fourteen days after becoming payable or if any of the agreements 
on the tenant’s part contained in it shall not be performed or observed or if 
at any time the tenement or any part or any interest therein becomes occu- 
pied by or vested in any person, who is not a member of the Society or the 
heir or legal representative or the nominee of a member under the Bye-lawe 
of the Society the Society may, by giving to the tenant or to one livmg on the 
tenement one calendar month’s previous notice in writing to that effect, determine 
the tenancy and on the expiration of such notice the tenancy shall forthwith de- 
termine. Under s. 30 of the Societies Act there is a provision for transfer 
of share or interest on death of member to his nominee or to his legal re- 
presentative. Under the Bye-laws also the transfer, after his death, can be 
to his nominee or to his legal representative. Neither under the Regulations 
nor under the statute therefore can a member part with possession of the flat 
to any person, who is not a member of the Society. Of course the nominee 
or the legal representative can occupy after his death. If he parts with the 
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possession to a stranger, the Society is at liberty to give him a calendar month’s; 
notice and determine his tenancy. The allotment, therefore, is determined if 
a member commits breach of Bye-laws, Rules or the provisions of the Socie- 
ties Act or if he hands over possession to a stranger, who is not a member of 
the Society. 

The point then before us is whether such interest of the judgment-debtor 
after he is allotted a flat and as restricted by the provisions of the Societies 
.Act, Rules, Bye-laws and Regulations, ean be attached and sold in execution 
of a decree. The relevant provisions of s. 60 of the Civil Procedure Code are 
as follows: 

“60. Property lable to attachment and sale in execution of decree The follow- 
ing property is liable to attachment and sale in execution of a decree, namely, lands, 
houses or other buildings, goods, money, bank-notes, cheques, bills of exchange, hundis, 


‘movable or immovable, belonging to the judgment-debtor, or over which, or the ‘profits 
of which, he has a disposing power which he may exercise for his own benefit, whether 
the same be held In the name of the fudgment-debtor or by another person in trust for 
him or on his behalf:...” 


What is to be attached under this provision is the property. The ‘‘pro- 
perty’’ is also described im the section. Land, house or a building, moneys, 
bank notes, cheques, bills of exchange, hundis, promissory notes, Government 
security bonds or other securities for money dues and shares in a corpora- 
tion are shown as properties liable to attachment and sale. It is also pro- 
vided that all other saleable property, which is either movable or immovable 
and which belongs to the judgment-debtor, can be attached. It is further pro- 
vided that the other saleable property, which can be either movable or immov- 
able and over which or over the profita of which a judgment-debtor has a dis- 
posing power and which he could exercise for his own benefit can also be 
attached and sold. The property should be shown to be held in the name of 
the judgment-debtor or by any other person benams for him or any trustee for 
him. Therefore, the first condition under s. 60 is that the thing that could 
be attached should be movable or immovable property. The second condition 
is that it should either belong to the Judgment-debtor or over which he has 
a beneficial disposing power. The important point therefore that arises here 
for our consideration is whether the interest, which is restricted by the pro- 
visions and the rules ete. of the Societies Act and the Bye-laws of the housing 
society, is property. If it is property, whether it is movable or whether it 
ig immovable; if it is property, does it belong to the judgment-debtor or 
whether the judgment-debtor has beneficial disposing power which he may 
exercise?! Mr. Zaiwalla, the learned advocate for the appellant, has contend- 
ed here that the interest which is spelt out by the provisions of the Sotieties 
Act as well as the Bye-laws is property because, according to him, an allottee 
has a right to be in the flat which is allotted to him by the Society. i It is 
contended that he has right, title and interest in such a flat because abeGed: 
ing to him he has a right to occupy or even allow somebody to occupy though 
with the permission of the Society. It is, therefore, urged that such a member 
of the Society can transfer the flat. Mr. Zaiwalla says that the judgment- 
debtor is the allottee of the flat and has also a disposing power over his in- 
terest. He relies on the provisions of the Societies Act as well as the Bye-laws 
and contends here that under the provisions an allottes, who is the e 
debtor, can not only sublet the flat and grant a licence to somebody else but 
also allow a care-taker to take care of the flat and even lease the flat. The 
burden of Mr. Zaiwalla’s contention is that if something can be transferred 
though with the permission of the Society, that something is the interest which 
can be transferred. It is, therefore, urged that in such a case when a judg- 
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. ment-debtor has a disposing power over his interest, his interest can not 
only be attached but also sold. 

' Now we have seen that the primary requisite for a person to be allotted a 
flat ‘in a co-operative housing society is that he should be a member of the 
Society. Without his becoming a member he is nobody in the Society. There 
are also qualifications for a person to become a member. Under Bye- 
law 8-a no person shall be admitted as a member of the Society who already 
owns a house or a plot in Bombay City or suburban area in his own name 
or in the name of any of his dependants or of his family member, such as 
wife (husband), children ete. and whose need of a plot or a block in the 
opinion of the General Body are not considered pressing or deserving or who 
has failed to furnish full or accurate information about a house or a site 
owned by him, in Form ‘ʻE’. Besides these tests he has also to hold at least 
five shares in the Society. He cannot become a member unless he declares in 
writing the residential building or the site, if any, owned by him or by any 
of the members of his family or his dependants anywhere and has to state 
the reason why it is necessary for him to have a house in a housing Society. 
If any false information is given on these facts, he is dismembered. He can- 
not even hold more than one flat or plot in the Society either in his name 
or in the name of any member of his family. Until he becomes a member, he 
cannot exercise the rights of a member. If his shares are transferred or 
forfeited or cancelled or repaid, he ceases to be a member. Such are, there- 
fore, the conditions which are necessary to be fulfilled by a person before he 
becomes entitled to become an allottee of a flat by the Society. There are 
not only these hurdles in the way of a person, who becomes an allottee of a 
flat in a Society, but there are also many more hurdles. -Under Bye-law 12(g) 
a member can be expelled from the Society if such a member has without the 
previous written permission of the Managing Committee let or sublet or given 
on care-taker or leave licence basis or used for accommodating paying guests 
or disposed of in any other manner any portion of the dwelling accommoda- 
tion, shops, godowns, or garages. Under Form ‘‘A’’ of the Bye-laws there 
are regulations and that is also the condition under the 4th regulation. The 
right to occupy subject to the regulations as well as the rules of the Society 
will continue so long as he observes and performs the regulations. Under 
regulation 20 if the rent which is fixed by the Society remains unpaid for 
fourteen days after becoming payable, his so-called tenancy can be determin- 
ed with one calendar month’s notice. If an allottee hands over possession 
to somebody else who is not a member of the Society or who is not after his 
death an heir or a legal representative of a nominee, the tenancy can be de- 
termined with one calendar month’s notice in writing. His tenancy shall 
forthwith be determined after the period of expiration of such notice. 

His rights therefore are very limited and he is not permitted even to trans- 
fer his shares or interest. There is Schedule II to the Byelaws, which is a 
form of transfer and in this Schedule there is no mention of any interest. 
This form which is prescribed under the Bye-laws shows that an allottee can 
only transfer of course with the permission of the Society his share and loan 
stock bonds standing in his name in the books of the Society. They are to 
- be accepted by the person to whom the shares and loan stock bonds are trans- 
ferred. Under s. 29 of the Societies Act there are restrictions on transfer 
of share or interest. Subject to the provisions of s. 28 a transfer of or charge 
on the share: or interest of a member in the share capital of a Society shall be 
subject to such conditions as may be prescribed. A member is prohibited from 
transferring any share, also under s. 29(2) held by him or any interest in the 
capital or the property of the Society-or any part thereof unless he held 
share or interest for not less than one year and unless the transfer is made 
to a member of the Society or to a person whose application for membership 
has been accepted by the Society. He is, thereforé, prohibited under this 
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statute to transfer his: share or interest which he has in the flat.. There is, . 
yet, again, a prohibition under s. 31. The share or interest of a member in 
the capital of a Society or in the loan-stock issued by the Society shall. not 
be liable to attachment or sale under any decree or order of a Court for ‘or. 
in respect of debt or liability incurred by the member. Section 31, therefore,. 
clearly prohibits attachment or sale.under any decree or order of a Court in 
execution proceedings as a result of a debt incurred by the member. What 
then is the effect of all these conditions attached to the interest of an ae 
tee, who is allotted a flat after he becomes a member? 

Ja it, therefore, as urged by Mr. Zaiwalla a right to occupy aiea We 
have seen that his right to occupy depends upon so many factors. Unless 
and until he observes all the Bye-laws, he has no right whatsoever; unless 
and until he is clothed with the membership of the Society by shares, he can~ 
not be entitled to any interest whatsoever. In other words his right to occupy 
a fiat. in the building of the Society flows by reason of his status as a share- 
holder and therefore a member. The right to occupy the flat allotted to him 
are all bundled together and they are indivisible. One cannot be divorced 
from the other. The interest of an allottee is the interest of a member, who 
has not only purchased the share but who has also purchased the loan-stook 
bonds as a result of ‘which he has a right to occupy the flat allotted. 
We have seen that there is a firm prohibition under ss. 29 and 81 
and neither shares nor interests of a member of a housing society can be at- 
tached or sold under any decree of the Court. If, therefore, his right to 
occupy cannot be divorced from his membership, from his shares, from his 
loan-stock which he holds, his interest to occupy cannot be separated. The 
interest of an allottee. cannot be attached because it is neither a transferable 
right nor therefore a saleable right. ‘Membership in a Society of ʻa ae 
cannot be separated from the right to enjoy the flat. 


. A question whether a dispute between a Co-operative Housing Society; and 
its members or between two members of the same Society relating to the re- 
covery of rent or, possession of any person in the Society in accordance ‘with 
the rules and Bye-laws of the Society, can be decided by the Registrar under 
s. 54 of the Societies Act or whether such a dispute can be decided by the 
Court under the Rent Act was before the Full Bench of this Court in Manohar 
v. Konkan Co-op. Housing Kooy coy. This Court has then considered the nature 
of relationship between a Co-operative Housing Society and a member of the 
Society to whom a tenement has been allotted in accordance with the rules 
and the Bye-laws of the Society. After going through the Byelaws and the 
regulations the Full Bench has also observed during the course of its judg- 
ment that a tenement in a co-operative housing society is allotted to a member 
not becanse he agrees to pay any money or renders any service but aa 
he is a member of the Society and holds a certain number of shares. 
operative housing society is formed with the express object of providi ta 
members houses. This Court was of the view in that case that the tr 
tion between the Society and the member is not a lease and that the right 
to occupy a tenement is dependent upon the occupant’s continuing to be a 
member of the Society. Therefore, the Full Bench has also taken a view 
_ that this is a kind of special relationship between the Society and the eben 
and the primary consideration is that he should be a member first and '} 
before he could have any other privilege given by the Society to him. | 
The nature of payment by a member is also quite different from the nature 
of payment, which ordinarily any other HIR who occupies a flat would pay. 
A member is required to pay not only the loan, rent which may be an econo- 
mic rent and the taxes but also a certain ratio of the cost of the building 'and 
aiso the service charges. The payment also includes the maintenance, repairs, 
insurance and therefore the rent which a member has to pay under the regula- 
tion is governed by considerations which are materially different from that which 
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an ordinary occupier of a flat has to pay. It appears to us, therefore, that 
his membership cannot be divorced from his interest and his interest also is 
delimited by various rules and Bye-laws. 

The learned advocate for the appellant relies on (1) Mukta v. Trustees 
of P.F.* (2) Rudra Perkash Misser v. Krishna Mohun Ghatuck 5 (3) Eadha- 
ram v. Binodamoyee® and (4) Province of West Bengal v. Bholanath’ for 
the purpose of showing that the interest of the judgment-debtor m the flat 
owned by the housing society is property under s. 60 of the Civil Procedure 
Code. We do not think that any of these cases will help Mr. Zaiwalla. In the first 
of these cases the Supreme Court was dealing with the word ‘‘property’’ men- 
tioned in the Insolvency Act. That was in respect of the money standing to 
the credit of an insolvent in the provident fund. In the second of these cases 
the Calcutta High Court was dealing with the judgment-debtor’s right to get 
by division a quantity of land which had been reserved by him for: his own 
use, but which at the time of the execution sale was in the possession of the 
dones of the estate, the land never having been appropriated by measurement 
as provided in the deed. Because it was a transferable claim and therefore 
capable of being attached the Court held that it could be sold. The two other 
cases cited by Mr. Zaiwalla are also irrelevant. 

It is then contended by Mr. Zatwalla that if his right is otherwise the pro- 
perty even if there is a restriction, it can be attached and sold in execution of 
a decree. It is contended by him that in the instant case the interest of the 
judgment-debtor is more than the personal right in the property because ac- 
cording to him he can assign that interest. Because he could assign that in- 
terest, therefore he says that there must be his interest in the flat. He relies 
for this purpose on (1) Katas Mia v. Sukhmayes Chaudhuran® and (2) Soma 
Veerappa v. Muthurasappa? In the Letters Patent Appeal before the Assam 
High Court a question of an oral lease of an agricultural land was there and 
before the Madras High Court a question as regards six shares in private 
limited company was there. Surely the shares in a private limited company 
or a piece of land are properties. They cannot be compared in any way with 
the interèst of an allottee in a Co-operative Housing Society. Therefore such 
an interest as we have before us of an allottes in a Housing Society cannot 
even be said to be a property which can be attached and sold. If we go to 
the logical end of the contentions raised by Mr. Zaiwalla, then the right to 
occupy by an allottee can be sold to one, the share held by him to another 
and the loan stocks which he holds to a third person. Such a thing can 
never happen because all the three things are bound to one another. Neither 
js divisible from the other. The characteristics of the interest held by an 
allottee cannot be seen, if we only look at his right to occupy or at his shares 
or at his loan bonds. We can see his full right only when we see all the indi- 
visible characteristics of his interest. In this view of the matter it would be 
very difficult for us to accept the contention of Mr. Zaiwalla. 

It appears to us therefore that the view taken by our learned brother Vaidya 
J. whose order is challenged here, is correct; but the other learned advocate 
Mr. Dalal for the appellant has also raised other objections. The first objec- 
tion is that the judgment-debtor cannot raise the issue of attachment and sale 
at the time of confirmation of sale. The second objection is that the judgment- 
debtor has no locus stands whatsoever because in his affidavit in support of 
the Chamber Summons he does not say that he is the owner of the flat. The 
second objection can be disposed of very easily. The decree-holder admittedly 
has attached the so-called interest of the judgmentdebtor in the flat owned 
by the housing society on the ground that it belongs to him and that the judg- 
ment-debtor has interest in it. If that is the basis on which he has proceed- 
4 piola a: S.C. 886. 7 [1950] A.LR. Cal, 174. 


5 (1886) ILL.R. 14 Cal. 241. 8 [1959] A.LR. Assam 60. 
6 [1942] A.LE. Cah 92. 9 [1978] A.LR, Mad, 338, 
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ed against the judgment-debtor and if that is the ground on which he has not 
only attached his interest but also sold it, he cannot now turn round and say 
that because the judgment-debtor is vague in his affidavit as regards his own 
status vis-a-vis the flat, he has no locus stands whatsoever to take up a con- 
tention that his interest can neither be attached nor sold. This contention, 
therefore, cannot certainly bé sustained. ; 
Before we discuss the first objection, it would be better if we relate a few 
facts. The decree-holder obtained a money decree against the judgment-debtor 
and took out a warrant of attachment of flat No. 9 in Paresh Co-operative Hous- 
ing Society at Santacruz, Bombay. This flat was attached on August 8, 1970 
and a warrant of attachment was served on the judgment-debtor while he was 
in jail at Rajkot. The decree-holder then offered for sale the fiat and a war- 
rant of sale was also issued and after determining the terms of the procla- 
mation, a proclamation of sale was also issued in respect of the flat. At that 
time also the Judgmentdebtor was in jail. At that stage of the proceedings 
the judgment-debtor’s brother Hasmukh Joshi took out a Chamber Summons 
challenging the execution on the ground that the flat did not belong to the 
judgment-debtor but belonged to him and that the attachment should be rais- 
ed. His Chamber Summons was made absolute but in appeal that ordet was 
set aside and the matter was remanded back. The Judgment-debtor’s brother’s 
Chamber Summons was finally diamiased on September 30, 1971. It is after 
that that the judgment-debtor being out of jail in October filed a suit to set 
aside the decree. He was not successful in his Notice of Motion to prevent 
the execution. His suit is still pending. The flat was offered for sale again 
in the meanwhile and at that stage he took out a Chamber Summons praying 
for the dismissal of the execution application and for setting aside the war- 
rant of attachment and the proclamation of sale on the ground that his in- 
terest in the flat of the co-operative housing society was not liable to attach- 
ment and sale. It is contended that such a contention as is taken in the Cham- 
. ber Summons cannot at such a late stage be taken because his contention would 
be barred by the principle of constructive res judicata. The other learned 
advocate Mr. Dalal for the appellant relied on two cases of this Court reported 
in Mahadeo Sunder v. Khanderao Sitaram!” and Shankar Ramkrishna v. Daga 
Tanaji. | In the former of the two cases Lokur J. was dealing with a pro 
ceeding under O. XXI, r. 66 of the Civil Procedure Code. That was a case 
where the judgment-debtor failed to appear on receiving a notice issued to 
him under O. XXI, r. 66, Civil Procedure Code and after the terms of the 
proclamation for sale were settled by the Court, he made an application ask- 
ing for a fresh panchanama and therefore offered all the property to be sold. 
That application was granted and a fresh proclamation was issu There- 
after he made an application stating that he was an agriculturist and the pro- 
ceedings should be transferred to the Collector for sale of the property. The 
Darkhast was therefore ordered to be transferred to the Collector. That or- 
der was challenged before this Court. Lokur J. relied on Sopana v. Datta- 
traya,’* where it has been observed that when an order for sale was passed 
under O. XXI, r. 64, it was a preliminary order, which may be subsequently 
modified, if any of the judgment-debtors appears in reply to the notice under 
O. XXI, r. 66 and proves that he was an agriculturist. Lokur J. on that 
basis took a view that the order as to whether the sale was to be held by the 
Court itself or by the Collector was a judicial order and that it has to be ` 
passed after consideration of the question whether any of the judgment-deb- 
tors was an agriculturist at the date of the order of sale and when a notice 
was given to the judgment-debtor under O. XXI, r. 66, it was his duty to 
put forward his contention that he was an agriculturist on the date of the 
order of sale. If he fails to raise such a contention at that time and the 
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Court passes an order that his sale should be held by itself, then that order 
is binding on the judgment-debtor. In that case the judgment-debtor had 
also asked for a fresh panchanama of the property, which application was 
granted and therefore the proclamation issued. It is in this way that the 
Court proceedings of sale were allowed to go on for three years thereafter 
and after that the judgment-debtor came forward with an application that he 
was an agriculturist. It was held that it was not open to him to subsequently 
put forward that contention. It is clear that in that case the question as 
to whether the judgment-debtor was an agriculturist or not was raised. It 
was not a pure question of law but a mixed question of law and fact. For that 
purpose evidence ought to be led for finding out whether the judgment-debtor 
was or was not an agriculturist. 


A similar question was also raised before Chagla, acting C.J., as he then 
was, in the other case. The judgment-creditor presented a darkhast for exe- 
cution of his mortgage decree and a notice was issued to the judgment-debtor 
ander O. XXI, r. 66 of the Civil Procedure Code. The judgment-debtor 
failed to appear in answer to the notice and the Court ordered that the pro- 
clamation. be issued and the sale was fixed on a certain date. On that date 
the Judgment-debtor appeared and applied to the Court that being an agricul- 
turist he should be allowed to satisfy the decree by paying instalments. On 
the question whether it was open to the judgment-debtor to raise a contention 
about his status at that stage it was held that as the judgment-debtor had ap- 
plied after the date of sale was fixed, his status had to be investigated. ‘The 
principle of constructive res judicata was brought into operation and there- 
fore his application was rejected. In this case also Mahadeo Sunder v. Khan- 
derao Sttaram was referred to. Therefore this was also a case where the status 
of the judgment-debtor was to be investigated and because he raised there his 
contention at a late stage it was held that he could not raise such a contention. 
Now in so far as the facts and circumstances of our case are concerned, we 
have seen that the judgment debtor was in jail for a long time during the 
execution proceedings and came out only some time in 1970 and filed a suit. 
Then he took out the Chamber Summons. We are here concerned with statu- 
tory prohibition whereunder neither the share nor the interest of a member 
of a Co-operative Housing Society can either be attached or sold. We are, 
therefore, concerned only with a pure question of law. We have not before 
us a mixed question of law and fact but even if that is so, we are of the 
opinion that in a given set of circumstances the Judgment-debtor can ask for 
relief on the ground of his status, if he is entitled to, at any time before the 
sale is confirmed. Unless the sale is confirmed, it is no sale. After all if 
judgment-debtors are given some benefits and privileges under social and eco- 
nomic legislation, unleas the application is vexatious those benefits should not 
be lightly brushed aside before the sale is confirmed. After all the sale be- 


` fore it is confirmed will be of no use to the auction purchaser; he must have 


his confirmation certificate. If, therefore, his sale is not confirmed and if 
the judgment-debtor attempts in a given set of circumstances to reap the 
benefit of the legislation, he should be allowed to do so. When we have to im- 
plement and interpret social legislations, which give social or economic benefits 
to people, the intention of the Legislature must be given effect to. 

So far as we are concerned, we have to deal with a pure question of law, 
The question of investigation here does not arise. If the share or the inter- 
est of a member cannot be attached and sold under a decree because of statu- 
tory prohibition it just cannot be said that this question cannot be decided 
because the judgment-debtor has taken such a plea at a late stage. In our 
case the plea was taken much before the confirmation of sale. The auction- 
purchaser has neither any right nor can be entitled to unless and until the 
sale is confirmed. If the sale as well as the attachment are more or less a nullity 
the Court must take notice of it and must decide that issue. 

BL Aas 
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In Atdal Singh v. Khason Singh the Division Bench of the Allahabad High 
Court was considering in execution proceeding, a question as to whether an ob- 
jection that the house belonged to an agriculturist and that the house therefore 
cannot be attached can be raised. It was observed, and with respect rightly, 
by the Division Bench that even if an objection is not taken in the execution 
proceeding but if the Court otherwise becomes cognizant of the fact that the 
property attached was the house of an agriculturist, it would be its: duty 
to withdraw the attachment. In another case before the Rajasthan High Court 
the Division Bench also took the view in Mubarak Begam y. Sushil Kumar 
that if the Court comes to the conclusion that in fact there has been no auc- 
tion and the sale is a nullity, then in that case the Court would have the 
power to set aside that sale even though there may be no application under 
O. XXI, r. 90. We are also of the view that in proper cases the judgment- 
debtor certainly can raise an issue of law as in this case if he gets a benefit 
and protection as a result of the legislation., After all ws are living in a 
socialistic and democratie state. The Constitution lays down that certain be- 
nefits should be given to the have-nots and also to the haves. The provision 
under a social legislation cannot therefore be watered down by irrelevant con- 
siderations. In so far as the facts and circumstances of our case are concerned 
we think that the judgment-debtor has taken an objection and raised a pure 
question of law in good time. The contention raised by fhe other learned 
advocate Mr. Dalal for the appellant that bis objection is barred by the prin- 
ciple of constructive res judicata, therefore, will be of no use. When the 
attachment and sale is null and vọid, it can be ignored. He can always 
challenge an attachment, which is a nullity and impeach the same and if in 
a case he does it properly, he cannot be asked to go out of Court. 

The judgments in (1) Upendra Singh v. Meghnath Singh and (2) Sunda- 
rarajulu Naidu v. Papiah Nasdu'® dealing with the rights which cannot be 
alienated under the statute more or less support our view. The Courts have 
taken the view that if there is a prohibition, it must have its own course. We, 
therefore, think that there is no substance in this appeal. The appeal is dis- 
missed. 

Rule in Civil Application No. 3260 of 1972 is also discharged. In: view 
of the circumstances of the case there will be no order as to costs. 


Muxa J. I agree that this Letters Patent Appeal must be dismissed for 
the reasons, which have been set out in the judgment of my learned brother 
Bhole J. which I have had the opportunity of reading, but in view of the im- 
portance of the question, which we have had to decide, I would like to!make 
some observations of my own, particularly as the matter concerns What are 
known as ownership flats in co-operative housing societies formed under the 
Maharashtra Co-operative Societies Act, 1960. 


Now, it is a matter of common general knowledge that in popular patlance 
flats in co-operative housing societies are referred to as ‘‘ownership flatas” 
and a person, who ‘‘purchases’’ such a flat is referred to as ‘‘a flat owner”. 
Of course, it is implicit that in any event such a flat owner is necessarily to 
be a member of the Society and continue to remain a member, if he is ‘to be 
entitled to such rights as may flow from his ‘‘ownership’’ of the Society’s flat. 


In the matter before-us it is substantially clear that what was sought to 
be attached and sold in execution of the decree was Flat No. 9 in a building 
belonging to Paresh Co-operative Housing Society Ltd., a Society ‘registered 
under the Maharashtra Co-operative Societies Act, 1960. It is in my view 
necessary to, therefore, find out as to what is the legal concept of wast is 
popularly known as an “ ownership flat.” 


"18 [1980] A.LR. AlL 727. 15 ele AIR. Pat, 598. 
14 [i957] A.LR. Raj. 154. 16 [1938] A.I.R. Mad. 628. 
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In Manohar v. Konkan Co-op. Housing Socy.,| which was a decision of the Full 
Bench of this High Court, certain observations were made as to the relation- 
ship between a Co-operative Housing Society and ita members, to whom the 
Society had allotted a tenement. 


It was also observed in that case that the right to occupy a tenement was 
dependent upon the occupant’s continuing to be a member of the Society. 


In order to ascertain the legal connotation of expression ‘‘flat owner’’, it 
is necessary to notice the relationship between the member to whom the tene- 
ment has been allotted and the Society and in this context it is appropriate to 
refer to the observations in the Full Bench decision referred to above, which 
were made after a reference to the Act, the Rules, and the Bye-laws and re- 
gulations of the Society. It was observed (p. 1006): 

“The mutual rights and obligations of a co-operative housing society and its mem- 
bers are, therefore, quite different from thoge of a landlord and a tenant, The relation- 
ship is of a special type, which is governed by special laws made for this purpose, 
viz. the Co-operative Societies Act and the rules, by-laws and regulations made there- 
under. Even though, therefore, a member, to whom a tenement is given for occupation, 
is described in the by-laws and the regulations as a tenant, he is not a tenant in the 
sense in which this term is used in the Transfer of Property Act or in the Rent Act, 
nor is the Society his landlord.” 


For the purpose of the present case it is only necessary to notice as to 
what is the interest of a ‘flat owner’ in the tenement, which he is permitted 
to oceupy under the Act and the Rules, as well as the Bye-lawa and the regu- 
lations of the Society. If a reference is made to the Act, the Rules and the 
Bye-laws and the regulations of the Society it becomes at once clear that the 
first and the foremost requirement, or if I may call it a condition-precedent, 
to any right or the relationship is that the person concerned hag to become 
and remain a member of the Society and in order to become a member of the 
Society and become eligible for the allotment of a tenement, the person con- 
cerned has to obtain five shares of the Society. Rule 10 of the model Bye- 
laws, which we are told is applicable in the present case, provides that 

“No person shall exercise the rights of a member of the Society unless he is ad- 
mitted as such as laid down in By-law No. 6 and holds not less than five fully paid 
shares in the Society and his name has been entered in the register of shares.” 


The second ingredient is the contribution, which a member has to make 
either in the form of loan-stock or in the form of deposit and which represents 
the cost of the tenement, which is to be allotted to him. Such deposit is re- 
ferred to as a deposit from the member and normally does not carry inter- 
eat. This amount is shown in the appropriate register against the name of 
the particular member. It is a matter of common knowledge that the flats in 
co-operative housing societies consist of different accommodations and may be 
small or large and, therefore, the amounts to be paid by the member ‘as de- 
posit or towards loan-stock must vary according to the area and sometime 
other factors, such as the floor, the view and the direction it faces. 


The third ingredient is that by reason of the membership of the Society 
and the payment of the deposit with the aggregation of which the building is 
built or acquired, the member or the ‘‘flat owner’’ becumes entitled to be al- 
lotted a tenement and he then acquires the right to the use of that particular 
tenement and occupation thereof. This may be called the right of occupation. 


A. reference may be made to a judgment of this High Court in M/s. Kalu- 
ram Puranmal v. S.S. Malpathak? in which Vimadalal J. considered the 
question of ownership in a flat in a co-operative housing society. On a re- 


1 (1961) 68 Bom. L-R. 1001, F.B. decided by Vimadalal J., on September 11, 
2 (1971) O.C.J. Suit No. 507 of 1964, 1071 (Unrep.). 
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ference to the relevant Bye-laws and to the regulation in Form A he observed 
as follows: 


“It is to my mind quite clear that the persons in occupation of the flats pursuant to , 
their being the holders of shares in the said Society are not the owners thereof.” 


Again after referring to the Full Bench decision in Manohar v. Konkan 
Co.-op. Housing Socy. at p. 1006 Vimadalal J., after noticing that the member 
was not a tenant nor the Society his landlord but that the relationship bet- 
ween the two was of a special type under the Co-operative Societies Act, rules, 
bye-laws and regulations made thereunder, stated. 


“from the judgment it appears that though a member is called a tenant in the by- 
laws, he bas merely a right of occupation of that tenement allotted to him.” 


It would, therefore, appear that the ‘‘flat owner’’ who is necessarily a .mem- 
ber of the Society and who has contributed to the constrnetion cost of the 
building by either making a deposit or subscribing to the loan-stock gets in 
return merely the right to occupation of the particular tenement allotted to 
him, subject of course to the bye-laws and regulations of the Society., The 
totality of these three ingredients, which I have referred to, constitute the 
interest of the ‘‘flat owner.” 


During the course of the hearing it was suggested that the judgment-debtor 
had an interest in the flat in so far as he had the right to enjoy or occupy 
it and that this right by itself was without reference to the holding of shares 
or loan-stock or deposit, saleable property. It was then urged that this sale- 
able property could be attached under s. 60 of the Civil Procedure Code. 


This contention of the appellant has been rightly rejected by us asg would 
appear from the judgment delivered by my learned brother Bhole J.‘ with 
which I am in complete agreement. 


It is appropriate at this stage to mention. that the proceedings, which have 
culminated in this Letters Patent Appeal, would show a peculiar feature in so 
far as it has-been overlooked that the Judgment-debtor is not even a member 
of the Society 1 in which the flat is situate. It is to be noticed that the flat in 
question i.e. flat No. 9 originally belonged to one Mr. and Mrs. Chande and 
stood in their names upto November 28, 1971. Thereafter the flat was trans- 
ferred and the same is standing in the joint names of Smt. Shashikala Harsukh 
Joshi (wife of the judgment-debtor) and Shri Hasmukh Jadhavji Joshi ‘(bro- 
ther of the judgment-debtor). This fact has been set out in the affidavit of the 
judgment-debtor dated March 28, 1972 in support of the Chamber Summons 
dated March 28, 1972. 


If, therefore, the Judgment-debtor is not even a member of the Darth Co- 
operative Housing Society Ltd. in whose building the flat in question is situate, 
then it is difficult to understand what interest, far from any saleable: pro- 
perty, the judgment-debtor can be said to have in the said flat. 


It has been suggested that the money for payment of Rs. 18,000 for the 
‘‘purchase”’ of the flat from Mr. and Mra. Chande was provided by the judg- 
ment-debtor and the order of the learned Judge of the City Civil Court dated 
September 80, 1971 made on the Chamber Summons dated September 11, 1970 
filed by the judgment-debtor’ s brother Hasmukh shows that it was common 
ground that the amount of Rs. 18,000 was paid by the defendant by cheque out 
of his own account in the Bank of India. Now, it is obvious that the money 
was paid to Mr. and Mrs. Chande and by reason of such payment the judgment- 
debtor may have certain rights in relation to the money but that is not to say 
that such a payment creates in the judgment-debtor himself an interest in the 
flat itself. As I have stated, the scheme of the Act, the Rules, and the Bye- 
laws and regulations of the Society clearly provide that no rights can enure 
to any person in the property of the co-operative housing society unless and 
until he is a member and recognised as such by the Society. 
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Thus, we have a position, where the flat in question stands jointly in the 
name of the judgment-debtor’s wife and the judgment-debtor’s brother who, 
it would follow and it does not seem to be disputed, are the members of the 
Society. The judgment-debtor has no shares of the Society, is not a member 
of the Society and ean concievably have no righta as such against the Society 
or in relation to the flat. 

Assuming for argument’s sake that he has a right to occupation of the flat 
although I am unable to see how any such right can be claimed and substan- 
tiated, it can never be said that such a right to occupation is saleable property 
within the meaning of s. 60 of the Civil Procedure Code. 

I may mention that there is one other aspect, which requires to be noticed 
and that is that under the scheme of the Co-operative Societies Act and as set 
out in s. 31 of the Act, the share or interest of a member is not liable to attach- 
ment or sale under any decree or order of a Court. Section 31 may be repro- 
duced with advantage. 

“31. The share or interest of a member in the capital of a society, or m the loan- 
stock issued by a housing society, or in the funds raised by a scclety from its mem- 
bers by way of savings deposit, shall not be Hable to attachment or sale under any 
decree or order of a Court for or in respect of any debt or Habflity incurred by the 
member; and accordingly, neither the Official Assignee under the Presidency-towns In- 
solvency Act, 1909, nor a Receiver under the Provincial Insolvency Act, 1920, nor any 
such person or authority under any corresponding law for the time being in force, shall 
be entitled to, or have any claim on, such share or interest.” 


If, therefore, the interest of the ‘‘owner’’ of a flat in a co-operative housing 
society ia the totality of the ingredients, which I have set out above then it 
would follow that without a transfer of shares to a third party, such third 
party cannot acquire any interest in the society's flat and as already stated in 
the judgment delivered by my brother Bhole J. the right of occupation cannot 
be taken in isolation or considered by itself to be ‘saleable property’ within the 
meaning of s. 60 of the Civil Procedure Code. Now if the judgment-debtor 
had in fact been a member of the Society and had held five shares in his name 
which is a requirement under the Act, the Rules, and the Bye-laws and regu- 
lations of the Society even then without the transfer of the said shares (with 
the permission of the Society) the rights of the judgmentdebtor could not 
have passed to any third party. It requires to be repeated that s. 31 contains 
a statutory prohibition to the shares being attached or brought to sale under 
any decree or order of a Court for and in respect of any debt or liability incur- 
red by the member. Thus the Society can never be called upon to transfer the 
shares without the application of the member as Transferor. 

What I have stated above shows that from the very commencement the effort 
of the appellant to obtain an order of attachment of Flat No. 9 in Paresh Co- 
operative Housing Society Ltd. and then bring it up to an auction sale was 
misconecel 

In these circumstances it is obvious that the order of attachment and the 
subsequent auction sale are clearly illegal and can never be sustained. An 
argument was raised by the appellant that by reason of the application of the 
doctrine of constructive res judicata the judgment-debtor could not take up 
the plea that the property, viz. Flat No. 9 in the building owned by Paresh 
_ Co-operative Housing Society Ltd. was not liable to attachment under s. 60 of 
the Civil Procedure Code in the manner done. This argument overlooks the 
fact that the question whether a flat in a building owned by a co-operative 
housing society is saleable property and therefore liable to attachment is 
a pure question of law and, as stated by Vimadalal J. in M/s. Kaluram Puranmal 
v. S. 8. Malpathak referred to above, it does not matter if the point has not 
been, pleaded because when it becomes apparent to the Court on the material 
on record and on a construction of the Co-operative Societies Act, the Rules, 
end the Bye-laws and regulations of the Society that the attachment is prohi- 
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bited by law then it perhaps becomes not only appropriate but the duty of the 
Court to take cognizance of the matter on the basis of the record itself and 
hold that the attachment was illegal. In Bageshwari Charan v. Bindeshwari 
Charan} it was held that the doctrine of constructive res judicata should not 
be applied to nullify a prohibition in law. The head note reads as under: 

“Civil P.C. (1908), 8. 11—Law forbiding doing of certain thing—Failure of defen- 
dant to plead in previous sult positive bar does not prevent him in raising it in the 
subsequent suit.” / 

In my view the principle is clear. If the doing of something is prohibited by 
law and the matter comes to the notice of the Court and no facts are required to 
be investigated, then the Court cannot shut its eyes and perpetuate an illegalit ty. 

It is to be noticed that both in s. 60, Civil Procedure Code and s. 31 of the 
Co-operative Societies Act the words used are ‘‘shall not be liable to attach- 
ment’’. This in my view creates a positive prohibition. 

In a Division Bench decision of this High Court M.& 8. M. Ely. v. Rupehand* 
it was held while considering s. 60 of the Civil Procedure Code that waiver of 
benefit thereunder cannot be allowed. This is what was stated in relation to 
B. oo ) of the Civil Procedure Code. 

. the salary of a servant of a railway company to the extent of Rs. 100 inat liable 
foe attachment: The prohibition of a transfer by a raflway servant is based on the 
ground of public policy, and it is not open to such a person to contract himself out of 
such a provision or to waive its benefit because the public is interested not only in the 
performance from time to time of the duties but also in the i le a 
the party having to perform them.” (p. 157). 

It is obvious, therefore, that when s. 60 of the Civil Procedure Code sad s. 31 
of the Co-operative Societies Act say that certain properties shall not be lable 
to attachment, it will not be open to a judgment-debtor to say that notwith- 
standing the prohibition he would allow the property to be attached or that by 
not taking up a contention that the property ia not liable to attachment iti can 

nevertheless be attached notwithstanding the statutory probibition. In, the 
result I would dismiss the appeal. | 


BY THE COURT 


At this stage an oral application is made by Mr. Dalal for leave to el to 
the Supreme Court. It is rejected. 


Appeal dismissed; Rule in Ciwil Application i 


CRIMINAL REVISION. 


Before Mr. Justice Vaidya. | 

SAYED ABDUL KHAIR v. THE STATE OF MAHARASHTRA.” | 
Suppression of Immoral Trafic in Women and Girls Act (CIV of 1956), Secs. 15(4), 
16(1), 2(b)Constitution of India, Art. 14—Sections 15(4) and 16(1) whether ultra 
vires— Pawer given to Special Police Officer under s. 154) of Act, whether 

arbitrary. | 
The distinction between young girls aged below 21 and women, made in æ. 1X4) 
and 16(1) of the Suppression of Immoral Traffic in Women and Giris Act, 1956, is 
a reasonable distinction in the context of prostitution and immoral traffic in sex. |The 
discrimination between them is fully justified by the fact that girls below 21 are 
likely to be explotted to a greater extent in the market of prostitution. The 'dis- 
tinction between girls and women is, therefore, germane to the vice which is attempted 
to be suppressed by the provisions of the Act and cannot be attacked as being hit 

by unreasonable or constitutionally probibited discrimination. 
$ [1082 Pee | * Decided, November 7, 1978. Criminal: Re- 


4 [1950] AIR. Bom. 155 8.0., 31 Bom. vision Application No. COR of 1978. 
L.R. 10%. 
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State of Uttar Pradesh v. Kaushailiyn! and Sub-Ditol. Magistrate, Delhi v. Ram 
Kali, referred to. 

The power given to the Special Police Officer under s. 15(4) of the Act is not arbi- 
trary; it is subject to the judicial scrutiny of the Magistrate under s. 17(I) of the Act. 


Tue facts appear in the judgment. 


G. A. Merchant, for the petitioner. 
B. D. Kamble, Assistant Government Pleader, for the State. 
L. D. Jatsinghant, for respondent No. 3. 


Vaya J. Tho short point to be decided in this Criminal Revision Applica- 
tion, filed by accused No. 3, Sayed Abdul Khair, who is prosecuted along with 
others under the Suppression of Immoral Traffic in Women and Girls Act, 1956, 
for running a brothel, under ss. 38(/) and 4(/) and for procuring the girls at 
serial Nos. 4 to 17 in the charge-sheet for the purposes of prostitution, under 
s. 5(7) of the Suppression of Immoral Traffic in Women and Girls Act, 1956, is 
as to whether the learned Presidency Magistrate was right in rejecting an appli- 
cation for making a reference to this Court on the point raised on behalf of the 
accused that ss. 15(4) and 16(/) are ultra vires art. 14 of the Constitution of 
India, inasmuch as they make a discrunination between a girl and woman. 

By raising such a frivolous point, this case is kept pending from December 7, 
1971, when the charge-sheet was filed, til now. The point sounds fantastic in 
the mouth of a person charged with running a brothel and procuring the girls for 
prostitution. - I do not think that either in art. 14 or in any other part of the 
Constitution there is anything which gives any such right to a brothel-keeper or 
to one who procures girls to contend that a woman and girl must be treated in 
the same fashion for all purposes by the Legislature. The Constitution is made 
for good Government and good life. It is certainly not intended to help people 
who want to live by or to promote the ancient vice of prostitution without 
making any distinction between a woman and girl. A kitchen is not made for 
cockroaches, The Constitution is not made for helping brothel-keepers and 
procurers, who do not want the Legislature to make an enactment providing 
for different treatment for women and girls below 21 being exploited for pur- 
poses of prostitution. On this ground alone, the application of the petitioner 
ought to be thrown out as a frivolous application which has delayed the pro- 
ceedings, pending from 1971. 


However, Mr. Merchant, the learned counsel appearing for the petitioner, 
solemnly contended that it is open to the accused to submit that s. 15(4), in 
so far as it empowers a Special Police Officer entering any premises to remove 
therefrom any girl, if in his opinion, she is under the age of 21 years and is 
carrying on or is being made to carry on, or attempts are being made 
to make her carry on prostitution, is unreasonable, arbitrary and dis- 
criminating between a girl and a woman, because the woman is not 
liable to be removed. Similarly, be contended that s. 16(/) which empowers a 
Magistrate to direct the special police to enter a brothel and to remove there- 
from a girl also makes an unreasonable distinction between a girl and woman. 


I do not think it is open to a person charged with keeping a brothel and 
procuring the girls to contend that ‘woman should also be removed because 
a girl is removed’’ or ‘‘a girl should not be removed because a woman is not 
removed from the houses of the prostitutes.” Similarly, he cannot contend 
that ‘‘a girl should not be rescued from the brothel because woman cannot be 
rescued or a woman should be rescued because a girl is to be rescued.’’ The 
distinction between a girl and a woman in fact and also in law relating to 
prostitution is well-known particularly since the beginning of the century, 


1 [1964] A.LB. S.C, 416. . 2 [1968] A.LR. S.C. 1: 
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when laws were enacted to suppress, the vice of prostitution and prevent or 
stop the exploitation of young girls and women. 

The Act itself is called the Suppression of Immoral Traffic in Women and 
Girls Act. It is an Act to provide, in pursuance of the International Con- 
vention signed at New York on May 9, 1950, ‘‘for the Suppression of Immoral 
Traffic in Women and Girls.’’ The Convention has prescribed the distinction 
prescribed. The civilized world is agreeing with the Convention in making a 
distinction between a girl and woman for purposes of the Suppression of Im- 
moral Traffic in Women and Girls. The word ‘‘girl’’ is defined in s. 2(b) as “ʻa 
female who has not completed the age of twenty-one years.’ 

The Constitution of India also makes a distinction between a woman’ ' and 
a girl when it lays down in art. 15(3) of the Constitution of India that nothing 
in the article, which prohibits discrimination on grounds of religion, race, 
caste, sex or place of birth, ‘‘shall prevent the State from making any special 
provision for women and children.’’ The expression, ‘children’ includes ‘both 
girls and boys. Article 39(¢) lays down that the State shall, in particular, 
direct its policy towards securing ‘‘that the health and strength of workers, 
men and women, and the tender age of children are not abused and that citi- 
zens are not forced by economie necessity to enter avocations unsuited to their 
age or strength.’’ Article 39(f) lays down that childhood and youth should 
be protected ‘Cagainst exploitation and against moral and material abandon- 
ment. 

The distinction between young girls aged below 21 and women is 4 reasonable 
distinction in the context of prostitution and immoral traffic in sex. It'is a 
discrimination fully justified by the fact that girls below 21 are likely to be 
exploited to a greater extent in the market of prostitution. The distinction 
between girls and women is, therefore, germane to the vice of prostitution, and 
immoral traffic, which is attempted to be suppressed by the provisions of the 
Suppression of Immoral Traffic in Women and Girls Act, 1956. Young girls 
are the special victims in that field all over the world. The distinction is there- 
fore reasonable and proper in the Suppression of Immoral Traffle in Women 
and Girls Act. 

Parliament has made special provision for girls below 21. Even the inde 
of the Convention. of New York, which has been adopted by India, in its pream- 
ble states: 


‘Whereas prostitution and the accompanying evil of the traffic in persons for the 
purpose of prostitution are incompatible with the dignity and worth of the human per- 
gon and endanger the welfare of the individual, the family and the community, where- 
aa) stb, eepect to the eupereeion of Joe Getic ie ome end) te te new 
ing international instruments are in force.. ” 


This shows that the distinction between young girls and women is one of the- 
basic concepta of the modern legislation to suppress immoral traffic. In’ the 
circumstances, the classification made by Parliament between girls and women, 
the special provisions contained in ss. 15(4) and 16(/) for removing young 
girls from brothel and for rescuing them cannot be attacked as hit by unreason- 
able or constitutionally prohibited discrimination. 

It is well established that art. 14 of the Constitution of India does not ails 
out a reasonable classification based on rational connection with the object to 
be achieved. See in this connection two well known cases under the Suppres- 
sion of Immoral Traffic in Women and Girls Act, where some other provisions of 
the Act were challenged: State of Uttar Pradesh v. Kaushasya,' and Sub- 
Divl. Magisirate, Delhi v. Ram Kah? 

In the earlier case, the provisions of s. 20 were challenged on the ground 
that an unreasonable discrimination was made therein between a woman who 
was carrying on prostitution openly and a woman who was carrying on prosti- 


1 [1964] A.LR. S.C. 416. Q [1068] ATR. S.C. 1. 
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tution clandestinely. The Supreme Court negatived this contention by obser- 
ving (p. 421): 

“The next question is whether the policy so disclosed offends Art. 14 of the Con- 
stitution. It has been well settled that Art. 14 does not prohibit reasonable classi- 
fication for the purpose of legislation and thata law would not be held to infringe 
Art. 14 of the Constitution if the classification is founded on an intelligible differentia 
and the said differentia has a rational relation to the object sought to be achieved by 
the said law. The differences between a woman who is a prostitute and one who ls 
not certainly justify their being placed in different classes. So too, there are obvious 
differences between a prostitute who is a public nuisance and one who is not, A 
prostitute who carries on her trade on the sly or in the unfrequented part of the town 
or in a town with a sparse population may not be so dangerous to public health or 
morals as a prostitute who lives in a busy locality or in an over-crowded town or in 
a place within the easy reach of public institutions like religious and educational insti- 
tutions. Though both sell their bodies the latter is far more dangerous to the public, 
particularly to the younger generation during the emotional stage of their life. Their 
freedom of uncontrolled movement in a crowded locality or in the vicinity of public 
institutions not only helps to demoralise the public morals but, what is worse, to spread 
diseases not only affecting the present generation, but also the future one. Such trade 
‘in public may also lead to ecandals and unseemly broils. There are, therefore, pro- 
nounced and real differences between a woman who is a prostitute and one who is not, 
and between a prostitute, who does not demand in public interests any restrictions on 
her movements and a prostitute, whose actions in public places call for the imposition 
of restrictions on her movements and even deportation. The object of the Act, as has 
already been noticed, is not only to suppress immoral traffic in women and girls, but 
also to improve public morals by removing prostitutes from busy public places in the 
vicinity of religious and educational institutions. The differences between these two 
clases of prostitutes have a rational relation to the object sought to be achieved by the 
Act. Section 20, in order to prevent moral decadence in a busy locality, seeks to res- 
trict the movements of the second category of prostitutes and to deport such af them 
as the peculiar methods of their operation in an area may demand.” 


In the second case which was from Punjab, the provisions of s. 18 of the Act 
were challenged on the ground that it preseribed a different procedure for 
offences under s. 3 or s. 7 as well as under s. 18 and those coming only under 
g. 18. The Punjab High Court had struck down the section. The Supreme Court 
reversed the decision observing (p. 5): 

“| ,.They are two distinct classes of cases—a classification which has reasonable re- 
lationship with the object sought to be achieved and therefore falls outside the rule 
laid down by this Court in Anwar AU Sarkar’s case3” 


In my judgment, these principles will apply with greater force to the classi- 
fication made by s. 15(4) between women and girls. Not only is this distinc- 
tion consistent with the objects of the legislation relating to prostitution in 
the modern world from the beginning of the century, it is also consistent 
with the provisions of the Indian Penal Code where a distinction is made 
between kidnapping of minors and abduction of women and between rape of 
a girl below 16 and a woman and of a married woman and unmarried woman. 
It is consistent with the classification made in the Convention of New York 
to implement which the Act has been passed by Parliament. It has intimate 
connection with the inducement to and exploitation of prostitution everywhere 
as this vice market has an unending demand for teen-age girls. 

Moreover, the girls rescued from brothels have to be removed somewhere by 
the State after making reasonable arrangements for them. Section 17 pro- 
vides for their intermediate custody. Unless there are sufficient number of 
rescue homes or other facilities, the State will not be in a position to rescue 
everybody from the prostitution market and keep them in protective homes. 


hi 
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Even a woman above 21 is given a right to make an application under s. 19 to 
the Magistrate for an order that she may be kept in a protective home in the same 
way as & girl. The Parliament has made the distinction between women and 
girls only with regard to removal from the brothels and intermediate custody 
for reasons which are very germane to the vice of prostitution which is attemp- 
ted to be prevented by the Suppression of Immoral Trafic in Women and 
Girls Act. 


Young girls are the hot favourites in the immoral traffic in women; nand 
girls. Unless they are rescued and removed from the places of vice, they will 
continue to be exploited particularly if the brothel-keepers have men, money and 
other means enough to defeat or delay the proceedings instituted against them. 


Mr. Merchant then submitted that s. 15 is unconstitutional in so far as the 
Special Police Officer is given an uncanalised, uncontrolled and arbitrary 
power to determinc whether a woman is below 21 years of age under s. 15(4) 
and whether she is carrying on or is being made to carry on, or attempts 
are being made to make her carry on prostitution, and hence the' disg- 
crimination is unreasonable. But a Special Officer is appointed under 
the Act. with sufficient experience and knowledge to determine whether 
a particular girl in a brothel is below 21 and whether she was carrying on or 
was being made to carry on, or attempts were being made to make her carry 
on prostitution. Further safeguard is provided in s. 17(1) by compelling 
the officer to produce the girl immediately before a Magistrate as required by 
subs. (5) of s. 15 or subs. (2) of section 16. Thus, the power given to the 
Special Police Officer is not arbitrary. It is subject to the immediate yadi- 
cial scrutiny of the Magistrate, who will decide whether there are reasonable 
grounds for holding that the girl is below the age of 21 years and is carry- 
ing on or is being made to carry on, or attempts are being made to make her 
carry on prostitution within the meaning of s. 15(4). 


In the result, I find no substance in this Criminal Revision Application. 
Rule is discharged. The Presidency Magistrate, who is in charge of this case, 
shall hear it as early as possible from day-to-day and dispose it of in accor- 
dance with law before the end of March 1974. 


Rule discharged. 


FULL BENCH—SPECIAL CIVIL. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, Mr. Justice Tulzepurkar oad 
Mr. Justice Bhasme. 


RAMDAS P. CHITRIGI v. SMT. MONICA P. MIRANDA.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Secs. 
50, 12, 2, 6, Part I—Part II of Act ceased to apply to area where premises situate 
by Notification issued under s. 6—Part II re-applied to area when appeal pending 
before appellate Court, but after passing of decree of eviction against tenant by trial 
Court—Whether tenant gets benefit of Part II after such re-application of prode 
sions at appellate stage. 

r E E EE E ere E T E ATE E 
Rents, Hotel and Lodging House Rates Control Act, 1947, if at the time when’ the 
decree of eviction is passed by. the trial Court against him the provisions of the 
said Part are not made applicable to the area in which his premises are situate. On 
a later extension of the Part to that area, the provisions of the 
to appeals pending on the date on which the provisions of Part 


*Decided, October 29, 1973. Special Civil Application No. 78 of 1971. 
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Nilkanth Ramchandra v. Rasiklal! and Chandrasinh v. Surjit Lal? applied. 
Rupchand Hemandas v. Heera, agreed with. 
Shah Bhojraj v. Subhash Chandra,4 explained. 
Keshavlal Prag v. Dwerkadass and Umedlal Devi v. N. K. Chopda,§ referred to. 


S.S. Dighe, for the petitioner. i 
M.N. Morje, for opponent No. 1. 


KANTAWALA C.J. This matter is referred to the Full Bench by Vaidya J. 
by his judgment and order dated April 23, 1971. The question which re- 
quires to be decided by the Full Bench ig not framed but he has observed 
that in view of the certain conflict of decisions he felt that the rights of land- 
lords and tenants in suits or appeals pending on the date on which the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947 (hereinafter 
referred to as ‘‘the Act’’) was made applicable, should be determined. 

Ramdas Chitrigi, the petitioner, is the tenant of room No. 8 in a building 
called ‘‘Monica House” situate within the limita of the Gram Panchayat of 
Diwanman near Bassein in Thana district. On January 20, 1968 the land- 
lady, respondent No. 1, served a notice upon the petitioner terminating his 
tenancy. On April 27, 1968, respondent No. 1 filed a suit to recover pos- 
seasion of the premises from the petitioner. On March 31, 1970 a decree of 
eviction was passed against the petitioner, the trial Court miter alia observ- 
ing that issues regarding landlord’s bona fide requirement and comparative 
hardship need not be decided as admittedly the Act was not applicable to 
the suit premises. An appeal was preferred by the petitioner on April 29, 
1970 and though during the pendency of the appeal the Act was made appli- 
eable the appeal was dismissed by the appellate Court following a decision 
of this Court in Rupchand Hemandas v. Heera.! It is against the order of 
dismissal of the appeal that this Special Civil Application under art. 227 of 
the Constitution has been filed before this Court. 

The argument of Mr. Dighe on behalf of the petitioner is that it is held 
by the Supreme Court that the provisions of s. 12(/) of the Act are retrospec- 
live in operation; that having regard to the said decision and the provisions 
of s. 50 of the Act a tenant is entitled to claim protection under the Act even 
if the provisions of Part IJ of the Act are made applicable to the premises at 
the stage when the appeal is pending though Part II was not applicable at 
the time when the suit was instituted and decreed by the trial Court. His 
submission was that an appeal is a continuation of a suit and that in view of 
the proviso to s. 60 of the Act a tenant will be entitled to claim protection of 
“ Act once Part IT is made applicable to the area where the premises are 
situate. 

‘The Act was enacted on January 19, 1948. It was to come into operation 
on such date as the State Government may, by notification in the Official 
Gazette, appoint in that behalf. A notification was published in the Official 
Gazette making the Act applicable with effect from February 13, 1948. So 
far as Part I and Part IV are concerned they extended to the whole of the 
Bombay area of the State of Maharashtra and so far as Part IT and Part [HI 
are concerned, they extended to the areas specified in Schedules I and II of the 
Act. Subsection (3) of s. 2 empowered the State Government by a notifica- 
tion in the Official Gazette to extend to any other area any or all of the pro- 
visions of Part II or Part IIT or of both. Sub-section (4) thereof empowered 
the State Government by like notification to direct that any or all the pro- 
visions of Part II or Part III or of both, as the case may be, shall cease to 
extend to such area and on such date as may be specified in the notification and 


1948) 51 Bom. L.R. 280, F.B, 5 (1969) 10 G.L.R. 857. 
1051) 58 Bom. L.R. 583, 8.C, 6 (1 ¢€9 Bom. L.R. 153. 
69 Bom. LR. 887 1 (1967) 69 Bom. L.R. 587. 
1961) 64 Bom. L.R. 407, 8.C. 
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on that date the said provisions shall cease to be in force in such area. PartI of 
the Act contained preliminary provisions while Part IV contained miscellaneous 
provisions. Part II of;the Act afforded protection to tenants in respect of 
residential and other premises, while Part III thereof afforded protection to 
lodgers staying in hotels and lodging houses. Section 6 which is contained in 
Part II of the Act provides that in areas specified in Schedule I this Part 
shall apply to premises let for residence, education, business, trade or storage. 
The first proviso to sub-s. (1) of this section empowered the State Government 
by a notification in the Official Gazette to direct that in any of the said areas, 
this Part shall cease to apply to premises let for any of the said purposes. 
The second proviso to this sub-section empowered the State Government by 
like notification to direct that in any of the said areas ihis Part shall re- 
apply to premises let for such of the aforesaid purposes as may be specified 
in the notification. : 
When the Act was made initially applicable on February 13, 1948 the en- 
tire Thana district waa included in Schedule I to the Act and so the provi- 
sions of Part II thereof were consequently made applicable thereto. By a 
notification dated August 80, 1948 in exercise of the powers conferred by. the 
proviso to subs. (J) of s. 6 of the Act the State Government was pleased to 
direct that in the areas specified in the Schedule to the said notification Part IT 
of the Act shall cease to apply to premises let for residence, business, trade 
or storage or to premises let to the Government or a local authority for the 
purpose of setting up an office or a public hospital or dispensary with effect 
from the date of the said notification. Amongst the areas so specified in this 
Schedule was the whole of Thana district except the following areas viz. 
Die eax 
(i)... . 
(ii)... i , 
(iv) Bassein Taluke— | 
1. Bassetn Munictpal District and 2. Virar, l 
(V) n | 
(vi) a.. 
(vH) ... 


The result was Part II ceased to apply to the suit premises which were situate 
in Bassein Taluka other than Bassein Municipal District with éffect from 
August 30, 1948. In exercise of the powers conferred by the second proviso 
to sub-s. (J) of s. 6 by a notification dated May 19, 1970 published in, the 
Maharashtra Government Gazette dated June 4, 1970 the State Government 
directed that in the area of Divanman village in the Bassein Taluka of 
district Part II of the Act should with effect from the date of publication of 
the notification reapply to premises let for the purpose of residence. | 


At the time when the notice terminating the tenancy was served upon, the 
petitioner and at the time when the suit was instituted in the trial Court 
and decreed by the trial, Court in view of the aforesaid provisions of the hoti- 
fication dated August 30, 1948 the provisions of Part IT of the Act not 
applicable to premises situate in Divanman village. However, when the’ ap- 
peal was pending before the learned Extra Assistant Judge, Thana, by! the 
said notification dated May 19, 1970 the provisions of Part II of the Act were 
made applicable to the petitioner’s premises as the same were let out to 'him 
for the purpose of residence. ` > 


Section 12(7) of the Act provides that a landlord: shall not be: entitled to 
the recovery of possession of any premises so long as the tenant pays, or is 
ready and willing to pay, the amount of the standard rent and permitted in- 
creases, if any, and observes and performs the other conditions of the tenancy, 
in so far as they are consistent with the provisions of the Act. The argument 
of Mr. Dighe on behalf of the petitioner is that in view. of the decision -of 
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the Supreme Court in Shah Bhojraj v. Subhash Chandra; the provisions of 
gs. 12(/) of the Act have retrospective operation and the petitioner will be 
entitled to the protection of the Act so long as he complies with the provisions 
of sub-s. (7) thereof, even though the provisions of Part IJ of the Act were 
made applicable to premises let out for residence in Divanman village by the 
notification dated May 19, 1970 while the appeal was pending. 


Section 50 of the Act deals with repeal. The material part thereof is as 
under: 


“50. The Bombay Rent Restriction Act, 1939, and the Bombay Rents, Hotel Rates 
and Lodging House Rates (Control) Act, 1M4 are hereby repealed: 

Provided that all suits and proceedings between a landlord and a tenant relating 
to the recovery or fixing of rent or possession of any premises to which the provi- 
sions of Part I apply... which are pending in any Court, shall be transferred to and 
continued before the Courts which would have jurisdiction to try such suits or pro- 
ceedings under this Act or shall be continued in such Courts, as the case may be, 
and all the provisions of this Act and the rules made thereunder shall apply to all such 
suits and proceedings. 

Nothing in this proviso shall apply to execution proceedings and appeals arising 
out of decrees or orders, passed before the coming into operation of this Act; and such 
execution proceedings and appeals shall be decided and disposed of as if this Act 
had not been passed:” 


The argument of Mr. Dighe is two-fold. First his submission is that the 
suit is wide enough to include in its scope an appeal. Secondly, he submits 
that the expression ‘‘decrees or orders, passed before the coming into opera- 
tion of this Act’’ referred to in the last part of the section quoted above has 
reference to the date on which the Act is made applicable by a notification 
under s. 3 of the Act. His argument is that under s. 3 of the Act, the Act 
comes into operation on such date as the State Government by notification in 
the Official Gazette may appoint in that behalf; that such a notification was 
published bringing the Act into operation with effect from February 18, 
1948. Reliance was placed npon the provisions of s. 2(J) of the Act which 
provides that Part I and Part IV of the Act shall extend to the Bombay 
area of the State of Maharashtra. It cannot be controverted that so far as 
Part I and Part IV of the Act are concerned, they are merely ancillary pro- 
visions and they do not afford any substantive protection either to a tenant 
or to a lodger in a hotel or a lodging honse. Such protection to a tenant or to 
a lodger is afforded only when the provisions of Part-II and Part III of the 
Act are made applicable. Such is the effect of the provisions of s. 2(2) of 
the Act which lays down that Parts II and III shall extend respectively to 
the areas specified in Schedules I and II to this Act and shall continue to 
extend to any such area notwithstanding that the area ceases to be of the 
deseription therein specified. When the Act was initially enacted the whole 
of Thana district was included along with other areas in Schedule I and con- 
sequently in view of the provisions of s. 6 every tenant to whom premises 
situate within that district were let out for residence, education, business, 
trade or storage was entitled to the protection or benefit of Part II thereof 
and the provisions contained therein, but when in exercise of the powers con- 
ferred by the proviso to s. 6(/) of the Act the State Government issued a 
notification dated August 30, 1948 the premises belonging to the petitioner, 
as they were situate at Divanman village, ceased to have the benefit of the 
provisions of Part II. Thus on the date when the tenancy was terminated 
and the suit was instituted on April 27, 1968 the provisions of Part II were 
not applicable to the suit premises and the same position continued till March 
31, 1970 when the decree for eviction was passed by the trial Court. A Full 
Bench of this Court in Nükanth Ramchandra v. RastklaP has taken the view 


2 (1961) 64 Bom. L.R. 407, 8.C. 3 (1048) 51 Bom. L.R. 280, F.B. 
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that the retrospective effect of the Act is confined only to what is expressly 
stated in s. 50 of the Act. While considering the provisions of the sub- 
es. (2) and (3) of s. 12 it observed that the said s. 12 is prospective and 
not retrospective. The view taken by the Full Beneh of this Court in Na- 
kanth’s case was affirmed by the Supreme Court in Chandrasinh v. Surjit 
Lal4 After approving of the view taken by this Court the Supreme Court 
pours out (p. 5388): 

..On a plain reading of the language of ss. 12 and 50 it seems clear to us that 
ihe Aet was elven Tolrospocive operalon oniy to a limited extent and execution, pro- 
ceedings and appeals were excluded from this effect and were to be governed by the 
provisions of the law in force at the time when the decrees were passed.” 


rap later it is observed (p. 539): 

Seion 50 cannot be described as a section providing merely for transfer of 
ee a ee It is on the other hand 
a Tepeal’ section in the new statute. It repeals the two earlier statutes, and while 
repealing them it provides that the repeal shall not affect ‘executions and appeals’ and 
that the provisions of the Act shall apply to all pending suits which shall be trans- 
ferred to the Courts having jurisdiction to hear them under s. 28 of the Act We are 
also inclined to agree with the view of the full bench that s. 12 is in terms prospective 
and mot retrospective. Sub-section (2) clearly relates to suits which may be insti- 
tuted after the Act comes into force. It cannot apply to suits which were already 
pending when the Act was put on the statute book. Subsection (3) which gives the 
right to the tenant to pay or tender the rent at the hearing of the suit only applies 
to those suits which may be instituted after the Act comes into operation, because it 
in terms states ‘in such suit’ and not in ‘any suit’. AE E E aE 
ferred to in sub-æ. (2) and (3) of s. 12” ' 


In this case the Supreme Court took the view that the High Gr in that 
matter erroneously applied the provisions of the Act to the appeal and was 
wrong in allowing such an appeal on that basis. In view of these decisions 
of the Full Bench and the Supreme Court the petitioner as the tenant ‘will 
not be entitled to the protection of the provisions of Part II of the Act as 
the said provisions were not applicable to his premises at the time when the 
decree was passed by the trial Court and to pending appeals the provisions 
are not applicable. 


Reliance was, however, placed upon a later decision of the Supreme Court 
in Shak Bhosraj v. Subhash Chandra. In this case rival contentions were 
inter alia advanced as regards the ambit of the proviso in s. 50 of the Act, 
but the Supreme Court did not consider it necessary to express its view there- 
on as it took the view that s. 12(J) of the Act was retrospective in its opera- 
tion and its provisions applied to a pending suit. After referring to the de- 
cision of the Full Bench in Walkanth’s case and the decision of the Supreme 
Court in ChandrasinA’s case the Supreme Court points out (p. 411): | 

“Both the High Court as well as this Court in thelr previous decisions, referred 
to above, were not called upon to interpret subs. (1) of the Act. They were deal- 
ing with appeals arising out of decrees already passed. The observations that s. 12 
was prospective were made with reference to sub-. (2) and (3) and not with respect 
to subs. (1), which did not even find a mention in those judgments. The ae 
‘hen was whether s. 12 by itself or read with the proviso to s. 50 was applica 
trospectively to appeals. That is not the question which has arisen here”. 


After quoting the provisions of s. 12(/) the Supreme Court observes (p. 411) : 

“The point of ttime when the sub-section will operate is when the decree for re- 

covery of possession would have to be passed. Thus, the language of the subsection 

applies equally to suits pending when Part II comes into force and those to ‘be filed 

subsequently. The contention of the respondent that the operation of s. 12(1) is limited 
4 (1951) 58 Bom. L. R. 539, 8.C. 
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to suits filed after the Act comes into force in a particular area cannot be accepted. 
The conclusion must follow that the present suit cannot be decreed in favour of the 
respondent.” 

Even in this judgment the view taken by the Full Bench and the Supreme 
Court in the earlier decisions as regards applicability of the provisions to 
pending appeals has been reaffirmed and it is merely decided that so far as 
the provisions of s. 12(/) of the Act are concerned, they will apply to suits 
pending when the provisions of Part II of the Act are made applicable to 
the area. Thus it is amply clear that so far as the state of an appeal is con- 
cerned, there is no conflict whatsoever in the view taken by the Full Bench 
in Nilkantha’s case and in the view expressed by the Supreme Court in Chan- 
drasink’s case and Shah Bhojraj’s case. 


Reliance was, however, placed by Mr. Dighe upon a decision of a single 
Judge of this Court in Umedmal Dev v. N.K. Chopda. This is a decision 
of a single Judge of this Court and Gokhale J. has taken the view that the 
exception to the first proviso to s. 50 of the Act excepts from the proviso only 
execution proceedings and appeals, arising out of decrees or orders, passed 
before the coming into operation of the Act on February 13, 1948, and no 
others. Decrees which had already been passed before the Act had come 
into operation are not affected by the proviso and the proviso also excludes 
those appeals arising out of decrees or orders passed before the coming into 
operation of the Act, i.e. before February 13, 1948. All subsequent pro- 
ceedings, including appeals, are within the scope of the provisions of the 
Act. 


The correctness of the decision of Gokhale J. came to be considered by 
a Division Bench of this Court in Rupchand Hemandas v. Heera. The Division 
Bench after considering the view of the Full Bench in Ntlkanth’s case and the 
decisions of the Supreme Court in the above two matters has taken the view 
that the Act docs not apply to appeals pending on the date on which the pro- 
visions of Part IT and Part III of the Act were applied to the premises which 
were the subject-matter of the proceedings. The view taken by Gokhale J. 
in Umedmal Devjt’s case has been expressly dissented from and even the ob- 
servations of the Supreme Court in Shah Bhojraj’s case have been considered 
and explained. This Court at p. 593 observes: 


“Relying upon some observations in Shah Bhojras v. Subhash Chandra it is argued 
that the Supreme Court has decided that s. 12(1) is by itself retrospective notwithstand- 
ing the provisions of s. 50 and the provisos thereto and we must therefore apply it to 
pending appeals. It is true that the language of a section may be capable of retrospec- 
tive application even to a pending appeal and in such o case the Court must so apply 
it irrespective of any supposed hardship to any of the parties. So far as it goes, the 
principle cannot be questioned. But the question, however, is whether when a specific 
provision has been made by the Legislature in the form of s. 50 with its provisos and 
its exception, is it opem to the Court to disregard the same and apply s. 12(1) retros- 
pectively? Though s. 1211) is in a way declaratory and is capable of applying to all 
pending proceedings, that, however, is not all. Section 50 with all its three provisos 
is to be considered and if it applies then s. 12(1) cannot apply to appeals. The rule 
of construction is a general rule, but the Legislature is ulthmately the supreme autho- 
rity and tt is for the Legislature to say an apparently retrospective enactment shall be 
applied only in a perticular way. Section 12(1) is a general provision while the pro- 
viso is a special one dealing specifically with the application of the Act retrospectively 
to appeals and suits. It is well settled that the special provision must override the 
general provisions, Their Lordships of the Supreme Court did not lay down that in a 
given case s. 12(1) must be applied irrespective of the exception provided in s. 50 of 
the Act. On the contrary, while distinguishing the Full Bench case in Nilkanth v. 
Rasiklal m Shak Bhojraj v. Subhash Chandra, their Lordships said (p. 411): 


5 (1966) 608 Bom. L.R. 188, 


400 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


..The question then was whether s. 12 by itself or read with the proviso to s. 50 
Was pe retrospectively to appeals. That is not fe heen Wary ae neee 
here,’ 


And their Lordships distinctly said that 

..the language of the sub-section applies equally to suits pending when Part I 
cetnes inte force and thome to be filed subsequently’, and that ‘the contention of the © 
respondent that the operation of a 120) is limited to suits filed after the Act comes 
into force tn a particular area cannot be accepted.’ ” 


In Rupchand’s case the Division Bench of this Court has considered all the 
relevant decisions relating to application of the provisions of Part IT of the 
Act to pending appeals. This view has been taken after considering not only 
the earlier decision of the Full Bench but both the decisions of the Supreme 
Court in Chandrasinh’s case and Shah Bhojraj’s case and it is thereaften that 
this Court has taken the view that the Act does not apply to appeals pending 
on the date on which the provisions of Part IT and Part III of the Act’ were 
applied to the premises which are the subject-matter of the proceedings., We 
are in agreement with the view taken by the Division Bench in Rupchand’s 
‘ease and, in our opinion, ordinarily a single Judge of this Court ought to fol- 
low a decision of a Division Bench which is binding on him. Thus, in our 
opinion, the provisions of the Act do not apply to appeals pending on the 
date on which the provisions of Part II and Part III of the Act were ap- 
plied to the premises which are the subject-matter of the proceedings. 

We may, also, observe that a Division Bench of the Gujarat High Court 
has taken an identical view in Keshavlal Prag} v. Dwarkadas.§ 

In our view, the petitioner is not entitled to the benefit of the provisions 
of Part II of the Act as at the time when the decree of eviction was passed 
by the trial Court the provisions of the said Part were not made applicable 
to his premises. Accordingly, the Special Civil Application is dismissed and 
the rule is discharged with costs. l 

` Rule discharged. 


APPELLATE CIVIL. 


x Before Mr. Justice Naik. 


A. K. PORBUNDERWALA & SONS. v. GULAM HUSSEIN 
ALIBHAT NATHANI.” 
Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
28—Sukt for injunction restraining landlord from evicting tenant—Whether such suti 
“suit relating to the recovery of possession” under s. 28—Jurisdiction. 


The words “suit relating to the recovery of possession” used In s. 28 of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, are wider in scope 
than the expression “suit for recovery of possession”. So, where it becomes neces- 
sary for the tenant to institute a suit for injunction because of the act of the land- 
lord in trying to recover possession of the premises from the tenant by force, the 
suit will fall within the ambit of the words “sult relating to the recovery of pos- 
sesion” in g. 28 of the Act Such a suit should be filled in the Court of Small 
Causes and not in the City Civil Court. 

Dattatraya Krishna v. Jauram Ganesh! and Bombay Grain Dealers v. Lakhmichand,3 
followed. 

Bishan v. Maharashtra W. &. G. Co.,3 distinguished. 
Shiavaxr Cambata v. Sunderdas EbH,4 referred to. 
6 (1960) 10 G.L.R. 857. 1 (1068 66 Bom. L.R. 645, r.3. ` 
*Decided, November 8, 1973. Appeal from 2 (1968) 71 Bom. LR. 170. ; 
order, No. 442 of 1071, against the decision of 8 T0 69 Bom. L.R. 229. 
B. B. Nadkarni, Judge, City Ctvil Court, 4 (1050) 52 Bom. L.R. 881, 
Bombay, in Suit No. 6798 of 1971. 
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Tre plaintiffs filed S. C. Suit No. 6798 of 1971 intor aha for a permanent 
injunction restraining the defendant from demolishing or otherwise reamov- 
ing the suit premises, namely, a Stall in Shop No. 8 on the ground floor situated 
in house No. 19, Parsi Bazar Street, Bombay. The plaintiffa alleged that the 
defendants were monthly tenants in respect of Shop No. 3, including the Stall 
admeasuring approximately 63’ X 5y of which the plaintiffs ` were the sub- 
tenants. As such sub-tenants‘for the last eighteen years they were in the ex- 
clusive possession of the stall and have been paying Rs. 30 per ‘month to the 
defendants as and by way of rent. ‘On being asked by the defendants to re- 
move -their articles lying in the suit stall and being threatened that if the 
plaintiffs failed to remove their articles and vacate the suit premises, they 
would be driven out of the suit premises by foree and the articlés lying in the 
suit premises would be thrown away, the plaintiffs, filed the suit for a perma- 
nent injunction in the City Civil Court, Bombay, and on the same day they 
also took out a notice of motion for an ad interim injunction. The learned 
Judge of the City Civil Court made the notice of motion absolute. Aggrieved 
by that order, the original defendants preferred an appeal to the High Court. 


Ke J. Abhyankar, with K. T. Khkënani and G. A. Pandya, for the appellanta. 
_U. B. Lalit, instructed by Champaklal & Co., for the respondents. 


Nar J, [His Lordship, after deciding the question whether the suit stall 
could be held. to be premises within the meaning of s. 5(8) of the Act, proceeded] 
However, if I have erred in my view that the stall in question is not premises 
within the meaning of s. 5(8) of the Act, it would be neceasary to consider the 
riyal contentions which are made before me. Mr. Abhyankar argues that as 
this is a suit between a landlord and a tenant ‘‘relating to the recovery of 
Possession of the suit premises’’, as that term is interpreted in the Full Bench 
decision in Dattatraya Krishna v. Jairam Ganesh! and in the Division Bench 
decision in Bombay Grain Dealers v. Lakhmichand? the City Civil Court has 
no jurisdiction to entertain the suit. As against that, Mr. Lalit, learned ad- 
vocate for the plaintiffs-respondents, argues, that as this is a suit for an injunc- 
tion and the plaintiffs have nowhere stated that they have filed the suit in their 
capacity as tenants nor asked for any protection under the Rent Act, s. 28 of 
the Act has no application to the facts of the case. He also argues that 
it is perfectly open to- him to file a suit for injunction: inasmuch as the 
observations in the case of The Bombay Grain Dealers Association are obiter. 
In support of his contention Mr. Lalit has relied upon the decision of Chandra- 
chud J., as his Lordship then was, in Bishan v. Maharashtra W. & G. Co3 

Now, if we read the plaint it is manifestly clear that the plaintiffs have filed 
the suit in their capacity as the sub-tenants of the defendants. In terms plain- 
tiffs have stated that they are the sub-tenants of the premises for the last 
eighteen years by paying Re. 30 per month as and by way of rent and that they 
are in exclusive use, possession and enjoyment of the said premises. It is, there- 
fore, clear that the ‘plaintiffs have in fact filed the suit against the defendanta 
in their capacity as a tenant and a landlord. There is no doubt that as the 
premises are situate in Bombay the provisions of Part TI of the Act apply to 
the same. The only question is as to whether it is a suit or proceeding relating 
to the recovery of possession of the said premises. No doubt -at first blush it 
would appear that since this is a suit for permanent injunction it could not be 
said by any stretch of imagination that this is a suit relating to the recovery 
` of possession. But then the question.to be considered is as. to what is meant 
by 3 suit relating to recovery of possession which expression occurs in 8.28 of 
the Act. If the Legislature intended to cover only a suit for recovery of 
possession, then, nothing would have prevented the Legislature from stating 

ST (1964) 66 Bom. L.R. 645, F.B. . 8 (1966) 69 Bom. L.R. 220. 

a (1068) 71 Bom. L.R. 179. ` , 

B.L,R,—36, 
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so in clear terms. Since the Legislature has advisedly used the words’ ‘‘suit 
relating to the recovery of posession ”’, it would evidently mean something 
more than the mere expression, ‘suit for recovery of possession’. These words 
have been interpreted by the Full Bench in Datiatrayo’s case as under (p.,671) : 

‘The words used are ‘relating to recovery of rent or possession’ and not ‘for re- 
covery of rent or possession’. The words ‘relating to’ are very wide and would in- 
clude any sult or proceeding in connection with or having a direct bearing on the ques- 
tion af possession of the premises. Ewen if, therefore, the suit is not for possession, 
if the relief claimed in the sult is in regard to or in respect of recovery of posses 
sion, it will come within the ambit of this section. Thus a suit, in which the plain- 
tf seeks to get rid of an order of his eviction by an injunction restraining the de- 
fendant from interfering with his posveasion, will also be covered by this section. 

Section 28 confers jurisdiction upon the special Court not anly to decide: ques- 
ee ne ee nee ee 
to the determination of these questions,.. 


It was on that reasoning that the Pull Bench decision gave negative soins to 
the following two questions which were formulated for its consideration (p.'668) : 

“O Whether the City Civil Court, Bombay, has jurisdiction to entertain a suit for 
a declaration that a sub-tenancy was created in favour of the plaintiff by the defen- 
dant tenant after the coming into force of the Bombay Rents, Hotel and Lodging ` House 
Rates (Control) Act, 17, and for an infunetion restraining the defendant from; inter 
fering with his possession as a sub-tenant; and 

(2) Whether the City Civil Court, Bombay, dea: an is. ana nd 
for a declaration that the plaintiff is a tenant or sub-tenant of the defendant and for 
an injunction restraining the defendant from proceeding with or from obtaining an 
order for eviction of the plaintiff in the application made by the defendant under s. 41 
of the Presidency Small Cause Courts Act, or from executing the order for eviction 
obtained by him in such application?” ! 


Again, in the case of Bombay Gram Dealers Association, at p. 195, ' after 
posing the question, when it is said that in order that the suit must fall within 
the jurisdiction of the Small Causes Court, it must relate under the first part 
of the section to recovery of possession, which are those suits? the Division 
Bench has observed as under: 


“Tf a permon is seeking to prevent the obtaining of possession by the landlord, : 


Further on referring to the Full Bench ruling in Dattatraya’s ease, | it is 


"We may again refer to the Full Bench decision which has said that once ‘a suit 
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the suit fell within its jurisdiction, and at least in the appeals before it injunctions 
were asked for. Evidently, therefore, the mere fact that the sult is for injunction 
will not take the case out of the jurisdiction of the special Court if the other conditions 
of the exercise of jurisdiction are matisfled.”’ 


It would, therefore, appear that both according to the Full Bench ruling 
in Datiatraya’s case and-according to the Division Bench ruling in the case of 
Bombay Grain Dealers Association the expression ‘suit relating to recovery 
of possession’ would inelude a4 suit for an injunction, which may be necessitat- 
ed because of the act of the landlord in trying to recover possession of the 

premises from the tenant by force. It would, therefore, appear that the 
City Civil Court in the instant case had no jurisdiction to entertain the suit 
as there are specific allegations im the plaint that the defendante under the 
guise of renovation of their shop premises have been unlawfully trying to 
dispossess the plaintiffs and deprive them of their right to use and occupy the 
premises, as appears from the allegations in paras. 8, 9, 10 and 11 of the same. 
The suit, therefore, is of the type of suits referred to at p. 195 in Bombay 
Grain Dealers Asscotation’s case, and, therefore, the suit shall have to be filed 
in the Court of Small Causes at Bombay and not in the City Civil Court. 

It was, however, argued by Mr. Lalit, learned advocate for the plaintiffs-res- 
pondents, that the Full Bench decision in- Datiatraya’s case was concerned 
only with the two specific points for consideration which involved cases where 
a declaration of sub-tenancy coupled with the consequential relief of injune- 
tion was asked for. He also argues that the observations in the Bombay Grain 
Dealers Assootation’s case are obiier. 

With regard to the Full Bench decision I am not impressed with the argu- 
ment of Mr. Lalit. It is only because the Full Bench took the view that the 
words ‘relating to recovery of possession’ are very wide and would imelude 
any suit or proceeding in connection with or having a direct bearing on the 
question of possession of the premises, and that even if the suit is not for 
possession, if the relief claimed in the suit is in regard to or in respect of 
recovery of possession, that it took the view that such a suit would come with- 
in the ambit of s. 28. It is because of that view that the Full Bench held 
that the City Civil Court had no jurisdiction to entertain the suit to get a de- 
claration of sub-tenancy and injunction. It is true that in the case of Bombay 
Grain Dealers Association after a plain reading of the plaint, the Division 
Bench took the view that although it was couched in the form of a suit for 
injunction, it was in fact a suit for possession, and, therefore, the case fell 

within the provisions of s. 28. It is because of that that Mr. Lalit argues 
that the observations in that case at p. 195 of the report, which have been 
referred to in the earlier paragraphs, are obiter. 

But then it is important to bear in mind that the matter came before the 
Division Bench m a Letters Patent Appeal against the judgment of a learned 
single Judge. The learned single Judge had taken the view that there is 
absolutely no provision in the Rent Act so as to enable the special Court to 
entertain a suit for an injunction. The learned Judge had also tried to dis- 
tinguish the decision of the Full Bench in Dattatraya’s case. He had also 
taken the view that the question as to whether the special Court could take 
cognizance of a suit for injunction had not qt all arisen in the Full Bench 
case. He had further observed that a question as to whether a special Court 
could take cognizance of a suit for an. injunction had really arisen in- the case 
reported in Bishan v. Maharashtra W. & G. Co., decided by Chandrachud J., as 
his Lordship then was, and that it was held in the said case that a suit for 
an injunction between the landlord and the tenant in regard to the premises 
or any part thereof is not a suit for recovery of possession and, therefore, the 
provisions of a. -28 of -the Act are not attracted and the jurisdiction of the 
City Civil Court cannot be said to have been barred. It is in this view of the 
matter that the learned single Judge had held that the City Civil Court had 
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jurisdiction to entertain the suit in question and set aside the order of the 
trial Court. 

It was against that T, that a Letters Patent Appeal being preferred, 
the Division Bench considered the question of jurisdiction and about the in- 
terpretation of s. 28 of the Act at great length and it also took a review of 
the decisions in the Full Bench case of Dattatraya v. Jairam Ganesh and the 
decision of Chandrachud J., also, in addition to other decisions of this Court 
and the Supreme Court. It is only after a detailed consideration of these 
decisions about the interpretation of s. 28 of the Act, that the Division Bench 
made observations at p. 195 of the report which are referred to earlier. That 
being the position I feel I am bound by that considered view of the Division 
Bench, particularly because the allegations in the instant plaint are identical 
with the hypothetical case of threatened dispossession by the landlord which 
is considered by the Division Bench for illustrating its point of view. 

Mr. Lalit drew my attention to the decision in Shtavar Combata v. a 
das Hby* That was a suit by a tenant to recover possession of demised! p 
mises from the landlord, brought under s. 9 of the Specific Relief Act, 1877. 
It was held that such a suit does not fall within the purview of ss. 28 and 60 
of the Act. It was observed by Chagla C.J., at p. 885, as under: 

“|. .it is clear that the only issue that would arise in this suit and which would have 
to be determined by the Court would be whether the plaintiff was In possession of the 
premises in sult within six months from the filing of the suit, and if be was In possession 
whether he was dispossessed by the defendants. If that issue is answered in favour 


- of the plaintiff, a decree must go in his Cavour. If the issue is answered against him, 


the suit must be dismissed.’ 


Further it is observed (p. 385): : 
“,. Although the plaintiff might have set out his title in the plaint, those averments 
were entirely unnecessary and irrelevant. It is clear that the defendants could not 
have raised an issue as to the plaintiff's ttile in the suit. He could not have contested 
the position that the plaintiff was not entitled to possession because he was not a tenant. 
He could only have contested the plaintiffs claim on the one simple and short ground, 
viz. that the plaintiff was not in possession within six months of the filing of the suit.” 


It is also observed (p. 885): 

“.,.In our opinion, it is only when a landlord or a tenant files a suit for possession 
as a landlord or a tenant and in his capacity as a landlord or a tenant and relying 
on his title as a landlord or a tenant that it becomes a suit of the description mentioned 
in s. 50 and s. 28 of the Act.” 


It would, therefore, appear that the observations in that case are of no assis- 
tance to the plaintiffs inasmuch as that was a case under s. 9 of the Specific 
Relief Act. 

Mr. Lalit has also invited my attention to the case of Bishan v. Maharashtra 
W. & G. Co. In that case, decided by Chandrachud J., as his Lordship then 
was, the plaintiffs had filed a suit for an injunction restraining the landlords 
from formation of queues in the passage abutting on the plaintiffs’ shop pre- 
mises so as to interfere with their right of peaceful enjoyment of their shop 
premises. His Lordship held that as the main relief sought by the plaintiffs 
was an injunction against the defendants asking them to ensure that: the 
queues in the passage do not block their access to the shops, it could not be 
said to be a suit relating to the recovery of possession. Therefore, the facts 
of that case are clearly distinguishable. Im fact this case has been distin- 
guished and referred +o m the subsequent Division Bench decision in Bombay 
Grain Dealers v. LakAmichand. It is also significant to note that in this case 
at p. 284, we find the following observations: 

‘Theseo averments in the plaint and the particular reliefs which I have set out 


4 (1050) 52 Bom. ILB. 381. 
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above leave no doubt that the plaintiffs are not attempting directly or indirectly to 
secure ar obtain the possession of the passage but that they want an order preventing 
the defendants from permitting the formation of queues in the passage in a manner 
which will obstruct the access to the shops.” 


Agam at p. 236, we find the following observations: 

“None of these reliefs strikes me es a back door method to obtain possession of 
any part of the premises included or alleged to be included in the lease of the plain- 
tiffs. If these reliefs are considered in the context of the plaint as a whole, it would 
be clear that though the suit is between a landlord and tenant, it neither relates to 
recovery of posession nor does it raise a claim or question arising out of the Act or 
any of its provisions.” . 

In fact this ruling has been also considered by the Division Bench in Bombay 
Grain Dealers Assoctation’s case and at p. 195, we find the following observa- 
tions : i 

“,..There may be a case where the landlord is not doing anything of the sort in 
relation to the actual possession of the premises of which the plaintiff is the tenant. 
In such a case what the landlord Is doing or attempting to do is to cause a nuisance 
to the tenant which prevents him from enjoying his property in the same manner as 
before. In a very remote way it might possibly be suggested that tt relates to posses- 
sion in the sense that to some extent what the landlord ie doing is commected with the 
plaintiffs possession of the tenanted premises. That, however, does not bring the suit 
within the ambit of the Act, because what the landlord is doing has not the direct 
connection with possesion of the tenanted premises, which is necessary to bring the 
case within s. 28 af the Act.” 

That is how the decision of Chandrachud J. in Bishan’s case is explained by 
the subsequent Division Bench in Bombay Grain Dealers Assoctation’s case. 

It would, therefore, appear that if I were to take the view that the stall 
in question is premises within the meaning of s. 5(8) of the Act the case would 
be covered by a. 28 of the Act, and, therefore, the City Civil Court will have 
no jurisdiction. But since I have taken the view that the stall in question 
is not premises within the meaning of s. 5(8) of the Act, it would follow that 
the City Civil Court had jurisdiction to entertain the suit . 

[The rest of the judgment is not material to this Report.] 

Appeal dismissed. 


CIVIL REVISION. 


Before Mr. Justice Nathwani and Mr. Justice Desat. 


§8.M. DESHMUKH v. GANESH KRISHNAJI KHARE.*® 
Civil Procedure Code (V of 1908), Secs. 144 151, 115; O. IX, R. 13—Possession of pro- 
taken in execution of ex-parte decree—Decree subsequently set aside under 
O. IX, R. 13—Application for restitution whether falls within s. 144 of Code. 


An application for restitution of property taken possession of in execution of an 
ex-parte decree which is subsequently set aside under O. IX, r. 13 of the Civil 
Procedure Code, 1908, falls within the purview of s. 144 of the Code. 

Allahabad Theatres Ltd, Allahabad v. Pandit Ram Sa}twan Misra,! K. M Saha 
yv. S. C. Saha and Shivappa v. Ramlingeppa, agreed with. 

Kundan v. Board of Revenue, U.P.4 Gurdial Singh v. Sawaran Singh Alfred 


“Decided, Juns 28/99, 1978. Civil Revision 38 (1986) 89 Bom. L.R. 112. 
Application No. 504 of 1972. 4 n Sa0] A.LB. All, 184. 

1 [1949] All. 318. & [1969] 1 Punj. 724. 

2 lioe 70 C.W.N. 1027. 
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Zahir v. Straj-ud-din,© Kendaswami v. Annamalai?! and Mahavtrprasad v. Shiv- 

Kishan,’ dissented from. 

Subberayudu v. Yerram Setti Seshasani,9 S. Chokalingam v. N. S. Krishna, 
Jagendra Nath Singh v. Hira Sahu," Gopal Perot v. Swarna Bewa, 3 Romnath 
Karmakar v. Sheikh Asanulla, 3 Magbool Alam Khon v. Mt. Khodai}i Begum,l4 
Kamalab v. Rukminibai,!5 Shivbai v. Yesu,!6 Swamirao v. Valentine,!7 Ram- 

_ math Bahadur Pandit v. Shyamlal Devatadin,® Lal Mohamed v. Anwarbeg,19 Devi 
| Ramchand v. S. V. Bastikar20 Binayak Swain v. Romesh Chandra! and Krishna 
v. Bapu Kalu,2 referred to. 


t 
l 


S.J. Jadhav, for the applicant (original defendant). | 
A.G. Parikh, for the opponent (original plaintiff). i 
NATHWANI J. This revision Pan by the original defendant-tenant 
arises out of restitution proceedings and is referred to the Division Bench, as 
there are conflicting decisions of this Court and other High Courts on the 
question whether an application for restitution of property taken possession 
of in execution of an ez-parte decree which ia subsequently set aside under 
O. IX, r. 18 of the Code of Civil Procedure falls within s. 144 of eee 
Code. The short facts are as follows: ; 


In an ejectment suit filed by the respondent-landlord against the petitioner- 
tenant in the Small Causes Court at Bombay to recover possession of a room 
in a building sttuate at Kurla (hereinafter referred to as the premises) the 
landlord obtained an ez-parte decree on February 4, 1971, and in execution 
of the decree, obtained possession of the premises on February 16, 1971.: On 
February 17 the tenant applied to the trial Court to set aside the ex-parte 
decree on the ground that the summons was not served on him and also pray- 
ed for restoring possession of the premises. On March 18, 1971, the trial 
Court set aside the ez-parte decree but declined to restore possession on 
equitable grounds and gave directions for expediting the hearing of the suit. 
The petitioner thereafter filed Revision Application No. 161 of 1971 before the 
Appellate Bench of the Small Causes Court against the said order. The Bench 
rejected the application holding that though the trial Court had jurisdiction 
under s. 151 but not under s. 144 of the Code of Civil Procedure to grant! res- 
toration, having regard to the equities between the parties, the case did not 
call for interference with the order of the trial Court. From that order the 
tenant has preferred this revision application. 


Section 144 reads as follows: | 


of first instance shall, an the application of any party entitled to any 

of restitution or otherwise, cause such restitution to be made, as will, so far 
be, place the parties in the position which they would have occupied but for 
cree or order or such part thereof as has been varied or reversed; and, for 
pose, the Court may make any orders, Including orders for the refund of and 
for the payment of interest, damages, compensation and mesne profits, which are |'pro- 
perly consequential on such variation or reversal. 


6 [1944] A.LR. Lah. 165. 16 Care 20 Bom. L.R. 925. 

7 [1987] A.LR. Mad. 150. 17 (193 3) 22 Bom. L.R. 403. 

8 (1956) Civil Revision Application a 118 (1986) Civil Revision Applications Nos, 
1888 of 1956, decided by Gajendragadkar J., 1165 and 1684 of 1955, decid J. C. Shah, 
on September 26, 1956 (Unrep.). J., on February 18, 1056 (Unrep.). 

9 {1916 I.L.R. 40 Mad. 299. 19 (1961) Civil Revision a ke a No. 
10° 1964) AIR. Mad. 404 863 of 1960, desided by Patel J. on- February 
11 [1948] A.LR. All. 252, F.Ð 6, 1961 (Unrep.). 

19 [1981] A.LR. Cal. 14. 20 (1966) 69 Bom. L.R 121. 
18 981] A.LR. Cal, 42. 966] A.I.-R. S.C. 948. 
14 [1949] A.LR. Pat. 188, F.B. 1957) 60 Bom. L.R. 487. 
18 972 A.LR. Mys. 282. I 
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(2) No suit shall be instituted for the purpose af obtaining any restitution or 
other relief which could be obtained by application under sub-section (1).” 


The section provides a summary remedy and bans a suit for obtaining restitu- 
tion or other relief provided for under sub-s. (J). Now, for asce na 
scope of s. 144 the crucial words are ‘‘varied or reversed” and ‘‘the 

pf first instance’’, and depending upon different interpretations placed ts 
the said words in the context of the object and legislative history of s. 144 a 
narrow or wide view of its scope is taken in different decisions of this Court 
and other High Courts. Thus three views are taken viz., 

(i) section 144 applies to cases only where a decree or order is varied or 
reversed in the same proceeding by a superior Court; 

(ii) it applies also in cases where the decree or order is varied or reversed 
ma proceeding in the same suit by the same Court, for example, where an 
ne decree is set aside under O. IX, r. 13 of the Code of Civil Procedure; 
an 

(ili) it extends further to cases where the decree/order is varied or re- 
versed in & separate suit or proceeding between the same parties by a Court 
of competent jurisdiction. 

In the present case we are concerned with the second category of cases. The 
doctrine of restitution is based on the principle stated by Lord Cairns in 
Rodger v. Comptoir D? Escompte de Paris! as follows: l 

“One of the first and highest duties of all Courts is to teke care that the act af 

the Court does no injury to the suitors,” 


The Supreme Court of India has reiterated this principle in Lala Bhagwant 
Singh v. Sri Kishen Da? and Binayak Swain v. Ramesh Chandra’. 

As regards the legislative history of s. 144, it is set out in the majority 

judgment of the Supreme Court in Mahijibhai v. Momibhat. It will suffice 
to notice here that s. 588 of the Code of 1882 (Act No. 14 of 1882) for the 
first time gave statutory recognition in India to the principle of restitution. 
There was, however, a conflict under the said Code as regards the scope of 
restitution and also as regards the question of the bar of a suit in a civil Court. 
‘Hence under the Civil Procedure Code of 1908 s. 144 was enacted to avoid. 
the conflict and to define the powers of the Court. The old s. 583 was re- 
enacted in s. 144 with, inter alia, the following changes :—the words ‘‘in appeal’’ 
in the old s. 588 were deleted and s. 144 was transferred to part XI ‘‘Miscel- 
laneous’’ from its position in the Chapter XLI in the old Code headed ‘‘Of 
Appeals from Original Decrees’; the words ‘‘the Court of first instance’’ 
were added in sub-s.(/). Further, though s. 144 in terms applied only where 
a decree was varied or reversed, the Privy Council in Jas Berham v. Kedar Nath 
Marware on the analogy of s. 144 granted restitution where an order of sale 
made in execution of a decree was set aside by the same Court between the 
game parties observing that the duty or jurisdiction of the Court to grant 
restitution is inherent in the general jurisdiction of the Court to act rightly 
and fairly in the circumstances towards all parties involved. Subsequently, 
by the Code of Civil Procedure (Amendment) Act, 1956, the words ‘‘or an 
order’? were added in s. 144(/) thereby widening its scope. 
. There is no dispute before us that the scope of s. 144 has been widened 
by deleting the words ‘‘in appeal” and a reversal or variation of a deeree by 
a superior Court even in revision or reference will fulfif that part of s. 144(/). 
It may be noticed that Order XLVI, r. 5 of the Code of Civil Pro- 
cedure empowers the Court on a reference to set aside a decree. It is, 
therefore, clear enough that the word ‘‘reverse’’ in s. 144 is used in its ordi- 
nary sense of annulling or setting aside. 

Next, it is to be considered whether s. 144 also applies when a decree is 


1 ie LR. 3 P.C. 485. AIR. 8.C. 1477. 
2 58] A.LR. 8.C. 1386. 5 (reas) LR. 49 I.A., 851, 853, s.c. 25 
3 es A.LR. 8.C. 948. Bom. 
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varied or set asde ` in n the game proceeding by the same Court, for example 
when an exz-parte decree is set aside under O. IX, r. 18 of the Civil Procedure 
Code or on a review under O. XLVII, or (ii) in a different suit or ding 
by the same Court or' any other- competent Court. There is a good deal of 
divergence of judicial opinion on these points. One view, which may be ‘term- 
ed narrow or technical, construes the words ‘‘reversed’’ and ‘‘Court of first 
instance’’ strictly and as appropriate only to a case where a decree is reversed in 
the same proceeding by a superior Court. The other view is wide and is’ baged on 
the dyty of the Court ‘to grant restitution and the legislative history of s.’144. 

Turning then: to the rulings of the High Courts, a very early decision is 
the one given by the Division Bench of the Madras High Court in Subberayudw 
v. Yerram ‘Ketti Seshasons® wherein an order in execution proceedings which. 
amounted to.a ‘decree’. as defined in the Code was superseded by a decree 
passed in a subsequent suit between the same parties. It was held’ that the 
words of s. 144 are very wide and are not confined to casea where restitution 
ig claimed on the reversal of a decree in first or second appeal. Provided 
thé decree is varied or reversed, the section applies, however, the reversal: or 
variance has been effected. The learned advocate for the respondent:land- 
lord, however, relied on certain observations in a recent decision ‘of -a 
Division Bench of the Madras High Court in. S. Chokalingam | v. 
N. 8. Krishna.’ Now, no doubt, there are observations in that: case 
fo thé effect that in a case where: a decree ia varied or set aside in separate 
proceeding restitution can be ordered by a Court under its inherent jurisdic- 
tion apart from the provisions ‘of s. 144 (see p. 406 para. 9). At the outset, 
however, it js to be observed. that in ‘that case the decree of the trial Court 
m execution of which judgment-debtor’ s property was sold in public auction 
was varied or amended in appéal as’ contemplated by s. 144 and on a perusal 
of the said para. 9 it is clear that the Court also dealt with the judgment- 
debtor’s claim for restitution as falling within s. 144 but observed- that in 
some ‘cases it would mot be possible to restore the status quo ante between 
the parties and in support relied upon the language employed in s, 144. Thus, 
the above observation is casually made and not a considered opinion neces- 
sary’ for the decision of the case and the same does not asist the respondent. 

The Allahabad High Court m a Full Bench decision in Jagendra Nath Singh 
v. Hira Sahu’ held that s. 144 applies to a case where the decree was varied 
or modified in a subsequent suit. Further, a Division Bench in Allahabad 
Theatres Lid., Allahabad v. Pandit Ram Sajiwan Misro? held that s. 144 applies 
to an application for restitution arising out of setting aside an es- parte decree 
under Q. IX, r. 18 of the Civil Procedure Code. The learned advocate for the 
respondent, however, relied on a recent ruling of that Court in Kundan v. Board 
of Revenue, U.P.!0 This was a decision of a single. Judge who inter alia held 
that where an ez parte’ decres is’ set aside it canhot ba said that the decree has 
been varied or reversed as contemplated by subs. (Z) of s. 144. This cage, 
however, is in direct conflict with the earlier Division Bench case of AUahabad 
Theatres Lid. to which no reference 1 ig made and therefore, does not adyance 
respondent’s contention. 

As regards thè Calċutta High Court Rankin C.J. in a Division Bench cass . 
of Gopal’ Paroi v. Swarna Bewa'! emphatically expressed the view ‘that on the 
face of 6. 44a decree is only varied or reversed by a superior Court on appeal 
of on revision, or ‘it may be on‘referenes. But if a decree is set aside whether 
by a proceeding in the suit itself or if it is set aside by a decree in another 
suit or the decree'is superseded these matters are riot within the words of the 
séction. The observations -were, however, vbter and ignare the legislative 
p made in s. 144. Ini another Division Bench case of Ramnath Karmakar 


ea LL.R. LLR. 40 Mad. 209, “ 9 {1949] All. 813. ` 
, 10 [1973] ATR. AI. 18%. 0.o o! 
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v. Sheikh Asonulla,2 while Mukerji J. took the same view of the scope of s. 144 
as one taken by Rankin C.J., Guha J. took a contrary view, though in this case 
also their observations are obiter. In a recent decision in K. M. Saha v. S.C. 
Kaha,” the learned single’ Judge held that.s. 144 refers to all cases of variation 
or reversal of decree/order under O. IX, r. 13 of the Code. 

The Patna High Court also in Magbool Alam Khan v. Mt. Khodayja Be- 
gum,i+ adopted the view that as the effect of a decree in a subsequent suit 
had the effect of reversing a decree in an earlier suit s. 144 was attracted. 

Reference has also to be made to the two cases of the Punjab and Mysore. 
High Courts relied upon by the respondents, viz. Gurdayal Singh v. Sowaran 
Singh® and Kamalabai v. Rukmanibas.'6 The Punjab case arose out of setting 
aside an ex parte decree. The learned single Judge following an earlier de- 
cision of the Lahore High Court in Alfred Zahir v. Straj-ud-din"” took the 
view that the setting aside of an ez parte decree does not vary or reverse the 
decree by substituting a:diferent decree instead and the decree when set 
aside’ in a separate suit, reopens the first suit for a fresh decision. A single 
Judge of the Madras High Court had also taken a similar view of an order 
setting aside decree under O. IX, r. 18; see Kandaswami v. Annamala'® This 
view implies that the decree of reversal must be replaced by a fresh decree 
and should not leave the suit open for a fresh decision. This view, with 
respect, overldoks the fact that the words ‘‘reversal of a. decree’’ are general 
ahd is, in any event, inconsistent with and, therefore, impliedly overruled by 
the ‘ruling: of the Supreme Court in Binayak Swain’s case’ (supra). In the 
Mysore éase facts were different. It was not a case in which the original 
decree in execution of which the property was recovered by the decree-holder 
‘vas reversed or varied in the subsequent suit. In fact the plaintiff in the sub- 
sequent suit was not a party to the first suit and was not bound by the first 
decree. Thus, neither of these cases helps the respondent. 

Coming to the decisions of this Court there are two early. Division Bench 
cases of Shivbai v. Yesu and Swamsirao v. Valentine. In both cases the ques- 
tion arose whether s. 144 applies to an application for restitution arising out of 
setting aside an ex-parte decree under O. IX, r. 18 of the Code. But the point 
was left open as it was held in the first case that in any event it would be cov- 
ered by s. 151 and in the other by s. 47 of the Code. 

In the next ease of Shwappa v. Ramlingappa*! Rangnekar J. regarding the 
construction of s. 144 observed (p. 115) : i 

“...It also is clear that the reversal or variation of the decree must be m the 
same proceeding between the parties, —it may be as the result of a successful appeal 
or an application for review or in any other manner provided for by the Code,—and H 
is alao-clear that the decree must be between the parties to the record and the re- 
versal or modification of it must be in favour of the party applying or someone claim- 
ing under'htm. Upon the plain meaning of the section, therefore, I am clearly of opi- 
nion that ‘it is tmpoasfble to hold that, if in some other suit not connected with the 
suit in which the application for restitution is made, the decree under which a party 
has been deprived of property or other benefit is set aside, the section can apply.” 
(Italics supplied.) 

Thus the section was construed as extending to a case of reversal or variation 
of a decree in the same proceedings in any manner provided for by the Code 
which Would take in a case of setting aside an, ex-parte decree. under O. IX, 
r. 13 of the Code, From the facts it appears that in carrying out the first 
decree for partition of joint family lands the Collector had to take into account 
the decree passed- in the second suit which was ultimately set aside in ‘the 
third suit. However, the plaintiff in: the first suit was not a party to the 
12 [1981] ALR. Cal. 48. . - 17 [1944] A.LR. Lah. 165, 
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third suit nor does it appear that in the third suit there was any relief asked 
for in respect of the decree passed in the first suit. The learned Judge seems 
to have, therefore, considered the third suit as not connected with the first'suti 
in which the application for restitution was made. It appears to us that! the 
final decree in the first suit had taken into account the second decree and was to 
that extent or in that sense dependent upon the second decree, but t is 
‘a different thing from where a decree in an earlier suit is declared wholly 
or I part invalid or void or is set aside by a competent Court in a subse- 
quent suit or proceeding between the same parties or their representatives 
in interest. Thus the observations in the latter part of the said passage: are 
qualified and restricted to the guit not being connected with the suit in 
which the application for restitution was made and it does not seem to us 
that the learned Judge in the observations quoted above impliedly held that 
even if the original decree was varied or set aside in a subsequent suit bet- 
ween the same parties by a competent Court, s. 144(/) would not be attracted.. 
The next case is an unreported decision of Mr. Justice Gajendragadkar | (as 
he then was) in Mahavirprasad v. Shwkishan% That was also a case' for 
restitution arising out of setting aside an ex-parte decree. The learned Judge 
referred to the Madras case of Tangatur Subrarayadu and Shivappo’s case 
.decided by Mr. Justico Rangnekar and observed that: 
“tf a decree is sat aside, not by the appellate Court, but as a result of other pro- 
ceeding or an ex parte decree is set aside under O. 9, rule 13, the words used in 
section 144 would not cover such a case. Section 144 seams to contemplate cases where 
a decree passed by the trial Court is either varied or reversed by the appellate Court.” 
Now, with great respect, the learned Judge ignored the effect of the legis- 
lative changes made in s. 144 including the deletion of the words ‘‘in appeal” 
from the old s. 583. Further, as already seen, Rangnekar J. construed s. 144 
as including the claim of restitution arising out of setting aside an ez-parte 
decree under O. IX, r. 18. l l 
Then there are three unreported decisions of this Court, two by Mr. Justice 
J.C. Shah (as he then was) in Ramnath Bahadur Pand v. Shyamlal Deva- 
tadin™ and one by Mr. Justice Patel in Lal Mokamed v. Anwarbeg.® In 
each of them the elaim for restitution arose out of setting aside of ex-parte 
decree. There is, however, no mention in any judgment of s. 144 or any autho- 
rity on the question and, therefore, these decisions are also of no help in deter- 
mining the present question. 
‘The last case is the decision of Mr. Justice Wagle in Devs Romchand v. 8..V. 
Bastikar,4 wherein restitution was claimed after an ex-parte decree was iset 
aside. The learned Judge-has referred to earlier decisions of this Court but 
his attention was not called to Mahavirprasad’s case. He thought (see p. 181) 
that the difference in opinion amongst the High Courts could be resolved on 
a view that:an application under s. 144 is not an application in execution and 
as as. 37 and 88 of the Code were not attracted, the expression ‘‘the Court of 
first instance. ghall’ was added to provide a forum for the institution of an 
application under s. 144 and on such an interpretation s. 144 would provide 
‘‘for every case of a reversal or variation ineluding the reversal by a superior 
Court, by the same Court in the same proceedings or by a different Court in 
different proceedings.’’ The learned Judge’s attention, however, was not in- 
vited to the ruling of the Supreme Court nm Mahinbhai Mohanbhai v. Mani- 
bhai Gokalbhai and two Division Bench decisions of this Court in Kurgods- 
gauda v. Ningangouda > and Hamidallii v. AAmedal,?5 wherein it was held 
22 ee Civil Revision Application No. 868 of 1060, decided by Patel J., on February 
1882 of 1956, decided by Gajen J., 6, 1961 (Onrep.). 
on September 26, 1956 = 3r 34 (1968) 69 Bom. L.R. 121. 
Aa (1956) Civil pplications Nos. 28 [1917] ALR. Bom. 210. l 
1165 and 1084 of 1955, deoided by J.C. Shah 26 (1020) I.L.R. 45 Bom, 1187, s.c. [1821] 
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that an application for restitution under s. 144 arising out of a reversal of a 
decree of trial Court by an appellate Court was an application in execution 
of the appellate decree and not an independent application for purpose of 
determining whether art. 182 or art. 181 of the Indian Limitation Act, 1908 
governed such an application. In Mahtjibhat’s case the Supreme Court ob- 
served ‘that the restitution flows from the appellate decree and the application 
for restitution is filed to implement or enforce the same; the party is entitled 
to the relief of restitution because the appellate decree enables him to obtain 
that relief either expresaly or by neceasary implication and he is recovering 
the fruits of the appellate decree (see p. 1484, para. 23). The Supreme Court 
seamed to have left open the question whether an application for restitution 
arising out of setting aside an ex-parte decree or a decree setting aside another 
decree in a collateral proceeding or a dependent decree is an independent 
application falling within s. 144. (See p. 1484, para. 26). Hbwever, in 
Maqbool Alam v. Khodaija’ the Supreme Court opined that in Mahtpibhas’s 
cage it had ‘‘by a majority held that an application for restitution under s. 144 
of the Code of Civil Procedure is an application for execution of a decree’’ 
and on that basis proceeded to hold that as the principle of res judicata ap- 
plies to execution proceedings, the decision in restitution proceedings taken 
by Khodaija under s. 144 operated as res judicata in the subsequent suit filed 
by the appellant against Khodaija (see p. 1196, para. 8). Now, the suit 
which gave rise to the appeal before the Supreme Court was an offshoot of 

the proceedings consequent upon the decision of the Patna High Court in 
` Magbool Alam Khan v. Mt. Khodatja Begum (supra). “What is significant to 
note here is the fact that Khodaija’s claim for restitution arose out of setting 
aside a decree by a compromise decree ultimately passed by the High Court in 
appeal in a subsequent suit filed by Khodaija. It would be seen from the 
para. referred to above that in Maqbool Alam’s case the Supreme Court ex- 
preased generally the view that an application under s. 144 is an application for 
execution of a decree—though there is no discussion or reference to the conflict 
of judicial opinion on the point mentioned in para. 26 of the judgment in 
Mahipibhas’s case. However in Maqbool Alam’s case: the compromise decree 
substantially reversing the earlier decree was passed in a subsequent suit before 
the same Court and, therefore, no inconsistency could be said to have arisen 
between. ss. 37 and 38 and s. 144 of the Code so far as actual forum for restitu- 
tion was concerned. But there may arise such an inconsistency in a case where 
a decree is reversed in a subsequent suit or proceeding by another Court 
of competent jurisdiction. This may be illustrated as follows:—a landlord 
in an ejectment suit filled in Bombay Small Causes Court obtains a decree 
against a tenant; the tenant then files a suit in Bombay City Civil Court 
against the landlord for a- declaration that the ejectment decree is null and 
void on the ground that the premises in question are not governed by the 
Bombay Rent Act and his suit succeeds. If, in the meanwhile, the landlord 
had executed the decree and obtained possession of the demised premises, 
the question as to which Court is competent to grant restitution of possession 
may create difficulty. This shows the need for Legislature to remove uncer- 
tainty by suitably amending s. 144. Our attention has been drawn to the 
fact that a Bill No. XXXIV of 1968 introduced in Rajya Sabha on Decem- 
ber 18, 1968, was for amending the present Civil Procedure Code and the 
game contains provisions for enlarging the scope of s. 144 in so far as setting 
aside or modification of a deeree by that passed in a subsequent suit is con- 
cerned. In the present case, however, no’ such inconsistency is involved on 
the basis of the present application under s. 144 being one for execution of the 
order setting aside the sz-parte decree. In the instant case the Court in which 
the suit was instituted and which passed the ex-parte decree and the Court 
which set aside such decree is the same, i.e. Bombay Small Causes Court 
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exercising jurisdiction under s. 28(/) of the Bombay Rent Act. i 

From the above discussion of case law, it is obvious that there is apparently 
great preponderance of judicial opinion in support of liberal construction of 
s. 144. In the present case we are concerned with an application for resti- 
tution arising out of setting aside of an ez-parte decree under O. IX, r. 13 
and we hold that guch an application falls within the purview of s. 144. 

Further, as observed by the Supreme Court in Binayak Swain’s case (supra) 
the obligation on the party who recovered the benefit of an erroneous decree 
to make restitution arises automatically on the reversal of a decree and neces- 
sarily carries with it the right to restitution. A similar view was taken by a 
Division Bench of this Court also in Krishna v. Bapu Kalu. It was, there- 
fore, in the present case obligatory on the trial Court to grant restitution in 
the manner provided by a. 144 including restoration of the possession of the 
property to the landlord. But both the trial Court and the appellate Court 
of Small Causes Court took an erroneous view that s. 151 applied and thus 
failed to exercise their jurisdiction under s. 144. 

However, the learned advocate for the respondent strenuously urged that 
the exercise of revisional jurisdiction under s. 115 of the Civil Procedure Code 
is discretionary and we should not interfere with the order as having regard to 
the equities of the case such an interference by us would not only not foster 
justice but would do injustice to the respondent. In this connection he pointed 
out that the respondent landlord who had been confined to a lunatic asylum 
wanted the premises for his bona fide use. But before us it has been conceded 
that the respondent having relapsed into insanity is not at present residing in 
the suit premises but is removed to the lunatic asylum. Next it was pointed. out 
that even since prior to the filmg of the suit by the respondent the petitioner 
had left the premises, having acquired a suitable flat elsewhere and that the 
petitioner had also got his ration card issued in his name at his new place. There 
is no satisfactory denial by the petitioner in his affidavit in rejoinder and, 
therefore, prima facte the respondent’s above contention seems to us to be true. 
The respondent further pointed out that the petitioner had delayed the pro- 
ceedings from time to time by asking for adjournments and though the guit was, 
expedited by the trial Court the petitioner had succeeded in preventing ita early 
hearing so far. In this connection the respondent has relied on the affidavit 
_made by him on January 9, 1970 in Civil Application No. 29 of 1972 in the 
present revision application. However, Mr. Parikh, for the respondent, ad- 
mitted that thereafter on at least four occasions, i.e., on January 22, February 
15, March 2, and March 21, 1978 the hearing stood adjourned by consent of 
both the parties. Therefore, in our view, there is no force in the contention 
that the petitioner delayed hearing of the suit. Having regard to the above cir- 
cumstances, we are not satisfied that the respondent has made out a sufficient 
ease for our not interfermg with the decision of the Courts below. Further, 
Mr. Jadhav, on behalf of his client who is present in Court, has given an under- 
taking to this Court that on restoration of the premises the petitioner and 
members of his family alone will remain in possession of the premises and that 
he will not part with possesion of the same or any part thereof and that he will 
not induct any other person thereupon by way of sub-tenancy or leave and 
licence or as his paying guest. 

In the result, we allow the application and make the rule absolute. The 
respondent to hand over forthwith the possession of the premises to the peti- 
tioner. 

We direct that the trial Court to hear and dispose of the suit as expeditious- 
ly as possible. . 

In the circumstances of the case there will be no order as to costs on this 
application. Application allowed. 

28 (1957) 60 Bom. L.R. 487. 
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CRIMINAL APPELLATE. 


Before Mr. Justice Masodkar. 


THE STATH OF MAHARASHTRA v. B.S. THAKKAR.” 
Prevention of Food Adulteration Act (XXXVII of 1954), Secs. 13, 11, 16(1), 7(1)—Pre- 
vention of Food Adulteration Rules, Rules 17, 18—Accused exercising his right to 
get sample analysed under s. 13(3)—Authority finding that sample highly decom- 
posed and unfit for analysie—Right of accused and duty of prosecution inter se— 

Criminal Procedure Code (Act V of 1898), s. 255, Chap. XXI. 

Where during the trial the accused exercises his right under s. 13(%) of the Pre- 
vention of Food Adulteration Act, 1954, but by the time he exercises that right 
the sample has gone beyond the stage of analysis, he is entitled to make a complaint 
and grievance that his right has been frustrated. Where, therefore, the prosecution 
wants -to avoid the likely result of the frustration of the right conferred on the 
accused, it must show that it was acting in a manner consistently to preserve that 
right of the accused. It can be done by filing an application under s. 18(2) as soon 
as the prosecution is instituted and then the grievance of the accused can never be 
conceived nor can be heard. 

As the prosecution hes the same right as the accused, the fact that the prosecu- 
tion does not file an application under s. 18(2) becomes a relevant factor when 

` viewed along with other circumstances available on record where the accused has 
filed his applicetion at a late stage. 

The right of the accused and also of the prosecution reaches both the parts of 
the sample, that is the part given to the accused under sub-cl. (i) of cl. (c) af sub- 

ee 
d (9 af mbe- (D) of g. 11. The right of the complainant is not restricted only to 
‘the sample retained under sub-cl. (i). Therefore, if in a given case, after launch- 
ee ee 


pel ap PERE a iat refuses to hand over the sample for such analysis 
suo motu inspite of the application by the complainant then it 


s. 13(%) of the Prevention of Food Adulteration Act, 1954, he cannot complain that 
his right is frustrated for, in fact, he has not chosen to exercise the same. 


M.A. Garud, Assistant Government Pleader, for the State. 
J.O. Rajani, for respondents-accused Nos. 1 and 2. 


MasopKaz J. This appeal has been filed by the State against the acquittal 
of the non-applicants accused under the provisions of s. 16(J) read with 
s. 7(1) of the Prevention of Food Adulteration Act, 1954. The allegations 
against the accused were that accused No. 1 was a licensee and a partner of an 
eating house named Cafe Thakkar located in Fort area, Bombay. Accused 
No. 2 was the servant in the shop. On September 18, 1970 at about 11.30 am 
Food Inspectir, Ramchandra Rajaram Kumar purchased for analysis 600 
grams of curd and sent one part thereof following the procedure by adding 


“Decided, December 12/13, 1978. Criminal & Sp ea eter LR. 25. 
À No. 801 of 1972, against the order- 4 (1969) Criminal aes No. 14590 of 
of acquittal passed by S. V. Gokarn, Presi- 1968, decided by Deshmukh J., on Noyember 
dency Magistrate, Court, Ballard Estate, 18, 1969 (Unrep.). 
Bombay, in Caso’ No. 1396/PFA. of 1970. § (1978) Criminal Appeal No. 568 of 
Hove ate Se 1972, decided by 8. K. Desai J., on September 
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formalin, for analysis. The prosecution alleged that the report of the public 
analyst found that the sample contained 16.7 per cent. of fat deficiency. On 
receipt of this report the steps to prosecute the present accused were taken. 

The defence of the accused had been of denial including that such curd was 
not sold by him. The learned Magistrate has accepted the evidence of the 
Food Inspector and also considered the evidence of the panch. It is further 
found that public analyst noticed formalin and after analysis he. made a report 
exh. E. From that report the learned Magistrate concluded that-it was satis- 
factorily established that the curd was sold and that it was below the stan- 
dards prescribed under the Prevention of Food Adulteration Rules.. However, 
the learned Magistrate took the view that the provisions -of rules 17 and 18 
of the Prevention of Food Adulteration Rules have been infringed and that the 
accused were entitled to acquittal. 

This acquittal is challenged by the State in the present appeal. However, 
at the hearing of this appeal an important question is raised as to the true 
construction of s. 18, subs. (2) and its effect on the proceedings. It does ap- 
pear that the sample that was collected by Ramchandra, Food Inspector, on 
September 18, 1970, was sent for analysis and the report received as can be 
geen from exh. E on October 20, 1970. Exhibit E itself is dated October 20, 1970. 
Prosecution witness No. 2, Ramchandra, states that he obtained sanction on 
November 19, 1970 which is as per exh. F, that is about a month thereafter. The 
complaint appears was filed on Decamber 8, 1970 and the first date appears to be 
fixed presumably, for the appearance of the accused on January 4, 1971. There- 
after the case was adjourned from time to time till the complainant applied for 
issue of summons to the witnesses on June 21, 1971. Evidence was recorded in 
July 1971 having framed the charge on July 12, 1971. 

The accused filed an application under a. 13(2) on September 27, 1971 for 
sending his sample to the Director of the Central Food Laboratory. ‘The 
learned Magistrate after satisfying himself about the condition of seal ete., 
despatched the same and received a report or a communication from that autho- 
rity to say that the sample was highly decomposed and was not fit for analy- 
sis. The Director of the Central Food Laboratory stated that the parcel of curd 
was actually received by his office on October 19, 1971, but could not be analysed 
being highly decomposed. All these dates have some relevance because of the 
controversy raised in this appeal. 

The learned counsel appearing for the accused contends that under the facts 
and circumstances, the accused had exercised the right under s. 18(2) of the 
Act and the same was frustrated because of the conduct.of the prosecution. He 
submits that after the accused was called upon to enter his defence, he had 
filed an application and the sample of curd alleged to have been given to him was 
sent to the Central Food Laboratory and discovered to be completely decom-. 

He relies on the evidence of P.W. 4 Pandharinath, the Public | 
who stated that such a sample with the addition of formalin could remain with- 
out deterioration for a period of 3 or 4 months only if kept at the normal tem- 
perature. From this evidence it is submitted that the prosecution was duty 
bound to act so as to preserve the right of the accused conferred under s. 13(2) 
of the Act and the conduct of the prosecution in filing the complaint itself after 
a lapse of three months and further not making an application under s. 13(2) 
by itself is indicative that the accused was seriously prejudiced in his defence 
and, as such, the trial is vitiated and the acquittal recorded by the learned Judge 
has to be affirmed. 

As against this, the learned counsel appearing for the State Mr. Garud, 
argues that there are laches on the part of the accused in applying almost 
after an year under s. 18(2) and that it does not lie with him to complain about 
the frustration of his own right. The learned counsel spbmits that sub-s. (2) of 
s. 18 which ~onfers the right on the accused first indicates that the accused must 
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exercise that right after the summons has been issued to him and any further 
delay on his part to exercise that right does not avail to his benefit. 


Both the sides have relied on some of the authorities of the Supreme Court 
and some of this Court which will be noticed hereafter. One thing is pretty 
clear that the sample was collected on September 18, 1970 and the report of 
analysis had been received by October 1970. The prosecution was launched 
after about one month or so. The accused’ was asked to appear in January 
1971, that is about three months after the actual collection of the sample. The 

proceedings indicate that till about June 1971, the prosecution was trying to 
get the witnesses served and only the evidence ' before the charge was recorded 
in the month of July 1971. It is after that in September the accused applied. 

Even on the own showing of the prosecution witness No. 4, Pandharinath, such 
a sample could be preserved without deterioration only for a period of three 
to four months. With this evidence on record and further application by 
the accused in exercise of his right under s. 18(2) of the Act it is to be found 
that the prosecution had not been diligent enough to put the papers before the 
trial Judge in the present prosecution. In fact, as the dates referred to above 
indicate, the prosecution itself has been launched after the period of three 
months which means that the deterioration of the sample had already been 
started. This is clearly enough to sustain the acquittal of the accused for they 
are seriously prejudiced in such matters in getting the sample analysed from the 
Director of Central Food Laboratory under sub-s. (2) of s. 18 of the Act. 


However, the controversy as to the point of time when the accused must of 
necessity exercise his right has been raised in the present appeal and it may 
now be noticed. Section 11 prescribes the procedure to be followed by the 
food inspectors. Clause (o) of sub-s. (2) of s. 11 requires him to deliver one 
part to the person from whom the sample has been taken, to send another part 
for analysis and: retain the third part for production in case any legal pro- 
ceedings are taken or for analysis by the Director of the Central Food Labo- 
ratory under sub-s. (2) of s. 18, as the case may be. In this case, it is not 
disputed that the third part was with the food inspector Ramchandra and 
was produced during the trial on July 12, 1971 when P.W. 2 Ramchandra was 
examined. It is after this that the accused exercised his right in the month 
of September. 


Section 18(/) deals with the report of the public analyst and s. 18(2) 
which is the bone of rival contentions reads as follows :— 

“After the institution of a prosecution under this Act the accused vendor or the 
complainent may, on payment of the prescribed fee, make an application to the court 
for sending the part of the sample mentioned in sub-clause (i) or sub-clause (Hi) of 
clause (c) of sub-section (1) of section 11 to the Director of the Central Food Labora- 
- tory for a certificate; and on receipt of the application the court shall first ascertain 
that the mark and seal or fastening as provided in clause (b) of sub-section (I) of sec- 
tion 11 are intact and may then despatch the part of the sample under its own peal 
to the Director of the Central Food Laboratory who shall thereupon send a certificate to 
the court in the prescribed form within one month from the date of recelpt of the 
sample, specifying the result of his analysis”. 


Sub-section (5) of s. 13 may also be usefully extracted which reads as fol- 
lows :— 


“Any document purporting to be a’ report signed by a publio analyst, unless tt has 
been superseded under sub-section (3), or any document purporting to be a certificate 
signed by the Director of the’Central Food Laboratory, may be used as evidence of the 
facts stated therein in any proceeding under this Act or under sections 272 to 276 of the 
Indian Penal Code: 

Provided that any document purporting to be a certificate signed by the Director 
of the Central Food Laboratory shall be final and conclusive evidence of the facts stated 
therein”. 


cn | 
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The plain reading of subis., (2) .shows that the accused or the complainant arą 
enabled qn payment of :preacribed fees to seek analysis from the Diréetor of 
the Central Food Laboratory and the report made by the Director of the Cent- 
ral Food Laboratory . supersedes the report given by the Public Analyst and 
under the proviso to sub-8 (5) it is made final and conclusive evidence of the 
facts contained in that report. On closer scrutiny it appears that thə sam- 
ples which are P in sub-ol (4) or sub-cl. (ss) of cL (o). of. subs. (1) 
of g. 11 are- all subject matters. ‘upon which provisions of subs. (2) of s. 13 
would operate.’ The accused may in, & given case tender the sample given to 
him: under sib-cL (4) of ‘cl. (o) of subs. (J) of s. 11 and apply for anal gia 
_ ‘of that sample or he may cause the analysis to be made from the: auth 
mentioned of the sample or the part retained under sub-cl. (iW) of cl. (c) of 
sub-s. (1) of s. 11 of the Act. The right of the accused therefore reaches to 
both the parta,-that is, one part delivered. to him and another retained by 'the 
Food Inspector or ‘the ‘complainant, as the case may be. He may exercise that 
right once the prosecution is instituted under`the Act and obtain the report 
from the Director of the Central Food Laboratory, which is treated as-final 
evidence of facta. ‘The question arises“whether the prosecution has a similar 
right which is conferred upon the accused: to seek analysis from the Director of 
the Central Food Laboratory for sending the part of the sample mentioned in 
sub-cl. (+), or sub-cl. (s). The learned Assistant Government Pleader wishes 
to restrict the right of the prosecution only to the part under sub-cl. (4) of oL 
(0), while the learned counsel for the accused submits that on the plain reading | 
of the section prosecution can apply even to get the sample’ delivered under 
sub-cl. (îi) of el. (c) of subs. (J) of s. 11. 

It is to be noted that the section is.worded in the manner “conferring ihe 
right both on the accused as well as on the complainant. It does, not indicate 
the outer limit of the time “when this right has to be exercised. The complai- 

nant may, in a given case, therefore ‘be within its right, to take advantage - 
of sub-s: (2),,and apply to the Court for sending either of the samples that: is 
one under sub-cl. (+) or sub-cl. (sii) of cl. {c) sub-s. (1) of s. 11 to the Director 
of the Central Food Laboratories for certificate. There are no words of limita- 
tion as to the right of the. party jn a trial nor there are any words prescribing 
any time limit for exercise of that right. It is, therefore, not possible to accept 
‘that right of the complainant is restricted only to the sample retained under 
sub-cl. (ii). This analysis has beéome necessary in this.case for both the sides 
„arè contending that it is the conduct of the rival party that should be put in ~ 
issue ‘while considering the effectiveness or otherwise of the right-exercised | by 
the particular party. It is not merely the conduct of the accused according to 
the learned counsel for the accused that is in issue, but it is also the eanduct 
of the complainant who is also similarly clothed with the right that must ; be 
taken into’ account. 

The provisions of 3. 13(2) have been the iubeo matter of judicial consi- 
dergtion by this Court as well as by the Supreme Court under the particular 
facts and circumstances of the given cases... These decisions may briefly be re- 
viewed so as td understand the effect thereof on.the. present controversy. In 
Munpl. Corpn. of Delhi v. Ghisa Ram! the Supreme Court was dealing with 
an acquittal of the accused who had filed an application on October 4, 1963 in 
a prosecution instituted upon a complaint on May 28, 1962. The Director 
had reported that the sample of curd sent to him had become highly decom- _ 
posed and no dnalysis of it was possible and the case was tried in the absence 
of the report. of the Director of the Central Food Laboratory. Before the 
Supreme Court the main contention raised on behalf of the complainant was - 
that though, under the Act, a certificate of the Director of the.Central Food 
Dator has the effect of superseding the report of the Publid, Analyst, the àb- 


1 [1967] ALR. 8.0. 970. n ei 
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sence of at a certificate for any reason whatsoever will not affect the value and 

efficacy of the certificate given by the Public Analyst. While considering the 
submission the Court referred to the provisions of s. 18(2) and subs. (5) of 
that section and observed that sub-8. (5) will be attracted when in fact the Di- 
rector of the Central Food Laboratory. issues a certificate after analysis, If 
no certificate is issued, the report given by the-Public Analyst does not cease 
to be the evidence of the facts contained therein, nor does it become ineffec- 
tive merely Decause it could have been superseded by the certificate issued by 
the Director of the Central Food Laboratory. Though this was. the position 
found so as to enable the prosecution to rely on the report of the Public An- 
alyst given under s. 18(/), the Court further considered the provisions of 
s. 18(2) as far as the right of the accused was concerned in such atrial If the 
accused exercised the right conferred under s. 13(2) and the ‘certificate is isg- 
sued that certificate from the Director of the Central Food Laboratory would 
supersede the report given by the Public Analyst. If, on the other hand, the 
accused did not choose to exercise that right, the case against him can be 
decided on the basis of the report of Public Analyst. The Court then pro- 
ceeded to consider the cases where the accused purported to exercise the right 
and Director is unable to issue a certificate for some reason or the other inclu- 
ding that the sample of food had so deteriorated and become decomposed that 
no analysis of it was possible. With respect to the facts in that case where 
the opinion was given by the expert witness, the Court came to the conclusion 


of the Director supersedes the report of the Public Analyst and is 
evidence of its contents. Obviously, the right has been given 
that, for his satisfaction and proper defence, he should be able 
in his charge analysed by a greater expert whose certificate Is to be accepted by Court 
as conclusive evidence. In a case where there is denial of this right on account of the 
deliberate conduct of the prosecution, we think that the vendor, in his trial, is so seri- 
ously prejudiced that it would not be proper to uphold his conviction on 

the report of the Public Analyst, even though that report contmues to evidence 
in the case of the facts contained therein.” (Italics are ours). 

Now, this paragraph extracted from the judgment of the Supreme Court 
would indicate, firstly, as far as the accused was concerned, he had a statutory 
right for the purpose of proper defence to get the sample analysed by the 


to 
to 
to 


always be preserved and not denied to the accused. 

. The judgment of the Supreme Court hastens to lay down that whether there 
had been denial or not in exercise of this right is always to be found under 
the facts and circumstances of the particular case. As stated earlier, on the 
` facts of that case where the accused, in fact, had filed an application though 
at a very late stage of the trial, the Court came to the conclusion that the right 
under a. ra was put in jeopardy and therefore the acquittal of the accused 
was 

The instant case therefore is an authority that s. 18(2) gives a valuable 
right to the accused to seek analysis so as to substantiate his defence.- As I 
have indicated earlier a similar such right is given to the prosecution too. The 
effect of non-exercise of that right by the prosecution has ngt been considered 
in this case. It is perfectly possible to conceive of a case that after laun 
the prosecution the complainant itself moves an application under s. 18(2) 

B.L.R.—8, 
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immediately and tries to seek either. thé sample in the hand of the accused or 
the third sample being examined by the Director of the Central Food: Labo- 
ratory. In case the accused were for any reason to refuse to hand over the 
- sample for such analysis or take steps suo motu to get such a sample inspite 
of the application by the complainant, then surely it would be a case. where 
the accused has failed to exercise his right. Under the scheme of the Preven- 
tion of Food Adulteration Act, there is no indication that culpability :of the - 
accused can be inferred only because he does not take any step for the pur- 
pose of analysing the sample in his custody. It is one thing to say that he 
had:a right and has not exercised the same and it is another thing to say that 
he has exercised the right and that right was frustrated because of the facts 
and circumstances available in a particular given cage. If the complainant 
has a similar right as' that of the accused, the fact that the prosecution has 
not filed an application under s. 13(2) is also a relevant factor which can be 
taken into account. Such non-filing of application by the eomplainant can be 
viewed along with the other circumstances available on record nipte the 
accused has fled an application at a late stage of the trial. i 
In this respect the provisions of s. 11(2) are of some interest where tile per- 
son from whom the sample has been taken declines to accept one of the ‘parts, 
the food inspector is required to send intimation to the public analyst of such 
refusal and thereupon ‘the public analyst receiving a sample for analysis has to 
divide it into two parts and seal or fasten up one of those parts and, cause 
it, either upon receipt of the sample or when he delivers his report, to be de- 
livered to the food inspector who has to retain it for production in cage legal 
proceedings are taken. These provisions read with s. 13(2) .would show that 
_ even this. part which is received under s. 11(2) is still the one which is ‘refer- 
red to in s. 11(/)(c)(s) and is kept for analysis and can be reached on appli- 
cation being sent for further analysis by the Director of the Central ; Food 
Laboratory for a certificate. I have referred to these provisions tq point out 
that the part mentioned in sub-s. (2) of s. 11 is not in the possession of the 
accused. At is to be tendered at the trial by the prosecution and there the 
prosecution can exercise the right mentioned in sub-s. (2) by seeking.a further 
analysis from the Director of the Central Food Laboratory. Therefore, always 
in a given case it is the conduct of the prosecution that is of primary impor- 
‘tance and effort must ‘be to find out whether ultimately that what was' made 
available by the Legislature to the accused was preserved to him with all: expe- 
dition and efficacy that can be expected in such trials by the complainant 
who sets the law in motion. The usual grievance of the accused that the sam- 
ple gets deteriorated when the application is made can easily be for ed if 
after launching the prosecution, the complainant comes out with an application 
for analysis under s. 18(2) of the Act. , It is only where the complainant seeks 
to rely only on the ‘report of the Public Analyst and then the accused taking 
advantage of the inaction of the complainant comes out with an application 
which is made at late stage such an omission would come up for consideration. “ 
After all the provisions of s. 18(2) and 18(5) are merely provisions relating `, 
- to the steps to be taken during the trial of an offence. These are enabling ones ` 
and the accused can legitimately contend in a given case that he need not file 
an application so as to fasten the liability under the Act on his own head till he 
hears all'the evidence of the prosecution. This would surely include a step to . 
be taken by the prosecution under s. 18(2) of the Act. The matter can be 
, Viewed yet from another angle too. The accused vis called upon to enter his 
defence only after he is put to charge as his trial is held under Chapter XXI of ` 
the Code of Criminal Procedure and his plea is recorded at the stage indicated 
- by s. 255 of that Code. If, therefore, the prosecution or the complainant 
wants to avoid the likely result of the frustration of the right conferred on 
the accused, it must show that it was acting in a manner consistently to pre-, 
serve that right of the accused. As stated earlier, that can be done by’ fling 
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a simple applidation under s. 13(2) as soon as the prosecution is instituted and 
then the, grievance of the accused can never be conceived nor. can be heard. 

This is more so for as in the present case the complainant is possessed of the 
knowledge as to the’addition of preservative and its effectiveness. That know- 
ledge need not be attributed to.the accused. What type of preservative is 
added and for what period the sample would be fit for analysis are matters 
known to the prosecution and its experts. That being the position, the conduct 
of the prosecution or the complainant must be such that with all the data in 
its possession on these relevant matters, it has acted in a manner which can be 
found to be fair. Law, as it stands, does not make the report of Public Analyst 
conclusive of the guilt of the accused and prosecution cannot stop at ‘that. 
Provisions of s. 18(2) clearly enable it to have conclusive analysis of the part 
in the hand of the accused. That step can be taken and has not been taken is 
all relevant in a given case. The accused who, under our tenets of criminal 
law, is entitled to take advantage of the omissions on the part of the prose- 
cution can urge that his guilt cannot be found for no steps were taken to pre- 
serve unto him the valuable statutory right. His application, which must, of 
necessity, come in such a trial, has to be viewed along with the conduct of the 
prosecution itself. Merely because the accused chooses to make that applica- 
tion at a later stage of the trial, it cannot be said that his right was preserved 
or that prosecution conducted itself in a manner so that such a right was not 
denied to him. As indicated in Ghisa Ram’s case, it is after all for the defence 
that the accused has been given that right and his right and its frustration must 
be tested upon the backdrop of the conduct of the prosecution in a given case, 
Different considerations would obviously arise when the accused does not exer- 
cise his right at all by filing the application at any stage of the trial before the 
Magistrate under s. 13(2). Those are the cases where the accused cannot com- 
plain that his right has not been preserved. (See Babulal v. State of Gujarat 
and Ajitprasad v. State of Maharashtra). In both these cases the Supreme 
Court was considering the submissions on behalf of the accused that his right was 
frustrated in a trial where the accused did not at all file an application under 
s. 18(2) of the Act. Upon the facts, the Court found against the accused 
for it is implicit that the prosecution is entitled to rely on the report of the 
Public Analyst and if independent of the prosecution the accused wanted to 
exercise his right, he must take steps as is permitted by sg. 13(2) .of the Act. 
Observations in the latter decision viz. Ajitprasad’s case clearly indicate that 
once he exercises that right during the trial, different considerations will attain 
~ the result of the prosecution. Their Lordships have observed (p. 1688) : 

“.. Tt is clear from the sub-section that the appellant should have made an application 
after paying the prescribed fee if he wanted the part of the sample available with him 
to be sent to the Director for analysis. If he had made the application after peying 
the prescribed fee, the Magistrate would have had no option but to send the part af 
the sample for analysis by the Director. If tn pursuance of the application the part 
of the sample was sent to the Director and he had reported that the part of the sample 
‘was incapable of analysis for the reason that it was decomposed, the appellant could 
perhaps, have contended that he was deprived of his right to have the sample analysed 
by the, Director on account of the laches of the complainant and that he should be 
/ acquitted.” ; 

These observations therefore indicate that once the accused exercises his right 
under s. 18(2) and the Director of the Central Food Laboratory intimates that 
his. sample is so decomposed that it is not possible to make a report, the whole 
matter has to be reviewed so ag to find out whether the prosecution has con- 
‘ducted itself in 4 manner so as to preserve this right to the accused in all fair- 
ness. One of the decisions cited at the Bar and reported in State v. Bhagvan- 
das Gopaldgs* cannot be treated as good law in view of the decision of. the 


2 [1971] ALR. S.C. 1277. 4 (1960) 72 Bom. L.R. 28. 
8 [1972] ALR. S.C. 1681. 


420 THE BOMBAY LAW REPORTER. [voL. LXXVI. 


Supreme Court referred to above. In Ajtiprasad’s case the acquittal was on 
the very same ground that was the basis of acquittal in the case in Bhagwandas 
Gopaldas decided by this Court. The facts of <Ajitprasad’s case which ulti- 
mately considered the effect of non-filing of the application by the accused and 
merely making a submission on the sole ground of referring to the period of 
decomposition of the sample did not find favour also with this Court in State Y. 
Apiprasad Rambisan Sing? 

Another decision of this Court may also be referred to being RambAaroselal 
Bankelal v. The State of Haharashira® After considering the three Supreme 
Court decisions, the learned Judge pointed out that: 

“In Ghisa Ram's case the Supreme Court has not laid down that it is only in cases 
where there is default on part of the prosecution that it would not be proper to convict 
the accused person on the report of the Public Analyst. I have gone carefully through 
these three judgments and it appears to be established that such defence could be raised 
by the accused only where be has applied to the Court that one of the two samples be 
sent to the Director of the Central Food Laboratory and the Director of the Central 
Food Laboratory had reported that on account of the state of the sample no analysis 
by him was possible. Now, this result may occur: (a) on account of any default on the 
part of the prosecution, (b) on account of laches or similar defaults on the part of the 
accused and (c) on account of other reasons and circumstances in respect of which it 
cannot be said that there is any default either on the part of the prosecution or the 
accused.” 


It is further observed by the learned Judge that in his view, if the report of 
the Director of the Central Food Laboratory cannot be obtained on account of 
any fault on the part of the accused person, then surely be cannot be heard to 
complain that his valuable right has been lost and in such a case the Court 
will consider and may act on the opinion of the Public Analyst. In the case 
that was before the Court, the learned Judge found that when it cannot be 
decisively said who was at fault, the matter was entirely within the discretion 
of the Court and that the. appellant was entitled to benefit of doubt. By taking 
that view the Court allowed the appeal of the accused though the application 
obviously was made quite late during the trial. 

All these passage of judicial decisions indicate two classes of considerations, 
one being where the accused has not purported to exercise his right by filing 
an application under s. 13(2) and the other, he during the trial has exercised 
that right, but by the time he exercised the same, the sample had gone beyond 
the stage of analysis. In the first class of cases, it appears to be well-settled 
by the Supreme Court decision that the accused cannot be heard to complain 
that his right is frustrated for in fact be has not chosen to exercise the same. 
In the latter class of cases however, he is entitled to make that complaint and 
grievance; and if a grievance is made, the Court is bound to take into account 
all the facts and circumstances under which the prosecution was conducted, 
and as indicated earlier, all the factors must enter judicial decision of that 
issue so as to find out whether the statutory right under s. 13(2) was at all 
available when the application was made by the accused. 

As stated earlier, the conduct of the prosecution is really a decisive factor 
when an application is made by the accused at any stage of the trial. Legis- 
lature itself has not enacted when the accused or the complainant should come 
out with an application under s. 18(2). It is, therefore, not possible to con- 
trol the right of the accused so as to compel him to apply under that provision 
by laying down a particular period of time. If I were to do so, I would be 
legislating into the body of s. 18(2) itself a requirement of period. In its own 
wisdom the Legislature has created a right and it is left to the complainant 
who seeks the conviction of the accused to take all the steps necessary for 
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bringing home the guilt by the machinery provided by the Act. Section 13(2) 
is merely an enabling method of seeking better and conclusive evidence. Sub- 
section (5) is a rule of evidence and not the end of the trial. There may be 
still defences open to the accused inspite of the certificate obtained under 
sub-8. (5) which may ultimately defeat the case against him. It is therefore not 
possible to relieve the prosecution of the burden which it must always bear under 
our system and principles of Criminal Jurisprudence. In that. the prosecu- 
tion has to establish that the accused had not only the right but he was offered 
a proper and adequate opportunity and further that it was his conduct alone 
that has frustrated the same. That can be done by filing a simple application 
under s. 13(2) by the complainant. There is no reason or any principle which 
dictates that this omission cannot be treated as a relevant factor for there is 
no bar of making such application by the complainant so as to reach the sample 
in the hand of the accused for analysis. Handing over a sample under s. 11(2) 
of the Act is not an empty formality. It can be subjected to test and con- 
clusive evidence can be had during trial under s. 18(5). Not taking a step 
to have such evidence by the prosecution with full knowledge that time is 
running out to have it, are all matters of relevance when accused comes out 
with a plea that his right is frustrated. 

Now, applying all these principles to the present case, there is definite evi- 
dence that the complainant was knowing that the sample handed over to the ac- 
cused under s. 11(2) of the Act would deteriorate even with the addition of for- 
malin within a period of three to four months. The prosecution itself was launch- 
ed after three months. The accused was expected to appear on January 4, 1971 
and as indicated above till July 1971 charge was not framed. It is only in the 
month of July 1971, the stage indicated by s. 255 of the Code of Criminal Proce- 
dure was reached. After that the accused exercised his right in the month of 
September 1971. Before that the prosecution which was fully aware of the right 
of the accused did not take any steps whatsoever which it could have taken 
under s. 13(2) and in fact allowed the trial to linger on which ultimately result- 
ed in the frustration of the right of the accused to get a final and conclusive 
report from the Director of the Central Food Laboratory. It is clear that the 
sample was collected in September 1970 and Public Analyst’s Report was re- 
ceived in the month of October and there was no reason for the prosecution to 

‘further wait for launching the prosecution. Similarly, it is clear that the prosecn- 

tion could not produce all its evidence, even prior to the stage of the charge till 
July 1971. By that time on its own showing the right of the accused to get 
the sample analysed by filing proper application had in fact become nugatory. 
Under such circumstances when the prosecution was aware that the sample 
would get decomposed within a given time, the fact it omitted to have the 
analysis under s. 18(2) has to be viewed as in fact rendering the right of the 
accused ineffective. Therefore, ‘when an application was made in the month 
of September 1971 and Magistrate forwarded the same, the accused not only 
exercised his right but established that it was prosecution who has to be blamed 
for not preserving his rights under law. 


That being the position, the acquittal of the accused cannot be interfered 
with though for different reasons. On facts of the present case, there cannot 
be any dispute as to the collection of the samples and the report of the Public 
Analyst which by themselves were sufficient otherwise to lead to the conviction 
of the accused. However, as the right under s., 13(2) of the Act of the accused 
stood frustrated, no conviction can ensue and accused would be entitled to 
acquittal. 

In the result, the present appeal would stand dismissed. 


Appeal dismissed. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Dudhia. 


MAJOR 8. L. BHASIN v. Lt. Col. RUCY D. COLABAWALA.* 
Contempt of Courts Act (XXXII of 195%), Sec. 3(1)—Constitution of India, art. 215— 
Criminal Procedure Code (V of 1898), Secs. 87, 88, 1(2)—Contempt of Courts Act 
(LXX of 1971), Secs. 17(3), 15—Contemner remaining absent even after service of 
notice—-Whether High Court can issue proclamation for appearance of such contemner 
and order attachment of his property. 


The High Court while exercising its special jurisdiction in contempt nee 
which is inherent in all Courts of Record, has power to adopt its own procedure. 
So, if notwithstanding the service of notice, a contemner remains absent from the 
Court, the High Court is free to adopt the procedure laid down in ss. 87 and 88 
of the Criminal Procedure Code, 1898. 

The power conferred on the High Court by art 215 of the Constitution of India 
to punish contempt of itself necessarily inchides all powers incidental and con- 
sequential to that power. It must, therefore, include the power to issue a proclama- 
tion against the person absconding in accordance with the provisions of s. 87 of the 
Criminal Procedure Code, 1898 and attachment of his property under s. 88 of the 
Code. 


Sukhdev Singh v. Teja Singh,! distinguished. 


S. K. Irans, for the applicant. 
A. G. Katks, for respondents Nos. 1 and 2. 


VADYA J. The petitioner in Miscellaneous Civil Application No. 80 of 1971 
has filed the above application praying that a proclamation against resPon- 
dent No. 1, Lt. Col. Rucy D. Colabawala under s. 87 of the Criminal Procedure 
Code be issued and that attachment of all his moveable and immoveable proper- 
ties be made under s. 88 of the Criminal Procedure Code 

The material facts may be briefly stated as follows: Petitioner Major 8. L. 
Bhasin had filed an Appeal from Order No. 130 of 1971 against the order of 
the Bombay City Civil Court on the Notice of Motion in Suit No. 1202 of 1971 
and Civil Application No. 1983 of 1971. On September 2, 1971 Mr. Justice 
Nain passed the following order in the Appeal after hearing the counsel for 
both the parties :— 

‘Pending the heamng and final disposal of the suit the defendants through their 
Advocate (defendant No. 2 is present in Court) undertake to this Court not to trans- 
fer, alienate or part with the possesion of the vessel M.8.V. “Sagar Maher”. 

` In view of the above undertaking the appeal is not pressed. C. C. in suit. The 
defendants state that the engine of the above vessel is in their Pee and the under 
taking applies to the engine also. 

Hearing of the sult expedited.” 


The petitioner claims to be one of the owners and partners of Messrs. Coli 
Brothers Bhasin Mariners and the above mechanized sailing vessel is alleged to 
be one of the partnership assets in which the petitioner invested Rs. 40,850. 
Suit No. 1202 of 1971 pending in the Bombay City Civil Court was filed for dis- 
solution of the partnership alleging that by flagrant breach of the order passed 
by Mr. Justice Nain and in violation of the undertaking given by the respon- 
dents the respondents removed the engine of the suit vessel ontside the juris- 
diction of this Court to Mangalore and Calicut. The petitioner has filed Miscel- 
laneous Civil Application No. 80 of 1971 on November 27, 1971 in this Court 
praying that the respondents be punished for contempt of this Court under the 
Contempt of Courts Act. 


tDectded, August 9, 1978. Civl Applea- Application No. 80 of 1071. 
tion No. 1826 of 1073 in Miscellaneous Civil 1 [1954] A.I.R. 5.C. 186. 
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The petition was admitted and Rule was granted on November 29, 1971. 
Although the respondents have appeared through their advocate, who is also 
one of the party- respondents in the petition, respondent No. 1 never cared to 
remain present in Court. In the Miscellaneous Civil Application a bailable 
warrant was ordered to be issued against respondent No. 1 on April 10, 1973. 
A fresh non-bailable warrant returnable on June 11, 1973 was issued on April 
24, 1978 as respondent No. 1 did not care to remain present in Court. There- 
after the petitioner filed Civil Application No. 1526 of 1978 praying. for issue 
of proclamation against respondent No. 1 under the provisions of s. 87 of the 
Criminal Procedure Code and for attachment of the moveable and immoveable 
properties of respondent No. 1 and his respective share in them under the pro- 
visions of s. 88 of the Criminal Procedure Code. This Application was admitted 
and Rule was ordered to be heard on August 9, 1973. On June 14, 1978 the 
petitioner was also directed to get notice of the ‘application published i in ‘‘The 
Times of India” and ‘‘Bombay Samachar’’ before July 9, 1978. The peti- 
tioner has produced the publication of the notice in “The Times of India” 
dated July 8, 1973 and ‘“‘Bombay Samachar” dated June 23, 1973. Respon- 
dent No. 1 has not cared to appear in spite of this publication of the notice in 
the press. 

Mr. Katki, who continues to appear for respondents Nos. 1 and 2, contended 
that a proclamation against respondent No. 1 and of attachment could not be 
made under the Criminal Procedure Code in view of the decision of the Supreme 
Court in Sukhdev Singh v. Teja Singh. That decision has no application to 
the facts of the present case because Bose J., who delivered the judgment in 
that case, pointed out that that was an unusual application for a transfer of 
certain contempt proceedings from Pepsu High Court to any other High Court. 
As the law then stood the Supreme Court held that even the Supreme Court 
had no jurisdiction to transfer the proceedings having regard to the powers of 
the High Courts to punish for contempt under art. 215 of the Constitution. 

It is true that in the course of the judgment, the Supreme Court has observ- 
ed that the power of a High Court to institute proceedings for contempt and 
punish where necessary is a special jurisdiction which is inherent in all Courts 
of Record and s. 1(2) of the Criminal Procedure Code expressly excludes 
special jurisdictions from its scope. The Supreme Court has also observed 
(p. 18S) 

..But however that may be, Sir Barnes Peacock made it clear that: the words _ 
ane oiher law’ in section 5 of the Criminal Procedure Code do not cover contempt 
of a kind punishable summarily by the three chartered High Courts,” 


The Supreme Court did not decide that no provision of the Criminal Procedure 
Code could be adopted by the High Court where the contemner fails to remain 
present at the hearing of the contempt proceedings. On the contrary, the 
Supreme Court has also observed in that very case that (p. 190): 

“We hold, therefore, that the Code of Criminal Procedure does not apply in matters 

of contempt triable a es The High Court can deal with it summarily 
and adopt its own procedure.. 
As the High Court has nine: to adopt its own procedure, it is free to adopt 
the procedure laid down in ss. 87 and 88 of the Criminal Procedure Code 
where the gontemner remains absent from Court notwithstanding the’ service 
of notice as in the present case. 

Mr. Katki further argued that under the Contempt of Courts Act, 1971, 
s. 17(3) lays down that the Court may, if it is satisfied that the person charged 
under rà. 15 is likely to abscond or keep out of way to avoid service of the notice, 
‘order the attachment of his property of such value or amount as it may deem 
reasonable and, therefore, this Court cannot adopt any other procedure and 
s. 15 applies only to criminal contempt as defined in the Contempt of Courts 


1 [1954] A.LR. S.C. 186. 
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Act, 1971. This contention must be rejected firstly because the present case 
is governed not by the Contempt of Courts Act, 1971, but by the old Contempt 
of Courts Act, 1952 and secondly because even the Contempt of Courts Act, 
1971 lays down in s. 22 that the provisions of the Act shall be ‘‘in addition 
and not be in derogation of provisions of eny other law relating to Contempt 
of Courts”. Mr. Katki’s contention is, therefore, without any substance. 


Mr. Katki could not dispute that this Court had power under art. 215 of the 
Constitution of India to punish for contempt of itself. But he argued that 
that article did not confer on this Court the power to issue process for securing 
the presence of the contemner. If this Court had power to punish, it must 
have all powers incidental and consequential to that power. It must, therefore, 
include the power, where necessary, to issue a proclamation far appearance and 
attachment. Civil Application No. 1526 of 1978 is, therefore, allowed. A procla- 
mation against respondent No. 1 shall be issued in accordance with the 
provisions of s. 87 of the Criminal Procedure Code read with art. 215 of the 
Constitution of India and s. 3(/) of the Contempt of Courta Act, 1952 read 
with s. 88 of the Criminal Procedure Code. Attachment of all the moveable 
and immoveable properties of respondent No. 1 shall also be issued in respect 
of properties, the particulars whereof shall be furnished by the Petitioner by 
filing a proper affidavit with an undertaking to compensate any person who 
may suffer any harmful consequence as a result of such attachment. Rule 
absolute. Costs, costs in the Miscellaneous Civil Application. As respondent 
No. 1 has not cared to appear in Court, it is not necessary to furnish the copy 
of this affidavit to him or to his advocate who stated that he will not be able to 
make respondent No. 1 remain present in Court. 


Order accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bhole. 
RAMKRISHNA. BABURAO MASKE 


v. 
KISHAN SHIVRAJ SHELKE.* 


Indian Penal Code (Act XLV of 1860), Secs. 415, 417, B, 24—Marrtage concealing fact 
of pregnancy—Whether prosecution ts tenable under s. 415, Indian Penal Code. 


Dishonest concealment of fact under s. 415, Indian Penal Code, 1860, should be 
with intention of causing wrongful gain to one person or wrongful loss to another 
person, For the purpose of causing wrongful lom or wrongful gain the prosecution 
should establish that the gain or loss was by unlawful means and was af property to 
which the person gaining was not legally entitled. The result of concealment af 
facts should be for the purpose of wrongful gain by unlawful means of property. 

Therefore, where a woman after about five months of her marriage gives birth to 
a child by another person, her husband cannot have her punished under s. 417 of 
the Indian Penal Code for dishonest concealment of the fact of pregnancy, as it 
shows there was no wrongful gain to the accused nor was there any wrongful logs 
to the complainant of any property. 

Queen Empress v. Rakma Kom Sadhu! and In re K. Rama Rao, referred to. 


A.M. Dabir, for G.D. Deshpande, for the original complainant. 
K.Y. Mandlsk, for the original accused. i 
B.D. Kombis, Assistant Government Pleader, for the State. 
“Decided, February 1/5, 1974. Criminal Case No. 600 of 1970. 

Appeal No. 448 of 1972, from the orders of 1 (1886) I.L.R. 11 Bam. 59. 
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Buyouts J. This is an appeal by the complainant, who has failed in getting 
the accused, whom he prosecuted, convicted. He prosecuted them for offen- 
ces punishable under s. 417 read with s. 34, Indian Penal Code, but the learn- 
ed Magistrate, Kaij, District Bhir, was not satisfied with the merits of the 
case and, therefore, acquitted all the six accused. : 

The complainant is the unfortunate husband of accused No. 3 who is said 
to have been offered by her parents, accused Nos. 1 and 2 and some mediators, 
who were discharged. It is said that the marriage of the complainant with 
accused No. 8 was settled on May 25, 1970 and was performed on June 1, 1970. 
Accused No. 3 came to stay with the complainant on that day. They lived as 
husband and wife and she delivered a child on November 19, 1970 after about 
five months from the date of the marriage. She was taken to Ambejogai hos- 
pital and the doctor’s report was that the child was delivered with seven 
months’ pregnancy. The complainant’s case is that he had married her at the 
time when she had already conceived much before the time of the marriage. 
It is, therefore, his case that her parents as well as she concealed from him 
the fact of her pregnancy at the time of the settlement of marriage and also 
at the time of marriage and thereby they have cheated him. The parents 
denied having any knowledge about the conception of their daughter and ac- 
cused No. 3 also denied having cheated the complainant. 

The learned Magistrate after considering s. 415, Indian Penal Code found 
that ‘‘dishonesty’’ is one of the ingredients of that section and that it is con- 
nected with property. He was, theréfore, satisfied that the case of the com- 
plainant did not fit within the purview of s. 415, Indian Penal Code. He, there- 
fore, acquitted all the accused. The point, therefore, that arises here for 
consideration is whether the order of acquittal passed by the learned Magis- 
trate is legal and proper. 

Section 415, Indian Penal Code, is as follows: 

“415. Whoever, by deceiving any person fraudulently or dishonestly induces the 
person so deceived to deliver any property to any person, or to consent that any per- 
son shall retain any property, or intentionally tnduces the person so deceived to do 
or omit to do anything which he would not do or omit if he were not sọ deceived, 
and which act or omission causes or is likely to cause damage or harm to that person 
in body, mind, reputation or property is said to ‘cheat’. 

Erplanation.-A dishonest concealment of facts is a deception within the meaning 
of this section.” 


Therefore, this section requires deception of any person not only in the 
case of one who fraudulently or dishonestly induces that person to deliver any 
property or to consent that any person shall retain any property but also in 
the case of one who intentionally induces that person to do or omit to do any 
thing which he would not do or omit if he was not so deceived. Therefore, 
deception of any person is a common factor. This ingredient has necessarily, 
therefore, to be established. In the explanation of the section, ‘‘dishonest 
concealment of fact’’ is a deception within the meaning of this section. There- 
fore, the prosecution has to establish dishonest concealment of facts. What is 
‘dishonesty’ is also defined in s. 24, Indian Penal Code. Whoever does any thing 
with intent of causing wrongful gain to one person or wrongful logs to another 
person is said to do that thing dishonestly. Wrongful gain and wrongful loss 
are also defined in s. 23, Indian Penal Code. Wrongful gain is gain by un- 
lawful means of property to which the person gaining is not legally entitled. 
Wrongful loss is loss by unlawful means of property to which the person 
losing is legally entitled. Therefore, in the matter of deception there should 
be intention of wrongful gain to one person or wrongful loss to another per- 
son. This means that there should, be a gain by wrongful means of property. 
In so far as the facts and circumstances of our case are concerned, the ques- 
tion of property does not arise at all. 


f 
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Now it is true that accused No. 1 has offered his daughter accused No: 3, 
to the complainant by not disclosing the fact of pregnancy. There was also. 
naturally harm to the reputation of the complainant on account of conceal-, 
ment of the facts. The delivery of the child as a result of conception much ' 
before the`marriage has also harmed his reputation. All this is because ‘of 
the éoncealment of pregnancy by the bride, accused No. 3 herself, ‘and also per- 
haps by her parents. They have also induced the complainant to marry accu- 
sed No. 3 by concealing this fact. The dominant motive was to perform the 
marriage of accused No. 3 with the complainant. All ‘this, however, does not 
at all show that there was a kind of deception within the meaning of s. 415, 
Indian Penal Code, because there cannot be a dishonest concealment of fact. 
which in turn is with respect of property. 


An offencé under s. 415, Indian Penal Code, would be complete only wien 
somebody by deceiving any person intentionally induces the pergon 
so deceived to do or omit to do anything which he would not do or--omit 
if ho was not so deceived and which act or omission causes or is likely to ` 
cause damage or harm to' that person in body, mind, reputation or property. 
Under the explanation to s. 415, Indian Penal Code deception. of any person 
would be as a result of dishonest concealment of fact. It is necessary for the 
prosecution also to establish that there was deception of any person and ‘in 
consequence of the deception intentional inducement to do or omit to do 
must be there. In my view when there is dishonest concealment of fact that 
should be with intention of causing wrongful gain to one person or wro 
loss to another person. For the purpose of causing wrongful loas or wrongful 
gain the prosecution has to establish that gain or loss was by unlawful means 
and that was of property to which the person gaining or losing was not legally 
entitled. In other words, the result of concealment of fact should be for the pyr- 
pose of wrongful gain by: ‘unlawful means of property. In the instant alleged 
cheating such a dishonest concealment of fact i is absent. The facts of our case, 
therefore, show that there'was no wrongful gain to the accused nor there was 
any wrongful loss to the complainant. If that is so, then one of the ingre- 
dients viz. dishonest concealment of fact cannot be said to have been establi- 
shed in this cage. 


Mr. Dabir invite? my attention to Queen Empress v. Rakma Kom Sadhu! 
where the Division Bench'of this Court was considering the case of a prosti- 
tute under s. 269, Indian Penal Code. This section is with reference to! a 
negligent act likely to spread infection of a disease dangerous to life. It was 
held that the prostitute who while suffering from syphillis communicates the 
disease to a person who has sexual intercourse with her is not liable to p 
ment under s. 269, Indian Penal Code for a negligent act of spreading infections 
disease dangerous to life. There was an obttsr observation by West J. S 
separate judgment that if there was any offence, it was one of cheating p 

able under s. 417 or 420, Indian Penal Code and to establish it there should be 
evidence believed by the Magistrate that intercourse was induced by misre- 
presentation on the part of the diseased person. Such obter observations, in 
my view, will not be of any help to Mr. Dabir but then he relies on another 
case: In re K. Rama Rao*. This was a case of an accused who had applied for 
the post of a Supervisor (Civil Engineering) to the Public Service Commis- 
sion and who after considering his application selected him as one of the can- 
didates for appointment. After his appointment in the temporary post he 
was arrested and charged under s. 416, Indian Penal Code, for personation. 
Two sets of circumstances against the accused were found by two -lower 
Courts, The first was that the accused represented himself to be K.V. Ram- 
rao holding the qualification of a licentiate in Civil Engineering from an En- 
gineering College, Guindy, Madras to secure the post of an Overseer and waa. 


1 (1886) LL.R. 11 Bom. 59.’ 2 [1060] A.LR. A.P. 441. 
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appointed as such. The second was with respect to obtaining a professional 
certificate on which tho accused relied to entitle him to B.E. degree. He 
was convicted for the offence under ss. 419 and 420, Indian Penal Code. It 
was urged on. conviction of the accused under s. 420, Indian Penal Code in the 
revision application that that was not a case in which on account of any de- 
ception any person has been induced to deliver any property. The ground 
that had been taken was that it was the Government who had appointed the 
accused and mere selection by Public Service Commission for appointment by 
Government would not constitute delivery of any property to the accused by 
the Public Service Commission, but it was conceded in that case that the 
posting of a person to any service was property and, therefore, the Division 
Bench did not find it necessary to go into the nicety of the question inasmuch 
as the restrictive scope s. 420, Indian Penal, Code, created difficulties in the 
matter of application of that section to the facta of that case. The convic- 
tion under s. 420, Indian Penal Code was therefore held to be not proper and 
the accused was acquitted of the offence under that section but the conviction 
under s. 419, Indian Penal Code was upheld. I do not, therefore, think that 
this case can also in any way help Mr. Dabir. I am of the view that all the 
ingredients of the offence under s. 417, Indian Penal Code, with which the 
accused was charged have not been established in this case. The learned 
Magistrate, therefore, was right in acquitting the accused. 

I, therefore, confirm the order of acquittal of the accused passed by the 
trial Court and dismiss the appeal filed by the complainant. 


Appeal dismissed. 


APPELLATE CIVIL. 


Before Mr. Justice Nathwani and Mr. Justice S. K. Deal. 
HABIB AHMED KHUDABUX v. ABDUL KHADAR REHMANJI.?* 


Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 
28(1)—Bombay Rents, Hotel and Lodging House Rates Control Rules, 1948, Rules 5, 8 
~Ctoil Procedure Code (Act V of 1908), O. XXI, r. 98—Order made by single Judge 
of Presidency Small Causes Court under O. XXI, r. 98 of Code in execution of decree 
for ejectment passed under s. 28(1) of Bombay Rent Act—Whether appeal les to 
Bench of that Court against such order. 


An appeal lles to the Bench of the Presidency Small Causes Court at Bombay from 
an order made by a single Judge of that Court under O. XXI, r. 98 of the Civil 
Procedure Code, 1908, in execution of a decree for ajectment paseed under s. 28(1) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. 

V. M. Bhaskar v. R. A. Havelitvala and Mrs. Safla Sheikh Abdul Latif v. Aminabal 
G. B. Shivji! disapproved. 

Hemchand v. Subhkaran,?2 Keshavlal v. Chinubhai,3 Pranlal Calanchand Shah v. 
Dinyer Apsandyer Kermani and Shah Pranlal Calanchand v. Vithal Thavda Shetty+ 
and Sushila Kashinath v. Harilal Govind#,5 referred to. 

Rules 5 and 8 of the Bombay Rents, Hotel and Lodging House Rates Control Rules, 
1848, explained. 


V. O. Megham, for the applicant. 
J. AL. Ratnans, for opponent No. 1. 
C. B. Menon, for opponent No. 8. 


*Decided, August 23, 1973. Civil Revision 3 (1967) 8 Guj. L.R. 772. 
Application No. 431 of 1972. 4 (1967) Chil Revision Application No. 
1 (1070) Special Civil Application No. 1984 of 1968, with Civil Revision Apr licaticn 
2558 of 1967, with Special Civil Application No. 1985 of 1962, decided by Palekar J., on 
No. 1421 of 1970, decided by Bhasme J., on February 1, 1967 (Unrer.). 
August 27, 1870 (Unrep.}. 5 (1068) 73 Bom. L.R. 320, S.C.. s.c, 
2 (1966) 68 Bom. L.R. 837. [1071] A.I.R, S.C. 1405, 
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NatHwaNniI J. This Revision Application by one Habib Ahmed Khudabux 
who had obstructed the execution of a decree obtained by respondent No. 1 
against respondent No. 2 is referred to a Division Bench by Mr. Justice Vima- 
dalal as he thought that there were conflicting decisions of single Judges of this 
Court on the point, namely, whether an appeal lies to a Bench of the Presi- 
dency Small Causes Court at Bombay from an order made by a single Judge 
of the said Court under Order XXI, rule 98 of the Code of Civil Procedure in 
execution of a decree passed under s. 28(/) of the Bombay Rents, Hotel ‘and 
Lodging House Rates Control Act of 1947 (hereinafter referred to as the as 
Act). 

Respondent No. 1 is the owner of a property situate at Victoria Gardea 
Road, Bombay, and, aecòrding to him, respondent No. 2 was a monthly tenant 
of a shop on the ground floor of the said property at a rent of Rs. 50° per 
month. In 1962 respondent No. 1 (original plaintiff) filled R.A.E. Suit No.: 257 
of 1962 against respondent No. 2 to recover possession of the said shop in; the 
Small Causes Court at Bombay under s. 28(/) of the Rent Act and obtained 
an ejectment decree on April 9, 1965. Respondent No. 2’s appeal to the appel- 
late Bench against the said decree was dismissed on February 25, 1969. In Nov- 
ember 1971, respondent No. 1 started execution proceedings in the Small 
Causes Court to recover’ possession of the suit premises. As the present peti- 
tioner and his mother, respondent No. 3, obstructed the execution, respondent 
No. 1 took out an obstructionist notice. On February 17, 1972 the learned trial 
Judge passed an order under O. XXI, r. 98 of the Code directing respondent 
No. 1 to be put into possession of the said shop. An appeal preferred by the 
present petitioner against the said order to a Bench of the Court of Small 
Causes was dismissed on. July 14, 1972 on the ground that the said order Was 
not appealable. Against that order the petitioner has preferred this revision 
application. 

In order to decide the'-point it is necessary to refer to relevant provisions 
of law and rules. The Small Causes Court in Bombay is established under 
the Presidency Small Cause Courta Act, 1882 (hereinafter referred to: as 
the Small Cause Courts Act). Chapter IV containing sa. 18 to 22 defines the 
jurisdiction of Small Causes Court. Section 18 restricts it to suits of divil 
nature when the amount or value of the subject-matter does not sxeeed 
Ra. 8,000 and s. 19 specifies suits in which the Court shdll have no jurisdiction. 
Chapter V containing ss. 23 to 36 lays down the procedure in suits cognisable 
by the Small Causes Court. Chapter VI containing ss. 37 to 40 provides for 
new trials. Section 87 lays down that every decree and order of the Small 
Causes Court shall be final and conclusive save as otherwise provided in Chapter 
VI. Section 88 provides for a new trial of contested cases. Chapter VII which 
contained ss. 41 to 49 prior to the Maharashtra Amending Act No. XLI of 
1968 deals with recovery of possession of immovable property. Chapter WITT 
provides for issue of distress warrant to recover arrears of rent. 

As regards the procedure to be adopted in a suit or proceeding in any Court 
of Small Causes, s. 8 of the Civil Procedure Code, 1908, lays down that pave as 
provided in certain specified sections of the said Code and by the Presidency 
Small Cause Courts Act, provisions of the said Code shall not extend to any 
such suit or proceeding provided, however, that the High Court may ditect 
that any such provisions with such modifications and adaptations as may be 
specified shall extend to such suits or proceedings in such Court. Section 9 of 
the Small Cause Courts Act also empowers the High Court to frame rules and 
prescribe the procedure to be followed by the Court of Small Canses. According- 
ly, in exercise of powers conferred upon it as aforesaid the High Court of Bom- 
bay has framed rules known as the Presidency Small Cause Court Rules, Bom- 
-bay. Rule 1(2) applies to the Small Causes Court the portions of the Code of 
Civil Procedure with its First Schedule as amended upto May 1, 1968 as speci- 
fied in the first column of the Schedule to the said rules subject to the addi- 
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ions, alterations and modifications specified in the second and third columns 
of that Schedule, and the procedure prescribed thereby is the procedure to be 
followed in the Small Causes Court in all suits cognizable by it, except where 
such procedure is inconsistent with the procedure preseribed by any specific 
provisions of the Small Cause Courts Act. 


The Rent Act of 194% which repealed the Bombay Rent Restriction Act, 
1939, came into force in Greater Bombay on February 18, 1948. By s. 28(J) 
of the Rent Act exclusive jurisdiction in Greater Bombay is conferred on 
the Bombay Small Causes Court to entertain and try any suit or proceeding 
between a landlord and a tenant relating to the recovery of rent or possession 
of any premises to which any of the provisions of Part II apply and to decide 
any application made under this Act and to deal with any claim or question 
arising out of this Act or any of its provisions. There is an explanation to the 
gaid s. 28 which is referred to later. Section 29 provides for appeal and review 
from a decree or order made by the Court of Small Causes exercising jurisdic- 
tion under s. 28 to a Bench of two Judges of the said Court in Greater Bombay. 
Two provisos were added to s. 29(/) by the Bombay Act No. 61 of 1953 which 
are considered hereinafter. Section 31 is important and reads as follows: 

“31. The Courts specified in sections 28 and 29 shall follow the prescribed procedure 
in trying and hearing suits, proceedings, applications and appeals and in executing orders 
made by them.” 

Seetion 49 confers rule making powers on the State Government. Sub- 
clause (14) of s. 49(2) is material and says as under: 

“the procedure to be followed in trying or hearing suits, proceedings (including pro- 
ceedings for execution of decrees and distress warrants), applications, appeals and execu- 
tion of orders;” 


In exercise of the powers conferred on it the State Government has made rules 
known as Bombay Rents, Hotel and Lodging House Rates Control Rules, 1948 
(hereinafter referred to as the Rent Control Rules). Rules 5, 7 (part) and 8 
of the said Rules read as follows: 

5. Procedure for suits the value of the subject-matter of which does not exceed 
Rs. 3,000 and for proceedings for execution of decrees and orders passed therein and for 
distress acarrants.—In such of the following sults and proceedings as are cognizable by 
the Court of Small Causes, Bombay, on the date of the coming into force of these Rules, 
namely:— 

(1) sults relating to the recovery of rents or charges for boarding, lodging or other 
service provided in a hotel or a lodging house when the amount or value of the subject- 
matter does not exceed Rs. 3,000; 

(2) proceedings under Chapters VO and VII of the Presidency Small Cause Courts 
Act, 1882, and 

(3) proceeding for execution of any decree or order passed in any such suit or 


the Court of Small Causes, Bombay, shall follow the practice, and procedure provided for 
the time being (a) in the said Act, except Chapter VI thereof, and (b) in the rules made 
under section 9 of the said Act. 

7. (part): Procedure in applications for fixing standard rent, etc.—(1) In miscel- 
laneous applications the Court of Small Causes, Bombay, shall follow as far as may 
be and with the necessary modification, practice and procedure applicable to suits re- 
ferred to in rule 5 as if such applications were sults for sums not exceeding Rs. 1,000:... 

8. Procedure for other suits.—In sults and proceedings other than those referred to 
in rules 5 and 7, the Court of Small Causes, Bombay, shall, as fer as may be and with 
necessary modifications, follow the procedure prescribed for a cdurt of first instance by 
the Code, including Order XXXVI as modified in its application to the State 
of Bombay:...” ; 

There is a proviso but it is not material for the present purpose. 
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From the provisions of s. 28(/) it will be seen that the Rent Act confers 
exclusive and complete jurisdiction on the Bombay Small Causes Court to 
entertain and try suits and other proceedings specified in s. 28(/). Section 29 
gives right to appeal and revision from a decree or order made by the ‘Court 
exercising jurisdiction ‘under s. 28. It is also important to notice here that 
g. 31 enjoins upon the, Court to follow the prescribed procedure in trying and 
hearing suits, proceedings ete. Therefore, the Court of first instance which 
hears the matters specified in s. 28(/) must follow the procedure prescribed by 
the Rent Rules, i.e. Rules 5, 7 or 8 according to the nature and amount or 
value of the subject-matter involved. 

Now, in considering whether the Order made on February 17, 1972 under 
O. XXI, r. 98 in the present case is appealable the first question arises, 
whether in passing the said order the trial Judge was exercising jurisdiction 
under s. 28(/). Apart from any authorities to which we shall presently refer, 
the Bombay Small Causes Court has jurisdiction under s. 28(1), inter alia, to 
entertain and try any, suit or procesding between a landlord and a a 
relating to the recovery of possession of any premises to which the Rent Act 
applies. There is no dispute that in executing an ejectment decree obtained 
in a suit under s. 28(/) the landlord is seeking to recover possession: from 
the tenant, but it is contended by the respondent-landlord that an execution of 
a decree for possession is not a ‘‘proceeding’’ within the meaning of s. 28(J), 
and therefore, an order passed under O. XXI, r. 98 of the Civil Procedure Code 
cannot be said to have been made by the Court in exercise of ite jurisdiction 
under s. 28(/). In our view ‘‘proceeding’’ is a term of wide import and 
having due regard to the object of the Legislature in creating Courts of ex- 
clusive jurisdiction to entertain and try certain matters relating to landlords 
and tenants, it would include an execution proceeding of a decree passed under 
s. 28(1). But the point seems to have been put beyond eontroversy id the 
Explanation to s. 28. ‘It reads: 

“In this section ‘proceeding’ does not include an execution proceeding arising! out of 

a decree passed before the coming into operation of this Act.” 


In the above proviso it is implicit that a ‘‘proceeding’’ includes an execution 
proceeding of a decree and insofar as the said provision clarifies this position, 

it serves as an explanation to the s. 28 but it also excepts from the scope of 
’? an execution proceeding of a decree passed before the: Rent 
Act came into force and to this extent it is a proviso to the said s. 28.: This 
view is further reinforced by the provisions of s. 49(2)(%#) which clarifies the 
scope of the said term ‘‘proceedings’’ by adding thereafter in the bracket the 
words ‘‘including proceedings for execution of decrees...*’. This may also 
explain why s. 81 which, inter alta, refers to “proceeding” does not apecifi- 
cally mention the execution of decrees, though it expressly refers to the exe- 
. cution of orders. In our view, therefore, on a fair and plain reading of the 
word ‘‘proceeding’’ in s. 28(/) and the Explanation in the light of the said 
provisions of s. 49(2) (ṣi), it includes an execution proceeding of-a decree, and. 
therefore, in executing an ejectment decree passed under s. 28(J) the ‘Small 
Causes Court exercises jurisdiction under s. 28(/). 

Next, s. 29(/) confers a general right of appeal from any decree or aie 
made by the Court under s. 28. Two provisos to s. 29(/), however, cut' down 
the scope of such right of appeal. Proviso (I) says that no speh appeal shall 
lie from a decree or order in respect of which no appeal lies under the Code of 
Civil Procedure, 1908. In order, therefore, to see whether proviso (I) ‘is at- 
tracted in any particular case, one has to turn to the relevant Rent Control 
- Rules, i.e. Rules 5, 6 and 8, to find out what provisions of the Code of Civil 
Procedure are. made applicable to the decrees and orders made under s..28(J) 
and whether the same do or do not provide for appeal against such decrees or 
orders. Further, proviso (II) bars an appeal from a decree or order in any suit 
or proceeding instituted in Greater Bombay (other than snit or proceeding 
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relating to possession) in which the plaintiff seeks to recover rent and the 
amount or value of the subject-matter of which does not exceed Rs. 3,000. It 
would have been noticed that a decree or order made in a suit or proceeding 
relating to possession is excluded from the purview of proviso (IL) and, there- 
fore, an appeal from such a decree or suit is not subject to any pecuniary res- 
triction; and an appeal against such a decree or order will lie, irrespective of 
the amount or value of the subject-matter involved therein, if the requirements 
of proviso (I) are satisfied. 

Turning next to the Rent Control Rules it would be seen that Rule 5 
applies to the suits'and proceedings specified in sub-rules (/), (2) and (3) 
thereof the practice and procedure provided for the time being (a) in the 
Small Cause Courts Act, except Chapter VI thereof, and (b) in the rules made 
under s. 9 of the said Act. Snb-rule (/) of Rule 5 speaks of suits relating to the 
recovery of rent or charges for boarding, lodging houses etc. when the amount 
or value of the subject-matter does not exceed Rs. 3,000, sub-rule (2) of pro- 
ceedings under Chapters VII and VIII of the Small Cause Courts Act and 
sub-rule (3) of proceedings for execution of any decree or order Passed in any 
such suit or proceeding. It would be noticed from the above provisions that 
the only suits referred to in rule 5 are suits relating to recovery of rents or 
charges where the amount does not exceed Rs. 3,000 and the suits relating to 
recovery of possession under s. 28(/) do not fall within the scope of Rule 5(/). 
As regards the pecuniary limit of Rs. 3,000 it is worth recalling that s. 18 of 
the Small Causes Court Act confines its ordinary jurisdiction to suits of civil 
nature when the amount or value of the subject-matter does not exceed Ra. 3,000. 
This seems to be the reason why at the beginning of rule 5 it is stated ‘‘In such 
of the following suits and proceedings as are cognizable by the Court of Small 
Causes, Bombay...’’ But it is to be kept in mind that after the passing of the 
Rent Act the jurisdiction to entertain and try suits, inter alia, relating to the 
recovery of rent or charges is conferred upon the said Court by s. 28(/) of the 
Rent Act and in so entertaining and trying such suits the Small Causes Court 
does not exercise its ordinary civil jurisdiction under the Small Cause Courts 
Act. It appears that since such ordinary jurisdiction of the Small Cause Courts 
extends upto Rs. 3,000 rule 5(/) also prescribes the same procedure as is to be 
followed by the Small Causes Court in respect of its ordinary civil jurisdiction 
under the said Act and the rules made under s. 9 of the said Act. It may be 
pointed out that under the procedure so prescribed no appeal is provided by 
O. XXI, r. 98 of the Code of Civil Procedure as the said rule is continued to 
be applied without providing for a right of appeal from an order thereunder. 
Therefore, the position regarding appealability of a decree under rule 5(J) or 
an order made in execution of such a decree accords with the express provi- 
sion of item (+) of proviso (II) to s. 29(/) of the Rent Act. 


Coming next to the provisions of sub-rules (2) and (3) of rule 5 in regard 
to the proceedings under Chapter VII of the Small Cause Courts Act they seem 
anomalous. So far as proceedings under Chapter VIII (Distress) of the said 
Aet are concerned, they are obviously covered by the rule making power con- 
ferred expressly by s. 49(2) (iii) of the Rent Act. Now, the provisions of Chap- 
ter VII before the same were amended by the Maharashtra Amending Act (XLI) 
of 1963 contained a group of ss. 41 to 49 which provided for recovery of posses- 
sion of immovable property. The reason for including the proceedings under 
Chapter VII in Rule 5(2) may have been that proceedings under Chapter VII 
were pending at the date when the Rent Act of 1947 came into force and by vir- 
tue of the proviso to s. 60 the same had to be disposed of according to the provi- 
sions of the Rent Act. Section 51 which was retrospectively introduced by s. 11 of 
the Bombay Act No. 3 of 1949 declared that references to suits or proceedings in 
the Act shall include references to proceedings under Chapter VII of the Small 
Cause Courts Act, 1882. The above view found favour with the Gujarat High 
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Court in Motibhai v. Panachand.! However, the said expression in Rule 5(2) 
would not, in any event, include any such proceedings under Chapter VL com-' 
menced after the Rent Act came into force. In a Full Bench decision of. this 
Court in Datiatraya Krishna v. Jairam Ganesh? the applicability of provisions 
of Chapter VII as they stood before the Maharashtra Amending Act No. 41 
of 1963 came into force on June 1, 1964, was considered. The said provisions 
are summarised at page 670 and it is not necessary to set them out here. It 
was held by the Full Bench that in view of the exclusive jurisdiction confer- 
red on the Small Causes Court under s. 28 of the Rent Act applications under 
ss. 41, 47 and 49 of the Small Cause Courts Act did not lie against a tenant 
for possession of premises to which Part II of the Rent Act applies. (See 
pages 673 and 674). It is to be added that by the Maharashtra Amending Act 
No. 41 of 1968 ss. 45, 46 and 47 in the said Chapter VII were deleted and 
g. 49 was amended go as to make it clear that an order for recovery of possession 
under s. 41 shall bar a suit on the basis of title other than title as a tenant, 
and a new s. 42A was added which provides that when an ejectment applica- 
tion is filed by a landlord against an occupier-tenant under s. 41 and the decu- 
Pier contends that he is a protected tenant the Small Causes Court is to try 
as a preliminary issue the question, notwithstanding anything contained in 
the Rent Act, whether the defendant is a protected tenant. From the fore- 
going discussion it would have been seen that when the Small Causes Court 
deal with the question of occupier being a protected tenant under sg. 42A, it 
exercises jurisdiction under the Small Cause Courts Act and not under the 
Rent Act and that when the Small Causes Court entertains a suit for ‘pos 
session as a Special Court under the said s. 28, no question of any proceeding 
under Chapter VII of the Small Cause Courts Act. arises and, therefore, the 
procedure to be followed in a suit relating to recovery of possession under 
the said s. 28 and in executing the decree passed therein is, irrespective of the 
value of the subject-matter, the one prescribed by rule 8 of the Rent Control 
Rules. 


It is also material to notice that if the language of rule 5(2) were to be strain- 
ed as including a suit filed under the said s. 28(/) for possession of property 
not exceeding Rs. 3,000 in value such a construction will be in direct conflict 
with the express provisions of second proviso to the said s. 29(/). As alréady 
seen, proviso (II) expressly excepts from its purview a decree or order Made 
in a suit or proceeding relating to possession, and therefore, an appeal from 
such a deeree or order is competent if it otherwise fulfills the conditions of 
proviso (I). It is, therefore, not lightly to be inferred that the rule making 
authority and the Legialature intended (assuming that there was such a power) 
to override the said express exception in the proviso (II). In our opinion, 
therefore, rules 5 and 8 lay down the procedure to be followed in two specific 
categories of suits respectiveky mentioned therein and in the execution pro- 
ceedings arising out of the decrees passed theréin, and hence, suits for, the 
recovery of possession under s. 28(/) fall only within rule 8, irrespective of the 
value of the subject-matter, and the procedure to be followed under rule 8 for 
executing a decree is one prescribed by the Code of Civil Procedure as amend- 
ed in its application to the State of Maharashtra by the High Court under 
s. 122. Order XXI, r. 98 of the Code of Civil Procedure was so amended by the 
High Court on November 1, 1966 whereby a right of appeal against an order 
under r. 98 is expressly provided. Therefore, the bar provided by the pro- 
viso (I) to s. 29(7) does not apply to an order made under O. XXI.. It, 
therefore, follows that the appeal filed by the tenant against the said order 
dated February 17, 1972 was competent and the appellate Bench was in error 
in ‘holding to the ‘contrary. 


1 (1971) 18 Guj. L.R. 508. 2 (1964) 66 Bom. L.R. 648, F.B. 
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We now refer to the authorities of this Court cited before us on this point. 
The first decision is by Mr. Justice V.S. Desai in Homchand vy. Subhkaran. In 
that case, in an ejectment suit filed by a landlord against a tenant in the 
Court of Small Causes at Bombay under s. 28 of the Rent Act an ex parie 
decree was passed on November 10, 1964. The tenant applied for settmg 
aside the decree under O. IX, r. 13 of the Civil Procedure Code. That ap- 
plication was rejected by the trial Court. On an appeal by the tenant the 
said order was set aside by the appellate Bench and the case was remanded 
to the trial Court. Against the said order the landlord filed a Civil Revision 
Application to this Court and contended that the appeal to the appellate Bench 
was not competent as in entertaining the application for setting aside the ex 
parte decree and in so ordering the Small Cause Court did not exercise 
jurisdiction under s. 28 of the Rent Act as it came to an end as soon as 
the ex porte decree for eviction was passed and tenant’s application for 
setting aside the ex parte decree could be regarded as an application to the 
Bombay Small Causes Court exercising jurisdiction under the Small Causes 
Court Act. The learned Judge rejected the said contention and observed 
(p. 861): 

“|..No doubt the jurisdiction of the Special Court set up under s. 28 is confined 
to matters specifted therein, which include, among others, the entertaining and trying 
of suits or proceedings between a landlord and a tenant....But once the Special Court 
entertains and tries a sult or proceeding which falls within ite exclusive jurisdiction, all 
orders made by it in the said suit or' proceeding or in relation thereto, are made by it as a 
Special Court, that ix a Court exercising jurisdiction under s. 28 and not only such of them 
es actually relate to the recovery of rent or possession. Appeal provided under s. 29 of the 
Act is not confined only to the final decree or order or to an order, which relates to re- 
covery of rent or possession but it lies against all orders except those which are 
excluded under the proviso to the sectlon.”’ 


In the opinion of the learned Judge the passing of an ex parte decree did 
not make the Court trying the suit functus officio with regard to the same, and 
therefore, he rejected the contention that the Court exercised jurisdiction un- 
der s. 28 only till the stage of the passing of the ex parte decree and did not 
exercise that jurisdiction when it subsequently entertained and decided the 
application under O. IX, r. 18 of the Code of Civil Procedure and held that the 
order made under O. IX, r. 13 was made in its character as a special Court 
exercising jurisdiction under a. 28.' 

It will be seen that Mr. Justice Desai was not dealing with the question 
which arises before us, namely, whether the execution of a decree is a pro- 
ceeding within the meaning of s. 28(/). Consequently he did not decide or 
even consider whether the suit relating to the possession of the property fell 
‘ee rule 5(2) of the Rent Control Rules. No doubt, he observed that (p. 860) : 

..a perusal of the said rules (Rent Control Rules) would show that ‘if the sult fell 
ander rr. 5(2) the procedure to follow was the procedure prescribed under the rules 
framed under s. 9 of the Presidency Small Causes Courts Act, and if the suit fell 
under r. 8, the procedure prescribed by the Civil Procedure Code.” 


And, then, the learned Judge proceeded to ‘point out that in either case, i.e. 
whether rule 5 or rule 8 applied, the result would be the same as in both the cases 
procedure under O. LX was applicable and therefore, an appeal lay against 
the order of a single Judge of the Court refusing to set aside the ex porte 
decree. It is clear from the perusal of the judgment that the issue whether a 
suit for recovery of possession under s. 28(/) was a proceeding under Chapter 
VH of the Presidency Small Causes Courts Act within the meaning of rule 5(2) 
was not raised and it is evident that it was held that even assuming that the 
suit fell within rule 6(2) and not within rule 8 still the appeal was competent 
against the said order. This case, however, is an authority for the propoaition 


3 (1966) 68 Bom. L.R, 887. 
BLA—z8, 
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that the Small Causes Court in exercising its exclusive jurisdiction under s. 28 
is not exercising its ordinary jurisdiction under the Presidency Small Cause 
Court Act and the decrees or orders passed by the Special Court under s. 28(1) 
are appealable under s. 29(7) of the Rent Act. 


The Gujarat High Court has also in Keshavlal v. Chinubhas taken the 
same view in regard to the appealability of an order under O. IX, r. 18 to 
a Bench of Small Causes Court. 


Next authority is an unreported common judgment of Mr. Justice Palekar 
in: Prana Calanchand Shah v. Dinyar Apsandyar Karmam and Shah 
Pranlal Calanchand v. Vithal Thavda Shetty> in two Civil Revision AD- 
plications respectively numbered 1934 of 1962 and 1935 of 1962. There the 
facts were as follows :—Landlord had let out shops Nos. 5 and 6 of his build- 
ing situated in Bombay to one N. M. Shetty on a monthly basis. He filed 
an ejectment suit on June 12, 1954 in the Small Causes Court at Bombay, 
against the tenant and obtained an ez parte decree on September 29, 1954. The 
landlord, however, was obstructed by obstructionista in the execution of the 
gaid decree on November 27, 1954. The landlord’s motion for removal of 
obstruction was rejected on September 14, 1955. So the landlord filed a suit 
in the Bombay Small Causes Court against the obstructionists for a declara- 
tion that the decree obtamed by him against the said tenant was liable to be 
executed against the obstructionists. The obstructionists contested the suit 
inter alia on the ground that the Court had no jurisdiction to try the suit. | 
The trial Judge held that. the Court had jurisdiction to try the suit and the 
said decree was binding on the obstructionists and accordingly he decreed the 
suit on October 15, 1959. In appeal No. 416 of 1959 filed by the obstruct- 
tionists the appellate Bench of the Small Causes Court held that the trial 
Court had no jurisdiction. Agamst the said order the landlord preferred 
Civil Revision Application No. 1934 of 1962. In the meanwhile, the landlord 
had executed on August 80, 1961 the Warrant of Posseasion against one Vithal 
Shetty. From that order Vithal Shetty preferred a revision application to the 
appellate Bench on October 9, 1961. Both the appeal No. 416 of 1959 
filed by the obstructionists and the said revision application filed by Vithal 
Shetty were heard together by the appellate Bench and as it took the view 
that the Small Causes Court had no jurisdiction to hear the suit, landlord’s 
execution proceedings against Vithal Shetty did not survive and discharged 
the obstructionist notice against Vithal Shetty. The landlord filed the second 
revision application, being C.R.A. No. 1935 of 1962, against the said order. 
Mr. Justice Palekar heard both the civil revision applications together. In 
the first civil revision application the real controversy between the parties 
was whether the suit was between a landlord and a tenant within the mean- 
ing of s. 28(1) of the Rent Act. It was common ground before him that as 
the respondents (original: defendants to the suit) claimed to be assignees of 
the tenancy rights under s. 15 of the Rent Act the dispute related to a edain 
or question arising out,of the provisions of the said Act. Mr. Justice Palekar 
held that having regard to the averments in the plaint filed by the eae 
landlord’s claim in the suit was that the decree obtained by him against his 
tenant was executable against the obstructionists and, then, the learned Judge 
proceeded to observe: 

“The notice of obstruction has been summarily disposed of, and in a sense, the 
suit filed by the petitioner was merely a continuation of the execution proceedings he 
had started against the tenant. In my opinion, in a very .real sense, the sult is still 
a suit between the landlord and tenant relating to possession in which a claim or 
question under the Act arises.” (Italics supplied.) 

4 ae 8 Guj. L.R. 772. No. 1085 of 1062, decided by Palekar J., 

5 (19 


Revision Application No. on February 1, 1860Y (Unrep.), 
1084 of 1963, with Civil Revision Application 
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The learned Judge, therefore, held that the suit fell within the scope of s. 28(/) 
and the Court had jurisdiction to try the suit. It may incidentally be pointed 
out that subsequently in a recent decision in Sushila Kashinath v. Hardal 

mnds,6 the Supreme Court held that the claim or question arising out of 
Rent Act or any provision thereof need not be between the landlord and tenant. 

As regards Civil Application No. 1935 of 1962, Mr. Justice Palekar, in view 
of his decision in the first revision application, remanded the same to be dis- 
posed of by the appellate Bench of the Small Causes Court, in accord- 
ance with law. It may be mentioned that in 1962 when the obstructioniat 
notice of the landlord was decided by the executing Court, O. XXI, r. 98 did 
not provide for an appeal against an order thereunder. The obstructionists 
had not, therefore, filed an appeal but a revision application to the appellate 
Bench and thus there was no occasion for Mr. Justice Palekar to consider 
the question which has now arisen before us, though from the observations quot- 
ed above it may seem that the learned Judge assumed that an execution of a 
decree is taken in by s. 28(2). 

Next is an unreported common judgment of Mr. Justice Bhasme in V.M. 
Bhaskar v. R.A. Haveliwala: and Mrs. Safia Sheikh Abdul Latif v. Aminabas 
G.B. Shivy.7 The same question of law which arises in the present case arose 
in those cases. The facts in both the special civil applications were the same 
except that in'the second revision application the order against the petitioner 
who obstructed the execution of the ejectment decree was passed on June 18, 
1970, i.e. after December 18, 1968, when O. XXI, r. 98 as applied till then to 
the proceedings under the Small Cause Courts Act was amended by deleting 
the provision for appeal from an order thereunder. Mr. Justice Bhasme held 
that s. 28(7) of the Rent Act refers only to original proceedings which will 
result in the passing of final decisions or orders and the proceeding under 
O. XXI, r. 98 was, therefore, outside its scope and, therefore, the Small Causes 
Court in executing the decree made under the Rent Act does not exercise 
jurisdiction under s. 28(/). He further held that when an obstructionist 
raises a claim or question arising out of the Rent Act or any of its provisions the 
Special Court in determining that point does not exercise jurisdiction under 
s8. 28(/). He, however, held that the suit for possession in which the decree 
was passed fell under rule 6(2) and, therefore, the procedure in executing the 
decree Jaid down by the rules made by the High Court under the Small Cause 
Courts Act as varied by the rules made by the High Court was to be follow- 
ed. In our opinion, the learned Judge, with respect, was in error in holding 
that s. 28(7) did not apply to execution proceedings in respect of a decree passed 
under s. 28(/). Apparently, his attention was not drawn to the Explanation to 
s. 28 or to the proviso to s. 50 which required the proceedings under Chapter 
VII to be disposed of according to the provisions of the Rent Act and s. 51 
which retrospectively declared that reference to suita and proceedings in the 
Rent Act shall include references to proceedings under Chapter VII. Ag al- 
ready seen a general right of appeal is provided by s. 29(/), though the two pro- 
visos cut down the scope of such a right of appeal. Proviso (I) limita the right 
of appeal from a decree or order in any suit or proceeding in respect of which 
an appeal lies under the Code of Civil Procedure. It is for this purpose of 
finding out whether an appeal is provided or not under the relevant provisions 
of the Code of Civil Procedure that may have been prescribed by the rule 
making authority that a reference is to be made to the Rent Control Rules. As 
already seen, rule 5(2) does not take in suits for possession of property and 
the same will fall within rule. 8. 

It remains now to advert to the referring judgment of Mr. Justice Vima- 
dalal. The learned Judge, relying on Hemchand’s case (supra) and the unre- 

© (1969) 73 Bom. L.R. 820, 8.C.,’8.c. 2853 of 1967, with 8 Civil Application 

ecided by Bha 
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ported judgment of Palekar J. (supre), held that the order under -.O. XXI, 
r. 98 of the Code of Civil Procedure passed by the learned single Judge of 
Small Causes Court was made by the Court in exercise of its jurisdiction un- 
der s. 28 of the Rent Act. He, however, construed the expreasion ‘Civil Pro- 
cedure Code’ in the Proviso (I) to s. 29(/) as portions of the Civil Procedure 
Code made applicable to the Small Causes Court under rules made by' the 
High Court under s. 9 of the Small Cause Courts Act known as the Presi- 
dency Small Cause Courts Rules. In support of his view the learned Judge 
relied upon the provisions of rule 1(2) of the said rules which provides that 
the procedure laid down in the said rules is to be applied to the Court .‘‘in 
all suits cognizable by it” and observed that in that view, O. XXI, r. 98 s0 
made applicable would apply and as the r. 98 as amended from December 13, 

1968 does not provide for an appeal against an order thereunder no appeal 
would lie against an order thereunder, and that it did not matter whether~a 
suit fell within role 5 or rule 8 as in either case O. XXI, r. 98 as applied 
under the Presidency Small Cause Courts Rules would bar an appeal, He, 

however, referred to two decisions of Mr. Justice Desai and Mr. Justice 
Bhaame above referred to and thought that there was a direct conflict in their 
Views. With respect, the learned Judge was in error in his view that portions 
of the Civil Procedure Code as applied under the Presidency Small Cause 
Courts Rtles would govern appeals in respect of decrees or orders, irrespective 
of whether a suit fell within rule 5 or within rule 8. Rule 1(2) of the said 
Rules applies to suits which are cognizable by the Small Cause Court in ezer-: 
cise of tts ordinary jurisdiction under the Small Cause Courts Act and not to 
suits cognizable by it as the Court of exclusive jurisdiction under the Rent 
Act. It is true that in suits and execution proceedings under rule 5(1) 

and (3) the same procedure as applies to the suits cognizable by the Small 
Causes Court in its ordinary jurisdiction is made applicable to such suits and 
execution proceedings under the Rent Act. It may be worth repeating that 
but for the Rent Act suits for recovery of rent and charges specified in rule 5(J) 

not exceeding Rs. 3,000 m amount would have been tried by the Small Cause 
Court in exercise of its ordinary jurisdiction under the Small Cause Courts 
Act and that is why it seems the rule making authority prescribed the pro- 
cedure to be followed in such suite and execution proceedings as the one 
adopted in the Presidency Small Cause Court Rules. 

For the reasons expressed above we hold that the order passed under O. XXI, 
r, 98 of the Code of Civil Procedure is appealable and the Bench of Small 
Causes Court, Bombay is competent to hear it. 

We make the rule absolute, and the appeal is directed to be heard by the 
Bench on merita. 

As there has been delay and the petitioner has not been able to ‘Execute 
the decrees obtained in 1965, we direct the Bench to hear this matter as ‘ex- 
peditiously as possible and dispose of the same within two months from the 
receipt of the order. 

Costs of the revision application to be the costs before the Bench. 

Rule made absolute. 
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Before Mr. Justice Desai and Mr. Justice Sawant. 
SADANAND PATANKAR 


v. i 

MESSRS. NEW PRABHAT SILK MILLS (NO. 2), BOMBAY.” 
Bombay Industrial Relations Act (Bom. XI of 1947), Secs. 78(1) D(a), X8), T89—Emplo- 

yer holding inquiry regarding misconduct’ of employee and discharging him—In- 

dustrial Court, on appeal from Labour Court, ordering reinstatement of employee 

but denying him back wages—Principles on which order of reinstatement should 

be made—Burden of proof—Payment of back wages, raising of issue of —Employes 

E a T 

The normal rule, once an order of termination of service is set aside, is to re- 
instate the employee in service. It is neither fatr nor legal to expect an industrial 
adjudicator to deny the normal relief to a workman on mere allegation in plead- 
ings and tn the absence of relevant materiel on record. 

An employer who claims a departure from the normal rule must satisfy the 
industrial adjudicator by producing necessary material in that behalf that the emplo- 
yee is disentitled to the normal relief. It is not enough that the employer 
makes allegations in his pleadings; the allegations must be justifiable, and ft is 
his duty to get the necessary issues framed for determination in the adjudication 
proceedings. The industrial adjudicator, when so requested, should set down the 
point for decision and give opportunity to both the parties to lead necessary evidence. 
If an employer falls in his duty to get the necessary point raised for decision, he 
cannot thereafter be permitted to make a grievance against the relief of reinstate- 
ment granted to the employee. 

Ruby General Insurance Co. v. Chopra! Hindustan Steels v. A. K. Roy? and 
Btrny Ltd. v. Their Workmen;} referred to. 

It ia obligatory on the industrial adjudicator himself to frame and decide the 
point whether an employee is entitled to back wages or not like any other point, 
irrespective of whether the partles have raised the same or not. Failure to.do so 
will be tantamount to failure to exercise jurisdiction. In the absence of the deter- 
mination. of that issue, an order either granting or refusing back wages will be void. 
As the effect of reinstatement is to restore an employee to his former capacity, 
status and emoluments as if his services had never been terminated, the employee 
should normally and in the absence of cogent reasons be entitled to full wages 
which he would have received had he continued in service but for the order of 
termination of his service by the employer. One such reason will be the extent 
of the Income, f any, earned by the employee elsewhere during the period of 
his forced unemployment and/or the nature of the efforts or the absence thereof, 
on his pert, to secure alternative gainful employment. 

Since the facts about the employment or non-employment and/or the efforts 
made or not made to secure alternative employment during the period are within 
the e¢pecial knowledge of the employee, tt is for him to first state whether he was 
employed or not, and during what period, the amount of Income earned by him, 
if any, the nature of efforts: made by him for securing altermttve employment or ' 
the circumstances which prevented him from making such effort. Once however 
this burden is discharged by the employes it is for the employer to prove facts 
to the contrary. 

Lalit Gopal v. M. V. Htrway,4 Rakeshwar Dayal v. Labour Court5 Malik Dairy 
Farms v. Its Workers’ Unton,® Bharat Textile v. Industrial Tribunal,” The Poona 
District Central Co-operative Bank Limited v. Shankar Nagesh Sarnaik,8 Smt. Kashi- 


*Decided, February 15, 1974. Special Civil & [1982] I L. L. J. 8. 

Application No. 2871 of 1969 (with Miscella- 8 pes! I L. L. J. 528 

neous Petition No. 806 of 1069). 7 IL. L. J. 582. 
1 [1970] I L. L. J. 83. 8 (1971)S Civil Application No. 2640 
2 [1970| I L. L.J. 228. of 1970, decided by Kotval C. J. and Tulza- 
3 J. 478, purkar J., on pE 15, 1971 (Unrep.). 
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bei Sachidanand v. M/s. Hindustan Pencils Pot, Ltd? United Bleachers (P) Ltd. v. 
Labour Court™ and Postal Seals Industrial Co-op. Soc. v. Labour Court,!1 referred to. 


Special Civil Application Vo. 2871 of 1969. 
P.S. Warke, for the petitioner. 
N.B. Shetye, for respondent No. 1. 


Hiscelaneous Petition Ao. 806 of 1969. 


N. B. Shetye, for the petitioner. 
P. 8. Warke, for respondent No. 1. 


SAWANT J. These are tio cross petitions against the order dated Septem- 
ber 19, 1969 of the Industrial Court in Appeal (I.C.) No. 100 of 1969. 

Miscellaneous Petition No. 806 of 1969 was filed by the employer on the 
Original Side and it was transferred to this Court for hearing along with the 
Special Civil Application .No.~- 2871 of 1969 filed hy the workman. Simce 
both the petitions seek to challenge different directions arising out of the very 
same order, they are being disposed of by this common judgment. 

Briefly, the facts leading to these petitions are as follows: 

One Sadanand Patankar was in the employment of Messrs. New Prabhat 
Silk Mills No. 2, since the year 1960. By an order dated July 80, 1967 he 
was suspended from service and later, on August 2, 1967, was served with a 
charge-sheet alleging three acts of misconduct viz., (i) that he was found 
talking and thus whiling away time on July 30, 1967 at about 6 p.m., (ii) that 
on July 81, 1967 he misbehaved with one of the partners and abused and 
threatened one Nari Seth and (iii) that he instigated the workers to stop work 
from August 2, 1967. The employer-Mills held an inquiry into the said 

and the Enquiry Officer in his finding dated September 29, 1967, held 
that the said charges were proved against the employee. As a result of this 
finding, the employee was dismissed from service with effect from September 
29, 1967. Thereafter, the employee made an approach to the employer by his 
letter dated October 14, 1967 under s. 42(4) of the Bombay Industrial Rela- 
tions Act, 1946 (hereinafter referred to as the said Act), and the said approach 
being of no avail, he fled an application before the Labour Court, being Ap- 
plication No. 7 of 1967, under s. 79 read with s. 42(4) of the said Act, for 
reinstatement with full back wages. 

In the said application the Labour Court held that the inquiry conducted 
by the employer was defective, and therefore itself held a fresh enquiry into 
the charges against the emplovee. In the said inquiry, the Labour Court 
came to the conclusion that the charges of misconduct stated at Nos. (i) and (iii) 
in the charge-sheet were not proved, but the charge No. (ii) was proved. In 
the result, the Labour Court dismissed the application of the employee, by 
its order dated May 19, 1969. 

Against the said order of the Labour Court, the employee preferred an ap- 
peal, being Appeal (I.C.) No. 100 of 1969, before the Industrial Court, Bombay. 
In the appeal, the employer took a preliminary objection that the appeal Was 
not competent, and also defended, on merits, the order of the Labour Court. 
The Industrial Court rejected the preliminary objection regarding the non- 
maintainability of the appeal and, on merits, held that the conclusion of the 
Labour Court that the second charge of misconduct was proved against the 
employes suffered from infirmities, and held that there was no reliable evidence 
to hold that the employee was guilty of the said misconduct. As a result, the 
Industrial Court by its order dated September 19, 1969 set aside the order of 
the Labonr Court, and ordered reinstatement of the employee. The Industrial 
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Court, however, held that as the employee had not shown that during all the 
period of his wrongful dismissal he was not gainfully employed, he was not 
entitled to any back wages. 

In Miscellaneous Petition No. 806 of 1969 filed by the employer -Mills, ,the 
attack is against the order of reinstatement while in Special Civil Application 
No. 2871 of 1969 filed by the employee, ‘the grievance is against the refusal of 
back wages. 

Dealing first with the Miscellaneous Petition No. 806 of 1969, in view of the 
decision of the Supreme Court in C. J. Patel & Co. v. Industrial Court, Nagpur,! 
Mr. Shetye appearing for the petitioner-Mills has not urged before us thé con- 
tention regarding the non -maintainability of the appeal before the Industrial 
Court, since the said point’is concluded by that decision. He has, however, 
strongly urged two contentions on behalf of the petitioner-Mills. Firstly, accord- 
ing to him, the finding of the Industrial Court that the employee was not 
guilty of the misconduct is contrary to the evidence on record and secondly, 
it is his submission that even if the said finding of the Industrial Court is 
correct, the Court erred in law in granting reinstatement to the employee auto- 
matically after setting aside the order of dismissal, without considering the 
question as to whether in the circumstances of the case, the order of compen- 
sation instead of the order of reinstatement was a proper one. 

As regards the attack against the finding of the Industrial Court, that the 
charge of misconduct was not proved against the employee, it must not be 
forgotten that the jurisdiction which we are exercising is an extraordinary and 
discretionary jurisdiction, and unless it is shown that the finding of fact is per- 
verse or unreasonable or is unsupported by any evidence on record, we will not 
be justifled in interfering with the same. The Industrial Court was the final 
Court of fact and has arrived at the said finding after appreciating the evi- 
dence on record. Mr. Shetye could not show us how the conclusion drawn by 
the said Court was unwarranted. As an indulgence, we went through the entire 
evidence on record and satisfied ourselves that the finding of the Industrial 
Court that there was no reliable evidence to prove the misconduct with which 
the employes was charged is valid and proper. In the result Mr. Shetye’s 
attack against the said finding must fail. 

As regards the second submission, viz., that the Industrial Court ought not 
to have ordered reinstatement of the employee automatically, since the relations 
between the employer and the employee were stramed, Mr. Shetye relied upon 
three decisions of the Supreme Court. They are: Ruby General Insurance Co. 
v. Chopra? Hindustan Steels v. A. K. Roy? and Benny Lid. v. Their Work- 
mens 

In Ruby General Insurance Co. v. Chopra, it was a case of an employee who 
Was & stenographer working with the appellant Insurance Company. The em- 
ployee had put in only one year’s service and as a stenographer was holding 
a position of trust and confidence. The appellant-Company’s establishment was 
a small one. It was further proved that the employee had surreptitiously 
retained copies of confidential letters dictated to him with regard to several 
concerns in which the employer-Company was interested, with a view to 
using them for his own purpose. On these facta, the Supreme Court im- that 
case-held that the Tribunal ought not to have awarded reinstatement but ought 
to have awarded instead suitable compensation to the employee. While so de- 
ciding, the Court, in para. 6 of its judginent observed that ‘‘the normal rule is 
that m cases of mvalid orders: of dismissal industrial adjudication would 
direst reinstatement of a dismissed employee. Nevertheless, there would be 
cases when it would not.be expedient to adopt such a course.” The Court 

then referred to its earlier decisions in Assam OW Co. v. Its Workmen,> Utkal 
I. L, J. 657. 972] I L. L, J. 478. 
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Machinery Ltd. v. Santi Patnatk’ and Workmen of Charottar Gramodhar 
Sahakari Mandal Lid. v. Charottar Gramodhar Sahakari Mandal Ltd.” and 
stated that (p. 66): | 

“ ,. these decisions clearly show that though Industrial adjudication may not re- 
gard a wrongful dismissal as amounting to termination of service resulting only in a 
right to damage, as under the law of master and servant and would ordinarily order 
reinstatement, it can refuse to order such reinstatement where such a course, In the 
circumstances of the case, is not fair or proper. The Tribunal has to examine, there- 
fore, the circumstances of each case to see whether reinstatement of the dismissed 
employee is not tnexpediant or improper.” ! 
Adverting to the facts of the case in hand, the Court in para. 7 of its judgment 
then pointed out, among other things, that the position of a stenographer in a 
small establishment like that of the Company in that case, was one of confidence 
and trust as he would be taking down dictation and typing out all kinds of 
matters including confidential and secret ones. On his own admission, the emplo- 
yee had retained copies of as many as thirty-two communications relating to other 
concerns in which the Company was interested as an evidence of extra: work 
done for concerns other than the Company. The Manager under whom he was 
working might well feel that if the employee was capable of collecting evidence 
against the Company he might in future collect evidence of a more dangerous 
and harmful nature. If the Manager could not repose confidence in him, 
he could not make any use of his services as a stenographer, if reinstated, The 
Court therefore held that in the circumstances, an order of compensation, in- 
stead of that of reinstatement, was a proper order. | 


In Hindustan Steels v. A. K. Roy, the Supreme Court referred to the circum- 
stances on record that in accordance with the practice adopted at the mstance 
of the Government and in pursuance of the directions of the Board of Directors 
of the Company to that effect, antecedents of all workmen were verifled by 
calling for reports from the Police. The Company ordered the termination of 
the service of the employee in question only because of the adverse report re- 
esived against him from the Police. The letter of the Deputy-General of 
Police communicating the report was produced, but the report itself, could 
not be produced for reasons of security. The Tribunal had found tHat the 
termination was not due to victimization or unfair labour practice. The evi- 


dence of the Senior Personnel Officer of the Company that the ination 
- of the service was on account of the recommendation of the Security | Officer 
based on the adverse report from the Police was not challenged in cross-examina- 


tion. The concerned employes was further posted in the blast furnace which 
was a crucial part of the Company’s works and in respect of which the Com- 
pany could not hazard any risk. The Court then addressed itself 'to the 
question as to whether in these circumstances, the relief of reinstdtement 
granted by the Tribunal was proper. For this purpose the Court in Paras. 9 
and 10 of its judgment referred to the history of reliefs granted by industrial 
adjudication whenever an order of termination of service was set aside, in 
the following words (p. 282): ee 
‘There can be no doubt that the right of an employer to discharge or an 
employee is no longer absolute as it is subjected to severe restrictions. Tn leases of 
both termination of service and dismissal, industrial adjudication is competent |to grant 


or is in violation of the principles of natural justice or is otherwise not legal'or justi- 
fied. In such cases, a tribunal can award by way of relief to the concerned 

elther reinstatement or compensation. In the earlier stages the question whether one 
or the other of the two reliefs should be granted was held to be a matter of discretion for 
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the tribunal—see Western India Automobile Association v. Industrial Tribunal, Bombay? and 
United Commercial Bank Ltd. v. U.P. Bank Employees’ Union? The view then was that 
to lay down a general rule of reinstatement being the remedy in such cases would itself 
fetter the discretion of the tribumal which has to act in the interests of industrial har- 
mony and peace and that {t might well be that in some cases imposition of the service 
of a workman on an unwilling employer might not be conducive to such harmony and 
peace. Later on, however, the earlier flexibility appears to have been abandoned and 
it was ruled that although no hard and fest rule could be laid down and the tribunal 
would have to reconcile each case on its own merits and attempt to reconcile tHe con- 
fiicting interests of the employer and the employee, the employee being entitled to 
gecurity of service and protection against wrongful dismissal, the normal rule ‘in such 
cases should be relnstatement—see Punjab National Bank v. Their Workmen!0 This 
conclusion was adhered to in some of the subsequent decisions. But in the case of 
Punjab National Bank Ltd. (vide supra) iteelf, as also In other subsequent cases, the 
rule was qualified to mean that in unusual or exceptional cases where it is not expedi- 
ent to grant the normal relef reinstatement, the proper relief would be compensation 
and that that would meet the ends of justice. The problem confronting industrial adjudi- 
cation is to promote tts two objectives, the security of employment and protection against 
wrongful discharge or dismissal on the one hand and industrial peace and harmony on 
the other, both leading ultimately to the goal of maximum possible production. 

As exceptions to the general rule of reinstatement, there have been cases 
where reinstatement has not been considered as either desirable or expedient. 
These were the cases where there had been strained relations between the employer and 
the employes, where the post held by the aggrieved employes had been one of trust 
and confidence or were, (where) though dismissal or discharge was unstuitainable owing 
to some infirmity in the impugned order, the employee was found to have been guilty 
of an activity subversive of or prejudicial to the interests of the industry. These cases 
are to be found in Assam OU Company v. Its Workmen, Workmen of Charotter Gramo- 
dhar Sahakari Mandali Ltd. v. Charottor Gramodhar Sahakari Mandali Ltd, Doomur 
Dulung Tea Estate v. Its Workmen'! and Ruby General Insurance v. Chopra. These are, 
however, illustrative cases where an exception was made to the general rule. No bard 
and fast rule as to which circumstances would in a given case constitute an exception 
to the general rule can possibly be laid down as the tribunal in each case, keeping the 
objectives of industrial adjudication in mind, must in a spirit of fairness and justice con- 
front the question whether the circumstances of the case require that an exception should 
be made and compensation would meet the ends of justice.” 


The Court then laid down the procedure to be followed by the Industrial 
Adjudicator and by the High Court while exercising its writ jurisdiction in 
such matters, in para. 14, as follows (p. 234): 

“| ..It is true that some of the decisions of this Court have laid down that where 
the discharge or dismissal of a workman is not legal or justified, the relief which would 
ordinarily follow would be reinstatement. The tribumal, however, has the discretion 
to award compensation instead of reinstatement if the circumstances of a particular 
case are unusual or exceptional so as to make reinstatement inexpedient or improper. 
The tribimal has, therefore, to exercise ita discretion judicially and in accordance with 
well-recognised principles in that regard and has to examine carefully the circumstances 
of each case and decide whether such a case is one of those exceptions to the general 
rule. Lf the tribunal were to exercise its discretion in disregard of such circumstances 
or the principles laid down by this Court it would be a case eltther of no exercise of 
discretion or of one not legally exercised. In elther case the High Court in exercise 
of its writ jurisdiction can interfere and cannot be content by simply saying that since 
the tribunal has exercised its discretion it will not examine the circumstances of the 
Case to ascertain whether or not such exercise was properly and in accordance with 
the well-settled principles made. If the High Court were to do so, it would be a re- 
fusal on its part to exercise jurisdiction.” 

8 osal H E Te 58 .11 (1967) Civil Appeal No. 516 of 1986, 
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Reverting thereafter to the facts of the case in hand, the Court made the 
following observations (p. 235). 
«But what was rélevant, at the stage when the tribunal came to decide what 
relief the workman was entitled to, was the question whether the management genu- 
inely apprehended as a result of the report that it would be risky to retain the workman 
in the company’s service. They may have gone wrong in the manner of terminating 
the workman’s service as held by the tribunal. But, if the management truly believed 
that it was not possible to retain the workman in the company’s service on grounds of 
' security and consequently could not place confidence in him any longer, the present 
case would be one of those exceptional cases where the general rule as to reinstate- 
ment could not properly be applied. This of course does not mean that in every case 
where the employer says that he has lost confidence in the workman, and therefore, 
has terminated his service that reinstatement cannot be granted and the tribunal has 
to award compensation. On the other hand, if on an examination of all the circum- 
stances of the case, the tribunal comes to the conclusion that the apprehensions of the 
employer were genuine and the employer truly felt that it was hazardous or prejudi- 
cial to the interests of the industry to retain the workman in his service on grounds 
of security, the case would be properly one where compensation would meet the ends 
of fustice.” i ' 
On the facts and in the circumstances. of the case, the Court therefore set 
aside the order of reinstatement and granted compensation to the employee. 
In the case of Binny Lid. v. Their Workmen, the question raised before the 
Court was again whether in the circumstances of the case, compensatién in 
leu of reinstatement ought to, have been awarded to the employee. ' Two 
grounds were urged on behalf of the employer for denying reinstatement to 
the workman. One was the lapse of time between the date of termination of - 
service and the date of the order of reinstatement, and the other was loss of 
confidence. In support of the first ground, reliance was placed on the: deci- 
sion of the Supreme Court in Shalimar Works Lid. v. Its Workmen.2 In the 
said case no less than 250 workmen were discharged in April 1948 and the 
first order of reference was made in October 1952. On the discharge of the 
workmen, the industry was closed and thereafter it was reopened and there 
was a fresh recruitment of labour. The Appellate Tribunal had ordered 
reinstatement of fifteen of the workmen whose case was similar to that of the 
rest. On these facts the Court distinguished the decision in Shalimar Works’ 
case (supra) and held that when a large number of workmen were employed 
in an industry reinstatement of one workman would not create serious dis- 
location of work. The Court further held that (p. 485): | 


“«. Normally it will be months before an order of reference is made by Government 
and one or two years elapse in almost all cases before the adjudication by an ustrial 
Tribunal is complete. If mere lape of ttme be enough to lead the Indestrial 
to hold that there should be no reinstatement of service the power of reinstatement will 
become obsolete. In any case the management must try to show that reinsta t 
will cause dislocation af work and the Tribunal must take that into consideration. In 
this case we find no such compelling circumstances.” 


| 
In support of.the other ground reliance was placed on behalf of the em- 
ployer on the decision in the case of Hindustan Steels v. A.E. Roy (supra). 
Negativing the contention advanced on behalf of the employer, the Court ob- 
served as follows (p. 485): 

“On the question as to whether compensation should have been awarded in lieu of 
reinstatement, we were referred to the case of Hindustan Steels v. A. K. Roy, where it 
was sald that it was in the discretion of the Tribunal .to make an order of reinstatement 
or to award compensation in lieu thereof and it is only when the Tribunal exercises 
its jurisdiction In disregard of the circumstances or the relevant principles laid down 
in regard thereto that this Court would interfere with their discretion. It has become 
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almost a settled principle that reinstatement should not be awarded where the manage- 
ment justifiably alleges that they have ceased to have confidence in the dismissed em- 
ployee. In other cases the Tribunal must consider carefully the circumstances of the 
case to come to a finding that justice and fairplay require that reinstatement should be 
awarded. In this case, there is no allegation that the management had lost confidence 
in Kuppuswamy. It is extremely doubtful whether the manager would have ordered 
dismissal tf Veeraraghavan had not drawn his attention to the past lapses of the res- 
pondent about which he was not allowed io have a say. We do not, therefore, feel 
that we must interfere with the award of reinstatement of the respondent.” 


What emerges from the aforesaid decisions is that the normal rule, once 
an order of termination of service is set aside, is to reinstate the employee 
in service. An employer who claims a departure from this rule must satisfy 
the industrial adjudicator by producing before him the necessary material in 
that behalf, that the employee is disentitled to the said normal relief. It is 
not further enough that the employer makes allegations in his pleadings. 
The allegations must be justifiable and it is his duty to get the necessary point 
framed for determination in the adjudication proceedings. When so request- 
ed, the industrial adjudicator should set down such point for decision and give 
opportunity to both the parties to lead the necessary evidence and to contest 
the same. It is neither fair nor legal to expect an industrial adjudicator to 
deny the normal relief to a workman on mere allegations and in the absence 
of the relevant material on record. If an employer fails in his duty to get 
the necessary point raised for decision, he cannot thereafter be permitted to 
make a grievance against the relief of reinstatement granted to the employee. 

In the present case, the employer-Mills had not even pleaded either before 
the Labour Court or the Appellate Industrial Court that in the event the 
employee succeeded he should be denied the relief of reinstatement. Much 
less was any material placed on record before the said authorities to disentitle 
the employee to the said relief. The contention in that behalf is raised for the 
first time in this petition. Mr. Shetye’s argument that the allegation of mis- 
conduct against the employee should be deemed to have strained the relations 
between the parties, if accepted, will set at naught the right to the security 
of emphoyment, which the workmen have otherwise come to acquire. For 
then it will be open for an employer to get rid of an employee, by merely alleg- 
ing some misconduct against him. The argument, therefore, is merely to 
be stated to be rejected. 

In the result, we do not find any substance in this petition and it must fail. 

In Special Civil Application No. 2871 of 1969 which is filed by the employee, 
the grievance is that the Industrial Court while granting reinstatement has 
refused payment of back wages on an improper ground viz. that the employee 
had not shown that during all these years he was not gainfully employed. 
Mr. Warke, who appears for the petitioner in this petition, has rightly urged 
that no such point was framed for determination either before the Labour 
Court or before the Industrial Court and consequently the employee had no 
opportunity to show that he was not gainfully employed during the said period 
and hence the observation by the Industrial Court that the appellant had not 
shown that he was during all those years not gainfully employed was unwar- 
ranted and without any evidence to that effect on record. In this connection, 
his submission was that when reinstatement is granted, the relief for payment 
of arrears of wages should follow as a matter of course. In the alternative, 
he urged that in any case the employee should be given a proper opportunity 
to prove that he was not employed during the relevant period in order to en- 
title him to claim the arrears of wages. In support of his contentions, Mr. 
Warke relied upon a decision of this Court in Lalit Gopal v. M. V. Hirway.8 
As against this Mr. Shetye, who appears for the respondent-Mills, urged that 
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the burden of proving that the employee was unemployed during the entire 
period and that he made diligent efforts to secure gainful employment but 
did not succeed in his efforts lies upon the employee and it is only if he discharges 
this burden that the Court is justified in granting arrears of wages. In this 
connection, he relied upon three reported decisions in Rakeshwar Dayal v. 
Labour Court,* Malik Dairy Farms v. Its Workers’ Union” and Bharat Tez- 
ttle v. Industrial Tribunal! and two unreported decisions of this Court in 
The Poona Dasirict Central Co-operative Bank Lamsted v. Shankar Nagesh 
Sarnatk™ and Smt. Kashtbat Sachidanand v. M/s. Hindustan Pencils Pvt. Lid.'8 

It will first be convenient to consider the effect of the authorities cited at 
the Bar. In Rakeshwar Dayal v. Labour Court, the Labour Court had direc- 
ted reinstatement of a workman but had awarded only half of the back wages. 
The employee in his writ petition before the High Court challenged the cor- 
rectness of the award denying him the balance of the wages. The single Judge 
of the Allahabad High Court, who decided the said case, observed that there 
was nothing to show what the petitioner had been doing during his period of 
enforced idleness and the Tribunal did not exclude the possibility of the peti- 
tioner having gained something by gainful employment elsewhere. The peti- 
tioner had not assailed that part of the reasoning nor had he asserted in his 
affidavit that he remained idle in spite of his best efforts to minimise his loss- 
es, A servant who sues his employer for wrongful dismissal must show that 
he made efforts to minimise his loss. The petitioner had not stated that he 
made any effort to minimise his loss during his period of enforced idleness. It 
appears from the said judgment that the employee had sought to contend 
before the High Court that he was entitled to full back wages because the Tri- 
bunal had used the word ‘‘reinstatement’’. The learned Judge therefore ob- 
served that an employee does not become entitled to full salary for the inte- 
rim period because the Tribunal used the word reinstatement in its order and 
that it was within the powers of the Tribunal to grant full reinstatement or 
partial reinstatement (Sic) at its discretion, The Court, therefore, refused 
to-interfere with the order of the Tribunal granting the employee reinstate- 
ment with only half the back wages. 

In Bharat Textile v. Industrial Tribunal, the Industrial Tribunal had award- 
ed compensation in leu of reinstatement, to a dismissed workman. The compen- 
sation directed to be paid was equal to wages from the date of dismissal to the 
date of publication of the award and also two months’ wages in addition. The 
employer in his writ petition made a grievance before this Court that the em- 
ployee was employed in some other firm during the period, and the Tribunal had 
not taken into consideration the said fact while awarding the compensation. This 
Court, therefore, held in that case that if the employee was actually employed 
then the compensation which may reasonably be paid to him would naturally 
be less than what may be awarded if he was unemployed after the date of his 
dismissal and directed the Industrial Tribunal to ascertain whether the em- 
ployee was employed during the period and decide how much compensation 
should be awarded to him for wrongful dismissal in the light of its finding 
on the said issue. 

In Malik Datry Farms v. lis Workers’ Union, it was a case of an ex parte 
award made by the Labour Court reinstating an employee with full back 
wages. The employer had in a writ petition before this Court contended that 
the order relating to the payment of full back wages to the employee on re- 
instatement was not proper since it was not shown that the employee was 
unemployed during the period of his dismissal. Accepting the said conten- 
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tion, this Court observed in that case that the Court was inclined to agree with . 
the views expressed by the Allahabad High Court in Rakeshwar Dayal v. 
Labour Court (supra) and was of the view that further opportunity should 
be given to the Union to show that the employee made necessary efforts to find 
gainful employment during the period of dismissal and was unable to get it. 
This Court further observed that it was desirable that the Labour Court should 
allow both the parties to lead such further evidence as they desired on the 
question of the quantum of back wages which should be allowed to the 
employee and the Labour Court should decide in the light of such evidence 
the amount of back wages to be allowed to the employee. 


In The Poona District Central Co-operative Bank LIaAmited v. Shankar 
Nagesh Sarnask, the Labour Court had awarded to the employee all back wages 
inclusive of all allowances from the date of his suspension till the date of his 
superannuation with all benefits of retirement. In appeal, the Industrial 
Court directed the Labour Court to calculate and specifiy the exact amount 
payable to the employee and for that limited purpose, remanded the matter to 
the Labour Court. In the writ petition before this Conrt, the grievance of 
the employer was that the Courts below had not considered the question as 
to whether the employee was during the period of his termination of service, 
gainfully employed or not, while directing payment of all back wages. While 
accepting the said contention advanced on behalf of the employer, this Court 
observed that although the case was governed by the provisions of s. 78(/) 
D(a) of the Bombay Industrial Relations Act, 1946 which gave power to the 
Labour Court to direct payment of wages for the entire period of dismissal, 
and had not provided for deduction of income earned elsewhere, it would be 
entirely inequitable to order the employer to pay back wages for a period 
during which an employee is employed and earning wages in some other em- 
ployment although the employer may have initially wrongly terminated his 
services. According to the Court, the principle was merely a corollary to the 
normal rule governing the award of damages under the general law and the 
Bame was recognised by this Court in Bharat Textile v. Industrial Tribunal and 
Malik Dary Farms v. Its Workers’ Unton (supra). The Court however did not 
countenance the further argument advanced on behalf of the employer that 
merely because the employee had not anywhere pleaded or proved that he was 
not earning any income during'the time his services stood terminated, the em- 
ployee’s application should have been dismissed. The Court observed that the 
said issue was never tried at all before the Labour Court and the Labour Court 
without applying its mind to the said question had merely ordered generally 
that the employer should pay the employee his back wages. The Industrial 
Court had equally not taken into consideration the said principle for fixing the 

. This Court therefore directed the Labour Court to take into account 
the additional factor viz. whether the employee was during the period of the 
termination of his service, employed elsewhere and earned income, while com- 
puting the back wages. The Court also further added that it would, of course, 
be for the employes first of all to prove that he was not earning an income dur- 
ing the relevant period and the Labour Court was to allow both the parties to 
lead necessary evidence on the question. 


Similar is the effect of the decision in Smt. Kashibat Sachidanand v. M/s. 
Hindustan Pencils Pvt. Lid. While allowing the writ petition of the employee 
against the award of the Labour Court and setting aside the order of her dis- 
missal, this Court had to consider the question of back wages payable to the 
employee on her reinstatement. The Court observed that the employee had in 
her statement before the Labour Court made an averment that she was un- 
employed since her services were terminated by the employer. The employer 
had not in terms denied the said specific averment of the employee. However, 
an affidavit was placed before the Court during the writ proceedings by the 
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employer indicating therein that the employee was employed with some con- 
cern during the relevant period. The Court, therefore, found that it was not 
possible to determine the said controversy on the basis of scanty material 
before it and held that it needed a thorough inquiry. The Court, therefore, 
remanded the matter back to the Labour Court to determine what amount of 
back wages the employee should be held to be entitled to, having regard to the 
income that she might have earned during the relevant period. 

In Lal Gopal v. M.V. Hwvway, it was a case of an employee who was’ gran- 
ted reinstatement with full back wages, by the Labour Court. The employer 
had filed a writ petition in this Court on its Original Side challenging the said 
decision. The said petition was dismissed and this Court in the Letters Patent 
Appeal filed by the employer while considering the question with regard to the 
Back wages held that (p. 76): 

..The question whether an employee had been gainfully employed during the 
PDE san ache ordinarily be raised and agitated not by the employee but by 
the employer in the proceedings before the Industrial Tribunal and/or the Labour 
Court. It cannot be expected of an unlearned and a single workman that he ‘should 
remember to lead evidence to prove before such Tribunals about the facts of efforts 
made by him during the relevant period for procuring employment In the present 
case, to succeed in his arguments, the appellant was bound to tender before the | 
learned aingle Judge the record of evidence led by the parties on this question. The 
award of the Labour Court appears to us to be on the footing that there wab suff- 
clent evidence to show that in spite of the efforts made by him respondent: No. 1 
had remained unemployed during the relevant period. That is the finding of the learned 
single Judge. In connection with this question, the appellant must fail, because an effort 
to bring relevant evidence recorded by the Labour Court on the record of the Miscel- 
laneous Petition on the Original Side had never been made on behalf of the appellant. 
The record of the proceedings in the Miscellaneous Petition is the only record which we 
can read in this appeal. The record in this appeal does not include the evidence on the 
record of the Labour Court and we are not in a position to investigate the quantum of 
evidence led on this question on behalf of respondent No. 1 and the cross-examination 
thereof on behalf! of the appellant. Similarly, we do not know the evidence led by the 
appellant in this connection. We are for this reason unable to appreciate the: strong 
efforts made on behalf of the appellant to argue that respondent No. 1 had failed to 
prove necessary facts to entitle the Labour Court to make its award in respect, of the 
back wages.” 

In the result this Court confirmed the award of the Labour Court, directing 
payment of full back wages. 

In this connection it is worthwhile to note two other decisions, one of the 
Madras High Court and the other of the Allahabad High Court. A _ isingle 
Judge of the Madras High Court in United Bleachers (P.) Ltd. v. our 
Court held that the allegation that the concerned workman was employed 
elsewhere and was earning during the period of his unemployment has! to be 
proved by the employer and it is not sufficient to take the plea in the + itten 
statement but it has to be proved by leading evidence or c 
workman before the Tribnnal for enabling it to assess the quantum of back 
Wages. 

In a later decision, a Division Bench of the Allahabad High Court in Postal 
Seals Industrial Co-op. Soc. v. Labour Courf® dissented from the earlier de- 
cision of its single Judge in Rakeshwar Dayal’s case (supra) and the ses in 
which it was followed, and held that it is for the employer to plead and. prove 
to the satisfaction of the Tribunal that the workman had made some 
during the period of his enforced idleness or he has refused to seek or accept 
alternative jobs and it is not for the workman to plead and prove that he had 
tried to minimise the logs during his enforced idleness. The Court farther 
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observed that if the employer pleads that the workman is not entitled to full 
wages, as he has wilfully failed to seek and accept alternative jobs, it will be 
for the workman then to offer due explanation as to why he did not seek and 
accept alternative jobs or that he did seek alternative job, but failed. 


The position of law which emerges from the aforesaid decisions may be 
arised as follows:The effect of reinstatement is to restore an employee 
to his former capacity, status and emoluments, as if his services had never 
been terminated, and the employee gets the benefit of continuity of service. 
The general rule in industrial adjudication is that on reinstatement, the em- 
ployee is to be duly compensated for the loss of earnings during the period of 
his enforced idleness or unemployment. In the absence of cogent reasons to 
the contrary such compensation should normally be equal to the full wages or 
remuneration which the employee would have received had he continued in 
service but for the order of termination of his service. One such reason will 
be the extent of the income, if any, earned by the employee elsewhere during 
the period of his enforced unemployment and/or the nature of the efforts or 
the absence thereof, on his part, to secure alternative gainful employment. 
Once the relevant facts are brought on record there will be no difficulty in 
calculating the income, if any, earned by the employee elsewhere. The assess- 
ment of efforts made by the employee or of his inability to make the same is 
bound to present difficulties, it being dependent upon several factbrs inclu- 
ding the nature of employment sought and the general conditions of employ- 
ment in the country. Since the facta about the employment or non-employ- 
ment and/or the efforts made or not made to secure an alternative employ- 
ment during the period of enforced idleness are within the special knowledge 
of the employee, it is only fair and proper that he should first state whether 
he was employed or not and during what period, the amount of income earn- 
ed by him if any, the nature of efforts made by him for securing alternate 
employment or the circumstances which prevented him from making such 
efforts. It ig in that sense that the burden of proving the said facta lies on 
the employee. Once however the said burden is discharged it is for the 
employer to prove facts to the contrary. 


As things stand to-day, a majority of the employees are either unrepresen- 
ted or inadequately represented in the adjudication proceedings. It is there- 
fore unfair either to insist or to expect that the employee should raise the 
relevant point. It is the duty of the industrial adjudicator himself to frame 
the necessary point for determination in each and every case and allow par- 
ties to lead evidence with regard to it and to contest the same, as in the case 
of the other points in the adjudication. A failure to do so will, according to 
us, be tantamount to failure to exercise jurisdiction and an order either 
granting or refusing back wages, in the absence of such determination will 
be void, being in improper exercise of jurisdiction. In many cases, the direc- 
tion with regard to the payment or non-payment of back wages is as important 
as, if not more than, the order of reinstatement itself, both from the point of 
view of the employer as well as the employee. The casual manner in which 
very often the said direetion is given at present, must be discouraged. We 
are therefore of the view that it is obligatory on the industrial adjudicator to 
frame and decide the point about the payment of back wages, like any other 
point irrespective of whether the parties have raised the same or not. 


In the present case, we find a similar situation. Neither the Labour Court 
nor the Industrial Court had framed the point for determination as to whether 
the employes was entitled to back wages or not. The employee was not given 
any opportunity to show that he was so entitled, and in the absence of any 
material on record either way the Court denied back wages to the employee 
on the gound that the employee had not ‘‘shown’’ that he was not gainfully 
employed during the period. In the view which we have taken therefore that 
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part of the award will have to be quashed and the matter will have to be re- 
manded to the Labour Court for determination of the question of back wages. 

In the result, while we confirm the order of the Industrial Court granting 
reinstatement to the employee, we remand the matter to the Labour Court for 
inquiry into the limited question with regard to the payment of back wages 
between the period from September 29, 1967, which is the date of the order 
of dismissal to September 19, 1969 which is the date of the order of the Industrial 
Court granting reinstatement. The Labour Court will decide the question in 
the light of what we have stated earlier. We make it further clear that since the 
order of reinstatement is confirmed the employee should be reinstated forth- 
with and he will be entitled to all wages from September 19, 1969 onwards. The 
inquiry which the Labour Court will hold will be limited to the period ‘from 
. September 29, 1967 to September 19, 1969. The Labour Court will complete 

the inquiry and finalise its decision within two months of the writ reaching 
the Court. 

In the result, we dismiss Miscellaneous Petition No. 806 of 1969 and the 
rule granted therein is discharged. The petitioner will pay cost of the. peti- 
tion to respondent No. 1 which is quantified'at Re. 225. The Special Civil Ap- 
plication No. 2871 of 1969 is allowed and the rule granted therein in made 
absolute in terms of prayer (a) thereof. There will however be no order as 


to costs in the said application. Orders aocordengly. 


448 THE BOMBAY LAW REPORTER, 


FULL BENCH. 


Before Mr. Justice Tulzapurkar, Mr. Justice Deshpande and Mr. Justice Kania. 
STATE OF MAHARASHTRA «v. R. J. KABANI.* 

Bombay Municrpal Corporation Act (Bom. II of 1888), Seca. 390(1), 4T1—Amendment 
made by Bombay Act I of 1916—Factory established and in existence in Goregaon 
(East) since 1949—Area merged with Greater Bombay from February 1, 1957—-Whe- 
ther permission under s. 390(1) of Act necessary to work such factory. 

The latter partt of sub-s, (1) of s. 390 of the Bombay Municipal Corporation Act 
is applicable to and would cover cases of factories which have been established be- 
fore the enactment came into force or before the enactment was made applicable 
to the areas which have since been merged within the limits of Greater Bombay 
and ovea tie eirias Wie DANE PO PPMI, Wa ree De ee et aa, oe aes 
s. 890 of the Act. 

The Bombay Munictpal Corporation v. I. S. Patel! over-ruled. 

State y. Suryakant Chhagenlal,2 State of Maharashtra v. J. C. Shah, The, State 
of Maharashtra v. Vasani Anand} Manikt and The State of Maharashtra v.|B. C, 
Vakil, affirmed. 


The respondent-accused, a partner in the firm Universal Metal Refinery at 
Goregaon (East), was prosecuted under s. 471 read with s. 390 of the 'Bom- 
bay Municipal Corporation Act on the allegation that he worked the factory 
with the aid of electrical energy of 20 H.P. without obtaining a valid per- 
mission as required under the Act from the Commissioner. The contention 
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of the accused, that the factory being in existence since 1949 in Goregaon 
(East) when that area was not within the limits of Greater Bombay it did 
not require any permission under s. 390 of the Act to work that factory, was 
accepted by the Presidency Magistrate and he was acquitted. The State ap- 
pealed against the order of acquittal. 

The appeal came up for hearing before Vaidya J. who found that there 
were manifestly conflicting rulings of the High Court as to the application of 
s. 890(1) of the Bombay Municipal Corporation Act to factories established 
in areas prior to their merger within the limits of Greater Bombay. He, there- 
fore, directed the records of the case to be placed before the Hon’ble the Chief 
Justice for constituting a Full Bench to resolve the conflict. 


The Full Bench heard the appeal. 


S.C. Pratap, Assistant Government Pleader, for the State. 
J.C. Rajam with K.P. Desat, for the respondent-accused. 


TULZAPURKARB J. This appeal preferred by the State of Maharashtra against 
the acquittal of the respondent-accused raises an important question pertain- 
ing to proper construction to be placed upon s. 890(/) of the Bombay Muni- 
cipal Corporation Act (Bombay Act IIT of 1888) (hereinafter referred to as ‘the 
Act’) and since the two Division Benches of this Court have expreased con- 
flicting views thereon the same has been referred to this Full Bench for 

ion, 

The facts giving rise to the prosecution of respondent-accused were these: 
One Mr. P.P. Jacob, overseer of the Bombay Municipal Corporation, visited 
the premises of Universal Metal Refinery at.Churiwadi, Goregaon (East) on 
December 22, 1970, at about 11.80 A.M. and noticed that the work of casting 
of balcony plates and moulding of plastic was going on in the said factory. 
He also found that five workers were actually working there and electric 
energy to the extent of 20 H.P. was being used. The respondent-accused, 
a partner of the firm, could not on demand produce any written permission under 
s. 890(/) of the Act, inasmuch as, no such permission had been obtained. The 
overseer reported the matter to the higher authorities and one Mr. B.N. Mehta, 
Junior Municipal Prosecutor and advocate, filed a complaint against the res- 
pondent-accused in the Court of Presidency Magistrate, 26th Court, Borivhi, 
charging him with an offence punishable under s. 471 read with s. 390 of the 
Act on the allegation that he was found to have worked his aforesaid factory 
with the aid of electric energy of 20 H.P. on December 22, 1970, without a 
valid permission as required under s. 390(/) of the Act. The respondent- 
acoused admitted the working of the factory on the said premises and further 
admitted that he had not obtained any permission under s. 390 of the Act. 
He, however, contended that the said factory had been established in 1949 
when Goregaon (East) was not within the limits of Greater Bombay and 
hence no permission was required under s. 390 for conducting his factory. 
On the evidence led before him the learned Presidency Magistrate fonnd as 
a fact that the factory was functioning on the premises in question since 1949 
and he also accepted the contention of the respondent-accused that since the 
factory was already in existence prior to concerned area being brought within 
the limits of Greater Bombay, written permission under s. 390(7) of the Act 
was unnecessary and he, therefore, acquitted the respondent-accused by his 
order dated November 8, 1972. In takmg the above view he relied upon 
the judgment of a Division Bench of this Court in The Bombay Municipal Cor- 
poration v. I.8. Patel! where this Court took the view that in resnect of fac- 
tories established in areas prior to merger of all such areas within the limits 
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of Greater Bombay, no such permission under s. 390 was required to be ob- 
tained. Against the acquittal order the State preferred the aforesaid apPeal 
which came up for hearing before Vaidya J. and before the learned Judge 
reliance was placed on behalf of the State on a prior judgment of Division 
Bench of this Court in State v. Suryakant Chhaganlal where a contrary. view 
was taken, it being held that where the factory was situated in Bandra and 
was established before Bandra was included within the limits of Greater Bom- 
bay, such factory required a written permission under s. 890(/7) of the Act 
for running the same after the area had merged within the Greater Bombay. 
Three other judgments of single Judges of this Court in which a view similar 
to the one taken by Gajendragadkar and Vyas JJ. was taken were cited be- 
fore the learned Judge. (Vide judgment of Vimadalal J. in State of Maha- 
rashira v. J.C. Shah}, judgment of Deshpande J. in The State of Maharashtra 
v. Vasanji Anandji Mamk* and judgment of Rege J. in The State of Maha- 
rashira v. B.C. Vaki). Having regard to manifestly conflicting rulings of 
this Court on the point counsel for both the parties requested the learned Judge 
to place the Appeal before the Hon’ble the Chief Justice for constituting a 
Full Bench for resolving the conflict and that is how the matter has been re- 
ferred to us for our decision. 

Since the question pertains to proper construction to be placed on the pro- 
visions of s. 890(/) of the Act, it would be desirable to set out the provisions 
of s. 890 of the Act, which run as follows: 

“890. (1) No person shall newly establish in-any premises any factory, workshop 
or workplace in which it is Intended that steam, water or other mechanical power shall 
be employed, without the previous written permission of the Commissioner, nor shall 
any person work, or allow to be worked, any such factory, workshop or workplace 
without such permission. 

(2) The Commimioner may refuse to give such permission if he ahali. be of 
opinion that the establishment of such factory, workshop or workplace in the proposed 
position is objectionable by reason of the denstty of the population In the neighbour- 
hood thereof, or will be a nuisance to the inhabitants of the neighbourhood. 

(3) If any written permission for the establishment of a factory, workshop or 
workplace granted under sub-section (1) be revoked by the Commissioner in the exer- 
cise of his powers under sub-section (3) of section 479, no person shall continue or 
resume the working or use of such factory, workshop or workplace until such written 
permisaion is renewed or a fresh written permission is granted by the Commissioner.” 

It was not disputed before us that in the instant case the factory of the 
respondent-accused had been established and was in existence in Goregaon 
(East) since 1949; it was also not disputed that the concerned area of) Gore- 
gaon (Hast) came to be merged within the limita of Greater Bombay with 
effect from February 1, 1957 and as such the important question arising for 
determination in the case is whether subs. (J) of s. 390 applies to this fac- 
tory or not. It was not disputed that the first part of subse. (/) of 8. 890 
would not apply to the case, for, obviously that part applies to a case where a 
person wants to establish newly in any premises a factory, workshop or, work- 
place in which it is intended that steam, water or other mechanical power 
shall be employed. The real question, therefore, is whether the second part 
of sub-s. (7) of-s. 390, which was inserted by way of amendment by Bombay Act 
I of 1916, applies to the factory in question notwithstanding its existence at 
Goregaon (East) prior to inclusion of that area within the local limita of the 
Bombay Municipal Corporation, and it was on this disputed question that 
rival contentions were urged before us by counsel appearing for the parties. 
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Mr. Rajani appearing for the respondent-accused contended that the two 
parts of sub-s. (Z) of s. 890 should be read together and so read it would be 
clear that latter part which was added by Bombay Act I of 1916 shall apply to 
a newly established factory after the area Goregaon (Hast) was merged with- 
in the limits of Greater Bombay, that is to say, after the provisions of a. 390(7) 
became applicable to such merged areas on and from February 1, 1997. He 
pointed out that ordinarily all legislation, which is not procedural but deals 
with the rights of citizen, must be regarded as prospective in operation, that 
the first part of sub-s. (J) which was enacted on September 14, 1888, was 
clearly intended to apply to factories that were established after that enact- 
ment came into force and that this aspect of the matter had been made sufi- 
ciently clear out of abundant caution by using the words ‘No person shall 
newly establish’ in the first part of subs. (1). He, therefore, contended that 
even the second part of sub-s. (1) which was added by Bombay Act I of 1916 
should also be similarly construed to have prospective operation, that is to 
say, to factories which came to be established after February 12, 1916, the 
date on which the added portion came into effect. He further urged that if 
the latter part, which was added by Bombay Act I of 1916, is carefully geru- 
tinized, it will appear clear that the expressions ‘such factory’ and ‘such per- 
mission’ have been specifically employed while enacting the said part and 
according to him, the expression ‘such factory’ must mean a factory described 
in the earlier part, namely, a newly established factory in which steam, water 
or other mechanical power is intended to be employed and the expression 
‘such permission’ must mean permission described in the earlier part, namely, 
previous written permission to establish a factory. According to him, there 
fore, the latter part of sub-s. (7), which was added by Bombay Act I of 1916, 
only applies to factories which have come to be established after the said pro- 
vision was enacted or was extended and made applicable for the first time to 
areas which came to be included within the municipal limits of the Corpora- 
tion under Bombay Act I of 1946 or Bombay Act 58 of 1956 and since it 
was admitted that the factory of the respondent-accused was in existence in 
Goregaon (East) since 1949 and Goregaon (Hast) came into Greater Bombay 
with effect from February 1, 1957 under Bombay Act 58 of 1956, the same 
did not require any written permission contemplated by s. 890 of the Act. 
In support of his contention he naturally relied upon the latest Division 
Bench judgment of this Court delivered by Kotval C.J. and Palekar J. in 
The Bombay Muntotpal Corporation v. I.S. Patel. He pointed out that in 
this judgment the Division Bench had taken the view that the expression 
‘such factory’ occurring in the latter part of subs. (7) should be interpreted 
to mean a newly established factory in which it was intended to employ steam, 
water or other mechanical power; in other words, according to Mr. Rajani, 
the decision clearly laid down that the section was applicable to the factory, 
workshop or workplace of a particular description which was sought to be 
newly established within Greater Bombay and according to him, the Division 
Bench also took the view that there was nothing in the latter part of sub-8. (1) 
of s. 390 nor in any other provisions of the Act to show that for continuing 
the working .of such old established factory permission under s. 890 of the 
Act was reqiired. There is undoubtedly considerable force in the contention 
urged by Mr. Rajani before us. 


On the other hand, Mr. Pratap appearing for the State contended that on 
a proper interpretation of the latter part of sub-s. (1) of s. 390 it should be 
held that permission contemplated under s. 390 was required to be obtained 
even in respect of factories established before the concerned area was merged 
within the limits of Greater Bombay for working or running the same after 
the merger had taken place. He argued that under the latter part of 
sub-s. (7), which was added by Bombay - Act I of 1916, it was intended by the 
Legislature to apply the provisions pertaining to requirement of obtaining 
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previous written permission even to factories which had been establish¢d be- 
fore but were actually running or working after the Act became applicable. 
He urged that the expression ‘such factory’ occurring in latter part of 
sub-s. (J) should be construed to mean ‘the factory in which it is intended that 
steam, water or other mechanical power shall be employed’ and not ‘a newly 
established factory in which it is intended that steam, water or other mecha- 
nical power shall be employed’; and similarly the expression ‘such permission’ 
occurring in the latter part of subs. (J) should be construed to mean ‘previous 
written permission for working the factory’ and not ‘permission to establish 
a new factory’. According to’ him, if the two expressions ‘such factory’ and 
‘such permission’ were interpreted in this manner, it will be clear t the 
latter part of sub-s. (1), which was added by Bombay Act I of 1916, was 
intended to apply to the working of even old established factories after the 
Act was made applicable to the areas in which such established factories were 
situated. In support of his contention Mr. Pratap principally relied: upon 
the decision of the Division Bench of this Court in State v. Suryakant Chha- 
gamal. He pointed out that in that case identical question had arisen for 
consideration, inasmuch as, the owner of a factory, which was working on 
electric motor of 20 H.P. and was manufacturing Badami coal and ‘which 
had been established in Bandra before Bandra came to be merged within the 
limits of Greater Bombay, was prosecuted for not having obtained the written 
permission from the Municipal Commissioner under s. 390(J) of the Act after 
the provisions of the said section were made applicable to Bandra and the 
Division Bench held that even such factory which had been established prior 
to merger of Bandra within the limits of Greater Bombay required written 
permission under s. 390(1) of the Act for working the same after the area 
had merged within Greater Bombay. He pointed out that in that casé rely- 
ing upon the expression ‘such factory’ and ‘such permission’ occurring in the 
latter part of subs. (J) of s. 390 similar arguments were advanced before the 
Court on behalf of the accused and the Division Bench took the view that the 
expression 

“Such factory’ must, therefore, be construed as meaning a factory in which ft is 
intended that steam, water or other mechanical power shall be employed. That is to 
say, the words ‘such factory’ do not mean a factory which has been newly established 
and in which mechanical power is intended to be employed; it only means a factory 
in which mechanical power is intended to be employed.” 


In adopting such construction of the expression ‘such factory’ that Division 
Bench relied upon the decision of this Court in Emperor v. Karsandas Go- 
vindyi,© where a similar construction had been placed on the expression! ‘such 
factory’ occurring in the latter part of sub-s. (1) of s. 390. Mr. Pratap con- 
tended that Chief Justice Beaumont, who delivered the judgment in case 
of Emperor v. Karsandas Govindjs, observed as follows (p. 758): 

“...The reference in the last part of the section to working ‘any such factory’ must 
relate back to the description of the factory contained in the earlier part of the pection, 
and the only description of a factory is of one in which it is Intended that steam, water 
or other mechanical power shall be employed.” | 
The Division Bench in State v. Suryakant ChAaganial after? adopting the 
aforesaid construction of the expression ‘such factory’ proceeded to o Ə 
that, 

“by parity of reasoning the expression ‘without guch permission’ occurring! in the 
same 'clause can, in our opinion, be reasonably construed to mean previous written per- 
mission not for establishing the factory, but for working it or allowing it to be worked.” 
Mr. Pratap further pointed out that a similar construction had been placed 
on the expressions ‘such factory’ and ‘such permission? occurring in the 
latter part of sub-s. (Z) of s. 890 in further three judgments of this Court, 
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though each one of them happens to be of a single Judge. He pointed out 
that whereas Deshpande J. and Rege J. in matters that were argued before 
them followed the Division Bench ruling in State v, Suryakant Chhaganlal, 
Vimadalal J. had independently come to the same conclusion that the ex- . 
pression ‘such factory’ must mean a factory in which it is intended that steam, 
water or other mechanical power shall be employed and the expression did 
not mean a newly established factory in which it is intended that steam, 
water or other mechanical power shall be employed. He, therefore, urged 
that on a proper construction of the latter part of subs. (J) of s. 890 we 
should hold that the factory of the respondent-accused and ita working after 
the Act was made applicable to Goregaon (Hast) would require a written 
permission contemplated by s. 390 of the Act. 

On a careful consideration of the rival contentions urged by counsel before 
us and on perusal of rival views contained in two sets of decisiona of the 
Division Benches of this Court, it becomes obvious that the provision contained 
in the latter part of sub-s. (Z) of s. 390 is capable of yielding to two different 
constructions—both equally possible, and in such a situation it cannot be dis- 
puted that it would be open to the Court to look into the Statement of Objects 
and Reasons of Bombay Act I of 1916 under which the letter part of subs. (J) 
was added to the original sub-s. (J) of s. 390 with a view to ascertain the 
intention of the Legislature while enacting the latter part. It is stated there- 
in as follows: 

“Section 300 has been found by the executive to be Inadequate. By section 514 a 
prosecution. for breach of the provisions of section 390 must be instituted within three 
months of the establishment of the factory. Consequently if a newly established factory 
evades the notice of the Health Department for three months, not only does the pro- 
motor escape liability but also the factory cannot be discontinued. Again, Hf a factory 
has been discontinued as the result of a successful prosecution, there is nothing in the 
present law to prevent the resumption of work at the factory, because resumption of 
work does not come within the meaning of new establishment. Also a purchaser from 
an establisher is beyond the reach of the law, and, finally, no provision exists for con- - 
tinuous punishment of an offence’ which is likely to be continuous. Taas Garia DETS 
been remedied.” 


The purpose of adding the latter part of sub-s. (J) of s. 890 has been clearly 
set out above and the mischiefs that were sought to be remedied by making 
the addition have been clearly indicated. It will thus appear clear that the 
intention was not to bring within ita purview factories that had been establish- 
ed prior to the enactment coming into force or the continued working of such 
old established factories. Similarly, therefore, the said provision could not 
have been intended to apply to factories established in areas which were subse- 
quently brought within the limits of Greater Bombay. Looked at from this 
angle, the contention of Mr. Rajani appears to be well-founded, that by 
adding latter part to sub-a. (1) of s. 390 it was never intended by the Legisla- 
ture that old established factories should be required to obtain written permis- 
gion contemplated by that section. But here again it was urged by Mr. Pra- 
tap that, though it was true that the Statement of Objects and Reasons could 
be looked into for ascertaining the intention of the Legislature the same had 
very limited use for, according to him, the Legislature could enact a measure 
going much further than what was initially indicated in the Statement of Ob- 
jects and Reasons. In other words, Mr. Pratap contended that though initial- 
ly the Bill may have been put forward to achieve a limited purpose the Legis- 
lature could go further than what the movers of the Bill had initially in their 
mind. He urged that the present case could be regarded as an instance in 
point where the Legislature had gone further than what was stated to be the 
object in the Statement of Objects and Reasons and the intention of the Legisla- 
ture had to be really gathered from the enacted words themselves and the 
operation of enacted words could not be controlled by what was contained in 


454 THE BOMBAY LAW REPORTER. [voL LXXVI. 


the Statement of Objects and Reasons; and he urged that the enacted words 
had been properly construed as being applicable to the continued working of 
pre-merger factories after the concerned area was got merged within the limits 
of Greater Bombay. 

As stated earlier, in our view, the relevant provision of sub-s. (1) of s. 390 is 
capable of two constructions, both equally possible. Mr. Pratap, therefore, 
urged that the construction canvassed by him has the merit of carrying out the 
beneficient object of the legislation. He also pointed out that but for the 
latest Division Bench ruling of Kotval C.J. and Palekar J. in The Bombay 
Municipal Corporation v. I.8. Patel, all along the relevant provision contain- 
ed in the latter part of sub-s. (/) has been construed as being applicable to 
even old established factories to which the enactment was made applicable 
later on and even the Corporation has acted on such construction all through- 
out and all such established factories have been required to obtain a written 
permission under s. 890 of the Act. Im that behalf an affidavit of Deputy 
Municipal Commissioner Mr. V. H. Gumaste has been filed on record of this 
appeal. It appears clear, therefore, that the construction put upon the latter 
part of sube. (J) of s. 390 by the Division Bench of this Court in Emperor 
y. Karsandas Govindji as well as in State v. Suryakant ChAaganlal was also 
the Corporation’s interpretation and the same has held the fleld for past several 
years, almost right from the time the said latter part was inserted by Bombay 
Act I of 1916 till now. In our view, therefore, though the construction sought 
to be placed by Mr. Rajani on behalf of the respondent-accused relying upon 
the judgment of the Division Bench of this Court in The Bombay Municipal 
Corporation v. I.S. Patel is possible, we feel that the construction canvassed 
by Mr. Pratap and which has been accepted by this Court in Kmperor v. Kar- 
sandas Govind and in State v. Suryakent Chhaganlal and which has held 
the field for the past several years should not be disturbed or deviated from. 
Moreover, in view of the statements contained in para. 3 of Mr. Gumaste’s 
affidavit, we feel no hardship will be caused to owners or conductors of such 
old established factories if the construction that has held the field is accepted. 
We, therefore, hold that the latter part of sub-s. (J) of s. 390 of the Act is 
applicable to and would cover cases of factories which have been established 
before the enactment came into force or before the enactment was made appli- 
cable to the areas which have since bean merged within the limits of Greater 
Bombay and even such factories will have to obtain Written permission as 
contemplated by s. 390 of the Act. 

Since the question was really a debatable one and required a decision of 
larger Bench, we do not think it would be proper in the instant case to donvict 
the respondent-accused and impose a sentence upon him. Mr. Rajani appearing 
for the respondent-accused has stated that his client is willing to make the 
necessary application for written permission as contemplated by s. 390 lof the 
Act and since Mr. Pratap has given an assurance that the requisite permission 
would be granted in view of the statement contained in para. 8 of Mr. G g 
affidavit, the Municipal authorities should be called upon to withdraw the pro- 
secution against his client. Mr. Pratap stated before us that his client is 
willing to withdraw the prosecution. The prosecution is, therefore, allowed to 
be withdrawn. Mr. Pratap has also made a statement to us which we! would 
like to record. He stated that all the prosecutions presently pending ' under 
s. 890 read with ss. 471/472 of the Bombay Municipal Corporation Act; 1888, 
in respect of factories established prior to the merger in the Suburban and ex- 
tended Suburban areas which have since been merged in Greater Bombay will 
be withdrawn provided the accused in those cases make applications for per- 
mission under s. 890 of the Act within a period of four months from the date 
of publication of a notification in that behalf. 


' In the result, the appeal is dismissed. Appeal dismissed. 
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Before the Howble Mr. R. M. Kantawala, Chief Justice, Mr. Justice Tulzapwrkor cad 
Mr. Justice Bharme. 


BAPUSAHEB BALASAHEB PATIL 
v 


THE STATE OF MAHARASHTRA.” 

Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 3, 91-100, 2(24), 
163(1)(>), 148(m)—Maharashtra Co-operative Sociatles Rules, 1961, Rules 77-90— 
Contempt of Courts Act (XXXI of 195%), Sec. 3—Officers on Special Duty cppotnt- 
ed by State Government under s. 3 of Mah. Act XXIV of 1961—Whether such Offloers 
Court within Act XXXII of 1952—Criteria for determination whether tribunal or autho- 
rity Court—Indian Evidence Act (I of 1872), Sec. 3—Indian Penal -Code (XLV of 
1860), Secs. 19-20—Whether such Officers not Court as lacking power of review and 
inherent furlediction—Civil Procedure Code (Act V of 1908), O. XLV, R. I, Secs. 
114, 151—Criminal Procedure Code (Act V of 1898), Secs. 369, 516A. 


The Officers on Speclal Duty appointed under the Maharashtra Government Noti- 
fication dated March 11, 1969, in exercise of the powers vested in the State Govern- 
ment under s. 3 of the Maharashtra Co-operative Societies Act, 1980, are Courts 
within the meaning of Contempt of Courts Act, 1952, while discharging their duties 
under the Act. 

Nanik Lileram Hingorani v. Ramchand Jhvanlal Hingoreni,! overruled. 

To constitute a tribunal or an authority a Court two main criteria should be satis- 
fled: firstly, the tribunal or the authority would be a Court H it is given power to 
give a definitive judgment or decision which has finality and authoritativeness that 
would bind the parties appearing before H so far as the righiw litigated before it are 
concerned and, secondly, the appotntment of the tribunal or authority es well os 

ı the source of tts power must be the judicial power of the State coming to it by 
the statute itself. 

Jugal Kishore v. Sttamarhi Central Co-op. Bank Malbor Hill Co-op. Society 
Ld. v. Gauba,3 Ramrao y. Narayan,* Shell Co. of Australia v. Federal Commissioner 
of Tarnation, s Bharat Bank Ltd. v. Employees of Bharat Bank Lid.6 and Brajnondan 
Stnha v. Jyoti Narain,’ referred to. 2 

Since the Officers on Special Duty perform judicial functions and are empowered 
to render definitive decisions which have finality and authoritativeneas so as to bind 
the parties appearing before them qua thetr rights, subject, of course, to appeal or 
review or revision as provided in the Act and since the Officers on Special- Duty 
are appointed by the State Government under a Notification in exercise af the 
powers conferred by s. B of the Maharashtra Co-operative Societies Act, 1980, and 
they derive their authority to dispose of the disputes judicially from the State direct- 
ly under the statute, such Officers on Special Duty satisfy both the criteria that have 
been accepted by the Supreme Court and are, therefore,’ Courts within the mean- 
ing of the Contempt of Courte Act, 1952. 

The Officers on Special Duty appointed under the Nottfication cannot be regarded 
as arbitrators within the meaning of that expression as defined in s X2 of the Act 
for the purposes of this Act in relation to the function of deciding disputes covered 
by s, 91 of the Act. 

The possession of two powers, viz. the power of review and inherent jurisdiction 
enjoyed by a civil Court and which: are not conferred upon the Officers on Special 
Duty, cannot be regarded as sine qua non before a tribunal or an authority can be 
regarded as Court. 


a 


*Decided, November 1/38, 1973. Misoella- 8 es 65 Bom. L. R. 588. 
neous Civil Application No. 18 of 1971. á (1968) 71 Bom. L. R. 696, 8.C. 
1 (1971 eous Ctyil plication & [1931] A. C. 275, 
No. 11 of 1968, deoided © and 6 so 8. C. R. 459 
Kamat JJ., on July 3/6, 1971 (Unrep.). 7 [1056] A.L R. 8.C, 88. 


3 [1907] A. LR. 8.C. 1494. 


t 
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Babasaheb A. Bhonsals, for the penon 
M.B. Kadam, Assistant Government Pleader, for respondents Nos. 1 and 17. 
A. V. Datar, for respondents Nos. 14 and 15. ! 
M. A. kane, for respondents Nos. 3 to 9 and 16. : 


TULZAPURKAR J. The question that has been referred to us for our decision 
by the Division Bench is as follows: 

“Whether the Officers on Special Duty appointed under the Maharashtra Govern- 
ment Notification dated 11th March 1969 are Courts within the meaning of the Contempt 
of Courts Act, while discharging their duties under the Act.” 


The question arises in these circumstances: Respondent No. 3 Kumbhi 
Sahakari Sekhar Karkhana Ltd. is a Co-operative Sugar Factory of 
which the petitioners and respondents Nos. 4 to 16 are the members. Trien- 
nial election to the Board of Directors of respondent No. 3 was held on 
November 18, 1970, under the Election Rules framed in that behalf at which 
two of the petitioners and respondents Nos. 4 to 14 were the contesting can- 
didates. The result of that election was declared on November 19, 1970 in the 
General Body Meeting of respondent No. 3 held on that date and respondents 
Nos. 4 to 18 were declared elected to be the directors of the Board. On Novem- 
ber 25, 1970 the petitioners applied to the District Deputy Registrar of Co- 
operative Societies, Kolhapur, respondent No. 17, to have the said election of 
the Board of Directors of respondent No. 3 set aside on the ground that seve- 
ral illegalities were committed and malpractices were indulged in during the 
election. The dispute so referred by the petitioners to respondent No. 17 
was referred by respondent No. 17 to respondent No. 2 for her decision. , Res- 
pondent No. 2 happens to be an Officer on Special Duty appointed by the State 
Government in exercise of powers vested in it under s. 3 of the Pema 
Co-operative Societies Act, 1960 (hereinafter referred to as ‘the Act’). : 
petitioners prayed for an ad interim injunction restraining the Society. a 
pondent No. 3) from giving charge of the affairs of the Society to the newly 
elected Board of P ME which comprised respondents Nos. 4 to 16 and fur- 
ther restraining the newly elected Board of Directors from taking charge from 
respondent No. 3 and an injunction was also sought restraining respondents 
Nos. 4 to 16 from exercising any power or rights as elected members of the 
Board of Directors. On November 27, 1970 respondent No. 2 passed an order 
granting interim injunction to the following effect : 7 
“Respondent No. 8 being the Society was temporarily restrained from giving 
to the newly elected Board of Directors viz. respondents Nos, 4 to 13 and ts 
Nos. 4 to 18 were restrained from taking charge from respondent No. 8 till thé final 
disposal af the case,” 
- 


Since respondent No. 16 was erstwhile Managing Director of respo 

No. 3, the first part of the injunction really operated against him, in the sense 
that he was restrained from handing over charge of the affairs of the society to 
the newly elected Board of Directors. This order of injunction issued by respon- 
dent No. 2 was served on respondents Nos. 3, 4, 14, 15 and 16 on the very day 
i.e. November 27, 1970 while it was served on respondenta Nos. 6, 9, 12 ahd 18 
on. November 28, 1970. It also appears that this order was published ; in a 
local newspaper, ‘Pudhari Daily’ of Kolhapur, on November 29, 1970. Ac- 
cording to the petitioners, in spite of service of this injunction order on the 
several respondents, as mentioned above, on November 30, 1970 the first meet- 
ing of the newly elected Board of Directors of respondent No. 3 was convened 
which was attended by respondents Nos. 4 to 13, 15 and 16 at which the 
charge of the affairs of the factory was taken over by the newly elected Board 
of Directors and at that meeting the new Chairman, Vice-Chairman and sub- 
committees were elected and even the resolution authorising withdrawal of 
funds from the Bank account was passed. The petitioners, therefore, filed 
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Misc. Civil Application No. 18 of 1971 in this Court praying for action being 
taken against respondents No. 4 to 18, 15 and 16 for contempt of Court alleg- 
ing that they committed several of the aforesaid acts in the meeting that was 
convened on November 80, 1970 in utter disregard and disobedience of the in- 
junction order issued by respondent No. 2 on November 27, 1970. On behalf 
of the alleged contemners a two-fold plea was raised in the affidavit in reply 
that was filed. In the first place, it was contended that respondent No. 2 was 
not a Court within the meaning of the Contempt of Courts Act, 1952 and as 
such no action in contempt could lie against them under the provisions of the 
Contempt of Courts Act, 1952; and secondly, it was on merits emphatically 
denied that they had committed any contempt as alleged by the petitioners. 
It was urged that several alleged acts said to have been indulged in by the 
contemners did not constitute any contempt or disobedience of the order pass- 
ed by respondent No. 2. 


When the petition came up for hearing before the Division Bench a queg- 
tion was raised whether respondent No. 2 who was the Officer on Special Duty 
appointed under the Maharashtra Government Notification dated March 11, 
1969 was a Court within the meaning of the Contempt of Courts Act while the 
said Officer was discharging her duties under the Act and since the Division 
Bench felt that the question was a question of considerable importance because it 
was of frequent occurrence and the jurisdiction under the Co-operative Societies 
Act exercised by the Officers on Special Duty was rapidly increasing the 
question required to be finally and authoritatively settled so as to guide not 
only the Officers concerned but the public at large. That is how the question 
mentioned at the commencement of the judgment has come to be referred to us 
for our decision. 


On behalf of the petitioners, Mr. Bhonsale has anadi before us that the 
Officers on Special Duty, who have been appointed by the State Government 
in exercise of powers under s. 8 of the Act and on whom the powers specifled 
in column (4) of that Notification have been conferred, will have to be re- 
garded as Courts for the purpose of the Contempt of Courts Act. He pomt- 
ed out that under the scheme of the Act and the relevant sections contained 
in Chapter LX of the Act which pertain to disputes and arbitration, these 
Officers on Special Duty are called upon to perform Judicial functions and 
have been given powers to give definitive Judgments which have, subject to 
appeals that have been provided, a finality and authoritativeness and what is 
more, the source of that authority to perform these judicial functions has been 
the State which has been pleased to confer the same under a statute and in 
support of this contention he has principally relied upon the decision of the 
Supreme Court in the case of Jugal Kishore v. Sitamarht Central Co-op. Bank. 
He has pointed out that in that case the Supreme Court was concerned with the 
question as to whether the Assistant Registrar discharging the functions of 
the Registrar under s. 48 read with s. 6(2) of Bihdr and Orissa Co-operative 
Societies Act (6 of 1935) was a Court for the purpose of the Contempt of 
Courts Act or not and the Supreme Court after reviewing the provisions of 
that Act and particularly s. 48 thereof had come to the conclusion that the 
Assistant Registrar was a Court, and according to Mr. Bhonsale, the position 
of the Officers on Special Duty appointed by the State Government in exercise 
of the powers under s. 8 of the Maharashtra Co-operative Societies Act, 1960 
was in no way dissimilar to the position of the Assistant Registrar under 
Bihar and Orissa Co-operative Societies Act and, therefore, these Officers on 
Special Duty should be held to be Courts for the purpose of the Contempt of 
Courts Act. On the other hand, Mr. Rane appearing for some of the con- 
temners (being respondents Nos. 8 to 9 and 16) has contended that the Officers 
on Special Duty appointed by the State Government under s. 3 of the Act 


1 [1967] A. L R. S.C. 1494. 
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4 1 
could not be regarded ag Courts for the purpose of the Contempt of Courts 
Act. He urged that not only the Officers on Special Duty who perfo the 
judicial functions within the ambit of powers that had been conferred jupon 
them by the State Government under the relevant Notifications but even the 
Registrar as well as the Registrar’s nominees who also perform similar 'judi- 
cial functions qua disputes arising under s. 91 of the Act would be no better 
than the arbitrators or rather statutory arbitrators undertaking  stathtory 
arbitration and, therefore, they could not be regarded as Courts. He pointed out 
that the decision of the Supreme Court in Jugal Kishore’s case was on the p 
provisions contained in the Bihar and Orissa Co-operative Societies 5 and 
in fact Justice Mitter, who spoke for the Court, has made the position; very 
alpae by observing towards the end of the judgment to this effect (p. 1504) : 
¢ ..It must be borne in mind that we/do not propose to lay down that all 
ie ee the 
Contempt of Courts Act, 1952. Our decision is expressly limited to the and 
‘the Assistant Registrar like the ome before us governed by the Bihar and Co- 
operative Societies Act.” 


He, therefore, urged that the position of the Registrar or the Officer o Bos 
cial Duty appointed by the State Government under s. 3 as well as the pogition 
of the nominees appointed by the Registrar under the Act will have to bé con- 
sidered afresh by having regard to the provisions of the Act. He pdinted 
out that so far as the nomines or nominees appointed by the Registrar who 
have also been conferred the power to determine the disputes referred to|them 
by the Registrar under s. 93 are concerned, the position has been clarified 
by this Court in the case of Malbar Ht Co-op. Kocisty Ld. v. Gaubo’, where a 
view has been taken by this Court that a nomines appointed by the istrar 
under s. 98(/) of the Maharashtra Co-operative Societies Act, 1960, is mot a 
Court within the meaning of the Contempt of Courts Act, 1952, and hs 

that if the position of the Registrar as well as the position of the Off 
Special Duty appointed by the State Government under s. 3 of the Act wae 
carefully scrutinised in the light of the relevant provisions of the Act, it would 
appear clear that all these three authorities; who are called upon „tol per- 
form the judicial functions qua the disputes covered under the provisions of 
s. 91.of the Act, will have to be regarded as arbitrators or rather statutory 
arbitrators undertaking statutory arbitration and as such they could not be 
regarded as Courta for the purpose of the Contempt of Courts A In 
that behalf he also placed reliance upon the subsequent decision of the 
Supreme Court in Ramrao v. Narayan’ where the view of this Court in Gauba’s 
case has been approved and the Supreme Court has categorically the 
view that the nominee of the Registrer appointed under s. 98 of the Mahara- 
ahtra Co-operative Societies Act, 1960 is not a ‘Court’ within the meaning of 
s. 195 of the Criminal Procedure Code. Mr. Rane, therefore, principally con- 
tended that all the three authorities, who are called upon to perform the judi- 
cial functions qua the disputes covered by s. 91 of the Act, viz. ar, 
Officer on Special Duty as well as the Registrar’s nominees, should re- 
garded as arbitrators undertaking statutory arbitration. In any event he 
contended that so far as the Officers on Special Duty were concerned,! they 
should be held to be arbitrators undertaking statutory arbitration for, their 
position was in no way different from the Registrar’s nominees who were also 
performing similar functions under the Act. He elaborated his contention 
by referring to several provisions of the Act to which elaboration we come 
to a little later in the course of our judgment. 


In order to decide the question that has been referred to us, it will ‘be noose. 
sary to understand the proper connotation vf the expression ‘Court’, for, we 
have to consider whether the Officers on Special Duty ‘appointed by the 


2 (1968) 65 Bom. L. R. 538. (1968) 71 Bom. L. R. 696, 8.C. 
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State Government under s. 3 of the Act ‘are ‘Courts’ within the meaning of 
the Contempt of Courts Act, 1952 or not. Now it is undisputed that the ex- 
pression ‘Court’ has not been defined in the Contempt of Courts Act, 1952 
and all that s. 8(/) of the said Act does is that it confers power upon the High 
Court to punish ‘‘contempts of courts subordinate to it’’ in the same manner 
it punishes contempt of itself and obviously the expression ‘‘courts subordi- 
nate to High Court’’ in s. 8(/) would mean Courts of law subordinate to High 
Court in the hierarchy of Courts established for the purpose of administration of 
justice throughout the Union. Since the expression ‘‘Court’’ has not been 
defined in the Contempt of Courts Act, the definition of that expression as oc- 
curring in couple of other enactments may be considered. 

Section 8 of the Evidence Act (I of 1872) defines ‘Court’ as including all 
Judges and Magistrates and all persons except arbitrators, legally authorised 
to take evidence. It is, however, well settled that this definition has been 
framed only for the purpose of the Evidence Act and camiot be extended where 
such an extension would not be warranted. Sections 19 and 20 of the Penal 
Code define the expressions ‘Judge’ and ‘Court of Justice’ as under: 

“S, 19. The word ‘Judge’ denotes not only every person who Is officially dəsignated 
as a Judge, but also every person who is empowered by law to give, in any legal pro- 
ceeding, civil or criminal a definitive judgment, or a judgment which, if not ap- 
pealed against, would be definitive, or a judgment which, if confirmed by some other 
authority, would be definitive, or 

who is one of a body of persons, which body of persons is empowered by law to give 
such a judgment.” 

“S. 20. ‘ea sonia’ Coen ai Tatas dae a uda ei te Geunowenee by aw ito 

act judicially alone, or a body of Judges which i empowered by law to act judicially 
as a body, when mich Judge or body of Judges is acting judicially.” 
These definitions given in the Indian Penal Code make it amply clear that the 
pronouncement of definitive judgment is considered the essential ‘sine qua 
non’ of a Court. In Halsbury’s Laws of England, 3rd edm, Vol. 9, Article 
809 on page 342 runs as follows: 

“809. Meaning of court. Originally the term ‘court’ meant, among other meanings, 
the Sovereign’s palace; it has acquired the meaning of the place where justice is adminis- 
tered and, further, bas come to mean the persons who exercise judicial functions under 
authority dertved either immediately or mediately from the Sovereign. All tribunals, 
however, are not couris, in the sense in which the term is here employed, namely, to de- 
note such tribunals as exercise jurisdiction over persons by reason of the sanction of the 
law, and not merely by reason of voluntary submission to their jurisdiction. Thus, arbi- 
trators, committees of clubs, and the like, although they may be tribunals exercising 
judicial functions, are not ‘courts’ In this sense of that term. On the other hand, a tri- 
bunal may be a court in the strict sense of the term although the chief part of its duties 
is not judicial.” 

Article 812 on page 344 runs as follows: - 

“812. Creation of courts. Courts are created by the authority of the Sovereign as 
the fountain of justice. This authority is exercised either by statute, charter, letters 
patent, or Order in Council. In some cases a court is held by prescription, as having 
existed fram time immemorial, with the implication that there was at some time a grent 
of the court by the Sovereign, which has beén lost.” 

In the Privy Council decision in Shel Co. of Australia v. Federal Commis- 
stoner of Taration* Lord Sankey L. C. laid down some negative propositions 
to me following effect (p. 297): 

..1. A tribunal is not necessarily a Court in this strict sense because tt gives a 
ee 2. Nor because it hears witnemses on oath. 3. Nor because two or more 
contending partles appear before it ‘between whom it has to decide. 4 Nor because it 


4 [1981] A. C. 375. 
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gives decisions which affect the rights of subjects. 5. Nor because there is an appeal 
to a Court, 6. Nor because it is a body to which a matter is referred by another body.” 
(See Rex v. Electricity Commissioners: London Electricity Joint Committee Co. (1920), 
Fx parte)5 
It has been further observed in that case on page 298 as follows: l 
“An administrative tribunal may act judicially, but stil remain an administrative 
tribunal as distinguished from a Court, strjctly so-called. Mere externals do not ‘make 
a direction to an administrative officer by an ad hoc tribunal an exercise by a Court of 
judicial power.” : 
In the case of Bharat Bank Lid. v. Employees of Bharat Bank Lid.® the ques- 
tion that arose was whether an Industrial Tribunal constituted under the In- 
dustrial Disputes Act, 1947 whose functions and duties were very much like 
those of a body discharging judicial functions was a Court or not for the: pur- 
pose of art. 186 of the Constitution and in that case the following relevant obser- 
vations were made by Justice Mahajan, which appear at page 475 of’ the 
Report: | 
“As pointed out in Halsbury’s Laws of England, the word ‘Court’ originally meant 
the King’s Palace but sthbeequently acquired the meaning of (1) a place where justice 
‘was administered, and (2) the person or persons who administer it. In the Indian Evid- 
ence Act it is defined as including all Judges and magistrates and all persons except 
arbitrators legally authorized to take evidence. This definition is by no means‘exhaustive 
and has been framed only for the purposes of the Act. There can be no doubt that to 
be a Court, the person or persons who constitute it must be entrusted with judicial func- 
tions, that is, of deciding litigated questions according to law. However, by agreement 
between parties arbitrators may be called upon to exercise judicial powers and to decide 
a dispute according to law but that would not make the arbitrators a Court. It appears 
to me that before a person or persons can be said to constitute a Court it must be held 
that they derive their powers from the State and are exercising the judicial powers of 
the State.” ' 


Justice Mahajan also referred to the definition of the expression ‘‘judicial 
powers’’ as given by Griffith C.J. in Huddart, Parkar & Co. Propristary Lid. 
v. Moore : Appleton v. Moorehead’ which was regarded as the best definition 
of the expression and the expression was defined by Griffith C.J. as follows: 

“« ,.the words ‘Judiclal power’ as used in sec. 71 of the Constitution mean the 
power which every sovereign authority must of necessity have to decide con 
between its subjects, or between itself and tts subjects, whether the rights relate to 
life, liberty or property. The exercise of this power does not begin until some 
which has power to give a binding and authoritative decidon (whether subject ap- 
peal or not) is called upon to take actlon.” 


In Brajnandan Kinka v. Jyoti Narain? the question was whether a Co 
sioner appointed under the Public Servants (Inquiries) Act (87 of 1850)| was 
a Court within the meaning of the Contempt of Courts Act, 1952. In that icase 
after referring to the authorities liké Coke on Littleton and Stroud, the Privy 
Council decision in the case of Shell Co. of Australia v. Federal Commisst of 
Taxation, earlier decisions in Bharat Bank Lid. v. Employees of Bharat Bank 
Ltd., the case of Maqbool Hussain v. State of Bombay? and Cooper v. Wiens 
the Court observed in para. 18 of its judgment as follows (p. 70): 

“It is clear, therefore, that in order to constitute a Court in the strict sense of the 
term, an emential condition is that the Court should have, apart from having some of 
the trappings of a judicial tribunal, power to give a decision or a definitive judgment 
which has finality and authoritativeness which are the emential tests of a judicial: pro- 
nouncement,”’ 


5 [1094] 1 K. B. 171. 9 [1958] A. I. R. S.C. 825, s.o. 56 Bom. 
6 [1950] S. C. R. 459. ' L.R.18. 

y (1908) 8 C. L. R. 880, 357. 10 [1987] 2 K. B. 309. 

8 [1958] A. L R. 8. C. 66. \ 
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We might usefully refer to the decision of the Supreme Court in Jugal 
Kashore v. Sttamarhks Central Co-op. Bank. The question which arose for determi- 
nation in that case was whether an Assistant Registrar discharging the func- 
tions of the Registrar under s. 48 read with s. 6(2) of Bihar and Orissa Co- 
operative Societies Act was a Court for the purpose of the Contempt of Courts 
Act or not and after examining the scheme and the relevant provisions of the 
Act the Court came to the conclusion that both the Registrar as well as the 
Assistant Registrar were Courts for the purpose of the Contempt of Courts 
Act and in coming to that conclusion two aspects were emphasised by the 
Court, first both the Registrar as well as the Assistant Registrar on whom 
powers to perform the judicial functions had been conferred were the reci- 
pients of that power from the State, that is to say, by statute itself and second- 
ly while performing the judicial fonctions that were entrusted to these officers ° 
they had been given power to give definitive decisions having finality or autho- 
ritativeness which would be binding on the parties appearing before them af- 
fecting the rights that were litigated before the said officers. So far as the 
first aspect was concerned, this is what the Court has observed in para. 10 of 
its judgment (p. 1499): 

‘Tn this case, the Assistant Registrar concerned, along with several other persons, 
was given the power of the Registrar under various sections of the Act including S. 48 
[excepting sub-ss. (6) and (8)] by the State Government. He was not a nominee of 
the Registrar.” 
and so far ag the second aspect was concerned, this is what the Court stated 
in para. 11 of its judgment (p. 1499): 

“Tt will be noted from the above that the jurisdiction of the ordinary civil and 
revenue Courts of the land is ousted under 8. 57 of the Act in case of disputes which 
fell under S. 48.° A Registrar exercising powers under S. 48 must, therefore, be held 
to discharge the duties which would otherwise have fallen on the ordinary civil and 
revenue Courts of the land. The Registrar has not merely the trappings of a Court 
but In many respects he is given the same powers es are given to ordinary civil Courts 
of the land by the Code of Civil Procedure including the power to summon and examine 
witnesses on oath, the power to order inspection of documenta, to hear the parties after 
framing issues, to review his own order and even exercise the inherent jurisdiction of 
Courts mentioned In S 151 of the Code of Civil Procedure. In such a case there is 
no difficulty in holding that in adjudicating upon a dispute referred under S. 48 of the 
Act, the Registrar is to all intents and purposes, a Court discharging the same funo- 
tions and duties in the same manner as a Court of law is expected to do.” 


It is true that at the end of the judgment the Court has taken care to observe 
that the Court did not intend to lay down as a general proposition that all 
Registrars of all Co-operative Societies in the different States were Courts for 
the purpose of the Contempt of Courts Act and that ite decision was expresaly 
limited to the Registrar and the Assistant Registrar like the one before it gov- 
erned by the Bihar and Orissa Co-operative Societies Act. All the same it was 
after analysing the scheme and the relevant provisions of the Act concerned 
that the Court came to the conclusion that the Registrar as well as the Assis- 
tant Registrar when they discharged their duties qua disputes covered by s. 48 
of the Act satisfied both the criteria that are necessary to constitute the said 
officers Court, namely that the said officers were to all intents and purposes 
discharging similar functions and duties as were performed by the civil Courts 
and apart from having some of the trappings of the civil Court they had been 
given almost all powers that have been conferred upon the civil Courts includ- 
ing even power to review its own order as well as inherent power conferred 
under s. 151 of the Code of Civil Procedure. The Court was also considerably 
influenced by the fact that qua the disputes covered by s. 48 of the Act the 
jurisdiction of the civil Courts and revenue Courts had been excluded or barred 
and therefore qua such disputes the mantle fell on these officers to adjudicate 
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the same giving final judgments as regards rights of the parties appearing before 
them, and these officers had been conferred such powers to perform — 
functions by the State directly. 

Then there are two judgments under the Maharashtra Co-operative ati 
Act 1960; one of this Court in Malbar Hil Co-op. Society Ld. v 
and the other of the Supreme Court in Ramrao v. Narayan, both d 
with the position of a nominee or Board of nominees appointed by the Registrar 
under the Act. In the former case the question that arose for de tion 

_ was whether a nominee appointed by the Registrar under s. 93(/) ane Bake 
rashtra Co-operative Societies Act, 1960 was a Court within the m of 
the Contempt of Courts Act, 1952 and after considering the scheme o ee 
Act and the relevant provisions thereof and several authorities, this 

~ took the view that such a nominees was not a Court within the meaning of i 
Contempt of Courta Act. Both aspecta were considered by this Court, namely 
the nature of functions performed by a nominee gua disputes covered under 
s. 91 of the Act and the powers conferred upon him under the relevant sections 
thereof as well as the aspect whether such power to decide the disputes covered 
by s. 91 had been conferred upon a nominee by the State through the statute 
itself or not and though the Court found that the Registrar’s nominee was 
performing the judicial functions and though he had power to give definitive 
judgments having finality or authoritativencss, the Court took the view, that 
that was not enough. According to the view expressed by the Court in that 
decision, merely because a tribunal was enjoined with a duty to act in ajudi- 
cial manner or hear parties and record evidence, and that its decision was made 
binding on the parties was not sufficient to hold that that tribunal was a Gourt, 
unless it was farther established that in doing so, the tribunal was exercising 
an inherent judicial power of the State as a result of it being appointed by the 
State to exercise that power. In other words, the aspect was a hansa. 
under the relevant provisions of the Act a nominee or board of nominees was 
appointed by the Registrar and it was the Registrar who referred the disputes 
to such nominee or board of nominees for decision and since the provision of 
the Act relating to the appointment of a nominee itself indicated that the 
power, which a nominee derived for deciding the dispute, was not a power 
derived by him from the State, it would be difficult to hold that in deciding 
the dispute an award given by the nominee was in exercise of any judicial 
power derived by him from the State. The Court also went on to point that 
having regard to the definition of ‘arbitrator’ given in s. 2(2), of cain 
given in s. 2(24) and the language employed in s. 96 of the Act it was 
that a nominee or board of nominees so appointed by the Registrar ee hear 
and decide the disputes would be an arbitrator or board of arbitrators un- 
dertaking statutory arbitration. 

In the other decision in Ramrao v. Narayan the Supreme Court wag con- 
cerned with the question as to whether the nominee of the Registrar ap an 
ed under s. 93 of the Maharashtra Co-operative Societies Act, 1960 
Court within the meaning of s. 195 of the Criminal Procedure Code a the 
Court on examination of the relevant scheme and the provisions of the Act 
came to the conclusion that having regard to the test that had been aceepted 
by the Supreme Court in the earlier decision snch nominee could not be re- 
garded as Court within the meaning of s. 195 of the Criminal Procedure Wode. 
The ratio of that decision appears in the observations which are to be found 
on p. 704 of the Report, which run as follows: 

taster edal elie e ti poo eair ait Gia ance a |e 
nominee, we have no doubt that the nominee exercising power to make an /award 
under s. 96 of the Maharashtra Co-operative Societies Act, 1960, derives his authority 
not from the statute hut from investment by the Registrar in his individual discretion. 
The power se invested is liable to be suspended and may be withdrawn. He ls ' there- 
fore, not entrusted with the judicial power of the State: he is merely an arbttrator 
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authorised within the limits of the power conferred to adjudicate upon the dispute re- 
ferred to him.” 


Having regard to the aforesaid authorities and the relevant observations 
„from each of the authorities which we have quoted above, it appears to us very 
clear that mainly two criteria have been laid down by the decided cases in 
order to constitute the tribunal a Court. In the first place, the tribunal or an 
authority would be a Court if it is given power to give a definitive Judgment 
or a decision which has finality and authoritativeness that would bind the par- 
ties appearing before it so far as the rights litigated before it are concerned 
and secondly the appointment of the tribunal or an authority as well as the 
source of its power must be judicial power of the State coming to it by the 
statute itself and then such tribunal or the authority would be a Court. In 
fact it may be stated that taking cue from the Supreme Court’s observations 
contained in the last paragraph of the judgment in Jugal Kishore’s case as well 
as from the last two mentioned decisions, one of this Court and the other of 
the Supreme Court dealing with the position of a nominee under the Mahara- 
shtra Co-operative Societies Act, 1960, Mr. Rane contended before us that the 
position of the Registrar as well as that of the Officers on Special Duty ap- 
pointed under s. 3 of the Act will have to be considered in the light of the 
scheme of the Act and the relevant provisions thereof and according to him, 
since the same type of judicial function is performed by all the three authori- 
ties while deciding the disputes covered under s. 91 and since the ambit and 
scope of the, power conferred upon these authorities are the same, there would 
be no distinction between the position of the Registrar or the Officers on Spe- 
cial Duty appointed by the State Government under s. 3 of the Act and that 
of the nominee or board of nominees appointed by the Registrar under the Act 
and if a nominee or board of nominees appointed by the Registrar under the 
Act on examination of the scheme and the relevant provisions of the Act has 
been held not to constitute a Court, there was no reason why the Registrar and 
the Officers on Special Duty appointed by the State Government under s. 3 of 
the Act should be held to be Courts for the purpose of the Contempt of Courts 
Act. We may mention at this stage that Mr. Rane even wanted to raise a lar- 
ger question before us. He desired to urge that ‘‘Courta subordinate to the 
High Court’’ contempt of which could be dealt with by the High Court under 
s. 8(/) of the Act must always mean Courts in the hierarchy of Courts ap- 
pointed for administration of justice throughout the territory of the Union 
and from that point of view no officer like the Registrar or Assistant Registrar 
or Deputy Registrar or the Officer on Special Duty or nomines or board of 
nominees who were called upon to perform judicial functions and for that pur- 
pose had been given power to give definitive decisions should be held to be a 
Court for the purpose of the Contempt of Courts Act. Unfortunately such a 
larger contention is clearly not arguable before us, for the decision of the 
Supreme Court in Jugal Kishore’s case clearly runs counter to such contention, 
inasmuch as, in that case the Registrar and the Assistant Registrar under the 
Bihar and Orissa Co-operative Societies Act have been expressly held to be 
Courts for the purpose of the Contempt of Courts Act, 1952. Mr. Rane urged 
that that decision of the Supreme Court may require reconsideration. How- 
ever, # is obvious that such a contention would not be open to him before this 
Court and he would be perfectly justified to urge such a contention elsewhere 
as and when the occasion may arise. We shall, therefore, confine ourselves to 
the other contentions which have been urged by Mr. Rane before us, namely, that 
the position of the Registrar, the Officars on Special Duty and the nominee or 
board of nominees appointed under the said Act is different from the position 
occupied by the Registrar or Assistant Registrar under the Bihar and Orissa 
Co-operative Societies Act and as such these authorities should not be held to 
be Courts for the purpose of the Contempt of Courts Act and the further con- 
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tention of his, namely that in any event the Officers on Special Duty appoint 
ed by the State Government under s. 3 of the Act should not be held ‘to 
Courts for the purpose of the Contempt of Courts Act. 

It would, therefore, be necessary to examine the scheme of the Maharashtra 
Act and the relevant provisions thereof in order to decide whether the Officers: 
on Special Duty appointed by the State Government under s. 3 of the Act 
could be regarded as Courts for the purpose of Contempt of Courts Act or 
not. Since an omnibus contention was raised by Mr. Rane before us that all 
the authorities constituted under the Act who are called upon to decide dis- 
putes covered by s. 91 of the Act should be regarded as arbitrators under- 
taking statutory arbitration we would consider the scheme and the relevant 
provisions of the Act qua all the three authorities, namely the Registrar, the 
Officer on Special Duty and the nominee appointed by the Registrar. So far 
as the appointments of these three authorities are concerned, the position has 
been made sufficiently clear under the Act. The expression ‘Registrar’ 
been defined under s. 2(24) of the Maharashtra Co-operative Societies Act and 
that definition runs as follows: | 

"2, (24) ‘Registrar’ means a person appointed to be the Registrar af Co-opbrative 
Societies under this Act.” 

Then comes s. 3 which deals with the power of the State Government to make 
appointments of the Registrar and one or more persons to assist such Registrar 
and the relevant portion of s. 8 runs as follows: 

Ss. 3. gta E ac ca ee arid aaa 
rative Societies for the State; and may appoint one or more persons to assist such Re- 
gistrar (with. such designations, and in such local arees or throughout the State, as it 
may specify in that behalf) and may, by general or special order, confer on any such 
person or persons all or any of the powers of the Registrar under this Act...”, 


The section then goes on to provide that the person or persons appointed to 
assist the Registrar and on whom any powers of the Registrar are conferred, 
shall work under the general guidance, superintendence and control of the 
Registrar and they shall be subordinate to the Registrar and subordination of 
such persons amongst themselves shall be such as may be determined by the 
State Government. The Officers on Special Duty are such persons 80 appoint- 
ed by the State Government in exercise of the power conferred on it by 3. 8 of 
the Act. By a Notification dated March 11, 1969 the Government of Mahara- 
shtra in exercise of the powers conferred by s8. 8 of the Act (a) appointed the 
persons specified in column 2 of the Schedule to assist the Registrar in the areas 
- specified in column 3 thereof and has further (b) conferred on them the powers 
of the Registrar specified against them in column 4 of the Schedule. Colimn 2 
contains the names and addresses of persons who are so appointed while column 
8 specifies the area within which such persons are to operate or to function 
and column 4 contains the nature of powers conferred upon such persons 80 
appointed under s. 3 of the Act. Column 4 is relevant, inasmuch as, it spe- 
cifies the powers conferred upon such persons so appointed. The powers so 
conferred upon them are these: 

“All powers of the Registrar under sections 91(2), 92(3), 98 in so far as it tes to 
the power of the Registrar to decide the dispute himself, 94, 95 and 96 of the Maharashtra 
Co-operative Societies Act, 1960, and rules 77(2) to (5), 78, a rears Sal 
Co-operative Societies Rules, 1961.” 

Respondent No. 2 happens to be mentioned at Sr. No. 36 in the Sch Vite to 
this Notification on whom the aforesaid powers specified in column 4 of the 
Schedule have been conferred. It may be stated that these persons who have 
been so appointed by the State Government in exercise of the powers ;under 
8. 3 of the Act are in common parlance called ‘‘Officers on Special Duty. = 

' It is true that the Registrar has been conferred various powers and has been 
assigned several fonctions under the provisions of the Act, but in the instant 


1 
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case we are only concerned with such powers and such functions which are 
performed by him qua the disputes covered by s. 91 of the Act, which section 
occurs in Chapter [X of the Act under the heading ‘‘Disputes and Arbitration’’. 
Since the powers conferred upon the Officers on Special Duty are also those 
powers comprised in several sections which form part of Chapter IX of the 
Act and the relevant rules being Rules 77(2) to (5), 78, 79 and 80 of the 
Maharashtra Co-operative Societies Rules, 1961 which deal with the disputes 
and arbitration, we need consider these relevant provisions of the Act and the 
rules. If the relevant provisions of the sections contained in Chapter IX of 
the Act are carefully scrutinized, it will appear clear that one of the main 
objects of enacting these provisions appears to be that the disputes between 
the co-operative societies on the one hand and its members or between the diffe- 
rent claimants arising under the Act should be expeditiously disposed of by 
the particular foram provided for under the Act and these disputes should not 
go before ordinary civil Courts and it is to achieve this objective that very 
wide powers have been conferred upon the Registrar, the Officers on Special 
Duty and the nominee or board of nominees to effectively hear and dispose of 
such disputes covered by s. 91 of the Act. Section 91(/) provides that not- 
withstanding anything contained in any other law for the time being in force, 
any dispute touching the constitution, elections of the office bearers, conduct of 
general meetings, management or business of a society shall be referred by 
any of the parties to the dispute to the Registrar, if both the parties thereto 
are one or other of the categories specified thereto in cls. (a) to (e) of sub-s. (J ). 
Sub-section (2) of s. 91, which has since been deleted, had made a provision to 
the effect that when any question arise whether for the purpose of sub-s. (J), a 
matter referred to for decision was a dispute or not, the question shall be con- 
sidered by the Registrar, whose decision shall be final. Since the deletion of this 
provision, this power to decide this preliminary question is to be exercised by the 
Registrar under s. 98(J) of the Act. Sub-section (3) of s. 91 is very impor- 
tant and it runs as follows: 

“(3) Save as otherwise provided under sub-section (3) of section 938, no Court 
shall have jurisdiction to entertain any suit or other proceedings in respect of any 
dispute referred to in sub-section (1).” 


In other words, the: civil Court’s jurisdiction to entertain any suit or other 
proceedings in respect of any dispute covered by s. 91(7) has been excluded, 
subject however to the provisions contained in subs. (3) of s. 98 of the Act, 
to which we will come presently. It may incidentally be mentioned that it is 
not as if that this is the only solitary provision which excludes the civil Court’s 
Jurisdiction over disputes covered by s. 91(/) of the Act but in Chapter XIV, 
which deals with miscellaneous matters, under s. 163 the jurisdiction of other 
Courts, su¢h as civil or revenue, has been expressly barred. The relevant por- 
tion of sg. 163(7) runs as follows: 

163. (I) Save as expressly provided in this Act, no Civil or Revenue Court shall 
have any jurisdiction in respect of— ' 

@) 222 
(b) any dispute required: to be referred to tie Registrar, or his nominee, or board of 


It will thus appear clear from the aforesaid provisions, which are contained in 
es. 91(3) and 168(/) (6) of the Act, that all disputes covered by s. 91(/) shoul 

be exclusively heard and decided by the Registrar or the Officers on Specia 
Duty or the nominee or board of nominees appointed by the Registrar under the 
Act and the jurisdiction of civil or revenue Courts to entertain or try such dis- 
putes has been expressly barred. In other words, the disputes—many of which 
are of civil nature covered by s. 91 of the Act—-which were otherwise entertain- 
able or triable by the civil Courts have been taken out of the purview of the 

B.L.B—80, 
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power of the civil Courts and the mantle of entertaining and deciding these 
disputes has fallen on these three authorities, namely the Registrar, the Officers 
on Special Duty, the nominee or board of nominees under the Act. Under a. 92 
special limitation has been provided for referring the disputes to the Registrar 
under s. 91 of the Act and in respect of certain disputes covered by els. (a), (b), 
(c) and (d) of s. 92 special periods of limitation have been provided indicating 
the date or dates from which such periods are to be reckoned. Under: sub-8. 
(2) of s. 92 it has been provided that the period of limitation in the case of 
any other dispute except those mentioned in ols. (4), H). (c) and (d) of 
sub. (1) of sa. 92 shall be regulated by the provisions of the Indian Limitation 
Act, 1908, as if the dispute were a suit and the Registrar a civil Court. Under 
s. 93(1) it is provided that if the Registrar is satisfied that any matter referred 
to him or brought to his notice is a dispute within the meaning of s. 91 the 
Registrar shall, subject to the rules, decide the dispute himself, or refer it for 
disposal to a nominee or a board of nominees appointed by him (Registrar). 
Sub-section (2) of s. 93 is important and it gives power to the Registrar to 
withdraw any dispute which has already been referred to the nominee or board 
of nominees from such nominee or board of nominees for reasons to be recorded 
in writing and upon such withdrawal of such disputes the Registrar has been 
empowered to decide the dispute himself or refer it again to any other nominee 
or board of nominees appointed by him. Under subs. (3) of s. 93 the 
trar may, if he thinks fit, suspend proceedings in regard to any dispute, {if the 
question at issue between a society and a claimant or between different clai- 
mants, is one involving complicated questions of law and fact, until the, ques- 
tion has been tried by a regular suit instituted by one of the parties or by the 
society and that if any such suit is not instituted within two months from the 
Registrar’s order suspending proceedings, the Registrar shall take action as is 
provided in sub-s. (7) meaning thereby that he can himself decide the dispute 
or refer it to a nominee or board of nominees appointed by him. In/ other 
words, if a particular dispute appears to be one involving complicated! ques- 
tions of law and fact the Registrar has been empowered to suspend procesdings 
ïn respect of such dispute and drive one or the other party thereto to get the 
said dispute decided by a civil Court and if in spite of such order being! made 
by the Registrar no such suit in a civil Court is filed, the Registrar has been 
empowered to decide the dispute himself or get it disposed of by a nominee or 
a board of nominees appointed by him. But as has been stated earlier by us, 
subject to this provision which is contained in a. 98(3) no civil or revenue Court 
can entertain or dispose of any dispute covered by s. 91. Section 94 
the procedure for adjudication or settlement of disputes and the powers of the 
Registrar or his nominee or board of nominees in that behalf. Section 94(/) em- 
powers the Registrar or his nominee or board of nominees hearing a. disp te to 
summon and enforce attendance of witnesses including the parties interested and 
to compel them to give evidence on oath or affidavit and to compel the prodtction 
of documents by the same means and as far as possible in the same er as 
is provided in the case of a civil Court by the Code of Civil Procedure, 1908. 
Sub-section (2) of s. 94 provides that except with the permission of the 
trar or his nominee pr board of nominees, as the case may be, no party shall be 
represented at the hearing of a dispute by à legal practitioner. In other words, 
the legal practitioners could appear for any of the parties to a dispute efore 
the Registrar or his nominee or board of nominees if permitted by such autho- 
rity. Under s. 94(3) o power has been given to the Registrar or his nominee 
or board of nominees if he is satisfied that any person has acquired any Ged 
in the property which is the subject-matter of a dispute or has acquire 
interest in the subject-matter of the dispute to order such person to join a a 
party to the dispute and any decision that may be passed shall be binding on 
aS as e manner as if he were an original party to the 
dispute. Similarly, under cl. (6) of s. 946¢3) the. Registrar or his nominee or 
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board of nominees has been empowered to order any other person to be substi- 
tuted or added as a plaintiff or a defendant upon such terms as he thinks fit if 
he is satisħed that the dispute has been instituted in the name of the wrong 
person or all the defendants have not been included in the dispute. Similarly, 
under sub-cl. (c) of s. 94(3) the Registrar or his nominee or board of nominees 
has been empowered to strike out the name of a party or parties who may have 
been improperly joined as also to join or implead any other party whose pre- 
sence is considered necessary for effectual and complete adjudicating of the dis- 
putes involved in the case. Sub-clause (d) of s. 94(3) is similar in nature to 
the provisions contained in O. Il, r. 2 of the Code of Civil Procedure and it 
provides that any person who is a party to the dispute and entitled to more 
than one relief in respect of the same cause of action may claim all or any of 
such reliefs, but if he omits to claim all such reliefs he shall not prefer a 
claim for any relief so omitted, except with the leave of the Registrar his nomi- 
nee or board of nominees. Section 95 deals with the powers of the Registrar or 
his nominee or board of nominees to order attachment before final awards are 
made and to passa other interlocutory orders granting interlocutory reliefs. The 
provisions contained in s. 95 enable the grant of interlocutory reliefs which the 
civil Court can grant under OO. XXXVII, XXXIX, and XL of the Code of 
Civil Procedure. Under s. 96 the decision of the Registrar, his nominee or board 
of nominees has bean made final and binding on the parties, subject to appeal, 
review or revision as has been provided under the Act. In other words, in 
respect of disputes which are covered by s. 91(/) of the Act the Registrar or 
his nominee or board of nomineea has been empowered to give or pronounce a 
definitive judgment or decision which has finality or authoritativeness and 
which is binding on the parties appearing before them. Section 97 provides 
for an appeal to the tribunal against the decision of the Registrar, his nomi- 
nee or board of nominees under s. 96 of the Act. Section 98 provides for 
execution of awards as well as execution of interlocutory orders that are 
passed by the Registrar, his nominee or board of nominees under ss. 96 and 95 
respectively. In terms it has been provided that every order passed by the 
Registrar or his nominee or board of nominees under a. 95 or s. 96 shall, if 
not carried out, on a certificate signed by the Registrar be deemed to be a 
decree of a civil Court and shall be executed in the same manner as a decree 
of such Court or be executed according to the law and under the rules for the 
time being m foree for the recovery of arrears of land revenue. Section 99 
bars private transfer of property made after the issue of the certificate of the 
Registrar under s. 98 and it is provided that such private transfer of property 
effected subsequent to the issue of the certificate of the Registrar shall be null 
and void as against the Society on whose application such certificate was 
issued. Section 100 provides for special method to execute certain types of 
awards particularly relating to possession. These are the relevant material 
-provisions occurring in Chapter LX of the Act. There is yet one more pro- 
vision which occurs in Chapter XII dealing with offences and penalties. Under 
sub-cl. (m) of a. 146 it has been provided that it shall be an offence under the 
Act if any Officer or a member of a society wilfully fails to comply with any 
decision, award or order passed under s. 96. In other words, apart from the 
normal method of executing the award which has been provided for under s. 98 
wilful non-compliance of any decision or order passed under s. 96 has been 
made a penal offence. Rule 77 of the Maharashtra Co-operative Societies 
Rules, 1961 prescribes the procedure for hearing and decision of disputes to 
be followed by the Registrar or the Officer on Special Duty or the Registrar’s 
nominee; Rule 78 provides for service of summonses, notices and fixing of 
dates and place of hearing m connection with the disputes; Rule 79 provides 
for investigation of claims and objections that may be made against any 
attachment before award while Rule 80 provides for the custody of property 
attached under s. 95. 
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On an analysis of the aforesaid relevant provisions which are contained in 
the Act and the relevant Rules, two or three things appear very clear. the 
first place, the disputes covered ve s. 91 of the Act have been rendered ex-. 
clusively triable by the Registrar, the Officers on Special Duty or nominee or 
board of nominees appointed by the Registrar under the Act, and the juris- 
diction of civil or revenue Courts has been in that respect expresaly ae 
Secondly, the Registrar, Officers on Special Duty or nominee or board of 
nominees appointed by the Registrar under the Act have been conferred 
powers to perform judicial functions and they have been empowered to, give 
definitive decisions or judgments which have finality and anthoritativeness 
that bind the parties appearing before them qua their rights, of course! sub- 
ject to appeal or review or revision as provided under the Act. Thirdly, all 
these authorities have not merely some of the trappings of the civil Courts 
but also have been given powers to summon and enforce attendance of| wit- 
nesses, to compel the witnesses to give evidence on oath and to compel the 
production of documents by the same means and as far as possible in the bame 

manner as has been provided in the case of a civil Court by the Code of Civil 
` Procedure, the power to add to or delete a party as the occasion may arise as also 
the power to order attachment before award and grant interlocutory reliefs 
pending the final-decision. A provision has also been made for executing the 
final as well as interlocutory orders passed by these authorities acting under B. 96 
or 95 of the Act. It will thus appear clear that the first criterion laid down 
by the Supreme Court in their decisions both in Jugal Kishore as well as in 
Ramrao v. Narayan seems to be clearly satisfied and it cannot be disputed 
one of the essential attributes of a Court, namely that it has power to render 
definitive judgment or decision which is final or authoritative so as to bind 
the parties appearing before it qua their rights inter se is possessed by these 
authorities acting under the relevant provisions of the Act. It may also be 
incidentally mentioned that so far as the nature and ambit of the powers icon- 
ferred upon these three authorities as well as the nature of the decision which 
may be rendered by these three authorities they are almost the same and all the 
three authorities have been empowered to perform such judicial functions in the 
aforesaid manner to the exclusion of civil or revenue Courts. 

Mr. Rane for the contemners has, however, pointed out that as P te 
powers that were conferred upon the Registrar and Assistant Registrar acting 
under the Bihar and Orissa Co-operative Societies Act, there was some diffe- 
rence between their powers on the one hand and the powers that have been 
conferred upon the Registrar, Officers on Special Duty and the nominee or 
board of nominees under our Act vis. the Maharashtra Co-operative Societies 
Act, 1960. In particular he invited our attention to the fact that whereas 
under s. 48(7) of the Bihar and Orissa Co-operative Societies Act, 1985 the 
Registrar as well as the Assistant Registrar had been conferred power of review 
vested in the civil Court under s. 114 and O. XLVI, r. 1 of the Code of Civil 
Procedure, 1908 and have also been conferred inherent jurisdiction, specified 
in s. 151 of the said Code, no such power of review or inherent power under 
s. 151 of the Code of Civil Procedure has been conferred upon the i 
or the Officers on Special Duty or the nominee or board of nominees appoi 
by the Registrar under the Act and in that behalf at any rate these 
authorities under our Act stand on a different footing. It is true that 
two powers, namely power of review under the Code of Civil Procedure and 
inherent jurisdiction under s. 151 of the said Code have not been conferred 
upon the Registrar, the Officers on Special Duty or the nominee or board! of 
nominees appointed by the Registrar under the Act. But, in our view, leas 
are minor aspects of the powers enjoyed by these three authorities. . 
all it is well settled that power of review is a power which is required to be 
expressly conferred upon a tribunal or a Court by statute without which: no 
tribunal or Court ean enjoy such power of review and it has happened that 
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whereas under the Bihar and Orissa Co-operative Societies Act such power 
has been conferred upon the Registrar and Assistant Registrar, no such power 
has been conferred upon the Registrar or the Officers on Special Duty or nomi- 
nes or board of nominees appointed by the Registrar under our Act. It is 
also true that inherent powers exercised by the civil Court under s. 151 of 
the Code of Civil Procedure have been conferred upon the Registrar and the 
Assistant Registrar under the Bihar and Orissa Co-operative Societies Act 
while no such powers have been conferred upon these three authorities under 
our Act, namely upon the Registrar, the Officers on Special Duty and nominee 
or board of nominees appointed by the Registrar under our Act. In our view, 
these two powers enjoyed by a civil Court cannot be regarded as sine qua non 
for holding any tribunal to be a Court, for, it is well settled that a criminal 
Court, which is indisputably a Court for the purposes of the Contempt of 
Courts Act, 1952 never exercises any power of review nor has the criminal 
Court any inherent power similar to the one enjoyed by a civil Court under 
s. 151 of the Code of Civil Procedure. Section 369 of the Criminal Procedure 
Code clearly disentitles the Court for altering its judgment and it provides 
that save as otherwise provided by the Code or by any other law for the time 
being in force or in the case of a High Court by the Letters Patent or other 
instrument constituting such High Court, no Court, when it has signed its 
judgment, shall alter or review the same except to correct a clerical error. 
So far as inherent powers of the High Court are concerned, these have been 
expressly saved under s. 561A of the Criminal Procedure Code, which runs as 
follows : 

“S, 561A. Nothing in this Code shall be deemed to limit or affect the inherent 
power of the High Court to make such orders as may be necessary to give effect to 
any order under this Code, or to prevent abuse of the process of any Court or other- 
wise to secure the ends of justice.” 


The very fact that such a provision was expressly required to be made qua 
the High Court by s. 561A clearly implies that but for that provision even 
the High Court would not have possessed inherent power while exercising 
criminal jurisdiction. In other words, no criminal Court possesses inherent 
powers as are ordinarily enjoyed by a civil Court under s. 151 of the Code 
of Civil Procedure. It is thus clear to us that the absence of these two powers 
on which reliance was placed by Mr. Rane before us is hardly of any avail to 
him to support his contention that the position of the Registrar and the Off- 
cers on Special Duty and the nominee or board of nominees appointed 
by the Registrar under our Act is materially different from the posi- 
tion occupied by the Registrar and the Assistant Registrar under the 
Bihar and Orissa Co-operative Societies Act. As stated earlier by us, these 
two powers cannot be regarded as sine qua non before a tribunal could be 
regarded as a Court. The material aspect of the matter is whether the tribu- 
nal has been empowered to perform judicial functions in a judicial manner 
and render judgments which are definitive pronouncement, the decisions which 
have finality and authoritativeness so as to bind the parties appearing before 
them qua the rights litigated before it and as has been pointed out by the 
Supreme Court in Brajnandan case it is clear that in order tọ constitute a 
Court in the strict sense of the term, an essential condition is that the Court 
should have, apart from having some of the trappings of a judicial tribunal, 
power to give a decision or a definitive judgment which has finality and autho 
ritativeness which are the essential tests of a judicial pronouncement. In our 
view, therefore, this small difference pointed out by Mr. Rane is of no assistance 
to him in support of the contention raised by him before us. Having regard 
to the aforesaid discussion, it seems to us clear that the scheme under the Act 
as well as relevant provisions thereof mainly contained in Chapter LX and the 
relevant Rules clearly bring out the fact that the authorities functionmg while 
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deciding the disputes covered by s. 91 do possess one of the essential attributes 
which may make the authorities Court. | 


However, as has been pointed out by this Court in the case of Malban HW 
Co-op. Society Ld. v. Gouba, it is not enough that a tribunal should be enjpined 
with a duty to act in a judicial manner or hear parties or that ite decision is 
made binding on the parties so as to constitute a tribunal a Court but it:must 
further be established that in doing so, the tribunal has been exercising an 
inherent judicial power of the State as a result of it being appointed by a 
State to exercise that power. In other words, the question is wheth 
the three authorities who dispose of the disputes covered by 8. 91 of th a 
the other attribute has been satisfied or not and it is in this connection that 
Mr. Rane has urged before us that if regard be had to the heading of Chap- 
ter IX, to the language employed in s. 96 and to the several provisions con- 
tained in ss. 92, 98, 94, 95 and 98 of the Act, it should appear clear that all 
the three authorities, namely the Registrar, the Officers on Special Duty and 
the nominee or board of nominees appointed by the Registrar under the Act 
would be arbitrators undertaking statutory arbitration and in that behalf he 
principally relied upon the decision of this Court in Malber Hil Co-op. Society 
Lå. v. Gauba, as well as the decision of the Supreme Court in Ramrao v. Nara- 
yan. He pointed out that the heading of Chapter IX was ‘Disputes and|Arbi- 
tration’. Secondly he pointed out that in s. 96 the reference of a ` disppte to 
the Registrar’’ has been regarded as reference to arbitration and what ia more 
the decision of these authorities has been styled as ‘an award’. He has 
further pointed out that if the decisions rendered by these authorities werd deci- 
sions rendered by the Courts, then, ordinarily there would have been no meces- 
sity to make a provision making limitation applicable to such disputes and the 

very fact that the provisions of the Limitation Act are required to be e ap- 
plicable: to such proceedings before these authorities goes to show that the deci- 
sions rendered by these authorities will have to be regarded as decisions rendered 
by arbitrators viz. statutory arbitrators undertaking statutory arbitration. 
He further pointed out that the provisions contained in as. 94, 95 and 98'them- 
selves make a distinction between these authorities acting under the powers 
conferred on them and civil Courts. For instance, he pointed out that! when 
an order effecting attachment before award is passed by the Registrar or his 
nominee or board of nominees under s. 95(1), it has been provided that “‘such 
attachment shall have the same effect as if made by a competent Civil Court’’. 
Similarly while making a provision for execution of awards and interlocutory 
orders under s. 98 of the Act, the said provision expressly states that, ‘ (every 
order passed by the Registrar or his nominee or board of nominees lees 
section 95 or 96, ... shall, . be deemed to be a decree of a Civil Court, an 
shall be executed in the same manner as a decree of such Court”. a 
upon this provision Mr. Rane has argued that if the authorities disposing of 
the disputes by their decisions under the powers conferred under the Act 
were really Courts, there would have been no necessity to make provision in 
these several sections, which indicated that their decisions are required to be 
deemed to be decisions or orders of a civil Court, He, therefore, urged that 
having regard to the heading of Chapter IX, the language employed in! s. 96, 
the fact that the Limitation Act is required to be made applicable to the pro- 
ceedings before these authorities acting under the Act and the provisions con- 
tained in ss. 94, 95 and 98 clearly show that all these authorities should be 
regarded as ‘arbitrators’ undertaking statutory arbitration. It is not pos- 
sible to accept this submission of Mr. Rane for/reasons which we shall pre- 
sently indicate. 

Dealing first with the provisions contained in ss. 94, 95 and 98 of the Act, 
which, according to Mr. Rane, make a distinction between the authorities ap- 
pointed under the Act to decide the disputes covered by s. 91 and the civil 
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Courts, it is easy to explain why such provisions are made in those sections. 
It is with a view to explain as to how and in what manner the production of 
documents could be compelled by these authorities while disposing of the 
disputes covered under s. 91 that the provision is made in s. 94 that such 
production could be effected by the same means and as far as possible in the 
game manner as is provided in the case of a civil Court by the Code of Civil 
Procedure, 1908. Similarly under s. 95, where it is stated that any order 
directing conditional attachment before judgment will have the same affect 
ag if it was made by a competent civil Court, the intention obviously was to 
clarify that all the consequences which flow upon attachment before judgment 
levied by a civil Court would flow if such attachment was effected by the said 
authorities acting under the Act. Similarly, in our view, instead of making 
elaborate provisions for execution of award—either final or interlocutory— 
it has been enacted that such award should be deemed to be a decree of a civil 
Court and should be executed in the Same manner as a decree of such Court. 
Similarly ince disputes and claims arising under s. 91 were taken out of the 
purview of civil Courts some provision had to be made to engure that stale 
claims were not litigated before these authorities and hence the Limitation 
Act has been made applicable to some type of disputes and that in case of 
certain specified types of disputes special periods of limitation have been 
prescribed. We do not, therefore, think that these aspects on which Mr. Rane 
relied show that these authorities could never be regarded as Courts. 


On the question whether all these three authorities should be regarded as 
arbitrators or not it will be necessary to go by the definition of the expression 
‘arbitrator’ as given in s. 2(2) of the Act and it is obvious that before any 
authority functioning qua the disputes covered by s. 91 could be regarded as 
‘an arbitrator’ such authority must satisfy that definition and if such authority 
does not satisfy that definition then notwithstanding that such authority has been 
empowered to decide such disputes, it would be difficult to hold that the autho- 
rity is an arbitrator. The expression ‘arbitrator’ has been defined under 
s. 2(2) as follows: | 

“ ‘arbitrator’ means a person appointed under this Act to decide disputes referred 
to him by the Registrar and inchides the Registrar's nominee or board or nominees.” 


Even a cursory glance at this definition will clearly show that in any event 
the Registrar appointed under the Act is clearly not an arbitrator within this 
definition, hut he is definitely excluded from that definition because he will 
not be a person appointed under the Act to decide disputes ‘referred to him 
by the Registrar’. It is under s. 3 read with s. 91 and other sections follow- 
ing it that the Registrar has been empowered to decide disputes covered by 
g. 91 of the Act and there is no question of any dispute being ‘referred to 
him by the Registrar’. Therefore, the Registrar is clearly excluded from the 
definition of ‘arbitrator’ given in s. 2(2). Similar is the position in regard 
to the @fficers on Special Duty who are undoubtedly persons appointed under 
s. 8 of the Act, but before these Officers on Special Duty could fall within 
the definition of ‘arbitrator’ as given in s. 2(2), it is again necessary that they 
must be persons appointed under the Act to decide disputes ‘referred to them 
by the Registrar’. Now so far as referring of disputes by the Registrar is 
concerned, there is only one solitary provision contained in s. 98(/) of the 
Act which provides for such reference by the Registrar and under that pro- 
vision it has been stated that a dispute within the meaning of s. 91 of the 
Act shall be either decided by the Registrar himself or the Registrar shall 
‘refer it for disposal to a nominee or a board of nominees appointed by the 
Registrar’ and this is the only provision under which a reference of a dispute 
for disposal to a nominee by the Registrar is contained. So far as the Officers 
on’ Special Duty who dispose of disputes covered by s. 91 of the Act are con- 
cerned, the disputes which are filed before the Registrar are never referred 
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to the Officers on Special Duty by the Registrar but they exercise their pow- 
ers and undertake the function of disposal of such disputes by virtue of a. 8 


‘+ and the Notification issued by the State Government thereunder by which they 


are appointed and powers are conferred upon them. Under s. 3 the); State 
Government has been empowered to appoint ‘‘one or more persons to |aasist 
such Registrar....and may, by general or special order, confer on any, such 
person or persons all or any of the powers of the Registrar” under the Act 
and it is by virtue of such Notification issued by the State Government under 
s. 3 of the Act that the Officers on Special Duty undertake the functipn of 
adjudicating such disputes. Since the Officers on Special Duty discharge 
the functions of the Registrar in exercise of the powers conferred upon them 
by the State Government under Notification issued under s. 3 of the Act, it 
is clear that it is the State Government which confers the requisite powers of 
the Registrar on these Officers and it is in exercise of such powers conferred 
upon them by the State Government that these Officers dispose of the disputes 
covered by s. 91 and it would be incorrect to say that they adjudicate! such 
disputes on these being referred to them by the Registrar. So far as the no- 
minee or board of nominees is concerned, the position is clear that they would 
become arbitrators within the inclusive part of the definition appearing in 
s. 2(2) of the Act and since, in our view, the Officers on Special Duty: who 
decide such disputes do not decide them as a result of such disputes having. 
been referred to them by the Registrar, they do not come within the défini- 
fion of ‘arbitrator’ as given in s. 2(2) of the Act. Mr. Rane, however, urged 
before us that the definition of ‘arbitrator’ is in two parts; under the first 
part the definition is intended to indicate what person is meant to be an grbi- 
trator whereas under the second part, which is the inclusive part of the 
definition, it states that within the expression of ‘arbitrator’ is included a 
‘Registrar’s nominee or board of nominees’ and it is within the first part of 
the definition that the Officers on Special Duty would fall, for, that part of 
the definition, according to him, would otherwise become otiose inasmuch ak he 
submitted that there is no other category of persons who are appointed! un- 
der the Act to decide disputes referred to them by the Registrar which ebuld 
otherwise come within the four corners of the first part of the definition. It 
ia not possible to accept this part of the submission of Mr. Rane, for, in|our 
view, it is conceivable that by issuing a relevant Notification the State Gov- 
ernment may appoint persons to decide disputea—such disputes as are; re- 
ferred to them by the Registrar and in that event such persons so appoimted 
under the Act would become arbitrators within the first part of the definition. 
Having regard to the above discussion, we are clearly of the view t 
neither the Registrar nor the Officers on Special Duty appointed under | the 
Notification in question could be regarded as arbitrators within the meaning of 
that expression as defined in s. 2(2) of the Act for the purposes of this Act in re- 
lation to the function of deciding the disputes covered by s. 91 of the Act. We 
may observe that the other aspects such as the heading of Chapter [X*and |the 
language employed in s 96, on which Mr. Rane relied, are, in our view, not 
decisive of the matter and on that basis it is not possible to hold that the Re- 
gistrar or Officers on Special Duty are arbitrators. It is trne that Chapter = 
is headed as ‘Disputes and Arbitration’ and that the phrase ‘dispute is ire- 
ferred to arbitration’ is used in s. 96 and it is also true that the decision! or 
adjudication has been styled as ‘award’ in s. 96 but user of such language 
in s. 96 would not be inappropriate, for, the nominee or board of nominees is 
clearly an arbitrator within the definition of the expression as given in s. 2(2). 
If out of the three authorities who are called upom to decide disputes covered 
by s. 91 the authority, namely nominee or board of nominees appointed by the 
Registrar under the Act is an arbitrator, the language employed in s. 96 would 
be appropriate. But simply because such language has been used in s. 96 it 
would not necessarily follow that even the other authorities would be arbitra- 
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tors as contended for by Mr. Rane. A distinction has to be made between the 
position occupied by the Registrar and the Officers on Special Duty and the. 
position occupied by a nominee or a board of nominees appointed by the Re- 
gistrar, for, in the first place, such nominee or board of nominees appointed 
by the Registrar directly come within. the inclusive part of the definition of 
‘arbitrator’ as given in s. 2(2) of the Act and secondly such a nominee or board 
of nominees is appointed by the Registrar and not by the State Government as 
is the case with the Registrar or the Officers on Special Duty. It is for these 
reasons that we reject Mr. Rane’s contention that all the authorities who are 
called upon to decide disputes covered by s. 91 should be regarded as arbitra- 
tors undertaking statutory arbitration. Having regard to the aforesaid dis- 
cussion, we are clearly of the view that the nominee or board of nominees appoint- 
ed by the Registrar has been properly held to be an arbitrator by this Court 
in Malbar Hil Co-op. Society Ld. v. Gauba as well as by the Supreme Court in 
Ramrao v. Narayan, but the position with regard to the Registrar and the 
Officers on Special Duty being different, we cannot accept Mr. Rane’s conten- 
tion that these authorities should also be held to be arbitrators. © 


Besides, the more important aspect is as to the source of authority derived 
by these three authorities functioning under Chapter IX of the Act and in 
fact it is on this basis that the position of the nominee or board of nominees 
appointed by the Registrar under the Act is distinguishable from the Registrar 
or the Officers on Special Duty. In the two decisions one of this Court report- 
ed in Gauba’s case and the other of the Supreme Court reported in Ramrao v. 
Narayan, it is this aspect of the matter that has been emphasised. In Malbar 
HW Co-op. Society Ld. v. Gauba the Court clearly took the view that merely 
because a tribunal was enjoined with a duty to act in a judicial manner or 
hear parties and record evidence, and that its decision was made binding on 
the parties was not sufficient to hold that that tribunal was a Court, unless it 
was further established that in domg so, the tribunal was exercising an in- 
herent judicial power of the State as a result of it being appointed by the State 
to exercise that power. Similarly, the Supreme Court in the other decision has 
taken the view that the nominee of the Registrar appointed under s. 98 of the 
Act was not a Court within the meaning of s. 195 of the Criminal Procedure 
Code, 1898 and the main reasons which prompted the Court to take that view 
were that such nominee exercising power to make an award under s. 96 of the 
Act derived authority not from the statute but from investment by the Re- 
gistrar in his individual discretion, that the power so invested was liable to be 
suspended and withdrawn, that such nominee was therefore not entrusted with 
the judicial power of the State and that he was merely an arbitrator autho- 
rised within the limits of the power conferred to adjudicate upon the dispute 
referred to him. In other words, the fact that a nominee or board of nominees 
was the appointee of the Registrar and the fact that such nominee or board of 
nominees was conferred powers to adjudicate disputes within the limits of the 
power conferred upon him or it by the Registrar assumed considerable impor- 
‘tances in deciding the question as to whether such a nominee or board of 
nominees should be regarded as a Court or not. It would also be interesting 
to note here that the question that was considered by the Supreme Court 
in Ramrao v. Narayan was whether a nominee appointed by the Registrar 
under s. 93 of the Act was a Court within the meaning of s. 195 of the Crimi- 
nal Procedure Code or not and not whether it was a Court for the purpose of 
Contempt of Courts Act, 1952. In this context we would like to mention that 
while dealing with its earlier decision in Jugal Kishore’s case which was con- 
cerned with the Assistant Registrar functioning under the Bihar and Orissa 
Co-operative Societies Act, the Court thought it fit to observe as follows (p. 704) : 
“u | .But the question in that case was not whether the Registrar is a ‘Court’ within 
the meaning of s. 195(2) of the Code of Criminal Procedure.” 
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{ 
We may also mention that it was argued before the Supreme Court in Ram- 
rao v. Narayan that the Bombay decision in Malbar Hi Co-op. Soctety Ld. 
v. Gauba had been expressly overruled by the Supreme Court in Jugal Ktshore’s 
case, but this contention was repelled by Mr. Justice Shah who spoke fop the 
Opini in the following terms (p. 704): 
.. The assumption made by counsel for the appellants that the decision of the! Bom 
ganar Malabar Hill Co-operative Housing Society Ltd.’s cies ean pes 
ruled is, however, not correct.” | 


It, therefore, appears to us clear that the test which was applied by this Court 
for deciding whether the Registrar’s nominee under s. 93(/) was a Court for 
the purpose of Contempt of Courts Act or not was not dissented or disapprov- 
ed by the Supreme Court either in Jugal Kishore’s or Ramrao v. Narayan’s 
ease. In fact, the concept of source from which the authority was derived by 
the tribunal was regarded by the Supreme Court as very much relevant whils 
considering the question as to whether the Registrar’s nominee was a Court 
or not. 

It is thus not possible for us to accept even the alternative contenticn of 
Mr. Rane that at least the Officers on Special Duty should be regarded bay 
arbitrators just as Registrar’s nominee has been regarded as arbitrator: 
the first place, as discussed ealier, the Officers on Special Duty tain 
the State Government in exercise of the power under s. 3 of the Act are Bie 
arbitrators within the expression as defined in s. 2(2) of the Act and though 
the functions performed by the Offcera on Special Duty and the nature! and 
ambit of their powers happen to be the same as those of the Registrar’s 
nomines, there is a clear distinction between the position occupied by the 
Officers on Special Duty so appointed and the Registrar’s nominee, in that 
whereas the former are appointed by the State Government under s. 8 of the 
Act and they derive their power under the statute directly, the! no- 
minee or board of nominees are appointed by the Registrar and they darive 
their power to decide disputes from the Registrar and in between their: res- 
pective powers there are some differences. Under s. 93 of the Act two ects 
become very clear. In the first place, the Registrar has been given the power 
for reasons to be recorded by him in writing to withdraw dispute he has alre 
to such nominee or board of nominees and upon such withdrawal the Registrar 
can either proceed to decide the dispute himself or refer the same to andther 
nominee or board of nominees appointed by him; such power has not been con- 
ferred upon the Registrar when a dispute is pending before the Officer on Spe- 
cial Duty. Secondly, the nominee or the board of nominees so appoin by 
the Registrar can decide the dispute only on merits and cannot decide the pre- 
liminary question as to whether the dispute is a dispute falling within s. 91(J ) 
of the Act or not, for, under a. 93(/) it is only after the Registrar has satis- 
fied himself that any matter referred to him or brought to his notice is a| dis- 
pute within the meaning of s. 91 that he refers it for disposal to a nominee or 
board of nominees; but since co-extensive powers have been conferred upon the 
Officers on Special Duty under s. 93 it would be within the competence of the 
Officers on Special Duty to whom disputes are allocated or aasigned to decide 
even the preliminary question as to whether the matter referred to them i 
a dispute properly falling within s. 91(7) of the Act or not. So in these'two 
respects it seems to us clear that the position of the Officers on Special Duty 
is so to say higher than the position occupied by the nominee or board of 
nominees appointed by the Registrar. 

Having regard to the aforesaid discussion, we are clearly of the view that 
since the Officers on Special Duty perform judicial functions and have 
empowered to render definitive decisions—decisions which have finality 'and 
authoritativaness so as to bind the parties appearing before them qua their 
rights, of course subject to appeal or review or revision that has been provided 
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under the Act and since the said Officers on Special Duty are appointed by 
the State Government under a Notification in exercise of the powers conferred 
by s. 8 of the Act and they derive their authority to dispose of the disputes 
judicially from the State directly under the statute, such Officers- on Special 
Duty satisfy both the criteria that have been accepted by the Supreme Court 
on the question referred to us for our decision and in that view of the matter 
we feel that the question referred to us will have to be answered in the affir- 
mative. 

In view of this conclusion reached by us, we must observe that the view 
taken by the Division Bench of this Court in Nanik Islaram Hingorani v. 
Ramchand Jiwanlal Hingorans'! holding that the Officers on Special Duty are 
not Courts for the purpose of the Contempt of Courts Act is not correct. 

Since we have come to the conclusion that the Officers on Special Duty ap- 
pointed under the Notification dated March 11, 1969 issued by the State Gov- 
ernment are Courts within the meaning of the Contempt of Courts Act while 
discharging their duties under the Act, the contempt application is referred 
back to the Division Bench for disposal according to law. The Division Bench 
will be at liberty to pass appropriate orders with regard to costs. 


Order accordingly. 


APPELLATE CIVIL. 


Before Mr. Justice Naik. 


THE CHARITY COMMISSIONER v. SHRI VISHRAM BHARATI 
GOSWAMI.* 

Bombay Public Trusts Act (Bom. XXIX of 1950), Secs. 8, 5, 70A, 1(8) (4), 2, 3, 3A, 4 6, 
19, 37, 1B, 44, 72—Nottfication issued by the State Government tneesting Deputy 
Charity Commissioner with powers of Charity Commissioner, under s. 8(2) of Act— 
Validity of Notification—Notification whether delegated or conditional legislation— 
Marginal note of s. 8, whether complete—“‘Direct” tn s. 8(2), import of -“Under 
the Act”, expression in s. 5(3), meaning of—Specific powers and functiones of Charity 
Commissioner laid down in sections of Act, whether debars State Government with 
investing the same powers on Deputy Charity Commissioner. 

The Notification issued by the State Government in exercise of the powers con- 
ferred on it by subs. (2) of s. 8 of the Bombay Public Trusts Act, 1950, directing 
thet the powers exercisable and dutles or functions to be performed by the Charity 
Commissioner, inter alia, under s. TOA. of the Act, may be exercised by the Deputy 
Chartty Commissioner is a piece of conditional legislation and not delegated legis- 
lation and «ince s. 5(3) of the Act specifically provides that such officer shall exer- 
cise such powers and perform such duties and functions as may be provided by or 
under the provisions of the Act, it is a perfectly valid nottfication. 

The marginal note of s. 8, which reads as “delegations” is true of the provisions 
of s. 81, but can have no application to the provisions of s. 8(2): the marginal note 
is, therefore, incomplete. 

The expression ‘“‘under...the Act” appearing in sub-s. (3) of s. 5 of the Act refers 
to the powers which can be invested on the Deputy and the Assistant Charity Com- 
missioner elther by any bye-law or any Notification. 

Indramani v. W. R. Natul and Hubu Electricity Co. Ld. v. Province of Bombay,2 
referred to. 


11 (1971) Miscellancous Civi Application "Besa: Judge, City Civil Court, Bombay, 
No. 11 of 1968, decided by Chitle and Kamat in Charity Application No. 12 of 1972. 


4 


JJ., on July 3/6, 1971 (Unrep.). 1 [1968] ALR. S.C. 274, ac. 65 Bom. 
"Decided, ovember 30,1973. First A L.R. 878. 
No. 689 of 1973 (with First A os. 2 (1948) L-R. 76 LA. 57, s.c. [049] 


690 of 1978, 601 of 1978 and Applica- A.LR. P.C. 136, s.c. 51 Bom. L.R. 851. 
tion No. #618 of 1978), from the d on of 


* 
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The expression ‘‘direct” used in s. 8(2) of the Bombay Public Trusts Act, 1930, is 
not of lesser import nor ‘narrower in its scope than the expression “delegate”. | 
Harishankar Bagla v. The State of Madhya Pradesh, referred to. 
Once tt is held that s. 8(2) is a piece of conditional legislation, and since text 
of the sub-section ts explicit, it is not permissible to read any implied limita in it. 
The Queen v. Burah,4 applied. 
The principles enunciated in The Queen v. Burch, regarding interpretation ot the 
scope of a section of a statute, particularly a conditional legislation,-is still good law. 
Kesavananda v. State of Kerala discussed. 
The State Legislature having no means to anticipate with any certainty the nature 
of the workload or urgency, provided in s. 5(3) of the Act that the powers and func- 
tions of the Deputy and Assistant Charity Commissioners shall be those as be 
provided by or under the provisions of the Act and also provided in a. 8(2) that 
the State Government may invest an officer to perform the dutles of a particular 
other officer of the higher grade. ee eee, 
sections lay down the specific powers and fumctions of the Charity 
as distinguished from a Deputy or Assistant Charity Commissioner, it is perfectly 
within the powers of the State Government to empower the Deputy Charity; Com- 
missioner to exercise the powers of the Charity Commissioner by a No ton 
issued under s. 8(2) af tbe Act. ; 
First Appeals Nos. 689 and 691 of 1978. | 
H.M. Seerva, Advocate General, with S. Baptista, instructed by Little & 
Co., for the appellant. 
DM. Parulskar, with K.P. Dave, L.G. Khare and A.P. Inamdar, for res- 
pondents Nos. 1 and 2. 
M.A. Rane, for respondent No. 3. 


First Appeal No. 690 of 1973. 
H.M. Seervas, Advocate General, with S. Baptista, instructed by Isttle & 
Co., for the appellant. 
A.A. Riavi, for respondents Nos. 1 and 2. | 
M.A. Rane, for respondent No. 8. | 


Nar J. This appeal and companion appeals raise an important question 
about the scope and interpretation of s. 8(2) of the Bombay Public Trustd Act, 
1950—which shall be hereinafter referred to'as ‘‘the Act”. It arises in this 
way :—In the vicinity of the famous Mumbadevi temple at Bombay the 
temples of Shree Ganapati, Murlidhar and Indrayani. It appears that on|some 
representations being made to the Charity Commissioner, in the matter of |these 
three temples, the managers or trustees of these temples were called uppn to 
apply for registration under s. 18 of the Act. They having declined to do so 
and contended that the temples in question are their private properties, the 
Assistant Charity Commissioner instituted suo motu enquiry in respect of 
these three temples. In the course of the enquiry, he sent notices to the mana- 
gers of the three temples and also to the trustees of the Mumbadevi ue 
But the trustees of the Mumbadevi temple, however, informed the A j 
Charity Commissioner that they were not interested in being parties ti the 
proceedings in view of certain technical difficulties and that they would |how- 
ever give the necessary assistance to the Assistant Charity Commission for 
proceeding with the enquiry. After concluding the enquiry the learned 
tant Charity Commissioner upheld the contentions of the managers of hens 
temples, and, therefore, dropped the proceedings. After these orders , were 
passed on May 81, 1967, on May 29, 1968 the trustees of the Mumbadevi temple 
through its Chairman Mr. Barot moved the Charity Commissioner for exercis- 
p his powers of revision suo motu under s. TOA of the Act. 


S floss] 1 8.C.B. 880. : 5 [1978] A.LR. B.C. 1461. | 
4 (1878) L.R. 5 LA. 178. 
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The Charity Commissioner made over the matters to one Mr. Huprikar, the 
Deputy Charity Commissioner, who was empowered hy ‘the Government of Maha- 
rashtra by a Notification issued under s. 8(2) of the Act to exercise the powers 
and functions of the Charity Commissioner under s. 70A of the Act. It was 
contended before the Deputy Charity Commissioner, that since the trustees of 
the Mumbadevi temple had applied for revising the orders of the Assistant 
Charity Commissioner, having regard to the fact, that they had specifically 
stated when served with a notice by the Assistant Charity Commissioner, that 
they were not interested in being parties to the proceedings, the revision proceed- 
ings could not be proceeded with on the basis of that application. It was also 
contended that since neither the Mumbadevi trust nor Mr. Barot were Persons 
interested in the trust within the meaning of s. 2(J0) of the Act, they had no 
right to approach the Charity Commissioner by way of a revision application. 
It was also contended that since the Mumbadevi trust and Mr. Barot were 
aware of the decision of the Assistant Charity Commissioner and they had not 
availed of the right of appeal under s. 70 of the Act, the revision application 
could not be entertained. It was also contended that at any rate having 
regard to the gross delay in filing that application, the Charity Commissioner 
should not exercise his discretionary powers under s. 70A of the Act. On 
merits it was contended that since the Assistant Charity Commissioner had 
arrived at his decision after proper enquiry, no case was made out for revising 
his order. The learned Deputy Charity Commissioner, exercising the powers 
of the Charity Commissioner, repelled all these submissions on behalf of the 
managers of the three temples in question. He pointed out that he was pro- 
ceeding to exercise the revisional jurisdiction suo motu and, therefore, the fact 
that Mr. Barot of the Mumbadevi trust may not be a person having interest 
within the meaning of s. 2(/0) of the Act, was of no consequence. He also re- 
pelled the contention about the failure of Mr. Barot to avail of an appeal under 
s. 70, by pointing out, that the Mumbadevi trust or Mr. Barot not being parties 
before the Assistant Charity Commissioner, they could not have availed of the 
right of appeal under s. 70 of the Act. He also pointed out that there was 
no substance in the defence of laches or delay inasmuch as, there was no limi- 
tation in the Charity Commissioner exercising his revisional jurisdiction under 
s. 70A of the Act. Having thus repelled all the technical objections on behalf 
of the managers of the temples, the learned Deputy Charity Commissioner on 
a scrutiny of the judgment of the Assistant Charity Commissioner and the 
material placed before him was of opinion that the enquiry which was made 
by the Assistant Charity Commissioner was not at all thorough and exhaustive 
as it was expected in a case of suo motu enquiry. Consistently with that view, 
he set aside the order of the learned Assistant Charity Commissioner in all 
the three enquiries and remanded the enquiry proceedings for further enquiry 
and disposal in the light of the directions given by him in his judgment. 

Aggrieved by this order, which was a common order in all the three revision 
applications, three applications under s. 72 of the Act were filed in the City 
Civil Court at Bombay. Charity Application No. 12 of 1972 was filed by the 
managers of the Ganapati temple; Charity Application No. 15 of 1972 was filed 
by the managers of the Indrayani temple and Charity Application No. 17 of 
1972 was filed by the managers of the Murlidhar temple. In all these three 
applications, the relief sought was a declaration that the orders passed by 
Mr. Huprikar were null, void and inoperative and for the consequential relief 
of restoring the orders passed by the Assistant Charity Commissioner. 

The allegations on which the relief was sought in all the three applications 
are briefly to this effect: It was contended that Mr. Huprikar, the Deputy 
Charity Commissioner, had no authority to entertain or to decide the applica- 
trong and much less to exercise the powers under s. 70A. of the Act. It was 
contended that the Notification, if any, empowering Mr. Huprikar to exercise 
the powers under s. 70A was in excess of and was in violation of the scheme 
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and the provisions of the Act. Once again, it was contended that since the 
Mumbadevi trust had informed the Assistant Charity Commissioner, that they 
were inot interested in being parties to the enquiry proceedings, the Charity 
Commissioner could not have exercised his revisional jurisdiction under s. 70A. 
of the Act, on the basis of an application which was made by Mr. Barge the 
Chairman of the Mumbadevi trust. It was also contended that since no appeal 
was filed by the Mumbadevi trust under s. 70, the revision application under 
8. TOA could not lie. It was further contended, as was done before the 
Deputy Charity Commissioner, that there was delay in moving the Charity 
Commissioner to exercise his revisional jurisdiction and that at any rate the 
Deputy Charity Commissioner had no reason to interfere with the order Passed 
by the Assistant Charity Commissioner and to remand the proceedings for fur- 
ther enquiry. 

The learned Judge of the City Civil Court was impressed by the M e 
that the Notification which empowered Mr. Huprikar, the Deputy Charity 
Commissioner, to exercise the appellate and revisional powers exercisable by 
the Charity Commissioner violated the scheme of the Act. He also shuddered 
to think that judicial powers were being delegated by the executive. In parti- 
cular he was of the view that since under no circumstances a Deputy 
Commissioner could be appointed as a Charity Commissioner, the State} Gov- 
ernment by issuing the impugned Notification empowering Mr. Hupri to 
exercise the powers under s. 70A, was trying to do indirectly what it co aa 
do directly. Therefore, he felt that there was no alternative but to 
down the said Notification. He, however, proceeded to consider the other 
contentions bn merits and repelled them substantially on the same grounds on 
which they were repelled earlier by the Deputy Charity Commissioner! He 
also agreed with the Deputy Charity Commissioner that the suo motu enquiry 
which was conducted by the learned Assistant Charity Commissioner wad of a 
cavalier type and it was not full and thorough as it was expected to be., He, 
therefore, thought it necessary to set aside the orders of the Deputy Charity 
Commissioner and the Assistant Charity Commissioner and to remand the 
three enquiry proceedings to the Assistant Charity Commissioner for further 
enquiry and disposal in the light of his judgment. 

Agegrieved by these orders in all the three charity applications, the Crlaxity 
Commissioner has preferred these appeals. First appeal No. 689 of 1973 is 
filed against the order in Charity application No. 12 of 1972; First appeal 
No. 691 of 1973 is filed against the order in Charity application No. 15 of 
1972 and First appeal No. 690 of 1973 is filed against the order in Charity ap- 
plication No. 17 of 1972. The managers of the Murlidhar temple alone! have 
filed cross-objections challenging the order of the City Civil Court ra bingy 
aside the order of the Assistant Charity Commissioner and directing him 
proceed further in the light of the directions given in the judgment. 


The learned Advocate General who has appeared in support of the appeals 
has assailed the judgment of the City Civil Court on the ground (1) that the 
judgment is based on an erroneous assumption that the powers conferred by 
the Act on the State Government under s. 8(2) of the Act is delegated legis- 
lation; and (2) on the erroneous assumption that the Act provides for specifie 
powers being exercised only by the specific class of officers. According to 
him s. 8(2) of the Act is not a delegated legislation and in fact it is conditidnal 
legislation and since the words of that section are clear and explicit it is not 
at all necessary to examine the scheme of the Act. He also contends that when 
s. 5(3) of the Act is read with s. 8(2) of the Act, it would be clear that the 
impugned notification is perfectly valid and legal. 

Mr. Parulekar, the learned counsel for the respondents, while substantially 
adopting the reasoning of the learned Judge of the City Civil Court, conter- 
ded that the notification. is in flagrant disregard and in breach of or in viola- 
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tion of the provisions of s. 8(2), and the scheme and basic framework of the 
Act. According to him, the Act provides for an hierarchy of officers like a 
Charity Commissioner, Joint Charity Commissioner, Deputy Charity Com- 
missioner and Assistant Charity Commissioner. Having done that, the Act 
specifically preseribes the qualification and experience for appointment to 
thess posts. He also argues that the Act also provides specifically for the 
powers, functions and duties of these specific class of officers. By way of 
illustration he points out, that the Assistant and the Deputy Charity Com- 
missioners exercise the powers of original jurisdiction under ss. 18, 19, 20, 22, 
28, 87, 39 and 79 of the Act. The Charity and the Joint Charity Commis- 
Bioners, he points out, exercise the appellate jurisdiction under as. 70, 70A, 
50A and 41. Again, the Charity and Joint Charity Commissioners, he says, 
exercise the original jurisdiction under ss. 41A, 41B, 41C, 41D, 41H, 47 and 
51 of the Act. He has also drawn my attention to the fact that in s. 4 which, 
inter alia, lays down the qualifications for appointment of a Charity Com- 
missioner, there is no provision for the appointment of a Deputy Charity 
Commissioner, whatever his length of standing for being appointed as a Cha- 
rity Commissioner, although while laying down the provisions for the quali- 
fication of a Deputy and Assistant Charity Commissioner in s. 5, a provision 
is made for making an Assistant Charity Commissioner of not less than five 
years standing eligible for being appointed to the post of.a Deputy Charity 
Commissioner and a Superintendent or legal Assistant of five years standing 
being eligible for being appointed as an Assistant Charity Commissioner. 
He, therefore, says that under no circumstances the Deputy Charity Commis- 
sioner could be appointed as a Charity Commissioner. He has also drawn my 
attention to s. 84(8) and (t) which provide for the Government making rules 
for the powers, duties and functions to be exercised and performed by a 
Deputy or Assistant Charity Commissioner under s. 68 and the powers, duties 
and functions to be exercised and performed by the Charity Commissioner 
under s. 69, respectively. He, therefore, argues that just as in the Act there 
are specifie provisions about the powers of the specific hierarchy of officers, 
even under rules, the State Government cotid only make rules concerning the 
category of officers like Deputy and Assistant Charity Commissioners on the 
one hand and the Charity Commissioner on the other. Arguing in that strain 
and while making it clear that s. 8(2) of the Act is perfectly valid and legal, 
Mr. Parulekar asserts that the purpose of s. 8(2) of the Act is to enable the 
Government to empower an officer of one region to exercise the powers and 
functions of an officer of an equal grade in another region in the event of that 
another officer being absent from duty. That section, he says, is not at all 
intended and could not have been intended to enable the State Government to 
empower a Deputy Charity Commissioner with the powers exercisable by a 
Charity Commisioner. Even if for a moment it were to be held that such 
powers could be inferred, argues Mr. Parulekar, having regard to the scheme 
of the Act and the creation of a specified class of officers with specified quali- 
fications aud with specific powers and functions, it would be necessary to in- 
fer implied limitations in s. 8(2), in the light of the scheme of the Act. He 
also argues that the expression used in s. 8(2) is not ‘‘delegate’’ but ‘‘direct’’. 
According to him, since it has been held in a number of cases that the scope of 
delegation is limited in the sense, that the authority delegating could not ab- 
dicate its own functions, the expression ‘‘direct’’ he argues being of a much 
leaser or narrower import, it could never have been intended that the State 
Government could empower a Deputy Charity Commissioner with the powers 
exercisable by a Charity Commissioner. Mr. Parulekar also tried to rely 
heavily-upon s. 3A as supporting his inference that his interpretation is cor- 
rect. He argued, if as is contended for by the learned Advocate General, the 
State Government could have empowered a Deputy Charity Commissioner 
with the powers exercisable by the Charity Commissioner, where was the need 
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to enact s. 3A by an amendment of the Act in 1960 to empower the State Go- 
vernment to appoint a Joint Charity Commissioner. He also argued: that 
whereas under r. 36, the Charity Commissioner has power at any stage to trans- 
fer any proceedings pending before a Deputy or Assistant Charity Commissioner 
to another Deputy or Assistant Charity Commissioner for disposal, since the 
scope of that rule is narrow in the sense, that it is limited only to specified pro- 
, it was necessary for the State Government to provide for a substitute | 
officer of equal grade, when a particular officer absents himself from duty and it 
is precisely for that purpose that s. 8(2) was enacted. He also tried to explain 
that whereas s. 16 of the Act which provides, tnéer alsa, that the State Govern- 
ment may appoint a Deputy Charity Commissioner or Assistant Charity :Com- 
missioner to be in charge of one or more Public Trusts Registration Offides or 
Joint Public Trusts Registration Offices, it in effect provides for consolidation 
of two regions and unlike that section, s. 8(2) is of wider import in the sense, 
that an officer can exercise jurisdiction over another region of equal grade, 
while continuing to be in charge of his own region. Mr. Parulekar, however, 
is not in agreement with the learned Judge of the : City Civil Court ‘when 
amongst other reasons, he struck down the notification on the ground’ that, 
._Mr. Huprikar did not appear to be qualified for being appointed as Charity 
Commissioner inasmuch as he was told at the bar that Mr. Huprikar had only 
eight years’ ore at the bar before he was appointed as an Assistant Charity 
Commissioner. Mr. Parulekar maintained that since there is po provision for 
appointment of a Deputy Charity Commissioner as Charity Commissioner, 
under no circumstances could the State Government empower the Deputy 
Charity Commissioner with powers of a Charity Commissioner by purporting 
‘to act under s. 8(2) of the Act. He, therefore, contends that the notification 
of the State Government empowering Mr. Huprikar to exercise the powers 
under a. 70A would be null and void. | 
Mr. Rizvi, while supporting some of the arguments of Mr. Parulekar con- 
tended that s. 8(2) has no application whatsoever to the officers, namely the 
Charity Commissioner, the Assistant Charity Commissioner, Deputy Charity 
Commissioner and the Joint Charity Commissioner who are expected to per- 
form important functions, According to him, the Act creates a group of some 
important officers, namely the Commissioners and other officers who are of less- 
er importance namely the Director of Accounts and Assistant Director of 
Accounts. With regard to the ‘Charity Commissioner which | term 
includes the Deputy and the Assistant Charity Commissioners also he: BAYS, 
the Act has taken special care to provide for the qualifications and powers. 
According to Mr. Rizvi, s. 8(2) has reference only to the Director of Accounts 
and Assistant Director of Accounts and other subordinate officers who are 
mentioned in s. 6 of the Act. 
Before eE to consider the rival contentions, it would be perhaps 
convenient to go through the relevant provisions of the Act. As the 
amble of the Act shows, it is an Act to regulate and to make better a rA 
for the administration of public religious and charitable trusts in the State 
of Bombay. Section 1(3) lays down that the Act shall come into force at 
once, but the provisions thereof shall apply to a public trust or an class of 
public trusts on the date specified in the notification under sub-s. (4). | 
Sub-sestion (4) of s. 1 provides: 


“The State Government may, by notification in the Official Garette, specify the dale 
on which the provisions of this Act shall apply to any public trust or any clams of ipuklic 
trusts; and different dates may be specified for such trusts in different areas:”’ | 
There are also two provisos to this sub-section. The first proviso provides: 

..that the State Government may also by a like notification direct that from the 
oe i ee ee E 
ee ete Ser ce eer etre erry cel ee eo ee eee 
notification:” 
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It is, therefore, clear that the purpose of this Act is to regulate and to make 
better provisions for the administration of public religious and charitable 
trusts in the State of Bombay. Again, although the Act is to come into force 
at once, it is left to the State Government to decide as to which of the pub- 
lie trusts or class of public trusta the provisions of the Act are to apply. Hven 
the fixation of the date on which the provisions are to apply is left to the State 
Government. There is also a provision leaving it to the State Government to 
‘fix different dates for different trusts in different areas. What is more, the 
Act also vests the State Government with powers to direct that from a date to 
be specified by it, the public trust or class of public trusts shall be exempt. I 
am referring to these provisions to show how the Legislature having enacted 
the Act left it to the State Government to decide the date on which it has to 
. come into force and the trust to which it has to apply and it also invested the 
State Government with powers to exempt the trust from the operation of the 
Act. That would show that this is essentially a conditional legislation. 


Section 2 is the usual difinition clause. Section 8 in Chapter O which 
deals with establishment provides that 

“The State Government may, by notification in the Official Gazette, appoint an 
Officer to be called the Charity Commissioner, who shall exercise such powers and 
shall perform such duties and functions as are conferred by or under the provisions 
of this Act and shall, subject to, such general or special orders as the State Government 
may pass, superintend the administration and carry out the provisions of this Act 
throughout the State.” (Italics are ours). 


Section 3A provides: 

“The State Government may, by notification in the Official Garette, appoint one or 
more Officers to be called Jomt Charity Commissioners who shall, subject to the Con- 
trol of the Charity Commissioner, and to such general or special orders as the State 
Government may pass, exercise all or any of the powers and perform all cr any of the 
duties and functions, of the Charity Commissioner.” 


Section 4 provides for the qualifications for appointment of Charity Com- 
missioner and Joint Charity Commissioner. 

Section 5(/) provides: 

“The State Government may also appoint such number of Deputy and Assistant 
Charity Commissloners in the office of the Charity Commissioner or for such regions 
er sub-regions or for such public trust or such class of public trusts as may be deemed 
necessary.” 

Sub-section (2) of s. 5 lays down the qualifications for being appointed as 
a Deputy Charity Commissioner. Subsection (2A) lays down the qualifica- 
tions for being appointed as a Charity Commissioner. Sub-section (3) of s. 6 
provides : 

“The Deputy and Assistant Charity Commissioners shall exercise such powers and 
perform such duties and functions as may be provided by or under the provisions 
of this Act.” (Italics supplied). 

Section 8 with the marginal note \‘‘delegations’’ is divided into two sub-gec- 
tions as under: 

“8. (1) The State Government may delegate any of its own powers or functions 
under this Act to the Charity Commissloner or any other officer subject to such con- 
ditions as it thinks fit. 

(2) The State Government may also direct that any powers exercisable and duties 
or functions to be performed by any particular officer appointed under this Act may 
be performed by any other officer subject to such conditions as it thinks fit.” 

Pausing here for a moment, it would appear that as provided in s. 8, the 
Charity Commissioner has to exercise such powers and to perform such duties 
and functions as are conferred by or under the provisions of the Act. Under 

BLA—81, 
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s. 3A, the Joint Charity Commissioner also has to exercise similar powers and 
perform similar functions but subject to the control of the Charity Commis- 
sioner. When we turn to sub-s. (3) of s. 5, which deals with the powers and 
the functions of the Deputy and Assistant Charity Commissioners, it lays 
‘down that the powers to be exercised and the duties and functions to be per- 
formed are thosa which may be provided by or under the provisions of the 
Act. The question as to what are the powers provided ‘‘by the Act’? need 
not detain us, inasmuch as, they are specifically and directly provided by the 
Act. The question which we have to address ourselves to is, as to what are 
the powers and functions which are to be exercised and performed by the 
Deputy and Assistant Charity Commissioners ‘‘under’’ the provisions of the 
Act. Now, the expression ‘‘under’’ as distinguished from the expression) ‘‘by”’ 
means indirectly as provided in the Act and not directly as provided in the 
Act. It is said to be indirectly in the sense, that the powers are not: direct 
but are to flow from some act to be done by specified authority. It has been 
held that the expression ‘‘under the Act’’ would mean by virtue of the powers 
vested in an authority to make the bye laws or the rules. But then än the 
case of rules the more appropriate expression would be ‘‘prescribed’”’ as that 
term is often defined in most of the statutes. When, therefore, in s.' 5(3), 
instead of using the expression ‘‘preseribed’’ the expression ‘‘under the pro- 
visions of this Act’’.is used, it would follow that the power contemplated 
therein is not one prescribed under the rules as that expression is used in 
`s. 2(11) of the Act, and for that purpose we will have to look to the other 
provisions of the Act to see where the power lies. Judged in that light it 
would appear that the expression ‘‘under the Act’’ would have reference to 
s. 8 of the Act. i 


i 
lt is under sub-s. (2) of s. 8 that the impugned notification which is to this 

effect was issued by the State Government: i 
“In exercise of the powers conferred by sub-section (2) of section 8 of the Bom- 
bay Public Trusts Act, 1950 (Bom. XXIX of 1950), the Government of Mahgrashtra 
hereby directs that the powers exercisable and dutles or functions to be performad 
by the Charity Commissioner under sections 50A, 70 and 70A of the said Act, may be 
exercised or performed by Shri S. M. Ismail, Deputy Charity Commissioner, Greater 
Bombay Region, Bombay, and Shri G. V. Huprikar, Deputy Charity Commissioner in the 
Office of the Charity Commissioner, subject to the condition that they shall not exercise 
the powers under sections 70 and 70A in respect of findings or orders recorded or passed 

by them as Deputy Charity Commissioner.” | 
My attention is drawn to the decision of the Supreme Court reported in 
Indramani v. W.R. Natu.! In that case the validity of a notification :iasued 
by the Forward Markets Commission—a statutory body created by the For- 
- ward Markets Regulation Act, 1952—to the authorities of the Hast India Cot- 
ton Asséciation, Bombay intimating to them that the continuation of trading 
in certain types of forward contracts in cotton including that kno as 
‘‘hedge contracta’’ was ‘‘detrimental to the interest of the trade and the pub- 
lic interest and to the larger interests of the economy of India” and directing 
these contracts to be closed out, to be settled at prices fixed in the notification, 
was challenged. That power was exercised under a bye-law. The bye-laws 
were made under s. 4 of the Act. Section 4(f) of the Act was to this effect: 
“The functions of the Commission shal? be to perform such other duties and exercise 
such other powers as may be assigned to the Commision by or under this Act, or 

as may be prescribed.” | 
It was contended that the powers conferred by the bye-law framed under sg. 11 
or 12 was not one that ‘is created by or under the Act or as may be prescri- 

i 
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bed. Their Lordahips dealt with that contention as under in para. 15 of the 
report (pp. 281 and 282): — 

“A more serious argument was advanced by learned Counsel based upon the sub- 
mission that a power conferred by a bye-law framed under s. 11 or 12 was not ome 
thet was conferred ‘by or under the Act or as may be prescribed’. Learned Counsel 
is undoubtedly right In his submission that a power conferred by a bye-law is not one 
conferred ‘by the Act’, for in the context the expression ‘conferred by the Act’ would 
mean ‘conferred expressly or by necessary implication by the Act itself. It is also 
common ground that a bye-law framed under Section 11 or 12 could not fall within 
the phraseology ‘as may be prescribed’, for the expression ‘prescribed’ has been defined 
to mean ‘by rules under the Act’, Le. those framed under & 28 and a bye-law is 
certainly not within that description. The question therefore is whether a power con- 
ferred by a bye-law could be held to be a power ‘conferred under the Act’. The mean- 
Ing of the words ‘under the Act’ is well-known. ‘By’ an Act would mean by a provision 
directly enacted in the statute in question and which is gatherable from its express 
language or by necessary implication therefrom. The words ‘umder the Act’ would, 
In that context signify what is not directly to be found in the statute itself but is 
conferred or imposed by virtue of powers enabling this to be done; in other words, 
bye-laws made by a subordinate law-making authority which is empowered to do so 
by the parent Act. The distinction is thus between what is directly done by the en- 
actment and what is done indirectly by rule-making authorities “which are vested with 
powers in that behalf by the Act. (Vide Hubli Electricity Co. Ld. v. Province of 
Bombay, and Narayanaswamy v. Krishnamurthy.) That in such a sense bye-laws would 
be subordinate-legislation ‘under the Act’ is clear from the terms of Ss, 11 and 13 
themselves.” 

It would appear that reliance was placed on the decision of the Privy Coun- 
cil in Hubli Eleciriotty Co., Ld. v. Provinoe of Bombay. In that case by 
sub-s. (1) of s. 4 of the Indian Electricity Act, 1910, it was provided that the 
Provincial Government may, if in its opinion the public interest so requires, 
revoke a licence in any of the following cases, namely, (a) where the licenses 
in the opinion of the Provincial Government makes wilful and unreasonably 
prolonged default in doing anything required of him by or under this Act. 
The licence was revoked on the ground that there was a default to provide 
continuous supply of electric energy to the consumer. When it was contend- 
ed that the licence could not be revoked on that ground their Lordships re- 
pelled v contention. The relevant observations are to the following effect 
(p. 66): 

“The question that then emerges is whether the performance by the licensee of 
cond. VI. of the schedule incorporated in the Hcence by s. 3, sub-s. 2(f), is required 
‘by or under’ the Act. In their Lordships’ view it is. The schedule conditions, unless 
excluded or modified, necessarily form part of the licence to be granted under the Act: 
the Heence is required to be operated in accordance with these conditions and not 
otherwise, and the authority to operate the licence is derived from the Act. To this it 
may be added that the latter part of s. 3, subs. 2(f), expressly provider that the sche 
duled conditions are to apply to the undertaking and that s. 47 provides for penalties 
judicially exigible on breach of the conditions. Performance of the scheduled condi- 
tions may not on a strict reading be required of the licensee ‘by’ the Act; it Js clearly 
required ‘umder’ the Act” 

It would be therefore clear that the expression ‘‘under’’ the Act appearing 
in sub-s. (3) of s. 5, would be the powers which could be invested on the 
Deputy and the Assistant Charity Commissioners either by any bye-laws or 
any notification. Section 8(2) precisely provides for the powers which are 
contemplated by the expression ‘‘the provisions of this Act’’ in s. 5(3) of the 
Act. Although the marginal note of s. 8 reads as ‘‘delegations’’, it would 
2 D L.R. 76 LA. 57, at p. 66, s.a 3 [1958] Mad. 518, at p. 547, s.c. [1958] 


[1949] A.LR. P.C. 186, at p. 189, s.c. 51 ALR. 848, at p. 859, 
Bom, L.R. 851. 
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appear while it is true of the provisions of s. 8(/), it could have no applica- 
tion to the provisions of s. 8(2) of the Act. Therefore, the marginal note 
‘‘delegations’’ is incomplete. The correct reading of s. 8(2) which is' very 
clear, would show that it is a piece of conditional legislation. The section also 
is very clear and explicit and there is no ambiguity about it. The expression 
‘*direct’’ as defined in the shorter Oxford English Dictionary, 3rd edn. p. 615, 
means ‘‘to give authoritative instructions to; to ordain, order, or appoiht (a 
person) to do a thing, (a thing) to be done.’’ The word ‘‘particular!’ has 
been defined in the same dictionary as “‘relating to a single definite thing or 
person, a set of things or persons, as distinguished from others.’ It may be 
mentioned that under s. 42 of the Act, the Charity Commissioner is a corpo- 
ration sole with a perpetual succession and a common seal and he may sue or 
‘be sued in his corporate name. Therefore, it would appear that the ‘State 
-Government can order or appoint or give authoritative instructions that any 
powers exercisable or duties or functions to be performed by any particular 
officer appointed under this Act i.e. the Charity Commissioner, to be Per- 
formed by any other officer, which would mean other than the Charity 'Com- 
missioner. It would therefore appear that it being a conditional legislation 
and since s. 5(3) which deals with the powers and functions of the Deputy 
and the Assistant Charity Commissioners has specifically provided that ,these 
officers shall exercise such powers and perform such duties and func- 
tions as may be provided by or under the provisions of the Act, a notification 
‘like the one in question issued’ under a. 8(2) would be a perfectly valid noti- 
fication. | 
When it-is argued that the Act creates a specified class of officers, and it 
specifies the powers to be exercised by them the argument clearly ignores the 
provision of s. 6(3) of the Act. That argument also ignores certain other 
provisions namely ss. 37 and 41B which are referred to as illustrative, ' 
Section 87 which occurs in Chapter VI under the heading ‘‘ Control’! pro- 
vides that the Charity Commissioner, the Deputy or Assistant Charity Com- 
missioner or any officer authorised by the State Government by a general or 
special order shall have powers mentioned in the sub-sections therein. Mhen 
we have s. 41B in the very Chapter under the very heading ‘‘Control’’ 
which provides that on receipt of a complaint in writing from, any 
person having interest in respect of any public trust or suo motu the Charity 
Commissioner or Deputy or Assistant Charity Commissioner may institute an 
inquiry with regard to charities, or a particular charity, or class of chari- 
ties either generally, or for particular purposes. | 
` Ït would, therefore, appear that it would not be correct to say that the Act 
provides in specific terms a hierarchy of officers with specified re The 
most important powers of control, inspection and the power to institute 
enquiries in the matter of the administration of the trust, which is the mai 
purpose of the trust, appear to be co-extensive and concurrent, notwi d- 
ing the fact that there are other specified sections laying down the specifie 
powers and functions of the Charity Commissioner as distinguished from the 
powers and functions of a Deputy and Assistant Charity Commissioner. | But 
then once it is noticed that the powers and functions of the Deputy and Assis- 
tant Charity Commissioners are those which are provided by or under the|pro- 
visions of the Act, it would appear that it is perfectly within the powers of 
the State Government to empower the Deputy Charity Commissioner to exer- 
cise the powers of a Charity Commissioner by a notification issued under 
s. 8(2) of the Act. We should not also lose sight of the fact that appointment 
is one thing and empowering an officer is another thing. It is common’ know- 
ledge that when an office is created, qualifications for being appointed to ‘that 
office have got to be specified. It is also common knowledge that by experi- 
ence officers get certain expertise. It is also not possible for the Legislature 
to know or anticipate the workload or the nature of the urgency while admini- 
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stering the provisions of the Act. It is precisely for that reason and to meet 
such situation that the Legislature appears to have left to the State Govern- 
ment to empower the Deputy Charity Commissioner to exercise the powers 
of a Charity Commissioner. After all the State Government is in best posi- 
tion to know whether the person to be invested with these powers is suitable 
for being invested with the said powers. The Legislature has no means to 
anticipate with any certainty about the nature of the workload or urgency. 
It is precisely to meet such situation that the Legislature appears to have 
taken care to provide in s. 5(3), that the powers and functions of the Deputy 
and Assistant Charity Commissioners shall be those as may be provided by 
or under the provisions of the Act and to provide in s. 8(2) the power in the 
State Government to invest an officer to perform the duties of a particular : 
other officer of the higher grade. 

It was, however, argued by Mr. Parulekar that if that could have been ac- 
complished by s. 8(2), where was the need to provide for the appointment of 
a Joint Charity Commissioner by s. 3A by the amendment of the Act in 1960. 
The answer seems to be simple. It may be that ever since the Act came into 
force and by the time the amendment was thought necessary, it was found 
that there was more than enough work for two Charity Commissioners 
and since there could not be two Charity Commissioners inasmuch 
as the Charity Commissioner is a corporate sole, the Legislature felt it neces- 
sary to provide for a permanent incumbent having the designation of Joint 
Charity Commissioner.. But that by itself would not mean that no power 
existed in the State Government under s. 8(2) to invest a Deputy Charity 
Commissioner with the powers exercisable by a Charity Commissioner. 
After all in this State several charities are to be administered and several 
original and appellate and other work is to be attended to. Therefore, the Legis- 
lature must have thought that it was necessary to empower the State Govern- 
ment to cope up with the day-to-day administration of the Act. 

Turning to the submission of Mr. Parulekar that the word ‘‘direction’’ is 
narrower in scope than the word ‘‘delegation’’, my attention is invited by the 
learned Advocate General to the decision of the Supreme Court reported in 
Harishankar Bagla v. The State of Madhya Pradesh* In that case their 
Lordships were concerned with the interpretation of as. 8 and 4 of the Essen- 
tial Supplies (Temporary Powers) Act, 1946. Section 4 of the Act provided 
that the Central Government may by notifled order direct that the Power to 
make orders under s. 3 shall, in relation to such matters and subject to such 
conditions, if any, as may be specified in the direction, be exercisable by such 
officer or authority subordinate to the Central Government or such State Go- 
vernment or such officer or authority subordinate to a State Government as 
may be specified in the direction. Section 4 of the Act was attacked on the 
ground that it empowered the Central Government to delegate its own power 
to make orders under s. 3 to any officer or authority subordinate to it or the 
Provincial Government as specified by the Central Government. It was also 
contended that the delegate has been authorised to further delegate its Power 
in exercise of s. 8. This contention was repelled by their Lordships. The 
relevant observations are to this effect (pp. 389, 390): 

“Section 4 of the Act was attacked on the ground that it empowers the Central 
Government to delegate its own power to make orders under section 3 to any officer 
or authority subordinate to it or the Provincial Government or to any officer or autho- 
rity subordinate to the Provincial Government as specified in the direction given by 
the Central Government. In other words, the delegate has been authorized to further 
delegate its powers in respect of the exercise of the powers of section 3. Mr Umrigar con- 
tended that it was for the Legislature itself to specify the particular authorities or 
officers who could exercise power under section 3 and it was not open to the Legisla- 
a cee officer or authority could exercise 


4 [1955] 1 S.C.R. 880. 
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the power. Reference in this connection was made to two decisions of the Supreme 
Court of the Untted States of Amerlca—Panema Refining Co. seit gran ae 
y. United States.6 In both these cases it was held that so long as the policy is 

ee ee ee 
lative power is involved in leaving to selected instrumentalities the making of subordi- 


as declared by the Legislature is to apply. These decisions in our judgment not 
help the contention of Mr. Umrigar as we think that section 4 enumerates eae ee 
of persons to whom the power could be delegated or sub-delegated by the Central 
Government and it is not correct to say that the instrumentalities have not been select- 


marketing board the powers conferred by section 4A (d) of the Natural Products Market- 
ing (British Columbia) Act, 1936. The attack on the Act was that without constitu- 
tional authority it delegated legislative power to the Lt-Governor in Council.’ This 
contention was answered by their Lordships in these terms: “The third objection Is 
that it is not within the powers of the Provincial Legislature to delegate so-called 
legislative powers to the Lt.-Governor in Council, or to give him powers af further 
delegation. This objection appears to their Lordships subversive of the rights whith the 
Provincial Legislature enjoys while dealing with matters falling within the classes of 
subjects in relation to which the Constitution has granted legislative powers. Within 
its appointed sphere the Provincial Legislature is es supreme as any other Parliament; 
and it is unnecessary to try to enumerate the innumerable occasions on which Legisla- 
tures, Provincial, Be ae ee ee a venom perme Ara: bodies 
with stmilar powers to those contained in this Act’.” 


It would, therefore, appear that there ia no force in the sibs of 
Mr. Parulekar that the expression to ‘‘direct’’ is of a lesser import eag nar- 
row in its scope than the expression to ‘‘delegate’’. 

Once it is held that s. 8(2) is conditional legislation, it would appear that 
the principles laid down by the Privy Council in The Queen v. Burah® would 
at once be attracted. I may mention that the learned Advocate Generál has 
laid spécial stress on this decision. Reliance is placed on the OONDE ob- 
servations (p. 193): 


“But thetr Lordships are of opinion that the doctrines of the majority of she! Court 
is erroneous, and that it rests upon a mistaken view of the powers of the Indian ' Legis- 
lature, and indeed of the nature and principles of legislation. The Indian Legislature 
has powers expressly limited by the Act of the Imperial Parlament which created it, 
and it can, of course, do nothing beyond the limite which circumscribe these powers. 
But, when acting within those limits, it is not in any sense an agent or delegate of 
Sr pe ee eee ee Pee ee 
lation, as large, and of the same nature, as those of ParlHament itself. The 
ed Courts of Justice, when a question arises whether the prescribed Hmits ha tees 
exceeded, must of necessity determine that question; and the only way in they 
can properly do so, is by looking to the terms of the instrument by which, affirma- 
tively, the legislative powers were created, and by which, negatively, they are restricted. 
If what has been done is legislation, within the general scope of the affimative ' words 
which give the power, and if it violates no express condition or restriction by |which 
that power is limited (in which category would, of course, be included any Actjof the 
Imperial Parlament at variance with it), it is not for any Court of Justice to inquire 
further, or to enlarge constructively those conditions and restrictions.” 


The next passage is to this effect (p. 194): | 
‘Their Lordships agree that the Governor-General in Council could not, by any 
fori ol enateant: create in India, and arm with general legislative authority, a new 
i 
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legislative power, not created or authorized by the Councils’ Act. Nothing of that kind 
has, in their Lordships’ opinion, been done or attempted in the present case. What 
has been dane is this. The Governor-General tn Council has determined, in the due 
and ordinary course of legislation, to remove a perticular district from the jurisdiction 
of the ordinary Courts and offices, and to place it under new Courts and offices, to 
be dppainted by and responsible to the Lieutenant-Governor of Bengal; leaving lt to the 
Lieutenant-Governor to say at what time that change shall take place; and also enabling 
him, not to make what laws he pleases for that or any other. district, but to apply by- 
public notification to that district any law, or part of a law, which etther already was, or 
from time to time might be, in force, by proper legislative authority, ‘In the other terri- 
tories subject to his government’, The Legislature determined that, so far, a certain change 
should take place; but that tt was expedient to leave the time, and the manner, of 
carrying it into effect to the discretion of the Lieutenant-Governor; and also, that the 
laws which were or might be in force in the other territories subject to the same Gov- 
ernment were such as it might be fit and proper to apply to this district also; but that, 
as it was not certain that all those laws, and every part of them, could with equal con- 
venience be so applied, it was expedient, on that point also, to entrust a discretion to 
the Lieutenant-Governor. This having been done as to the Gero Hills, what was done 
as to the Khast and Jaintia Hits? The Legislature decided that it was fit and pro- 
per that the adjoining district of the Khasi and Jaintia Hills should also be removed 
from the jurisdiction of the existing Courts, and brought under the same provisions with 
the Gero Hills, not necessarily and at all events, but tf and when the Lieutenant-Gov- 
ernor should think it desirable to do so; and that it was also pomslble that it might 
be expedient that not all, but some only, of those provisions should be applied to that 
adjoining district. And accordingly the Legislature entrusted, for these purposes also, 
a discretionary power to the Lieutenant-Governor.” 


Then comes the classic passage on which considerable reliance is placed by 
the learned Advocate General. It is to this effect (pp. 195-196) : 

“Their Lordships think that it iw a fallacy to speak of the powers thus conferred 
upon the Lieutenant-Governor (large as they undoubtedly are) as if, when they were 
exercised, the efficacy of the acts done under them would be due to any other legis- 
lattve authority than that of the Governor-General in Council. Their whole operation 
is, directly and immediately, untler and by virtue of this Act (XXIL of 1869) itself. The 
proper Legislature has exercised its judgment as to place, person, laws, powers; and. 
the result of that judgment has been to legialate conditionally as to all these things. 
The conditions having been fulfilled, the legislation is now absolute. Where plenary 
powers of legislation exist as to particular subjects, whether in an imperial or in a 
provincial Legislature, they may (in thelr Lordships’ judgment) be well exercised, 
either absolutely or conditionally. Legislation, conditional on the use of particular 
powers, or an the exercise of a limited discretion, entrusted by the Legislature to per- 
sons In whom it places confidence, is no uncommon thing; and, in many circumstances, 
it may be highly convenient. The British Statute Book abounds with examples of it: 
and it cannot be supposed that the Imperial Parliament did not, when constituting the 
Indian Legislature, contemplate this kind of conditional legislation as within the scope 
of the legislative powers which it from time to time conferred. It certainly used no 
words to exclude it. Many important tnstances of such legislation in India are men- 
tioned in the opinions of the Chief Justice of Bengal, and of the other two learned 
Judges who agreed with him in this case. Among them are the great Codes of Civil 
and of Criminal Procedure (Acts VII. of 1850, XXII. ‘of 1861, and XXV. of 1861). 


By section 385 of the Code of Civil Procedure, it is provided that ‘this Act shall 
not take effect in any part of the territories not subject to the general regulations of 
Bengal, Madras, and Bombay, until the same shall be extended thereto by the Gov- 
ernor-General in Council’ (not in his legislative capacity), ‘or by the Local Govern- 
ment to which such territory is subordinate, and notified in the Garette.” Sectlon 445 
in the Code of Criminal Procedure is precisely similar. And by sect. 39 of Act XXIL 
of 1861, when any such extension as that authorized by sectlon 385 of the Act of 1859 
is made, it may, with the previous sanction of the Governor-General in Council (not 
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in his legislative capacity), be declared to be ‘subject to any restriction, limttation, or 
proviso which the Local Government may think proper.’ If their Lordships were to adopt 
the view of the majority of the High Court, they would (unless distinctions were made 


cover any foundation, either in the affirmative or in the negative words of that Act.” 


In the instant case, therefore, it would appear that since the State Govern- 
ment is the best authority to find out the suitability of the officer concerned, 
and the occasion for investing the powers, having regard to the workload and 
the urgency, it was competent to issue the said notification and since the text 
of s. 8(2) is explicit it is not permissible for us to read any restrictions in it. 

The argument of implied limitations no doubt appears to have been inspired 
by the arguments advanced on behalf of the petitioners before the Supreme 
Court in the recent historic case of Kesavananda v. State of Kerala? It was 
also argued by Mr. Parulekar that after the decision of Kesavananda’s case by 
the Supreme Court, the principles of the Privy Council laid down in The Queen 
v. Burak, do not appear to have the same force which they had till that deci- 
sion was rendered. In support of that submission Mr. Parulekar tried to draw 
my attention to certain observations of his Lordship Khanna J., in para. 1870 
at p. 1888 of the report. The relevant observations are to this effect: 

“In the case of The Queen v. Burah, (1878) 3 AC 889 at pp. 904-5 (PC) Lord Sel- 
borne observed: 

"The established Courts of Justice, when a question arises whether the prescribed 
limits have been exceeded, must of necessity determine that question; and the only way 
in which they can properly do so, is by looking to the terms of the instrument by 
which, affirmatively, the legislative powers were created, and by which, negatively, they 
are restricted. If what has been done is legislation, within the general scope of the 
affirmative words which give the power, and if it violates no express condition or 
restriction by which that power is Itmtted, ... it is not for any Court of Justice to in- 
quire further, or to enlarge constructively those conditions and restrictions,’ 
Although the above observations were made in the context of the legislative power, 
they have equal, if not greater, relevance in the context of the power of amendment 
of the Constitution.” 


With respect, I really fail to see how Mr. Parulekar could submit that these 
ee would go to show that the principles laid down by the Privy 
Council in The Queen v. Burah have ceased to have the force which they had 
till the decision in Kesavananda’s case was rendered. 

. Mr. Parulekar has then drawn my attention to the observations of his Lord- 
ship Hegde J., in para. 676 at p. 1627. The observations are to this effect: 

, “The rule latid down by the Judicial Committee In R. v. Burah, that ‘iH what has 
been done is legislation, within the general scope of the affirmative words which give 
the power, and ff ft violates no express condition or restriction by which that power 
is limited tt is not for amy Court of justice to inquire further, or to enlarge construc- 
tively those conditions and restrictions’ was heavily relied on by Mr. Seerval. That de- 
cision, however, has been confned to the interpretation of conditional legislations and 
the rule that ft laid down has not been applied while considering the question whether 
there are any implied Hmitations on any of the powers conferred under a statute or 
Constitution.” 

For my part I could only say that so far ag the instant case is concerned, 
since the statute under construction is a piece of conditional legislation, the 
above observations would not make any difference. On the other hand, it 
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would appear that the principles enunciated by the Privy Council in The 
Queen v. Burah’s case would be certainly applicable for considering the scope 
and ambit of conditional legislation. 

In this connection I may mention that out of thirteen learned Judges of the 
Supreme Court as many as six of the learned Judges have expressly referred 
to and followed the principles laid down by Lord Selborne in The Queen v. Burah 
wayback in 1878. In this connection it is enough to refer to the relevant ob- 
servations of his Lordship Ray J. (as his Lordship the Chief Justice then 
was) in para. 913 at p. 1681, of Palekar J., in para. 1308 at p. 1811, of 
Mathew J. in para. 1574 at p. 1908, of Beg J. in paras. 1851, 1853 at pp. 1979 
and 1980 respectively and of Chandrachud J. in para. 2100 at p. 2041 and 
of Khanna J., in para. 1370 at p. 1838. It is also significant to note that in 
para. 1945 at p. 2005, although his Lordship Dwivedi J. has not specifically 
referred to the decision in The Queen v. Burah, his Lordship has in terms used 
the selfsame expression which was used by Lord Selborne in Burah’s case 
when his Lordship remarked, ‘‘It is not permissible to enlarge constructively 
the limitations on the amending power,...’’ It would thus appear that the 
principles enunciated by Lord Selborne in Burah’s case wayback in 1878 are 
still good Jaw which could be resorted to when the Court is called upon to 
consider the question of the type which is posed before me viz., of interpret- 
ing the scope of a section of a statute, particularly of a conditional legislation. 

I might also mention here that when the text of the statute is clear and ex- 
plicit it is conclusive in both what it directs and what it prohibits. Again, 
the first and most important method of construction of a statute is to try to 
understand the intention of the Legislature from the language used. When 
there is no ambiguity or uncertainty in the language which is used by the 
Legislature it is not at all permissible to look for its construction either to 
the preamble or to the scheme of the Act or as is often said by reference to 
that illusory factor what is called the spirit of the Act. The language of 
s. 8(2) im this case, being clear and unequivocal it would appear that it is 
not at all necessary to consider either the preamble or the scheme of. the Act. 
Even otherwise it would appear that even if that test were applied the section 
would certainly stand the test. The preamble as we see, shows that the Act is 
enacted for the administration of public religious and charitable trusts in the 
State of Bombay. As I have stated at the outset of this judgment, for obvious 
reasons, the Legislature having passed a legislation they also provided by way 
of conditional legislation for the State Government to decide as to when pre- 
cisely the provisions of the Act should apply and public trusts or charities to 
which precisely it should apply and it also left to the State Government to 
decide for itself the different dates from which the provisions are to apply. 
What is more, the Legislature in its wisdom also left to the State Government 
to direct certain class of trusts being exempted from the provisions of .the 
Act. The Legislature while no doubt provided for a hierarchy of officers and 
prescribed minimum qualifications for appointment of these officers, and while 
it also laid down specific provisions with regard to some of the powers which 
these officers by virtue of their office as such could perform, it also felt that it 
must be left to the State Government to see how best to administer the trusts. 
Since the Charity Commissioner is a corporate sole, it is unthinkable that 
there could be more than one Charity Commissioner to be appointed under the 
Act. Having regard to the vast area of the State concerned and the numer- 
ous trusts that have got to be administered and the several enquiries which 
have got to be made and appeals and revisions which have got to be heard, 
the Legislature could not but leave it to the State Government to meet such 
situation as and when they arose. It is precisely for this purpose that the 
Legislature took particular care to see that while powers and functions of the 
Charity Commissioner and Joint Charity Commissioner are specified, there ia 
a further provision even with regard to them, that they shall exercise the 
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powers and shall perform such duties and functions as are conferred by! and 
under the provisions of this Act. That would show that the Legislature could 
not contemplate all manner of duties and functions which even a a 
Commissioner who is at the top of the administration may be called upon t^ 
do or perform in a given situation. It is precisely to meet such contingency 
that even with regard to that high dignitary who is at the helm of the admi- 
nistration filling an office of a corporate sole, that the Legislature by way of 
abundant caution had to provide that in addition to the powers and functions 
conferred by the Act, he should also be able to perform the duties and 

cise the functions which may be required to be done under the provisions of 
the Act, which I have endeavoured to show, would be by a notification issued 
by the State Government by virtue of the enabling provisions of s. 8(2) of the 
Act. Again, the Legislature particularly while dealing with the functions, 
powers and duties of the Deputy and Assistant Charity Commissioner) has 
taken particular care to see, as they have done in the case of Charity Com- 
missioner, thai such powers and functions would be not only those which are 
provided by the Act, but also those which may be provided under the: pro- 
visions of this Act. It is these provisions which would make it clear! that 
there is no scope of reading in the Act a clear cut dichotomy of powers, ‘aad 
was sought to be urged by Mr. ParuleKar. 


The Court can certainly take Judicial notice of the fact, that having rear 
to the large number of appeals and revisions and enquiries and day- 
duties of administering the various trusts, even with the assistance o 7 
Joint Charity Commissioner, the Charity Commissioner may not be able to 
cope up with the workload. That explains why the Legislature had to, pro- 
vide for such a contingency and since that contingency could only arise in 
the course of day-to-day administration of the Act in the very nature of 
things, the Legislature could not contemplate it, and had perforce left it in 
its wisdom to the State Government. It is not a case as was argued by Mr. 
Parulekar that the interpretation which I am trying to put on s. 8 (2) would 
lead to tho State Government exercising uncanalized and unlimited powers. 
If the Legislature in its wisdom thought it necessary, to invest the State! Gov- 
ernment with powers to invest Deputy Charity Commissioners with the powers 
of the Charity Commissioner, it is not for us to say, that the powers which 
have been invested by the Legislature on the State Government are unlimited 
or uncanalized. That the guidance to the exercise of these powers could be 
had from the preamble and the scheme of the Act and that the Court would 
also take judicial notice of the same, are to be found in the observations of the 
Supreme Court in Jyoti Pershad v. ’ Administrator for The Union shales: . of 
Delhi. It is observed as under (p. 188): 


acne nee Sees cee EE ete E 
protection, that the rules for the guidance of the designated authority, which is to} exer- 
cise the power or which is vested with the discretion, should be laid down in 
terms in the statutory provision itself.” 


Further on at p. 139, the relevant observations are to this effect: 


“Such guidance may thus be obtained from or afforded by (a) the preambla@ reed 
in the light of the surrounding circumstances which necessitated the legislation, taken 
in conjunction with well-known facts of which the Court might take judicial or 
of which it is appraised by evidence before it In the form of affidavits, Kathi 
Rawat v. The State of Saurashtral! being an instance where the guidance was gathered 
in the manner above indicated, (b) or even from the policy and purpose of the enact- 
ment which may be gathered from otber operative provisions applicable to aoe 
or comparable situations or generally from the object sought to be achieved by the enact 


ment,” 


10 [1062] 2 S.C.R. 125, 11 [1952] 8.C.R. 485. 
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So also in Niemla Textile Finishing Mills Lid. v. The 2nd ‘Punjab Industrial 
Tribunal,” while dealing with s. 10 of the Industrial Disputes Act, 1947, their 
Lordships of the Supreme = have made the following observations 
(pp. 849-350) : 


Cy meee er en Oe ET Having regard to the provisions of the 
Act hereinbefore set out it is clear that s. 10 is not discriminatory in its ambit and the 
appropriate Government is at liberty as and when the occasion arises to refer the in- 
dustrial disputes arising or threatening to arise between the employers and the work- 
men to one or the other of the authoritles according to the exigencies of the situation. 
No two cases are alike in nature and the industrial disputes which arise or are appre- 
hended to arise in particular establishments or undertakings require to be treated having 
regard to the situation prevailing in the same. There cannot be any classification and . 
the reference to one or the other of the authorities has necessarily got to be determined 
in the exercise of its best discretion by the appropriate Government. Such discretion 
is not an unfettered or an uncontrolled discretion nor an unguided ane because the cri- 
teria for the exercise af such discretion are to be found within the terms of the Act 
itself. The various authoritles are to be set up with particular ends in view and it i 
the achievement of the particular ends that guides the discretion of the appropriate Gov- 
ernment In the matter of setting up one or the other of them. The purpose sought to 
be achieved by the Act has been well defined In the preamble to the Act. The scope 
of industrial disputes is defined in s. Xk) of the Act and there are also provisions con- 
tained in the other sections of the Act which relate to strikes and lock-outa, lay-off and 
retrenchment as also the conditions of service, etc, remaining unchanged during the 


tween the employers and their workmen which may have to be referred for settlement 
varie acai authorities under the Act. The achievement of one or the other of the 
EE A view by such references to the Boards of CanciHation or Courts of Enquiry 


biai Ge eee ao E orea and Whee Gr ao ara ebe fa G ae 
ment that the appropriate Government would be in a position to discriminate between 
one party and the other.” 


It would thus appear that it could not be said that there are no guidelines 
in the Act for the State Government to exercise its powers under s. 8(2) of 
the Act. As I have endeavoured to show, the very preamble to the Act, and 
the nature and the functions of the duties to be performed by the Charity 
Commissioner, having regard to the large number of trusts in the State and 
because of the heavy workload depending on emergencies, the Legislature 
appears to have deliberately left it to the State Government, to decide upon 
the nature of the urgency and the suitability of the Officer concerned to exer- 
cise the higher powers than the powers which are normally attached to the 
cadre post he is holding. 


Mr. Parulekar has also drawn my attention to s. 88 of the Act, which pro- 
vides, snter aha, that— 

“If any difficulty arises In giving effect to the provisions of this Act, the State oy 

ernment may by an order published in the Official Gazette, do anything not Inconsistent 
with the provisions ‘af this Act which appears to it to be neces@ary or expedient for 
the purpose of removing the difficulty.” 
' I really fail to see how this provisions could help Mr. Parulekar as this is an 
usual provision to be found in almost every statute. I have endeavoured to 
show that there is nothing inconsistent with the provisions of the Act in the 
State Government directing a Deputy Charity Commissioner to exercise the 
powers of a Charity Commissioner by virtue of the powers vested in it under 
a. 8(2) of the Act. 


12 [1957] S.C.R. 385, 


i 
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: i 
It would, therefore, appear that so far as the contentions of Mr. Parulekar 
are concerned, they cannot stand the test of serutiny in the light of the pro- 
visions of the Act. ; 

That leads me to the contention of Mr. Risvi. As stated earlier, Mr. Rizvi 
submits that s. 8(2) has absolutely no application to the Charity Commissioner, 
or Deputy Charity Commissioner and Assistant Charity Commissioner and it 
has reference only to the Director of Accounts, the Assistant Director of Ac- 
counts and other officers mentioned in s. 6. For the sake of ready rolera I 
might set out the provisions of s. 6: © 

“For the purpose of carrying out the provisions of this Act, the State Gurermei 
may appoint the Director of Accounts and Assistant Directors of Accounts 
the prescribed quaHfications, Inspectors and other subordinate officers and assign to them 
such powers, duties and functions under this Act, as may be deemed necessary: | 

Provided that the State Government may, by general or special order and subject 
to such conditions as it deems fit to impose, delegate to the Charity Commisslonar, the 
Joint Charity Commissioner and the Deputy and Asistant Charity Commissioners powers 
to appoint subordinate officers and servants as may be specified in the order.” 


Mr. Rizvi argues that the Act consists of two parts. According to 
parts are divided into important part and less important part. Arguing i 
strain, he submits that the officers of the cadre of Charity Commissioner, 
Charity Commissioner, Deputy Charity Commissioner and Assistant Charity 
Commissioner and their powers and functions form an important part df the 
Act and that the officera mentioned in s. 6 and their functions and duties are 
of lesser importance. According to Mr. Rizvi, so far as the important officers 
are concerned the Legislature took on itself to prescribe the qualifications and 
experience for appointment to these offices and also to lay down the provisions 
about thelr powers and functions. With regard to the subordinate officers 
mentioned in s. 6 argues Mr. Rizvi, the Legislature thought that it need not 
bother iteelf with such subordinate officers and it could be easily left ito be 
determined by the State Government. He also argues that the expression 
‘‘may also direct’’ in s. 8(2) of the Act, has reference to the provisions already 
made in s8. 6 of the Act. He has also drawn my particular attention to the fac 
that both in s. 6 and a. 8(2) of the Act, we find the expression ‘‘under this 
Act”. That common phraseology, argues Mr. Rizvi, is a pointer to his con- 
tention and a clinching one at that, about s. 8(2) having a link only with s. 6 
and with no other parts of the establishment. I have mentioned this argument 
by way of deference to Mr. Rizvi. But I find no substance in this submission. 
T- bave already endeavoured to show while considering the elaborate arguments 
of Mr. Parulekar, how no exception could be taken to the notification df the 
State Government empowering Mr. Huprikar to exercise the powers of the 
Charity Commissioner. | 

In the result, it would appear that the order of the learned Judge of the 
City Civil Court striking down the notification cannot be sustained and|must 
be er and, that of the learned Deputy Charity Commissioner should be 
resto 

At this stage Mr. Rizvi requests me to deal with his cross-objections.; His 
first objection is that since the Mumbadevi trust or its Chairman could not be 
said to be interested persons within the meaning of s. 2(J) of the Act, the 
revision application ought not to have been entertained by the Deputy Charity 
Commissioner at their instance. This submission has been rightly repelled by 
the learned Deputy Charity Commissioner and also by the learned Judge of 
the City Civil Court. Section 70A is to this effect: , 

“T0A.(1) The Charity Commissioner may, in any of the cases mentioned in section 
70, (etther suo motu or on application) call for and examine the record and proceedings 
of such cese before any Deputy or Assistant Charity Commissioner for the purpose of 
satisfying himself as to the correctness of any finding or order recorded or passed by 
the Deputy or Assistant Charity Commissioner and may either annul, reverse, modify or 
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confirm the said finding or order or may direct the .Deputy or Assistent Charity Com- 
misioner to make further inguiry or take such additional evidence as he may think neces- 
gary or he may himself take such additional evidence: 

Provided that the Charity Coromisstoner shall not record or pass any order without 
giving the party affected thereby an opportimity of being heard.” 
As rightly pointed out by the learned Deputy Charity Commissioner, s. TOA of 
the Act enables the Charity Commissioner to exercise his revisional powers suo 
mot or on an application. Since an application was in fact made and the 
matter was brought to his notice and Mr. Barot had made it clear that the 
Charity Commissioner may be pleased to take action suo motu it was perfectly 
open for the Charity Commissioner to entertain the revision application suo 
motu as he has in fact done. 

Mr. Rizvi then argued that having regard to the fact that there was con- 
siderable delay in initiating the revision proceedings after the order of the 
Assistant Charity Commissioner was passed, the learned Deputy Charity Com- 
missioner need not have exercised his discretion to revise the order. Com- 
ment I think is not called for, because there is no limitation provided for exer- 
cising suo motu revisional jurisdiction under s. 70A of the Act. 

Mr. Rizvi then submits that since there was sufficient evidence on record and 
and. since the Assistant Charity Commissioner had followed the procedure 
mentioned in s. 19 of the Act, the learned Deputy Charity Commissioner was 
not justified in remanding the matter for a further enquiry. I am not at all 
impressed with this submission either. As rightly pointed out by the learned 
Deputy Charity Commissioner it being an enquiry which was instituted suo 
motu, by the Charity Commissioner, it was evidently desirable and necessary 
that there should have been a thorough investigation, which investigation in the 
case of temples situate in a premier city like Bombay, could have been certainly 
facilitated by reference to the Bombay Guide and the Gazetteer and by publi- 
cation of a notice in newspapers. Again, since there were no parties opposing 
each other, so that the veracity of the witnesses from one party may be tested 
by crosa-examination by the opposite party, it was incumbent on the Assistant 
Charity Commissioner to cross-examine the interested parties concerned with 
these temples. After all in a case like this which is of public importance, it was 
essential that the Assistant Charity Commissioner should have acted with a 
sense of responsibility realising the nature of the duty which he was to perform. 
Therefore, no exception can be taken to the order passed by the Deputy Charity 

‘Commissioner. It would thus appear that there is no substance in the cross- 
objections. 

‘In the result, all the three appeals are allowed, and the orders of the City 
Civil Court in all the three Charity applications Nos. 12, 15 and 17 of 1972 are 
set aside and the orders passed by the learned Deputy Charity Commissioner are 
restored. 

At this stage, the learned Advocate General applies for quantifying the costs 
in exercise of the discretionary powers of the Court. He has also drawn my 
attention to the order as to costs passed by this Court in Bhikusa v. Sangamner 
Bidi Kamgar Union. I have heard the other side also in this connection. It 
would appear that the question about the validity of the notification was not 
‘at all raised by the managers of the temples concerned when the revision appli- 
cation was being heard by the Deputy Charity Commissioner. It was only 
after his decision went against them, and they moved the City Civil Court by 
applications under s. 72 of the Act, that they challenged the very notification 
of the Government under which the Deputy Charity Commissioner was em- 
powered to hear revision applications. That contention being upheld by the 
City Civil Court the Charity Commissioner was obliged to approach this Court 
by way of appeal. Having regard to the fact that a notification issued by the 
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State Government was impeached and what is more, successfully in the City 
Civil Court, it would appear that it was thought that the learned Advocate 
General should conduct the appeals on behalf of the Charity Commissioner. 
The matter is heard for six days barring the time which was taken for admis- 
sions and for order matters. It wonld appear that complicated questions of 
far reaching importance were involved. The advocates concerned including the 
Advocate General had to put in considerable industry in putting forward their 
points of view. It would, therefore, appear that this is one of those rare cases 
where as was done by this High Court in Bhskusa’s case, I should consider the 
request made by the Advocate General. 

It was, however, submitted by the other side that having regard to the fact 
that in the City Civil Court no order as to costs was provided, there is no need 
to depart from that provision as to costs. That is what is submitted by 
Mr. Rizvi. Mr. Parulekar, however, says that after all they are also representing 
charity and the Court may award whatever it thinks fit to the Advocate General 
after taking that fact into consideration. It would appear that there are three 
original contesting parties concerning the concerned temples. All the three 
matters are heard together. In the cireumstances, therefore, I think that a 
payment of Rs. 850 per appeal for the Advocate General would meet the re- 
quirements of the case. With regard to the other parties and the cross-objec- 
tions since I see no reason to depart from the usual rule as to costs, the respon- 
dents-applicants in the City Civil Court, shall pay the costs of the appellants 
and respondent No. 3, the trustees of the Mumbadevi temple in both the Courts 
and bear their own. 

Civil applications Nos. 2818, 2819 and 2820 of 1973 do not survive. No order 
as to costs. 

Crogs-objections are dismissed with costs in favour of respondent No. 8, 
Chairman of the Mumbadevi temple. 

Appeals allowed. 


Before Mr. Justice Deshmukh and Mr. Justice Bhatt. 


MOHANDAS VISHINDAS CHAINANI v. HIRANAND ASSUMAL.* 


Presidency Small Cause Courts Act (XV of 1882),t Chap. VII, Secs. 41-49; 140—Res 
judicata—Applicability of princtples of—Civil Procedure Code (V of 1908), Sec. 13— 
Order made under s. 43 of Act KV of 1882, whether operates as res judicata in swit 
filed in City Cloi Court—Words “title thereto” in s. 4, meaning of—Provincial 
Small Cause Courts Act (IX of 1887), Sec. 27—-Bombay Rents, Hotel and Lodging 
House Rates Control Act (LVH of 1947), Sec. 28—Suite inwolving common question 
of law and fact combined, heard and disposed of together—Appeal against one suit 
only—Effec! of. 

An order under Chapter VII of the Presidency Small Cause Courts Act, 1882, was 
never intended to be final. If etther of the parties, that is, either the applicant or 
the occupant, so desired, a substantive suit was permitted and the order under m. 43, 
if any, was subject to the final result of the litigation in the civil Court. As one of 
the requirements of the principles of res judicata is that the previous matter must 
have been heard and finally decided by a Court, where the decision is simply not 
final but is expressly subjected to the filing of a subsequent sult, as in the case of 
an order under a. 48 of the Presidency Small Cause Courts Act, 1882, it ia not por- 
sible to say that that order operates as res judicata. 

Ramchandra y. Janarden,! agreed with. 
Dattatraya Krishna v. Jairam Ganesh? and Hari v. Dhondi? referred to. 


“Decided, January 25/38, 1974. Letters Cause Courts (Amendment) Act, 1068. 
Patent Appeal No. 99 of 1971, against the 1 70 Bom. L.R. 376. 
decision of Kania J., in First Appeal No. 601 2 o 88 Bom. L-R. 645, F.B, 
of 1968, 3 (1905) 8 Bom. L.R. 96 

t Asit stood befo.e the Presidency Smal 
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The expression “title thereto” in s. 49 of the Act refers to the title to retain pos- 
session or maintain possession against a deemed trespass of the applicant. 

When two sults involving a comman question of law and fact are combined by the 
consent of the parties or order of the Court and are heard together and disposed of 
by a common judgment and an appeal is filed against anly one sult and not against 
the other then, in such a case; even though the decree in the sister suit may not 
De. Vue re pie FEl oe pany 18 DOF precludes Jem) PUPAE nis remedy ae 
by the operation of the principles of res judicata. 

An appeal against the common judgment puts the judgment as such in jeopardy 
and it does not become final The decree In the sister suit may become final and 
to the extent it affects the rights of the parties, the party concerned may lose his 
claim. 

Jai Narain v. Bulagi Das,4 agreed with. : 

Sheodan Singh v. Daryao Kunwar, S Mt. Lachhmi v. Mt. Bhullt6 and Narhari v. 

Shanker,’ referred to. 


A.Q. Kripalani, with L.A. Aripalam, for the appellant. 
Vilas H. Kamat, amnion curtas, for the respondent, who is in person. 


DESHMUKH J. Only one point of law arises for our decision in this appeal. 
A few undisputed facts, which may be noted before the point of law is for- 
mulated, are these: 

The respondent in this Court is the original applicant in the Court of 
Small Causes at Bombay and a plaintiff in the City Civil Court. Respondent 
filed his application uuder s. 41 of the Presidency Small Cause Courts Act, 
being Ejectment Application No. 1149/E of 1958 on July 31, 1958. He alleged 
that he had granted licence to the opponent-occupant and that licence was 
withdrawn but, in spite of a request to vacate, the occupant did not; and there- 
fore the ejectment application. 

The appellant as the opponent or occupant appeared before the Court of 
Small Causes and filed defences. His main defence was that he was a sub- 
tenant of the portion which was separated and given in his exclusive posses- 
sion. There could, therefore, be no question of withdrawing or terminating 
the licence. After holding the trial in that application, the Court of Small 
Causes came to the conclusion by its order dated November 21, 1960, that the 
pregent appellant was a sub-tenani and not a licensee. Incidentally findings 
about the exclusive possession ete. were given. The result was that the eject- 
ment application stood dismissed. The revision application filed by the res- 
pondent in the High Court was summarily dismissed. 

Against this background the respondent as plaintiff filed two separate civil 
suits. Before that in December 1960, the appellant whq was already held to 
be a sub-tenant filed an application, being RAN. No. 1722/8R of 1960 some 
time in December 1960 in the Court of Small Causes for fixing standard rent. 
That matter is still pending in appeal and need not be considered while the 
other facta are being taken into account. 

On January 23, 1961, the respondent filed his First Civil Suit No. 389 of 
1961 for recovery of arrears of compensation or damages amounting to 
Rs. 6200.94. Again on June 14, 1961 he filed Civil Suit No. 2020 of 1961 
for recovery of possession. In this second suit he again alleged that the de- 
fendant-appellant was his licensee and that licence was terminated. He, 
therefore, wanted the licensee to withdraw himself and claimed a decree for 
possession. and mandatory injunction in that behalf. 

These two suits, viz. one for compensation and the other for possession, were 
consolidated with the consent of the parties and were heard together. After 


4 [1960] A.LR. All. 804, F.B. 6 Sess ALR. Lah. 289, T.B. 
5 Hosa] A.LR. 8.C. 1882. 7 [1958] A.LR. 8.C. 419. 
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the issues were framcd, it appears that the parties agreed that only two issues 
be heard as preliminary issues. They were as follows :— | 

(1) Whether this Court has jurisdiction to try and dispose of this suit in 
view of the provisions of the Bombay Rent Act. 

(2) Whether the suit is barred by res judicata by virtue of the decision of 
a Court of Small Causes at Bombay, in ejectment application No. 1149/E of 

08. 4 
The advocates on both the sides also agreed that in respect of these inka no 
oral evidence would be led by the parties. In these circumstances, the lear- 
ned Principal Judge of the City Civil Court at Bombay heard the suit on the 
aforesaid two preliminary issues. He came to the conclusion on the first issue 
that the City Civil Court had jurisdiction to entertain the suit. That conclu- 
sion is not being doubted in this appeal. On the second issue he came to the 
conclusion that the subject-matter before the Small Causes Court related to 
relationship of licensee and licensor between the defendant and the plaintiff 
and the same issue is being agitated again in the City Civil Court. In view 
of the decision of the Court of Small Causes it was not open to the plaintiff- 
respondent to reagitate the same question. In other words, the present suit 
of the plaintiff and his plea that the defendant was his licensee in occupation 
were barred by the principles of res judicata, if not, by the provisions of s. 11 
of the Code of Civil Procedure. He, therefore, digmissed both the suite by a 
common judgment, | 

Against the dismissal of both the suits, the respondent in this Court; tried 
to file a consolidated appeal in forma pauperis. Permission was to 
file appeal in forma pauperis. He, therefore, paid Court-fees only in respect 
of the claim in Civil Suit No. 2020/61. His First Appeal No. 601 of 1968 
was therefore treated as an appeal only against the judgment and decree of 
the Civil Suit No. 2020 of 1961. This First Appeal was heard by a learned 
single Judge of this Court. 

In respect of the sole question relating to res judicata argued before him, 
the learned Judge followed the earlier judgment of this Court in Romchandra 
v. Janardan.! Following that judgment, he held that the subject-matter in 
earlier suit was different than the subject-matter in the subsequent suit and 
the issues were also not similar. He also held relying upon that ju t 
that the order of the Court of Small Causes passed under the provisions of 
Chapter VII of the Presidency Small Cause Courts Act and more particularly 
under s. 43, was not a final order but was an order which was subject, to a 
regular suit being filed by the parties to get their title decided. Agreeing 
with the reported judgment referred to above, the learned Judge allo red the 
appeal and remanded the Civil Suit No. 2020/ 61 for being heard and osed 
of according to law. Being aggrieved the original defendant occupant has 
filed this appeal. In view of the summary of facts given above, the only) ques- 
tion that now survives for consideration is whether the present suit “ot the 
respondent-plaintiff is barred by the principles of res judicata or principles 
analogous to res judicata in view of the decision of the Court of Small Causes 
in Ejectment Application No. 1149/H of 1958. | 

While filing the present appeal, the appellant has, however, taken avother 
point which was not taken up before the learned single Judge in the ‘First 
Appeal. <A further bar of res judtcata to the hearing of the appeal itgelf is 
now being pleaded. In the circumstances that developed because of the |pecu- 
liar course this litigation has taken, the reapondent-plaintif? failed ‘in his at- 
tempt to challenge the decrees in both the suits in forma pauperis but could not 
succeed. Possibly his limitted means did not permit him to pay Court-fees in 
respect of both the appeals and he made his choice and paid Court-fees only in 
. respect of the appeal arising out of Civil Suit No. 2020/61. 
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The other Civil Suit No. 389/61 is not subjected to an appeal. Shri Kripa- 
lani, learned counsel for the appellant, has obtained'leave of this Court to take 
up this additional point of law regarding res judicata, as the decree in Civil 
Suit No. 389/61 has become final and operates as ‘a bar to the hearing of the 
present appeal. Though this is an issue which did not arise in the suit as 
such, in view of the subsequent development of facta in this litigation and the 
specific permission obtained by the appellant by the order dated December 
24, 1971, from this Court the second issue about res judicata will also have to 
be considered. 

Large number of authorities were cited before us which dealt with the gene- 
ral principles on which the doctrine of res judicata is based as also the field 
of operation of that doctrine. It is being conceded in this suit that s. 11 of 
the Code of Civil Procedure will not bodily apply because the earlier proceed- 
ing was not a suit but was an application under Chapter VII of the Presidency 
Small Canse Courts Act. However, what is urged is that by the principles of 
res judicata or by the principles analogous to res fudscata the trial and deci- 
sion of the same issues in the subsequent suit will be barred. There is also 
no doubt that the operation of the principles of res judicata is not confined to 
the suit alone. It would therefore be permissible for the present appellant to 
raise the question of bar of res judicata and it will have to be decided only 
in view of the facts of the present litigation in relation to the law applicable 
to them. 

Section 11 of the Code of Civil Procedure lays down that no Court shall try 
any suit or issue in which the matter directly and substantially in issue has 
been directly and substantially in issue in a former suit between the same 
parties, or between parties under whom they or any of them claim, litigating 
under the same title, in a Court competent to try such subsequent suit or the 
suit in which such issue has been subsequently raised, and has been heard and 
finally decided hy such Court. The four requirements, therefore, are: That 
the matter in the previous suit and the subsequent suit must be more or leas 
the same or must have heen directly or substantially in issue in both these 
matters. The previous suit must be between the same parties which are par- 
ties to the subsequent Jitigation or the parties to the subsequent litigation must 
be litigating under the same title. The Court must be competent to try the 
subsequent suit in which such issues have been raised and in the earlier suit 
the parties must have been heard and the matter in issue must have been final- 
ly decided by that Court. 

In the light of these principles what is being argued before us is that what 
was in issue before the Court of Small Causes in the application under s. 41 
was whether the present appellant was a licensee or a sub-tenant. It is not in 
doubt that the same parties are parties to the litigation in the City Civil Court. 
The case of the appellant is that the present suit in which claim for possession 
is based upon the same contract of licence involves a matter which was subs- 
tantially the same which was before the Court of Small Causes. The issues 
were the same, viz. whether the appellant-tenant was a licensee or a sub-tenant. 
It is also urged that the Court of Small Causes was competent to hear and 
decide the dispute that was raised before it in the ejectment application. That 
dispute was heard and finally decided by that Court. In the circumstances 
though the present suit may lie in the City Civil Court the trial of that issue 
is now barred. This submission undoubtedly pre-supposes that the sub- 
ject-matter was the same or the issues raised were same and similarly the prior 
order of the Court of Small Causes being final, the same could not be reagitated 
in the City Civil Court. 

This appeal is principally filed to challenge the judgment of a learned Single 
Judge of this Court in Ramchandra v. Jenardan. Before we consider that 
decision or the correctness thereof, we propose to examine in the first instance 
the provisions of the Presidency Small € Cause Courta Act, Chapter VII and the 
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nature of the remedy provided by those provisions. If the scheme of the Presi- 
dency Small Cause Courts Act is taken into account as that Act stood before the 
exhaustive amendment of 1968, it would be apparent that it consists as if of 
two parts. Sections 1 to 40 seem to form one part and as. 41 to 49 contained in 
Chapter VII seam to form the other. Sections 39 and 40 have been deleted 
from the Act by the Bombay Amendment Act 44 of 1948. If we look td the 
provisions of sections upto 38 it will be apparent that a remedy of suits is 
provided in respect of certain causes of action and a list of matters is ihelu- 
ded in s. 19 in respect of which the Court of Small Causes has to have no 
jurisdiction. Section 18 deals with the suit in which the Court of Small 
Causes has jurisdiction. Under that section, it is laid down that subject to 
the exceptions in s. 19, the Small Cause Court shall have jurisdiction to try 
all suits of a civil nature when the amount or value of the subject-matter !does 
not exceed Re. 8000. Clauses (a), (b) and (c) which follow thereafter in 
that section lay down the conditions under which this jurisdiction is to be 
exercised. If we look to the provisions of s. 19 which enumerates the suits in 
which that Court is not to have jurisdiction, it will be apparent from als.! (d) 
to (g) that no suit relating to immovable property is ordinarily within the 
cognizance of the Court of Small Causes. Purely money claim, falling within 
the pecuniary jurisdiction of the Court are triable by it but not a suit in which 
either recovery or other kind of right in relation to immovable property is 
involved. In our view the jurisdiction conferred on that Court in respect of 
matters covered by s. 18 is exclusive and the decisions of the Small Causes 
Court in the form of decrees or orders passed in suits are made final and'con- 
clusive. This is provided by s. 37 which is the first section in Chapter VI, 
which says save as otherwise provided by this Chapter or by any other ehact- 
ment for the time being in force, every decree and order of the Small Cause 
Court in a suit shall be final and conclusive. | 
. Having thus provided for the types of suits which shall be entertained by 
that Court and having also provided that the decrees and orders in those suits 
shall be conclusive and final, the Legislature has added Chapter VII which is 
in the nature of an exception or proviso to s. 19. Thus suits relating tò re- 
covery of immovable property have been excluded from the jurisdiction of 
the Small Causes Court under s. 19. A further exception has been carved 
out and one kind of matter relating to recovery of possession is made triable 
under Chapter VII. The remedy provided by this Chapter is not a: suit 
but it is described by the Legislature as the summons against person occupy- 
ing property without leave. The section itself describes the person who is 
entitled to make an application under this Chapter as an applicant and the 
person against whom recovery of possession is claimed as an occupant. a 
person is in possession of any immovable property situated within the local 
limits of the jurisdiction of the Court of Small Causes and of which thg an- 
nual value at a rackrent does not exceed Rs. 3000 and the possession of 'that 
person is either as tenant or with permission, the applicant is entitled to apply 
for recovery of possession on the ground that the tenancy has been terminated 
or the permission has been withdrawn. In other words, in cases where there 
is a relationship of landlord and tenant or licensee and licensor, the landlord 
or licensor is entitled to apply for a summons to recover possession after the 
tenancy is terminated or permission is withdrawn. The occupation ~of the 
occupant thus becomes an occupation without leave. Against such a person a 
speedy and summary remedy by way of an application is permitted. ! 
Section 42 deals with service of summons upon the occupant. Under si 48, 
which is the next section in order, it is provided that if the occupant does not 
appear at the time appointed and show cause to the contrary the applicant 
shall, if the Small Causes Court is satisfied that he is entitled to apply whder 
s. 41, be entitled to an order addressed to a bailiff of the Court directing him 
to glve possession of the property to the applicant on such day as the Court 
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thinks fit to name in such order. An explanation has been added to this sec- 
tion which says that if the occupant proves that the tenancy was created or 
permission granted by virtue of a title which determined previous to the date 
of the application, he shall be deemed to have shown cause within the meaning 
of this section. It is no more in doubt that this explanation is more illustra- 
tive of the ground in which causes could be shown and this is not the only 
ground on which valid cause will be accepted. The effect therefore is that the 
Court must be satisfied that the applicant has a right to claim possession and 
the occupant has not shown cause which is valid as a defence. In these cir- 
cumstances immediate order of delivery of possession has to be addressed to 
the bailiff of the Court. 

Undoubtedly before such an order is passed a hearing takes place as the 
proceedings under this Chapter are also regulated by the provisions of the 
Civil Procedure Code. This is provided by s. 48. Section 44 is again a sec- 
tion which merely enables the bailiff to hand over possession and enacts a bar 
to proceedings against Judge or Officer of the Court against the orders passed 
or executed. Section 45 takes cognizance of some technical errors or defects 
in the procedure and says that if the applicant was entitled to possession then 
mere error in proceedings would not have the effect of deeming him to be a 
trespasser. However, the occupant will be entitled to sue him for compen- 
sation. 

Hereafter follow ss. 46 to 49 which enable the occupant to resort to certain 
remedies while the application is still pending or even after its disposal or 
execution. A concept of deeming trespass has been introduced in s. 46 which 
first declares that an applicant who has no right to apply for posseasion on the 
date he applied gets no protection, if he obtains possession of any property 
under this Chapter against a person who is aggrieved by the application and 
who is entitled to file a suit for damages for the act of trespass. Having in- 
troduced this concept of deeming trespasser, the occupant is given a right un- 
der s. 47 to obtain stay of the proceedings before the Court of Small Causes 
by complying with the conditions mentioned in that section. If the occupant 
binds himself with two sureties in a bond for such amount as the Small Causes 
Court thinks reasonable having regard to the value of the property and the 
probable costs of the suit, which is described in the further provisions of that 
Chapter, to institute without delay a suit in the High Court or a City Civil 
Court for compensation for trespass and to pay all costs of such suit in case 
he does not prosecute it or in case judgment therein is given for the appli- 
cant, the Court of Small Causes is obliged to stay all such proceedings until 
that suit is disposed of. If the occupant is successful in that suit and obtains 
a decree against the applicant such decree shall supersede any order made under 
s. 43. We have already pointed out that s. 48 merely deals with the regulation 
of proceedings before the Small Causes Court. 

The next important section which completes the scheme of summary evic- 
tion is s. 49 which lays down that order for the recovery of possession of any 
immovable property under this Chapter shall be no bar to the institution of a 
suit in the High Court for trying the title thereto. We have thus under the 
Presidency Small Cause Courts Act two distinct types of proceedings con- 
templated, viz. suits and applications. So far as the suits are concerned the 
decrees and orders passed by that Court are made final and conclusive. The 
suits which do not involve any claim or right to possession of any immovable 
property, are entirely money claims upto the pecuniary jurisdiction of that 
Court. A section similar to s. 37 is not to be found in Chapter VII dealing 
with the remedy of recovery of possession of immovable property. On a plain 
reading of this provision there is no doubt that this is a summary remedy 
available where the main cause of action is the determination of tenancy or 
withdrawal of licence or permission. Prima facis, therefore, Chapter VII 
contemplates limited types of disputes. The inquiry is also summary and no 
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appeal has been provided. | 

We are conscious of the fact that the mere fact that a remedy is summary 
and no appeal is provided for, may not by itself be enough to show that the 
decision given by a particular Court or Tribunal could never have been! inten- 
ded to be final When, however, a general scheme of remedies under Act 
is being considered this would merely be a relevant factor to be borne in 
mind. We are dealing with the provisions of the Presidency Small Cause 
Courts: Act, 1882, before its amendment in 1963 as the present litigation re- 
lates to the period before 1963. It is not being doubted that the occupant has 
a right to file a substantive suit and that right can be exercised by him jeither 
before an ejectment order has been passed while the application has been! pend- 
ing or even after the ejectment order has bedn made but possession has not 
been lost and also even after the loss of possession in pusruance of an: order 
passed under s. 43. | 

What kind of a suit the occupant can file may now be considered, in; order 
to decide the nature of this remedy available to a landlord or a licensor! The 
two sections which must be borne in mind are ss. 47 and 49 and they are as 
follows : ! 

“47, Stay of proceedings on occupant giving security to bring sult against’ appli- 
cant.-Whenever on an application being made under section 41 the occupant binds bim- 
self, with two sureties, in a bond for such amount as the Small Cause Court thinks 
reasonable, having regard to the value of the property and the probable costs af the 
mit next hereinafter mentioned, to institute without delay a sult in the High Court or 
the City Civil Court against the applicant for compensation for trespass and to pay 
all the costs of such suit in case he does not prosecute the same or in case judgment 
therein is given for the applicant, the Small Cause Court shall stay the proceedings 
on such application until such sult is disposed of. 3 

If the occupant obtains a decree in any such suit agninat the applicant, such decree 
shall supersede the order (if any) made under section 43. | 

Nothing contained in section 22 shall apply to suits under this section. 

49. Recovery of possession no bar to suit to try title—-Recovery af the 
of any immoveable property under this Chapter shall be no bar to the insti of 
a suit in the High Court or City Civil Court for trying the title thereto.” | 


l 

Shri Kripalani, learned counsel for the appelant, emphasises the last clause 
in s. 49 which says that the suit in the High Court or City Civil Court has 
got to be one for trying ‘title thereto’, and this expression means title to im- 
movable property, the recovery of which has been claimed by the applicant or 
has been effected by him under the provisions of this Chapter. 

By way of amplification to his argument he says that if the parties to 
trial before a Court of Small Causes on an issue whether the occupant’ is a 
licenses or a sub-tenant, as has been alleged in this case, and the Court holds 
that the occupant was a licensee, a suit contemplated by s. 49 would not! per- 
mit the occupant to reagitate the same question. He will have to agitate and 
show some title to the immovable property itself which is superior to the right, 
which is already adjudicated upon. In the same manner if an applicant 
wants to file a suit, he cannot allege again before the City Civil Court that the 
occupant-defendant was his licensee and on that title alone he wants p 
sion, If the decision of the Small Causes Court has gone against him he is 
precluded from reagitating that question. In the case of a licensee, as in the 
present case, after the conclusion of the trial before the Small Causes Court bome 
other title to the immovable property could be the basis of a claim in the ‘City 
Civil Court and not the same right to retain possession. We would try to 
examine how far such an argument can be logically accepted. 

Taking a simple. case of a licensor claiming poasession~from a licensee after 
withdrawing that licence, a situation will arise that the occupant receives a 
summons. So far as the Bombay Amendment to s. 47 is concerned, it would 
be open to the occupant to offer to bind himself as provided by that section 
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before he enters defences and then proceed to file a guit in the City Civil Court 
or the High | Court as the case may be. Can the occupant not show in a suit 
of this type that his title to possession is the subsisting contract of licence 
and as such he is claiming damages against the applicant who has filed an ap 
plication under s. 41 on the ground of deemed trespass? The applicant has 
merely alleged a licence which is terminated or withdrawn, which has been 
deseribed as a cause of action for claiming the summons for possession. In a 
given case the occupant may have many other grounds to urge but if he argues 
that his only ground was that the licence under which he had the right to pos- 
seas the property was a subsisting licence, we see no reason why such a suit 
could not be filed by him in the City Civil Court or the High Court, as the case 
may be. 

The language of s. 49 quoted above says that the recovery of possession of 
immovable property under this Chapter shall be no bar to the institution of a 
suit in the High Court or a City Civil Court as the case may be for proving 
the title thereto. We see no reason for assuming that the title which is con- 
templated by this section is title to immovable property or in immovable pro- 
perty. The main grievance which an occupant makes under this Chapter is 
that his possession is being taken away and he has a right to retain that pos- 
session and remedy under the Chapter reserved in the occupant is a remedy 
against the loss of possession. We are, therefore, of the view that the expres- 
sion ‘title thereto’ under s. 49 refers to the title to retain possession or maintain 
possession against a deemed trespass of the applicant. Rights and titles to 
immovable property as also recovery thereof were taken ont of the jurisdic- 
tion of the Court of Small Causes under s. 19. The title of s. 19 is important. 
It debars a suit in respect of matters enumerated in that section. It is there- 
fore clear that a suit for immovable property was not at all provided by the 
‘Act. By way of an exception a summary remedy of an application alone was 
provided for the purpose of recovery of possession of immovable property 
under limited circumstances. The subject-matter of Chapter VI being re- 
covery of possession, it would logically follow that the ‘title thereto’ contem- 
plated by s. 49 would be the title to retention or recovery of possession if it is 
already lost to the occupant under the provisions of this Chapter. Moreover 
is it to be supposed that the suits filed before the order of eviction and after the 
order of eviction would be of different types? Sections 46 to 49 must be read 
together as presenting an integrated scheme of making a remedy available 
to an accupant by way of a regular suit. Before entering defences 
if a suit were to be filed in which the only title claimed is the subsisting licen- 
ce and therefore the want of a right to claim possession in the applicant, we 
fail to see why the same groud could not be the subject-matter of adjudication 
in a suit by the occupant simply because an order of eviction has been passed 
or simply because he has lost possession in execution thereof. In order to 
clear the doubt that the remedy which the occupant can follow is not affected 
even though possession is lost, s. 49 has been enacted to make the position 
very clear. Even if possession has been recovered by the applicant, the con- 
cept of deemed trespass is still available to the occupant to establish his title 
to the possemaon of immovable property and get the order under sg. 43 super- 
ceded by a decree of the appropriate Court. 

We get some support from the observations of the Full Bench decision of this 
Court in Dattatraya Krishna v. Jairam Ganesh? It is true that the Full 
Bench was principally concerned in that case in dealing with the jurisdiction 
of the City Civil Court. They were called upon to consider whether a suit 
lies for declaration that the ‘plaintiff is a tenant or sub-tenant of the defen- 
dant and for an injunction restraining the defendant from proceeding with 
or from obtaining an order for eviction of the plaintiff in the application 
made by the defendant under s. 41 of the Presidency Small Cause Courts Act, 
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1882, or from executing the order for eviction obtained by him in such, appli- 

cation. While considering the scheme of Chapter VII of the Presidency, Small 

6 Courts Act it has been incidentally observed by the Full Bench as follows 
p. 674): 

.."The title in respect of which a suit may be filed under s. 47 or 49 may be a 
ie or a right to possession or a ttle in the nature of ownership. The clatm to pos- 
session in a suit between a landlord and a tenant can only be adjudicated upon by the 
special Court under s. 28 and the suit in regard to it must be filed under s. in the 
Small Cause Court. A suit to establish any other title may, however, be either 
in the High Court or in the City Civil Court.” mi 
It would therefore appear that in the context of finding out exclusive | juris- 
diction of the Court of Small Causes under the Bombay Rents, Hotél and 
Lodging House Rates Control Act of 1947 under ss. 28 and’ 29-A, the; Full 
Bench observed as above while considering the scheme of the provisions of 
Chapter VII. 

Since a Court of exclusive jurisdiction was created under the Rent et they 
point out in the above quotation that a suit to title can include a suit to! right 
to possess or any other title and such a suit to establish that title ean bé filed 
in the High Court or a City Civil Court. We may point out that in Han v. 
Dhondi, a Division Bench of this Court was considering the nature of title 
that a plaintiff need prove for succeeding in obtaining a decree for possession. 
While considering the value of possession as a foundation for title to claim 
pene the Division Bench observed as follows (p. 98): 


. pompeasion is prima facie proof of ownership; it is so, because it is, . Jake euin 
i asta of cence. This abvioualy eppilas boih: to. prior and. to ieee’ boai" 
We are thus of the view that a right to retain possession would constitute 
the title of a person whose possession is being threatened by an applicant un- 
der s. 41. In our view, therefore, the conclusion seems to be inescapable that 
the remedy under Chapter VII is a summary remedy where only a limited dis- 
pute is contemplated. Whether before or after the order for eviction is 
passed the occupant at any rate has a right to approach a regular civil Court, 
whether it is High Court or a City Civil Court as the case may be for obtain- 
ing & decree against the applicant, as the provisions of s. 47 itself provide! that 
decree shall supersede the order made under sg. 43, if any. The remedy un- 
der Chapter VII at any rate so far as the oceupant is concerned, is subject. to 
the ling of a regular suit. It is not a final remedy against the occupant. 
For the reasons detailed above, we are not able to accept the argument of 
Shri Kripalani that when the application under s. 41 comes to termination, 
the decision of the Small Causes Court on the issue of licence is final| and 
conclusive and could not be readjudicated before a civil Court. If that dlone 
constitutes title there is no objection to reagitate the issue at least so fa 
the occupant is concerned. In our view therefore the decision of the Court 
of Small Causes under Chapter VII is not intended to be final at all = 
the scheme of the sections we have discussed above. A further qu 
which, therefore, arises is whether if a remedy which is not final dhe 
opponent can it act as a final remedy concluding the rights of the applicant 
at least in respect of some of the points he raises in that application? 
The defence of res judicata which has been raised i in this case is based ipon 
a prior judgment of the Court of Small Causes in the ejectment applicati ae 
Admittedly, therefore, that is an estoppel by record. Normally therefo 
follows that to the extent that certain disputed issues or points are decided 
by a Court in a judgment the conclusion would be binding on both the sides. 
In other words estoppel must be usually mutual. In Halsbury’ s Laws of 
England, 8rd edn., Volume 15, para. 379, the view expressed is as follows 


“The question of who may take advantage of an estoppel is governed by the rule 
: 8 (1905) 8 Bom. L.R. 96. | 
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that estoppels ought to be mutual The only persons who can take advantage of an 
estoppel by record are those who, if the decision had been the other way, would have 
bean bound by it, that is to say, in case of a judgment inter partes, the parties and 
their privies.”’ 


If the provisions of Chapter VII inspite of an order of possession in favour 
of thesapplicant admittedly do not create a bar to the filing of a substantive 
suit by the applicant for defending his title as provided by the scheme covered 
by sa. 46 to 49, will it be possible to say that this operation of res judicata will 
only favour the occupant against the applicant? In other words it will have 
to be decided by looking to the scheme of the provisions of Chapter VII and 
the nature of the remedy provided whether that remedy was such that the 
orders passed either for or against the parties to that application were intend- 
ed to be final. If they were not, then it could not be said that either of the 
parties is finally bound by the result of that litigation. In our view, the 
operation of doctrine of res judtcata being mutual or reciprocal it is obvious 
that the remedy under Chapter VII being a summary and speedy remedy was 
not supposed to dispose of the rights of the parties finally. If either of the 
parties so desircd, a substantive suit was permitted and the order under s. 43, 
if any, was subjected to the final result of the litigation in the civil Court. 
This approach seema to gain support from the scheme of the Presidency Small 
Cause Courts Act which provides two distinct and separate remedies in two 
distinct and separate parts of the Act as they were. We have already point- 
ed out that the remedy of a suit in respect of certain matters covered by the 
provisions of the Act is made final by the provisions of s. 87 of the Presiden- 
cy Small Canse Courts Act. Though ordinarily disputes relating to the pos- 
session of immovable property were outside the purview of the Court of 
Small Causes, for a limited purpose of a speedy remedy by way of an excep- 
tion, the Small Causes Court was authorised to deal with certain applications 
for possession. The placement of the remedy of recovery of possession in a 
separate Chapter which follows after s. 37, the nature of that remedy which 
is a speedy and summary remedy and the specific provisions of æ. 46 to 49 
making the orders under s. 43 subject to a substantive suit satisfy us that 
the remedy of substantive suit based on title is available to both the applicant 
as well as the occupant. This is because the order under Chapter VII was 
never intended to be final. If this is to be the true meaning of the provisions 
of Chapter VII one of the important ingredients for construing a decision 
as res judicata under s. 11 of the Civil Procedure Code or the principles ana- 
logous thereto is obviously missing in the present cass. One of the require- 
ments of.the principles of res judicata is that the previous matter must have 
been heard and finally decided by a Court. Where the decision is simply not 
final, but is expressly subjected to the filing of a subsequent suit, it is not 
possible to say that the order under s. 43 in favour of the present appellant 
could ever operate as res judicata. 

‘The above conclusion to which we have arrived in respect of the nature of 
remedy in Chapter VII seems to get some support from the fact that the 
Provincial Small Cause Courts Act, 1887, which is a comparable Act for pro- 
viding certain remedies in the mofussil area does not contain any Chapter like 
Chapter VII. In other words recovery of immovable property which is ini- 
tially and substantially taken away from the jurisdiction of the Court of 
Small Causes under the Presidency Small Cause Courts Act is also taken 
away in the same manner from the jurisdiction of the Provincial Small Cause 
Courts Act by adding second schedule describing the suits excepted from its 
jurisdiction. Only money claims are, therefore, triable upto the pecuniary 
jurisdiction deseribed by that Act, viz. Provincial Small Cause Courts Act. 

Section 37 of the Presidency Small Cause Courta Act is similar to 8. 27 of 
the Provincial Small Cause Courts Act. Section 37 mentions that save as 
otherwise provided by this Chapter (VI) or by any other enactment for the 
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time being in force, every decree and arden of the Small Causes Court in a a 
shall be final and conclusive. The finality of the decrees or orders as contemplat- 
ed by the Presidency Small Cause Courts Act is similar and identical with the 
finality that is given to the decrees and orders passed in suits under the '‘Pro- 
vincial Small Cause Courts Act. The exception made in the case of Presi 
dency-towns by adding Chapter VII in the matter of recovery of DOERGA 
of immovable property is not to be found in the Provincial Small Cause 
Courts Act. The gcheme of the two Acts in this manner seems to lend some 
support to our conclusion that only a part of the litigation before the Court 
of Small Causes was intended to result in final decrees and orders and the re- 
part was not so intended to result in final orders. 
The learned counsel for the appellant Shri Kripalani cited number of judg- 
ments before us which dealt with two other topics. The first topic consi 
of the question as to when one could say that the subject-matter before the 
prior Court was the same as before the subsequent suit and when it could be 
inferred that the same dispute arises which must be deemed to have been de- 
cided. The second part of this argument covered case law where issues 
which may not directly arise or may not have been framed in the suit but are 
decided as being necessary for the decision of the principal dispute may | also 
constitute res judicata. We do not propose to examine that case law fon the 
simple reason that even assuming that the question of licence as against the 
sub-tenancy was a common question before the Court of Small Causes as! also 
the City Civil Court, since the decision itself is not intended to be final the 
common character of the questions does not seem to make any difference. | 
However, there is some thing to say in favour of Shri Kamat’s argument 
that the subject-matter of the dispute before the Court of Small Causes! and 
the City Civil Court could not be said to be the same or identical. In fact he 
relied heavily upon the Judgment of Mr. Justice Chandrachud, as he then ‘was, 
in the case of Ramchandra v. Janardan. According to the learned Judge the 
remedy in Chapter VII by way of an:application was essentially different from 
the remedy available to a party in a regular civil suit. That remedy Was a 
speedy and summary remedy based upon the simple question contempla by 
s. 41, viz. whether the alleged licence has bren withdrawn or tenancy has been 
terminated. The Court was not concerned with the title of either of! the 
parties but ita decision was restricted to the simple question. In a subsequent 
suit based upon title the issue was whether the plaintiff has proved that there was 
a licence at all and whether on termination of that licence a right to recover 
possession has arisen in favour of the plaintiff. The learned single Jt ai 
concluded that the subject-matter before the earlier Court not being the 
as before the subsequent Court, there could be no question of the operation of 
the principles of res judicata. | 
Shri Kripalani argued that it is an error to say that the issue before! the 
earlier Court was not the same as before the subsequent Court. The only ques- 


tion before the Small Causes Court was whether there is a licence in favour of - 


the occupant which licence has been validly withdrawn. The only d pe 
raised was that there was no licence but there was a sub-tenancy. While 

ing the application that was the only point which was being considered by ie 
Court of Small Causes and it held that the relationship created by the alleged 
contract was not of a licensor and a licensee. Mr. Kripalani posed a question, 
as to what is being now pleaded by the plaintiff-respondent in the City ¢ 

Court? He is alleging that the defendant is his licensee under the same con. 
tract and that licence has been terminated by him. In other words, according 
to him, the cause of action in both the suits is identical, though the earlier! WAS 
an application and the subsequent may be a regular civil suit. We think that 
there is considerable force in the point of view placed before us by Mr. Kamat 
as supported by the learned single Judge of this Court, particularly in view 
of our earlier decision that the issue of title permitted to be raised in a suit 


am 
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under s. 49'could cover a title based upon a right of possesion to the property 
and need not be a title in the immovable property itself. 

Shri Kripalani also cited before us some cases to point out that the nature 
of the earlier remedy would not by itself be a matter of any significance. The 
Writ petitions before the High Court are generally heard and disposed of on 
the basis of affidavits filed by the parties. It is therefore possible to describe 
them as matters disposed of summarily. Even then the Supreme Court held 
in Gulabchand v. State of Gujarat* that the decision on an issue in a writ 
petition would constitute res judicata between the same parties in a subsequent 
litigation. Several other judgments to emphasise that point of view Were 
cited before us. It is not possible to quarrel with the general proposition that 
the fact that the earlier remedy was a summary one may not itself be conclu- 
sive to hold that the decision therein could not constitute res judicata in a sub- 
sequent litigation. 

However, we are mainly disposing of this matter on the footing that the or- 
der passed usder Chanter. VII by a Small Causes Court was not intended to be 
final at all under the very scheme of that Chapter and as such the question and 
the nature of that remedy becomes subordinate. In other words we are in res- 
pectful agreement with the conclusion of Mr. Justice Chandrachud in Ram- 
chandra’s case that ss. 46 and 47 of the Presidency Small Causes Courts Act, 
1882, as they stood before the Presidency Small Cause Courts (Amendment) 
Act, 1968 reserves the right for bringing a subsequent suit in favour of the 
unsuccessful occupant as also in favour of the unsuccessful applicant. 

We will now take into account the additional defence now raised before us 
on the principles of res judicata which has become available to the appellant 
because of a certain course of conduct of ‘this litigation. We have already 
pointed out that before the learned single Judge of this Court, the respondent 
filed only one appeal against the decision in Civil Suit No. 2020/61 and did not 
file appeal against the decision in Civil Suit No. 389/61. Whether this creates 
a bar of res judicata against a continuance of the First Appeal No. 601/681 

When two suits involving a common question of law and fact are combined 
by the consent of the parties or order of Court, and are heard together and dis- 
posed of by a common judgment, what should ‘be the consequence if an appeal 
is filed against only one and not the other? This is a question on which vari- 
ous High Courts in this country are divided. When that question was tried 
to be argued before the Supreme Court in the case of Sheodan Singh v. Daryao 
Kunwar, their Lordships kept the matter open by observing that that question 
did not fall to be decided before them and therefore they did not propose to 
express any opinion as to which point of view is correct. The two views which 
are conflicting seem to be there. Whenever suits are combined like this and 
are disposed of by a common judgment, technically there is a disposal of two 
suits resulting in two different decrees. An appeal is undoubtedly provided 
against a decree. While appealing against a decree it is as a requirement of 
technical Rules that a copy of judgment also must be produced in order to 
point out the reasons on which the decree is based. However, so far as the 
principle of res judicata incorporated in s. 11 of the Code of Civil Procedure 
is concerned, it is based upon finality of the decision and not of the decree. 

A view has been taken by some of the High Courts that where one of the 
decrees becomes final, not having been appealed against, it operates as res judi- 
cata. The other point of view based upon the decision of the Punjab High 
Court of the year 1927 is that the decision and not the decree is the relevant 
matter to be considered for the purpose of res judicata. In Mt. Lachhmi v 
Mi. ERU, it has been held: 


...res judicata is either estoppel by verdict or estoppel by judgment (or record), 


A (1064) 67 Bom. L.R. 673, 8.C. 6 [1927] A.LR. Lah. 289, F.R. 
5 [1966] ALR. 8.C. 1882. 
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there is no such thing us aopo by ‘decree’. he determining factor! 1s not 
decree bit the decision. “of tha matter in cantroversy." | 


It has been further observed: 

“where two suits having a common issue are by consent of parties or by order of 
the court, tried together the evidence being written in one record and both suits dis- 
Oe arctan eterna creer tet evar E vere ire Saeco 

independent trials.” 


Though the question, whether the disposal of two suits by <a seal Judg- 
ment can operate as res judicata when appeal is filed only against one, is ex- 
pressly kept open by the Supreme Court as already pointed out abo , the 
principle laid down by the Full Beneh of the Lahore High Court seems have 
been approved by the Supreme Court. In Narhari v. Shanker’ the ion 
reported in Mt. Lachhmi v. Mt. Bhulli was approved by the Supe ey 
wanes their Lordships observed (p. 420) :- 

..Ag has been observed by Tek Chand J. in his learned judgment in—Mt. Lachhmd 
v. Mt. “hall; mentioned above, the determining factor is not the decree but the) matter 
in controversy. As he puts it later in his Judgment, the estoppel is not created'!by the 
decree but it can only be created by the judgment.” | 
This question wasg considered by the Full Bench consisting of five Judges of 
the Allahabad High Court in the case of Jai Narain v. Bulagi Das3 In the 
leading Judgment, review has been taken of the judgments of almost all the 
High Courts where one or the other view has been expressed. We need not 
repeat the same discussion because we are respectfully in agreement wrth the 
view of the Full Bench of the Allahabad High Court on the principal T estion 
as to what should operate as res judicata. 

Since it is the decision which finally determines the rights of the puree that 
must operate as res judicata and not decrees which may at best decide the 
claims in certain suits for the time being, if the judgment itself is a led 
against and is tried to be set aside, it is difficult to say that the disputed point 
between the parties hag been heard and finally decided. In other words appeal 
against the common judgment puta the judgment as such in jeopardy and it 
does not become final. The decree in the sister suit may become final and to 
the extent it affects the rights of parties, the party concerned may lose his 
claim. However, on thé principal question in the litigation involved | which 
is still subjected to challange, it is the final decision which alone will bind the 
parties, for the purpose of the operation of principles of res judicata. 

That being so in the present case the respondent had challenged the common 
judgment in the two suits Nos. 389/61 and 2020/61, though the deeree in Civil 
Suit No. 389/61 may not be now vulnerable, the common judgment delivered 
in those suits was successfully challenged by the respondent in his ap be- 
fore the learned single Judge. We do not think that not filing an appeal in 
the sister suit No. 389/61 precludes the respondent from pursuing his remedy 
in this appeal by the operation of principles of res judicata, 

This being our view on the two disputed questions of res judicata, the appeal 
fails and is dismissed. We, therefore, confirm the order of the learned jsingle 
Judge that the suit in appeal must go back to the trial Court for further dis- 
posal according to law. 

The respondent ın this case has appeared in person before the learned ‘single 
Judge and also before us in the present appeal. We found that the S 
of law involved was complicated and an important one. We, therefore 
quested Shri Kamat to assist the Court as amtous curiae. We must a with 
thanks that his arguments were of substantial assistance. 

Shri Kripalani at this stage wanted us to issue some direction in the matter 
of disposal of Rs. 18,000 of which Rs. 9,000 are directed to be withdrawn b 
the respondent on furnishing security. He also brought to our notice the 


7 [1963] ALR. 8.C. 419. 8 [1960] A.LR. All. 504, rn. 
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detailed directions given by the learned single Judge in para. 15 of his 
judgment contained on p. 13 of the print. He has ultimately left it to the 
City Civil Court to hear the parties and to pass such further orders as are 
necessary in the interest of justice. We think that that was a proper direction 
to give and we also confirm that direction. No further order or additional 
direction seems to be necessary to guard the interest of both the parties. 

Shri Kripalani also brought to our notice another interim order passed by 
this Court dated July 24, 1972 by which the parties are restrained from prose- 
cuting the appeal in the Small Causes Court regarding standard rent pending 
the dismissal of this Letters Patent Appeal. Since the suit itself is not yet 
beard on merits, we confirm that injunction and direct that till the disposal of 
the suit before the City Civil Court, the injunction still continues. 

The costs in this appeal will be costs in the cause and will be in the disere- 
tion of the trial Court. 


CRIMINAL REVISION. 


Before Mr. Justice Bhola. 


SUKHDEO VITHAL PANSARE v. THE STATE OF MAHARASHTRA.* 

Indian Penal Code (Act XLV of 1860), Secs. 499, Ninth Exception, 500-—Advocate’s reply 
containing allegedly defamatory matter typed by typist—Whether there ts publica- 
tion to typist. 

The original complainant, who is the son of the petitioner’s (original accused) 
first wife and who after the petitioner’s second marriage was living separately with 
his mother, sent him a notice claiming partition of his share in the ancestral pro- 
perty. The petitioner replied to the notice through his lawyer stating that the com- 
plainant was not his son, that his mother had left htm and was living an unchaste 
life and that as he had no access to her therefore he was born through sexual inter- 
course of his mother with same unknown person. On a complaint made by the ori- 
ginal complainant, the Magistrate convicted the petitioner under a. 500, Indian Penal 
Code, 1860, on the grounds that the allegations were defamatory in character; that 
they were published because the reply was type-written by the typist; and that he 
was not protected by the Ninth Exception to s. 499 of the Penal Code. 

Held, that a defamatory matter must be communicated to some person other than 
De P EEE ee eran ee een te Se Perea ea 
only cannot be said to be a publication; 

that when the advocate meting on eeo iedit cid elie. aisShandiag ts 
duties got the reply type-written, such a publication to a clerk or a typist cannot be 
held to be a publication under s. 499 of the Code; and 

Pullman v. Hid & Co.! 

Boxsius v. Goblet Freres? and Edmondon v. Birch & Co. Limited ond Horner, 

referred. to. 

that even if the reply can be said to have been published, as the imputation 
was made for the protection of the petitioner and the petitoner’s family interest 
and ss it was done in good faith, the petitoner was protected under the Ninth Eir 
ception to s. 499, Indian Penal Code. 


M. A. Rane, for the petitioner/original accused No. 1. 
G. T. Tendulkar, for the original complainant. 
H. A. Solkar, Assistant Government Pleader, for the State. 


Buoutz J. The petitioner, who was accused No. 1 along with his three sons, 
was tried for an offence punishable under s. 500, Indian Penal Code. The 
complainant in this case happens to be the son of the first wife of the peti- 

*Dectded, March 7, 1974. Criminal Reyi- 2 Cel Q.B. 842. 

3 [1907 


sion Applioatian No. 898 of 1978. 1 KB. 871. 
1 [1891] 1 Q.B. 524, 
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tioner. The complainant and his mother are living separately after the marriage 
of the petitioner ‘with his second wife. The complainant was claiming by a 
notice addressed to the petitioner partition of his share in the ancestral pro- 
perty. The petitioner replied through a lawyer saying that the somolainant 
was not his son; that his mother Anusuya had left him and that she was livi 

an unchaste life; that he had no access to her and that therefore the complai- 
nant was not his son because he was born through sexual intercourse of. his 
mother with some unknown person. The complainant who received the reply 
showed it to his father-in-law and then to his advocate. On the basis of |\the 
defamatory allegation by his father in the notice he prosecuted not only ‘his 
father but also his other three step-brothers by the second wife for an offence 
punishable under s. 500, Indian Penal Code. The petitioner pleaded not ty 
and also stated that even if it is a defamatory publication, his case would come 
within the Ninth Exception of s. 499, Indian Penal Code. | 


| 


The Judicial Magistrate, Nasik Road found that under instructions from the 
accused to his advocate .Mr. Kokate, the latter got it typewritten by a typist 
and that that notice was sent to the complainant. The learned Magistrate | is 
of the view that there was imputation in the notice but did not believe the story 
of the complainant that he was unable to read the letter although he WAR 
educated upto 4th Marathi standard. He is of the opinion that the complai- 
nant’s story that he was not literate enough to read the letter and that, tee 
fore, he showed it to his father-in-law was concocted. Therefore, le 
complainant’s story that he showed it to his father-in-law so that he 
could read it for him on the ground that he was illiterate was disbelieved. 
But even on the basis of this finding of fact the learned Magistrate is of the 
opinion that there was publication of the defamatory allegation because the 
advocate got it typewritten from a typist. The learned Magistrate also held 
that the petitioner will not be protected by the Ninth Exception of s. 499, 
Indian Penal Code, because the allegation was not done in good faith and that 
the petitioner was also not able to show that the complainant was not his son! 
Accordingly, therefore, he convicted the petitioner under s. 500, Indian Penal 
Code, and sentenced him to suffer imprisonment till the rising of the Court 
and also to pay a fine of Rs. 500. Petitioner’s sons were acquitted. That or- 
der of conviction and sentence was challenged by the petitioner before the 
learned Additional Sessions Judge who agreed with the view of the Magis- 
trate and dismissed the appeal. That order, therefore, is now challenged here. 
The point, therefore, that arises here for consideration is whether this order 
of conviction is legal and proper. 

Now the findings of fact are as follows. The complainant claims a right of 
partition in the ancestral property belonging to the petitioner and his family 


on the ground that he is his son by the first wife. The petitioner engaged his | 


advocate Mr. Kokate and under his instructions the advocate replied to the 
notice given by the complainant by a reply typed by a typist saying that he 
was not his son, that his mother was living an unchaste life after she left him 
and that therefore he is the son of an unknown person. That notice was re- 
ceived by the complainant. That notice was received by the complainant and 
the Anding of fact also is that he must have read it himself as he has admitted- 
ly studied upto 4th Marathi standard. The learned Magistrate did not be- 
lieve the story of the complainant that he was unable to read the letter and 
that therefore he went to his father-in-law to get it read. In other words, the 
finding of fact is that he must have read it and he must have read it himself. 
The learned Magistrate on these findings of fact is of the opinion that the alle- 
gations which are defamatory in character were published because the reply 
was type-written by the typist of the advocate at the instance of the advocate 
who was given instructions by the complainant. The point, therefore, that 
arises here for consideration is whether that is a publication of any imputation 
concerning the complainant. 


i 
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Section 499, Indian Penal Code, is as follows: 

“499, Whoever by words either spoken or intended to be read, or by signs or by 
visible representations, makes or publishes any imputation concerning any person in- 
tending to harm, or knowing or having reason to believe that such imputation will harm, 
the reputation of such person, is said, except in the cases hereinafter excepted, to de- 
fame that person....” 

This section, therefore, requires the making or publication of any imputation 
concerning any person. Such imputation must have been made by words 
either spoken or intended to be read or by signs or by visible representations. 
Such imputation must have been made with intention of harming or with know- 
ledge or having reason to believe that it will harm the reputation of the person 
concerning whom it is made. There is no doubt that the petitioner has made 
some imputation concerning the complainant. The first point, however, is 
whether such imputations were made with an intention that they should be 
read. The second point is whether those imputations were published by the 
petitioner and yet the third point that will arise is whether the imputation was 
made with an intention of harming the reputation of the complainant. The 
important and essential point for consideration, in our case, is whether those 
imputations were published by the petitioner. What is publication! Making 
a defamatory matter known after it has been written to some person other than 
the person for whom it is written is a publication in its legal sense. A de- 
famatory matter must, therefore, be communicated to some person other than 
the person concerning whom it is written. Communicating a defamatory 
matter to the person concerned only cannot be said to be a publication. The 
point, therefore, is whether the circumstance that the contents of notice which 
was got typewritten by the advocate after instructions of the complainant is 
a publication in ita legal sense. Mr. Rane for the petitioner contends here that 
it is no publication at all because it was a notice in reply to the notice of the 
complainant, and it was sent through a lawyer and it was therefore a private 
and privileged communication without any publication. Mr. Rant further 
says that this is not a case where the notice was published in a newspaper. He, 
therefore, says that the petitioner has taken all due care and attention while 
pending the reply to notice. According to him, therefore, such a reply cannot 
be said to be a publication within the meaning of s. 499, Indian Penal Code. 


I am inclined to agree with him because the advocate who sent the notice 
acted on behalf of his client. He got it type-written in the discharge of his 
duties from the typist. If, therefore, the advocate acting on behalf of his 
client while discharging his duties got it typewritten and sent it, can it be said 
to be a publication to the typist?. After all communication by the petitioner 
to his lawyer was a privileged communication and the lawyer in the discharge 
of his duties got it typewritten from the typist. Such a publication to a clerk 
or typist, in my view, cannot be a publication to a person other than the com- 
plainant. But Mr. Tendulkar for the original complainant invites my atten- 
tion to Putman v. Hs & Co.’ and contends here that the decision of the Eng- 
lish Court of Appeal is in his favour. That was a case for libel and the alleged 
libel was contained in a letter respecting the plaintiffs, two of the members of 
a partnership, written on behalf of the defendants, a limited Company and 
sent by post in an envelope addressed to the firm. The writer did not know 
that there were other partners in the firm. The letter was dictated by the 
managing director of the defendants to a clerk, who took down the words in 
shorthand and then wrote them out in full by means of a type-writing. machine. 
The letter thus written was then copied by an office-boy in a copying-Press. 
When it reached the destination, it was in the ordinary course of business 


1 [1801] 1 Q.B. 524. 
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opened by a clerk of the firm and was read by two other clerks. It was held 

by. me Court of Appeal: 3 
..that the letter must be taken to have been published both to the 

PRN etre ea icici: clerks, and that neither occasion was privileged.” 


: | 

Mr. Tendulkar, therefore, says that our facts and circumstances are also simi- 
lar and ours is a case then of publication of a defamatory allegation. I - 
not agree because that was a case of a merchant dictating to a clerk ous 
statement about a customer, which that clerk took down and gave to ne 
in the office to copy. That was certainly a publication to the clerk andjthe 
occasion of such publication was not privileged. It does not fall within the 
ordinary course of business of a merchant to write such defamatory statement 
and it was also not reasonably necessary. The question before me, PAE 
is of the case of an advocate instructed by his client who receives a no 
claiming a partition. More or less on similar facts the Court of app 
Boxsius v. Goblet Frere? supports my view. That was a solicitor, do on 
behalf of his client, who wrote and sent to the plaintiff a letter containing 
defamatory statements regarding her. The letter was dictated to a clerk in 
the office, and was copied into the letter-book by another clerk. In that . 
against the solicitor for libel it was held: 

uhat the: occasion was privilewed. eines the communication if ade “bythe soll: 
dee wes Domus end twal i Gor Hetan of a ny tbe chen, en tu 
clerks was necessary and usual in the discharge of his duty to his client, and was 
made in the interest of the client” 


The case Pullman v. Hell & Co. was distinguished in this case. Tiere aalo an- 
other case: Edmondson v. Birch & Co., [amtited and Horner? That was e 
where a business communication containing defamatory statements conce 
the plaintiff was made by the defendants, a company, to another company, on 
a privileged occasion, and it was held: 

“that the privileged occasion covered such a publication of those statements, which 
was therefore not actionable.” 


In this case also Pullman v. Hill & Co. was discussed and distinguished. I do 
not, therefore, think that the view taken by both the Courts below is correct. Hvdn 
granting, therefore, that the petitioner had an intention of harming’ the repp- 
tation of the complainant, although that does not appear to be the case, 
imputation in this case cannot be said to have been published at all | 

Even if it is said to have been published, the petitioner will be protected by 
Exception 9 to s. 499, Indian Penal Code. Under the Ninth Exception, it is 
not defamation to make an imputation on the character of another provided 
that the imputation be made in good faith for the protection of the interest 
of the person making it, or of any other person, or for the public good. Ad- 
mittedly the imputation was made for the protection of the petitioner and the, 
petitioner’s family interest. I have no doubt also that he has done it in goo 
faith because he has taken due care and attention before sending the notice 
through his lawyer. After all the reply was to the claim made by the com- 
plainant. It was sent through a lawyer under instructions. He did not 
vise his lawyer to publish the notice in a newspaper. He can, therefore, very 
legitimately be said to have done this thing in good faith. In other words he 
had done it with due care and attention. In this view also, therefore, the or: 
der of conviction is not proper. 

The "result, therefore, is that the application is allowed and the order of TE 
viction and sentence passed against the petitioner by the Court below is aet 
aside. Fine if paid shall be refunded. | 


Rule absolute. ; 


2 [1804] 1 Q.B. 842. & [1907] 1 EB. 871. 
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APPELLATE CIVIL. 


Before Mr. Justice Vaidya and Mr. Justice Dudhia. 


KHEMCHAND THENGUMAL RAJPAL «v. S.C. GUPTE.* 
Dadra and Nagar Haweli Excise Duty Regulation, 1969, Schedule, Parts A to D, Secs. 12, 
2(e), (1), @, (Denatured spirit whether liable to excise duty wnder Part A, 
Serial No. J or 4—-Goa, Daman and Diu Excise Duty Act, 1964, Schedule, Part A. 


There is a clear distinction maintained in the Schedule to the Dadra and Nagar 
Haveli Excise Duty Regulation, 1968 between denatured spirit and rectlfled spirit. 

unless there is a spectfic item relating to-denatured spirit contained in 
Part A of the Schedule to the Act, there can be no legal authority to recover excise 
duty on denatured spirit by the excise authorities by recourse to serial No. 5 in 

Part A of the Schedule. 

Although the words “country liquor” in serial No. 4 of Part A of the Schedule 
are wide enough to include even denatured spirit the context in which rectifled 
spirit and country liquor are used in Part A shows that that wide meaning as de- 
fined in s. 2(e) of the Regulation was not intended in: serial No. 4 


S.J. Sorabjes, with B.B. Madekar and Subhas Parikh, for the petitioner. 
V. N. Lokur, for the respondents. 


VAYA J. . The petitioner in the above special civil application under art. 
226 of the Constitution, carries on business, miter alia, in denatured spirit in 
the name and style of Messrs. Rajpal Industries, at 23/24, Industrial Estate, 
Silvassa, Dadra and Nagar Haveli, Union Territory. In 1969, the Dadra 
and Nagar Haveli Hxcise Duty Regulation 1969, was promulgated. The 
charging section of that regulation was s. 12, which reads as follows: 

“12. There shall be levied and collected, at such rates and in such manner as may 
be prescribed by or under this Regulation, not exceeding the rates set forth In Parts A 
and B of the Schedule, a duty of excise on all liquor manufactured in, or brought into, 
the territary: 

Provided that no such duty shall be levied on toddy when used for the manufacture 
of jaggery, vinegar, yeast or neera or when drunk as such.” 


The Schedule is important for the purpose of determining the questions in- 
volved in this case. The said Schedule is as follows: 
“THE SCHEDULE 
(See sections 12, 14 and 15) 
PART A 
Rates of duty on Hquor manufactured in or passed out of any place of manufacture 


or storage including a distillery, brewery or warehouse Ucensed or established under 
this Regulation: 


Re. Ps. 

(1) Foreign liquor other than milk punch, wines and beer 9.00 per proof litre. 

(2) Milk mmeh and wines 4.00 per bulk litre 

(3) Beer j 0.75 per bulk litre. 

(4) Country liquor 1.00 per proef litre. 
(5) Rectified spirit or absolute alcohol except when used for 

manufacture of liquor or for medical purposes 0.50 per proof litre. 

(6) For blending of country liquor. 0.50 per bulk litre 

tin addition to 

the duty on 

manufacture. 


"Decided, June 36, 1973. Special Civil Application No. 1809 of 1972, 
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PART B : 

Rates of countervailing duty on liquor imported into the territory: | 
Such amounts as represents the difference, if.any, between the duty leviable under 
this Regulation on the quantity of liquor imported, had it been manufactured in the 
territory and the duty actually levied on the same quantity of similar goods produced 
at the place of manufacture. 


PART C | 
Rates of fees on licences per year: 
I. Manufacture:— | 
(1) For manufacturing foreign liquor other than beer Rs. D 
(2) For manufacturing beer Rs. 250/-. 
(3) For manufacturing rectified spirit or absolute alcohol ! 
or both Rs. 200/-.; 

(4) For manufacturing country liquor Rs. 18/-.per still 
(5) For blending of country liquor ; Rs. 150/-.! 
(6) For bottling of foreign liquor Rs. 100/-./ 
(T) For bottling of country liquor Rs. 50/-.. 
H. Sale:— ` 
(1) For wholesale vendors of liquor Rs, 500/-. 
(2) For retail vendors of liquor Rs. 200/ ~. 
(8) For wholesale vendors of rectified spirlt or 7 
absolute alcohol or denatured spirit . Rs 200/-.) 
(4) For retail vendors of rectified spirit or absolute | 
alcohol or denatured spirit Rs. 30/-. 
(1) For wholesale vendors of liquor Rs. 10/-. 


IV. Miscellaneous:— | 
(1) For retail vendors of liquor for keeping the shops open up to two hours after 
af 50% of the’ licence fee. | : 
(2) For an occasional licence for retail vendors of liquor: First day Rs. 10/-, next 
4 days Rs. 6/- per day, next 15 days Rs. 4/- per day, next 40 days ;Rs, 2.50 


per day and next 60 days Rs. 1.50 per day. ! ~ 
PART D | 
Tree tar per tree per year: l 
Coconut tree and palm tree Rs. 10/-: 
Khajure tree and date tree Rs. 7/-, 


The question which arises in this -petition is as to whether the-petitioner is 
entitled to the refund of excise duty paid by him in respect of de! tured ` 
spirit. 

The petitioner started manufacturing denatured spirit in 1971. Thereafter 
he wrote a letter to respondent No. 1, Excise Officer, Dadra and Nagar! Haveli, 
Silvassa, on May 7, 1971 and May 10, 1971, enquiring whether denatured gpirit 
was excisable to excise duty under the above regulation. In reply, res- 
pondent No. 1 asked the petitioner to furnish a bond agreeing to pay duty, 
if it is payable, under the Regulation and told the petitioner that on) receipt 
of the bond duly executed by the petitioner he shall release aleohol iwithout 
pre-payment of duty. He further informed the petitioner that the, matter 
of payment of duty will be referred to the higher authority and the petitioner 
would be required to pay the duty if the higher legal authority held that duty 
was payable on denatured spirit. On May 14, 1971, the petitioner informed 
respondent No. 1 that having regard to the provisions of the Regulation, and 
Sr. No. 6 of Schedule A in particular, no excise duty was payable on recti- 
fied spirit or alcohol] when used for manufacture of liquor or for medical pur- 
poses, and that the definition of liqour included denatured spirit e there- 
fore, no excise duty was payable on denatured spirit. 


i 
t 
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We are not concerned with the other objections which were raised by the peti- 
tioner with regard to licence fees etc. because they were given up by the peti- 
tioner. It seems that the department then took up the matter with the Excise 
Commissioner and in due course it was referred to the Ministry of Law, Govern- 
ment of India. Ultimately, on August 16, 1971, the petitioner was informed by 
respondent No. 1 that excise duty will be charged on denatured spirit as per 
Part A (Sr. No. 5) of the Schedule. Thereafter the petitioner paid the follow- 
ing amounts as excise duty between July 1971 and March 1972, under protest: 


Date Challan No. Amount 

Es. Fs. 

17th July 1971 -551 £00.00 
26th August 1971 674 2,400.00 
9th February 1972 1781 4 190.00 
13th March 1972 1630 4,190.00 
28th March 1972 1765 6,082.00 


Total .. Rs. 18,272.00 


On June 4, 1972, the petitioner called upon respondent No. 1 to refund to 
him the amount of excise duty paid by him under protest as no excise d 
payable on the denatured spirit. The request of the petitioner was rejected 
by respondent No. 1 on June~13, 1972. The present petition was, therefore, 
filed on July 10, 1972, challenging the action of respondents Nos. 1 and 2 in re 
covernig excise duty on denatured spirit without any authority of law and 
praying for a writ directing the. respondents to refund to the petitioner the 
sum of Rs, 18,272 paid by him as excise duty under protest. 

In support of the petition, Mr. Sorabjee, the learned counsel appearing for 
the petitioner, took us through the provisions of the regulation, the material parts 
of which have already been quoted above, and contended that the action of the 
respondents in levying excise duty on denatured spirit is lira vires, as they 
considered it as rectified spirit, though the regulation made a clear distinction 
between rectified spirit and denatured spirit. He referred to the definition of 
‘‘denatured’’ contained in s. 2(f) of the Regulation where denatured spirit is 
defined to mean spirit effectually and permanently rendered unfit for human 
consumption. He also referred to the definition of the word ‘‘rectification’’ 
contained in s. 2(r), which definition includes every process whereby spirite are 
- purified or are coloured or flavoured by mixing any material therewith. He 
also referred to Part ‘C’ ofthe Schedule, which clearly makes a distinction 
between rectified spirit and denatured spirit and mentions them separately 
in Part C(I) (3), GAD (3) and (4), and contended that since the regulation 
has made a clear distinction between denatured spirit and rectified spirit, the 
respondents have acted without jurisdiction in treating the denatured spirit as 
rectified spirit in Part A, Sr. No. 5, and levying excise duty on denatured spirit. 
After carefully considering the various provisions of the Regulation, we fmd 
that this submission is well founded and must be upheld. 

It is well-settled that a taxing statute must be strictly construed. It is a 
well-settled rule of law that all charges upon the subject must be imposed by 
clear and unambiguous language, because in some degree they operate as penal- 
ties: the subject is not to be taxed unless the language of the statute clearly 
imposes the obligation, and language must not be strained in order to tax a 
transaction which, had the Legislature thought of it, would have been covered 
by appropriate words. ‘‘In a taxing Act’’, said Rowlatt J., ‘‘one has to look 
merely at what is clearly said. There is no room for any intendment, There 
is no equity about a tax. There is no presumption as to a tax. Nothing is to 
be read in, nothing is to be implied. ‘One can only look fairly at the language 
used.” But this strictness of interpretation may not always ensure to the sub- 
ject’s benefit, for ‘‘if the person sought to be taxed comes within the: letter of 
the law he must be taxed, however great the hardship may appear to the judicial 

B.L.R.—28. 
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mind to be.’’ (See Maxwell on the Interpretation of Statutes, 12th! edn., 
p. 256). Relying on these principles Mr. Sorabjee rightly contended that 
although there was clear distinction maintained in the Schedule between, recti- 
fied spirit and denatured spirit, it cannot be inferred that by mentioning only 
rectified spirit in Part A (Sr. No. 5) the draftsman of the Regulation intended 
to levy excise duty on denatured spirit. 

To repel this argument, which, in our opinion, is not assailable, Mr. Lokur, 
the learned counsel appearing for the respondents, drew our attention the 


definition of liquor contained in section 2(t), which is as follows: | 
“2(D) ‘Liquor’ includes spirits of wine, methylated or denatured spirits, spirits, 
wines, toddy, beer, feni and all liquids consisting of or containing alcohol other than 
medicinal and toilet preparations;” 
It is difficult to appreciate how this definition, which is an inclusive definition, 
will help the respondents, because Part A (Sr. No. 5) itself shows that 'excise 
duty is leviable on rectifled spirit or absolute alcohol except when used for 
manufacture of liquor or for medical purpose. It is the rectified spirit which 
is used for preparing denatured ‘spirit and in that case the plain and manifest 
meaning of Part A (Sr. No. 5) is that so far as rectified spirit is used for pre- 
paring denatured spirit no excise duty will be payable thereon. It may also 
be noted that the word ‘spirit’ is defined in s. 2(t) and means any liquor con- 
taining alcohol and obtained by distillation, whether it is denatured or not. 
Therefore, unless there was a specifie item relating to denatured spirit con- 
tained in Part C, the respondents had no legal authority to recover excise duty 
on denatured spirit. As stated already, Part C makes a clear distinction bet- 
ween denatured spirit and rectified spirit. It is diffieult to argue that the 
draftsman who made the distinction while drafting Part ©, forgot a while 
drafting Part A. 

The only other argument which was advanced by Mr. Lokur was “tht the 
definition of country liquor contained in s. 2(6) makes denatured spirit: liable 
to excise duty under Sr. No. 4 of Part A. The definition of country liquor 
contained in s. 2(¢) is that, it means liquor manufactured i in any of! India 
other than foreign liquor. The word liquor is defined in s. 2(4) as stated 
above and it includes denatured spirit as well as all liquids containing alcohol 
other than medicinal and toilet preparations. It would, therefore, include 
even rectified spirit. The draftsman of Part A has excluded rectified | spirit 
from item 4 and has included a separate item at Sr. No. 5. A distinction is 
made between country liquor, denatured spirit and rectified spirit throughout 
Part C. Under the circumstances, although the word country liquor is wide 
enough to include even denatured spirit, the context in which rectifled| spirit 
and country liquor are used in Part A of the Schedule shows that wide 
meaning of ‘country liquor’ as defined in s. 2(¢) was not intended when 'draft- 
ing Sr. No. 4 of Part A of the Schedule. 

Mr. Sorabjee has drawn our attention to the Schedule annexed to the Goa, 
Daman and Diu Excise Duty Act, 1964, which also seams to have been = 
by the Ministry of Law, Government of India, in which denatured spirit is 
mentioned as Sr. No. 6 of Part A to the Schedule while country liquor and 
rectified spirit are mentioned as Sr. Nos. 4 and 5. Having regard to this legis- 
lative drafing practice making a distinction between denatured spirit, country 
liquor and rectified spirit with respect to Union territories and also in the 
context of the Dadra and Nagar Haveli Excise Duty Regulations in which the 
distinction is made between denatured spirit and rectified spirit and country 
liquor, the respondents cannot rely on the definition of country liquor in ia- 
terpreting Part A of the Schedule of the Regulation. Besides we have grave 
doubt as to whether having throughout purported to have levied excise duty 
as on rectified spirit under Part A(Sr. No. 5) it is now open to the respondent 
to contend that they could levy it as country liquor under Part A(Sr. No. 4). 
We are not prepared to probe deeper into the matter because it is patent that 


1978.] KHEMCHAND YV. 8. C. GUPTE (a.C.J.}— Vaidya J. 515 


neither Part A(Sr. No. 4) nor Part A(Sr. No. 5) will apply to the denatured 
spirit. 

It was contended by Mr. Lokur that although the word ‘liquor’ is defined as 
including ‘denatured spirit’, that definition must not be read along with the 
word ‘liquor’ in Part A(Sr. No. 5). This argument is only stated to be reject- 
ed. The draftsman of this legislation ought to have known that rectified spirit 
is used for the manufacture of denatured spirit which they had already in- 
eluded in the word liquor. It is difficult to imagine or accept what Mr. Lokur 
submits, namely, that the interpretation of the word liquor in Part A (Sr.No. 6) 
was adopted by the draftsman ignoring the well known -fact that rectified spirit 
is used for the manufacture of denatured spirit. Such ignorance carnot be 
attributed to the draftaman of the law. 


In the result, the petition is allowed, the rule is made absolute with costs. 
The amount deposited by the petitioner in Court along with interest accrued 
thereon shall be allowed to be withdrawn by the petitioner. 


Petition alowed. 


CRIMINAL REVISION. 


Before Mr. Justice Bhole. 


GQULROZBANU KARMALLI v. KARMALULI.® 
Criminal Procedure Code (V of 1898), Sec. 489—Alteration in order of matntenance by 
Muslim husband on plea of divorce long before date of maintenance order—Such 
plea whether maintainable—Change in circumstances in s. 489(1), meaning of. 


The regpondent-husband applied to the Court of the Presidency Magistrate, 24th 
Court, Bortvli, Bombay under s. 489, Criminal Procedure Code, 1888, for modifica- 
tion of the maintenance order passed against him on June 22, 1967, alleging tnter alia 
that he had divorced his wife as long back as 1961. He also stated that he had 
filed a declaratory suit in the City Civil Court, Bombay and has prayed for an 
_ injunction. The Magistrate allowed the application discontinuing maintenance 
allowance to the wife on the ground that the respondent was a Muslim and he 
has given evidence on oath in Court declaring openly that he had divorced his wife. 
On an application made by the petitioner-wife to the High Court in its revisional 
jurisdiction, 

held, (1) that change in circumstances envisaged in sub-s. (1) of s. 489 of the 
Criminal Procedure Code, 1898, for alteration in maintenance allowance relates to 
a change of pecuniary or other circumstances of the party paying or receiving 
allowance, which would justify an increase or decrease of the amount of main- 
tenance originally fixed: it does not contemplate a change of status of parties; 

(ii) that divorce is certainly mot a change in circumstances but a change of 
status; 

(il) that the respondent-husband cannot now take up the plea that the petitioner 
is not entitled to maintenance because of change of status of parties long before the 
maintenance order was passed; and 

(iv) that, therefore, the application of the petitioner-wife should be allowed. 

In re Punjalal Chunilal,1 Shah Abu Ilyas v. Ulfat Bib? and A. S. Govindan v. 
Jayammal,3 referred to. 


Mahendra Gill, with M.H.A. Sayyid, for the driginal respondent. 
A. P. Vage, for the original applicant 

Vilas V. Kamat, Assistant Government Pleader, for the State. 

* Decided, 18, 1974. Criminal 2 (1896) LL.R. 19 All. 50, 


February 
Revision Application No. 828 of 1978. 8 [1950] A.LR. Mad. 158. 
1 (1928) 30 Bom, L.R. 617. 
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Bmoum J. The petitioner is wife of respondent No. 1 who bad applied in 
the Court of the learned Presidency Magistrate, 24th Court, Borivli, Bombay 
under s. 489, Criminal Procedure Code, for modification of the maintenance 
order passed against him. His case is that he was ordered ez parte on June 
22, 1967, to pay maintenance to the petitioner-wife and his two sons at 
the rate of Rs. 250 and Rs. 125 for each of his two sons per month. Thei first 
ground given by him for modification was that his financial condition now 
changed and the entire estate of which he was owner is now being hinis- 
tered by a Court Receiver. The second ground was that he has gone old and 
his eye sight is weak and therefore he is unable to do any work. The third 
ground was that he has divorced his wife and therefore she is not entitled to 
maintenance. The fourth and the last ground was that his second son Rafind- 
din is illegitimate and therefore he is not entitled to any maintenance allow- 
ance, , 

He has also stated that he had filed a declaratory suit against his wife in 

the City Civil Court at Bombay and had also prayed for an injunction. ; The 
learned Magistrate appears to have been swayed by the fact that the respon- 
dent by his declaration in the said suit has divorced his wife because he is 
& Muslim and that that divorcee is valid. After congidering the validity of 
divorce he considered the date of giving divorce. For this purpose he con- 
sidered the plaint in the City Civil Court, which is dated January 6, 1970, 
and the date on which he gave evidence stating that he had already given 
divorce to his wife. The learned Magistrate thought that January 19,/1972 
should be considered that date and it is one on which he gave evidence on 
oath in Court declaring openly that he divorced his wife. Accordingly, there- 
fore, he allowed the application of the respondent in #o far as the maintenance 
allowance to hig wife is concerned but rejected his application with regard to 
his two sons. This order of the learned Magistrate is therefore now challeng- 
ed here by the petitioner-wife. The only point that arises here is Mh lass 
that order is legal and valid. 
. -It would be better if I recapitulate some of the facts, which occurred| from 
the time of marriage between the parties. They were married in the: year 
1966 and have two sons. In 1964 the respondent abandoned the petitioner 
and started living separately. The petitioner filed a maintenance apPlication 
for herself as well as for her two sons on February 14, 1967 and obtained an 
order on June 22, 1967. The respondent sought cancellation of this lorder 
by an application on the ground that it was ex parte on November l, 1968 
but that application was dismissed. There was no mention in this application 
of the fact that he had divorced his wife or that his second son is illegitimate, 
The petitioner because the respondent was not paying maintenance allowance 
had to come to Court from time to time for implementing that order ing 
the year 1968-70. Distress warrants had also to be issued and the amount 
had to be recovered. 

It is in these circumstances that the present application was made by the 
respondent on January 13, 1971 under s. 489, Criminal Procedure Code for 
modification of the maintenance order. Although the first application [which 
was made by the respondent for cancellation was not on the ground of divoree, 
yet the present application is on the ground that he had already divorebd his 
wife in the year 1961 and also on the ground that he had filed a suit in the 
City Civil Court for a declaration that he had already divorced her and for 
injunction against the petitioner restraining her ftom enforcing the main- 
tenance order. , i 

Mr. Gill for the petitioner-wife contends here that in an application tunder 
s. 489, Criminal Procedure Code, it is not open to a criminal Court to annul 
a marriage or to alter the amount of maintenance allowance on the ground 
that the wife was divorced. It is contended by him that the learned Magis- 
trate had no jurisdiction to consider circumstances antecedent to the! point 
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of time when the order for maintenance allowance was passed. The case of 
the respondent is that he had divorced his wife in 1961. The impugned main- 
tenance order was passed on June 22, 1967. Mr. Gill says that this circum- 
stance viz. that the respondent had divorced the petitioner in the year 1961, 
being antecedent to the date when the petitioner had filed her application 
for maintenance or to the date when the petitioner had obtained the order for 
maintenance cannot now be considered. He further contends that no such 
ground was ever taken for execution of the maintenance order uptil now 
although several applications were filed by the petitioner for recovery of main- 
tenance not only for herself but also for her two sons. On the other hand, 
Mr. Hattangadi for the respondent contends here that the maintenance order 
passed by the learned Magistrate is an ex parte order, the sammons having 
been served on the respondent only by pasting on wall and that such an order 
according to him cannot be sustained. At any rate according to him 
there is an order of the Court in terms of the consent terms and on the basis 
of the consent terms the petitioner is not entitled to any maintenance at alL 
Mr. Hattangadi also says that the respondent has given divorce to his wife un- 
der Mahomedan law; such divorce is valid and if the respondent had declared 
that he had divorced, that in itself should be taken as a valid divorce. He 
gays that on the basis of such a declaration the petitioner is not entitled to 
any maintenance at all. 
Section 489, Criminal Procedure Code is as follows: 

“439. Alteration in allowance—(1) On proof of a change in the circumstances of 
any person receiving under section 488 a monthly allowance, or ordered under the same 
section to pay a monthly allowance to his wife or child, the Magistrate may make such 
alteration in the allowance as he thinks fit Provided that if he increases the allowance 
the monthly rate of five hundred rupees In the whole be not exceeded. 

(2) Where it appears to the Magistrate that, in consequence of any decision of a 
competent Civil Court, any order made under section 488 should be cancelled or varied, 
he shall cancel the order or, as the case may be, vary the same accordingly.” 


It is, therefore, clear that the first clause of this section deals with alteration 
in maintenance allowance as a result of change in the circumstances; whereas 
the second clause deals with cancellation or variation of the maintenance 
order in consequence of any decision of a civil Court. It appears from the 
language of the first clause that change of circumstance envisaged by it is a 
change of pecuniary or other circumstance of the party paying or receiving 
allowance, which would justify an increase or a decrease of the amount of 
maintenance originally fixed. The language does not show that the section 
contemplates a change in status of the parties. The words ‘‘alteration im the 
allowance” clearly indicate that the section refers to such a change of cir- 
cumstance as would necessitate alteration in the amount of allowance and not 
such circumstance as divorce which entails discontinuance of allowance al- 
together. Divorce is not certainly a change in circumstance but a change in 
status. The second clause of this section deals with cancellation. or variation of 
the maintenance order. Under this clause it is the duty of the Magistrate to- 
consider whether the decision of a civil Court has necessitated cancellation or 
variation of the order passed by a criminal Court under s. 488, Criminal 
Procedure Code and if in consequence of the civil Court’s order, it is neces- 
sary to vary or cancel the order, effect must be given to it. The diseretion 
given under this clause to a criminal Court is, therefore, only for this limited 
purpose. 
This Court in In re Punjalal Chwntlall has also taken such a view. It 
observed : 
“On an application under s. 489 it is not permissible to the husband to plead that 
he is not Hable to pay maintenance because he has divorced his wife. The plea can 
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| 
properly be urged, and acted upon if satisfactorily established by evidence, on an appli- 
cation by the wife to recover arrears of maintenance under s. 488(3) of the Criminal 
Procedure Code.” | 


A Full Bench of the Allahabad High Court has also taken a similar view in 
Shah Abu Ilyas v. Ulfat Bib. Moreover, in the instant case the resporjdent 
Pleads that he had given divorce to his wife in the year 1961, which year is long 
before the petitioner had obtained the maintenance order. The Madras High 
Court in A. S. Govindan v. JayammalP has held and I respectfully agree! 

“Change in the circumstances means change in the eave o! di omata i 
not change in proof of circumstances. Where the circumstances which the h 
alleges exisied even at the time of the order, the order already passed cannot be changed 
on proof of the circumstances later on.” 


Now, therefore, can the respondent plead that the petitioner is not as 
to maintenance now because of change in the status of the parties long ee 
the date of maintenance order? His case is that he has already divorcet her 
in the year 1961 and therefore she is no longer his wife and accordingly she 
ig not entitled to maintenance. Such a plea, in my view, cannot be taken at 
this stage in the application under s. 489, Criminal Procedure Code. | 

The learned Magistrate appears to have relied on the statement of the res- 
pondent in Court that he has already divorced the petitioner and according 
to him on the basis of such a declaration the petitioner should be treated as 
having been divorced by her husband from the date on which he gave evidence 
in Court before him to that effect. I have mentioned above that such g plea, 
which was not taken by the respondent in his previous application, ot 
now be taken by him in the application under s. 489, Criminal Procedure Code. 
Section 489 degls with change of circumstances which means a change in 
pecuniary or other circumstances, which affect paying or receiving allowance 
and not a change inthe ‘status of parties. Mr. Hattangadi then invites my 
attention to the consent terms, which were produced during the coursejof the 
respondent’s evidence. Except for production of the consent terms there is 
no evidence on it which is on record. Mr. Hattangadi contends that at any 
rate on the basis of the consent terms the petitioner is not entitled to any 
maintenance at all 

The first hurdle in the way of Mr. Hattangadi is that there was nd argu- 
ment whatsoever on the basis of the said consent terms before the Jearned 
Magistrate and therefore no such point has been considered by him and it is 
for the first time here today that Mr. Hattangadi is pressing into service the 
contents of the so-called consent terms. This Court, therefore, in other words 
has to consider for the first time merits or demerits of the consent terms and 
come to a finding of fact whether under the consent terms the petitionér is or 
is not entitled to maintenance. In a revision application of this type jordina- 
rily this Court will be reluctant to investigate and come to a finding f fact. 
It however prima facte appears from record that respondent’s notice o Motion 
which came up for hearing in the City Civil Court was dismissed. That, was for 
the purpose of restraining the wife from enforcing the maintenance order. 
How can then the second notice of motion lie in which it is said that there 
was a consent order. If we look at the consent order, it is not signed by the 
learned Judge concerned. It does not appear to be a drawn up or The but 
only consent terms without any signature of the presiding Judge. ne con- 
sent terms which are on record also appear to be conditional ones; they are 
not speaking terms. Mr. Hattangadi says that the petitioner in oné of her 
applications for recovery of dues viz. Case No. 479,/N of 1971 accepted having 
received Rs. 10,000. There is some statement in that application but she says 
there that those dues were as regards the distress warrants issued against the 
respondent for-recovery of maintenance allowance. No mention of the con- 


2 (1896) IL.R. 19 All. 50. i 8 [1950] A.ILR. Mad. 1838. 


1974.] GULROZBANU 0, KARMALLI (4.CB,J.}—Bhole J. 519 


sent terms id made by her there at all. Merely because the consent terms 
without even a drawn up order of the learned Judge are on record, it certainly 
cannot be the basis of cancellation of the maintenance order specially because 
the consent terms are conditional ones and need further investigation into the 
matter. I, therefore, do not think that there is any substance in the conten- 
tion of Mr. Hattangadi. 

It appears to me, therefore, that the learned Magistrate was in error when 
he relied on the bare statement of the respondent in Court and discontinued 
maintenance allowance of the petitioner on the ground that she was divorced 
by the respondent by a declaration to that effect in Court. This cannot be 
done in an application under s. 489, Criminal Procedure Code. 

I, therefore, allow the application filed by the petitioner, set aside the order 
passed by the learned Magistrate, dismiss the application filed by the res- 
pondent under s. 489, Criminal Procedure Code in the lower Court on January 
13, 1971 and make the rule absolute. 


Rule made absolute. 


APPELLATE CIVIL. 


Before the Hon’ble Mr. V. D. Tulzapurkar, Acting Chief Justice, and Mr. Justice Shah. 
THE SPECIAL LAND ACQUISITION OFFICER 


v. 
DR. MOHAMAD SALIM SAMSUDDIN.* 

Land Acquisition Act (I of 1894), Secs. 9(2), 25(2), 18—Claimants filing written statement 
in response to notice under s. 9—No specific amount by way of damages for etther 
severance or injurious affection made in written statemeni—Right to claim enhanced 
amount than one awarded by Special Land Acquisition Officer whether barred 
under s. 25(2). 

Where in pursuance of a notice issued under s. 9(2) af the Land Acquisition 
Act, 1894, the claimants «pecifically claimed compensation by way of damages 
under the sub-heads “severance” and “injurious affection” but instead af men 
taning the quantum of damages under elther of the two heads, claimed reason- 
able compensation under the two heads and the Special Land Acquisition Officer 
considered that claim and awarded a certain amount, it was held that it would 
‘be open, in the circumstances of the case, to the claimant in a reference made 
to the Court under s. 18 to object to the quantum that had been awarded under 
the head “severance” or “injurious affection” on the ground that the amount 
awarded was not a reasonable amount and the bar of s. 25(2) was not attracted to 
such a cage. 

Special Land Acquisition Officer v. Kalyani! distinguished. 
Secy. of State v. Dinshaw,? referred to. 


UNDER two different notifications issued under s. 4 of the Land Acquisition 
Act, 1894 (hereinafter referred to as ‘‘the Act’) and published on May 4, 
1961, an area of 1 acre and 5 gunthas out of survery No. 148/1 plus 2 situate 
at Malegaon belonging to Dr. Mohamad Salim Samsuddin and his three bro- 
thers and another area of 1 acre out of survey No. 164 belonging to Bhikaji 
Ananda Pawar were sought to be acquired for a public purpose. These two 
notifications were followed by two notifications under s. 6 of the Act. After 
pervice of notice under s. 9 of the Act owners of survey No. 148/1 plus 2, 


September 26/27, Badly First ferenee No. 47 of 1962 (with L.A, Ref. Nos. 
Appeat peal No. 855 of 1964 (with First Appeals 88-40 of 1962 and 58 of 1962), 
os. 285 of 1904 and 279 of 1964), against the 1 (1954) 57 Bom, L.R. 984. 
dectsion of 8. D. Sansare, Civil Judge, Senior 2 [1988] A.LR. Sind 21. 
Nasik, In Land Aoguisttion Re- - 
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filed their claim for compensation. The Special Land Acquisition Officer, 
Nasik, by his award dated June 8, 1962 awarded total compensation to the 
tune of Rs. 20,022.60 comprising inter alia of a sum of Ra. 6,125 bemg damages 
for severance and injurious affection. Being dissatisfied with this award the 
claimants asked for a reference under s. 18 of the Act to the Civil Judge, 
Senior Division, Nasik. Similarly, after service of notice under s. 9 of the 
Act, Bhikaji Ananda Pawar the owner of survey No. 164 filed his claim for 
compensation before the Special Land Acquisition Officer and being dissatis- 
fied with the award made by the Land Acquisition Officer asked for a reference 
under s. 18 of the Act to the Crvil Judge, Senior Division, Nasik. 


The Civil Judge in the first case passed an order in the claimants’ favour 
awarding them total compensation of Re. 80,366.25 comprising ster alia an en- 
hanced sum of Re. 10,500 on account of severance and injurious affection. 
Feeling aggrieved by this judgment and order of the learned Judge the claim- 
ants preferred First Appeal No. 235 of 1964 to the High Court. The State 
of Maharashtra also preferred an appeal being First Appeal No. 855 of 1964 
against the enhanced compensation allowed by the learned Judge on account 
of severance and injurious affection. 


In the second case also the Civil Judge passed an order in claimant’s 
favour enhancing compensation to Rs. 17,595. The claimant preferred an aD- 
peal bemg First Appeal No. 279 of 1964 against the order of the Civil Judge 
to the High Court. 


The three First Appeals were heard together. 


First Appeal No. 236 of 1964. 
M.V. Paranjape and V.N. Damle, with V.N. Gadgi, for the appellants. 
V.T. Gambharwala, Assistant Government Pleader, for the respondent. 
y 


First Appeal No. 855 of 1964. 
.T. Gambhirwala, Assistant Government Pleader, for the appellant. 
M.Y. Paranjape, with V.N. Damle and V.N. Gadgil, for the respondenta. 


First Appeal No. 279 of 1964. 
yY. HM. een for the appellant. 
V.T. Gambhsrwala, Assistant Government Pleader, for the respondent. 


TULZAPURKAR Ag. C.J. [His Lordship, after disposing of first Appeals 
Nos. 235 of 1964 and 279 of 1964, proceeded.| Turning to the appeal filed by 
the State on the point of enhanced compensation that has been awarded by the 
learned Judge in regard to severance and injurious affection, we may ‘state 
that the precise contention that was urged by Mr. Gambhirwala was to this 
affect: He pointed out that after notice under s. 9 was served upon the claim- 
ants in land reference No. 47 of 1962, the claimants filed a written statement 
in response to that notice, copy whereof has been produced at exh. 38 on the 
record. It was pointed out by him that in this written statement produced at 
exh. 38 no specific amount had been claimed by the claimants as and by way 
of damages on account of severance or injurious affection. All that the 
claimants stated was that a piece of land admeasuring about 1 acre or so was 
being severed due to canal passing through the land and that the same will not be 
useful for non-agricultural as well as agricultural purposes and that they may 
be paid reasonable compensation and severance charges and injurious affeo- 
tion. It was contended that under s. 9(2) of the Act it was obligatory pie 
the claimants ‘‘to state the nature of their respective interests in the land and 
the amount and particulars of their claims to compensation for such intereta”? 
and since no specific amounts were claimed as and by way of damages for 
either severance or injurious affection, the right to claim enhanced amount 
than the one awarded by the Special Land Acquisition Officer was barred un- 
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der s. 25(2) of the Act.’ This contention was raised before the learned Judge 
and the learned Judge has dealt with it as follows: 


“However, as has been laid down in the case of Secretary of State v. F. E. 
Dinshaw, it would not be necessary for the claimant to specify definite amount of 
compensation in respect of each sub-head in respect of which a claim for enhanced 
compensation is made. In view of this ruling, it cannot be beld that the claim of 
the claimants for enhancement of compensation is barred under section 25(2) of the 
Land Acquisition Act,” 

In other words, following the decision of the Sind Court referred to above the 
learned Judge took the view that it was not necessary for the claimants to specify 
a definite amount of compensation under each specifie sub-head like ‘‘seve- 
rance’’ or ‘‘injurious affection’’ and that absence of making such specific claim 
did not have the effect of barring a right to enhanced compensation under the 
said heads under s. 25(2) of the Act. Mr. Gambhirwala for the State has 
invited our attention to a decision of this Court in the case of Special Land 
Acquisition Officer v. Kalyanji! and he contended that a contrary view has 
been taken by this Court in that decision and the view taken by the Sind Court 
in Seoy. of State v. Dtnshaw* has been expressly dissented from. He, therefore, 
urged that in view of the decision of Justice Tendolkar in Special Land Acqui- 
stion Officer v. Kalyany it should be held that the claimants could not claim 
any higher compensation under the heads ‘‘severance’’ or ‘‘injurious affection”’ 
than the one that has been awarded by the Special Land Acquisition Officer and 
that such right to enhanced compensation was barred under s. 25(2) of the Act. 
There is no doubt that the view taken by Justice Tendolkar in Kalyany’s case 
is In terms contrary to the view taken by the Sind Court in Dinshaw’s case and 
there is algo no doubt that the view expressed in the Bombay decision should 
prevail with us. However, having regard to the manner in which compensation 
had been claimed by the claimants under the heads ‘‘severance’’ or ‘‘injurious 
affection’’ in their written statement exh. 33 and having regard to the further 
fact that the question of compensation under these sub-heads had been con- 
sidered by the Special Land Acquisition Officer while making his award, we 
are of the view that the Bombay decision is clearly distinguishable on the facts 
of the case. In Special Land Acquissiton Officer v. Kalyanji while submitting 
the claim for compensation before the Special Land Acquisition Officer the 
claimants after citing various instances of sale of land had merely asked for 
price for the land at the flat rate of Rs. 35 per sq. yd. and there was not even the 
remotest suggestion either in the claim put forward or even in the report of the 
architects of the claimants that had been forwarded, that the claimants had 
suffered any damages on account of severance or injurious affection. Further, 
since no such claim under such specific head of ‘‘severance or injurious affection’”’ 
was put forward, there was no occasion for the Special Land Acquisition Officer 
to consider that item of compensation to the claimants and it was for the first 
time when the land reference was being heard before the Court that the 
claimants sought to lead evidence seeking to establish damages said to have 
been suffered by them on account of severance or injurious affection and it was 
at that stage that an objection was raised on behalf of the Special Land Acqui- 
sition Officer, Bombay City that no such evidence should be allowed to be led 
on behalf of the claimants and that objection was upheld by Justice Tendolkar 
precisely on the ground that if the claimant had failed to make such a claim for 
damages under any of the heads ‘‘secondly”’ to ‘‘sixthly’’ enumerated in s. 28 of 
the Act, it was not open to the Collector of his own motion to consider whether 
the claimant had sustained damage under any of the sub-heads ‘‘secondly”’ to 
‘(aixthly’’ deseribed in s. 28 and.since even the Collector had not done any 
adjudication as regards such damages sustained by the claimant no question 
could arise of the claimant coming to Court on a reference and claiming that 
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such damage had been sustained by them. After examining the scheme of 
the relevant sections of the Land Acquisition Act Justice Tendolkar took the 
view that if a claimant failed to make such a claim before the Collector it 
would not be open to the Collector to consider of his own motion any such 
elaim much leas would it be open to the claimant to do so before the Court after 
a reference had been made to the Court and in coming to this conclusion the 
learned Judge has relied upon the language of s. 9(2) which categori 
requires all persons interested to appear before the Collector and ‘‘td state 
the nature of their respective interests in the land and the amount and! parti- 
culars of their claims to compensation for such interests’’. In the present 
case, it cannot be suggested that the claimants had either refused to guch 
claim or had omitted without sufficient reason to make such claim within the 
meaning of s. 25(2) of the Act so as to raise the bar contemplated by ave 
provision. In exh. 33. which was the written statement filed by the claiman 

in pursuance of the notice served upon them under s, 9 this is what the lat 
ants had stated: 


taal ee eels de el acl 
passing through the land which will not be useful for non-agricultural as well gs agri- 
cultural use. We may be paid reasonable compensation and severance charges and in- 
jurious affection,” 
There is, therefore, no doubt that while preferring the claim before the Special 
Land Acquisition Officer the claimants had claimed compensation by way of 
damages under the sub-heads ‘‘severance’’ and ‘‘injurious affection”? and all 
that they had stated was that reasonable compensation by way of damages un- 
der these two heads should be awarded to them. It is true that the quantum 
of damages under either of the two heads had not been specifically mentioned, 
but the two sub-heads under which damages could be claimed had been’ clear- 
ly mentioned. What is more, even the Special Land Acquisition Officer had 
considered this claim that was put forward under the heads of severance and 
injurious affection. In paragraph 8 of his award the Special Land Alequisi- 
tion Officer has touched this question of severance relating to 374 gunthas 
which had been left out while acquiring 1 acre and 5 gunthas out of survey 
No. 148/1 plus 2 and he has taken the view that out of the 374 gunthas, 24 
gunthas in the north-west corner of the survey number could form an inde- 
pendent building plot fronting on the road in the north and it was only in 
respect of the remaining area of 35 quanthas which had been rendered uge- 
leas for carrying out any building activity thereon that the claimants; would 
be entitled to claim damages on account of such severance. He has er 
proceeded to award that compensation by adopting the method of taking the 
difference between the valne of those 35 gunthas as non-agricultural land and 
the value of those 35 gunthas as agricultural land and on that basis he award- 
ed Rs. 6,125 on account of severance and injurious affection. Jn other swords, 
except for non-mentioning of the specific amount or quantum, reasonable com- 
pensation under the heads of severance and injurious affection had been 
claimed and the same was dealt with by the Special Land Acquisition Officer. 
It was urged by Mr. Paranjape before us that in these circumstances it! would 
be open to the claimants to contend on a reference being made to the Court 
that. the quanium awarded was not reasonable and the claimant was entitled 
to. a reasonable quantum which could be higher than the one awarded py the 
Special Land Acquisition Officer. There is some force in this contention of 
Mr. Paranjape. In any case, two things are very clear that nnlike the Bom- 
bay decision the sub-head of severance and injurious affection had bedn spe- 
cifically mentioned in the claim that was lodged pursuant to the notice! under 
g. 9(2) and further unlike the Bombay decision the Special Land Acquisition 
Officer bad dealt with this aspect of the matter in his award and since it is 
clear that it is open to the claimants on a reference made to the Court under s. 18 
to file his objections to the award made by the Land Acquisition Officer, it 
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will be open to the claimant to object to the quantum that has been awarded 
under the head severance or injurious affection on the ground that the amqunt 
awarded was not a reasonable amount. In this view of the matter it seems to 
us clear that the instant case is clearly distinguishable on facta from the case 
in Kalyangs’s case. In any event, we are of the view that the power conferred 
upon the Court under s. 25(3) should be exercised in favour of the claimants 
on whose behalf an oral application was made by Mr. Paranjape that the lapse 
on the part of the claimants in not indicating the specific amount of compen- 
sation claimed under the head severance or injurious affection should be con- 
doned. Mr. Paranjape stated before us that since the sub-heads of ‘‘severance’’ 
and ‘‘injurious affection’’ had been mentioned in the statement of claim filed 
before the Special Land Acquisition Officer in response to the notice under 
s. 9(2) it cannot be said that the claimants had either deliberately refused to 
make a claim or omitted to make a claim under these sub-heads. He also 
pointed out that in the cirewmstances of- the cuse it was not possible for the 
claimants to indicate the specific amount and therefore reasonable amount, on 
account of severance and injurious affection had been claimed. He pointed 
out that the claimants could not properly or precisely assess the damages that 
could be claimed under these two heads and therefore the lapse on their part 
should be condoned. In the circumstances, we feel that the omission was not 
without sufficient reason and therefore we condone the lapse and allow the 
claimants to make such a claim for enhanced compensation under the head sever- 
ance charges and injurious affection. 


On the question of quantum of damages, Mr. Paranjape pointed out before 
us that the learned Judge had enhanced the compensation under these heads 
only to Rs. 10,500 but he urged that even such compensation for severance 
and injurious affection in respect of 35 gunthas which had been left out the 
same having been rendered useless ought to have been granted at the rate 
of Rs. 65,000 per acre. Since, however, we have taken the view that even for the 
lands acquired the fair compensation would be at the rate of Rs. 15,000 Per 
acre, we do not ses any reason for interfering with the quantum of compensa- 
tion awarded by the learned Judge under the sub-head severance and injurious 
affection. We would therefore confirm the learned Judge’s order that a sum 
of Rs. 10,500 should be awarded to the claimants in land reference No. 47 of 
1962 for 35 gunthas which had been left out under the head severance and in- 
jurious affection. 


In the result, the State appeal being First Appeal No. 355 of 1964 is also 
dismissed with costs. 


Appeal dismissed. 


Before Mr. Justice Sapre. 

LILA KISHENCHAND JAISINGHANI v. ODHAVJI POPATLAL AHYA.* 

Bombay Rents, Hotel and Lodging House Rates Control Act (Bom. LVI of 1947), Seca. 
11, 114, 5(10)—Karlier application for fixation of standard rent dismissed for de- 
fault without being decided on merite—Second application for fixation of standard 
rent—Whether such second application barred—Ctvil Procedure Code (V of 1908), 
O. IX, RR. 8, 9—Bombay Rents, Hotel and Lodging Rates Control Rules, 1948, 
ee x er rc ene » Bn 
Presidency Small Cause Court Rules, Rule 1(2). 

A bar of estoppel can be raised aguinst a petitioner—original NE EEA T 
filed an earlier application for fixation of standard rent under s. 11 of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947, from her conduct of 
allowing her application to be dismissed in default at a stage where an indication 
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was available that she did not want to go on with that application and impliedly 
admitted that the rent that was being paid by her was the standard 

Popatlal Ratansey v. Kalidas,! Sailendra Narayan v. State of Orises,2 Vasant v. 
Nerayanibai3 and Vasant Shankar v. Raghunath,4 referred to. | 

Subba Rao v. Jagannadha Rao,’ distinguished. L 

No independent right is available to a tenant under «. 11A of the Act to file 
an application for fixation of standard rent apart from the night which tenant 
has under s. 11. The intention of the Legislature in inserting s. 11A in |the Act 
is not to create a new right in the tenant to file an application which would be 
barred on grounds of res fudicata, estoppel etc. under s. 11L 


A. C. Agarwal, for the petitioner. 
N. D. Vakharia, for the opponent.. 


eee = ee a 


SAPRE J. In this petition under art. 227 of the Constitution of sits by 
the tenant, a question about the scope and construction of s. 11 and s.'11LA. of 
the Bombay Rents, Hotel and Lodging House Ratea Control Act, 1947, here- 
inafter referred to as ‘‘the Act’’, arises. That question in short is whether an 
application for fixation of standard rent is barred if an earlier application for 
similar purpose had been dismissed for default without being decided on; merits. 

The petitioner is a tenant of the respondent in the suit premises. e pre- 
mises are a block of five rooms on the first floor of a building known as Sharad 
Villa, Plot No. 180, Old Khar, Bombay. The premises were let out to the peti- 
tioner on May 17, 1958 on a rent of Rs. 150 per month. The petitioner ‘filled an 
application bearing R. A. No. 118 of 1954 in the Court of Small Causes at Bom- 
bay under s. 11 of the Act for the fixation of standard rent of the Premises. 
After the respondent appeared and filed his reply, the matter was referred 
the Commissioner for recording evidence. Evidence was led by the parties be- 
fore the Commissioner. Thereafter, the Commissioner made his report to the 
Court. The parties filed their objections to the report. While the ma was 
pending at that stage in Court, the petitioner and her advocate remained absent, 
whereas the respondent’s advocate remained present. Hence, the application 
was dismissed for default of appearance of the petitioner. The petitioner filed 
an application for the restoration of her application under s. 11 of the a but 
that was also dismissed. 

The petitioner filed another application bearing R.A.N. No. 252 of 1957 in 
the Court of Small Causes, Bombay, under s. 11 of the Act for the fixation of 
standard rent. The respondent opposed it on the ground that a similar appli- 
cation having been once dismissed, a second application for the same purpose 
was not maintainable. This objection prevailed with the Court and the appli- 
cation was dismissed as barred under the provisions of O. IX, r. 9 of the Code 
of Civil Procedure. The petitioner went in revision before the Bench of the 
Court of Small Causes, Bombay. The revision application was also dismissed 
on the ground that the second application for the fixation of standard rent was 
barred under the provisions of Order IX, r. 9 of the Civil Procedure Code. The 
petitioner came in revision to this Court. That application was Bi ag 
barred. by limitation. 

The petitioner thereafter filed a third application out of which the! present 
. petition arises on October 30, 1964 bearing R.A.N. No. 8045/SR of 1964 i in the 
Court of Small Causes, Bombay, for the fixation of standard rent underis. 11 of 
the Act. In the meantime, s. LLA was introduced in the Act by the Maharashtra 
Act No. XIV of 1963, which Act came into force on March 28, 1968. : On the 
eontentions taken by. the respondent, a preliminary issue was raised: by the 
Court regarding the maintainability of the application filed by the peas 

1 (1957) 59 Bom. L.R. 860. L.R. 24, | 
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under s. 11 of the Act for the fixation of standard rent. The trial Court held 
that such an application was maintainable. The respondent went in revision 
to the Bench of the Small Causes Court, Bombay, comprising two Judges. The 
learned Additional Chief Judge, who was the senior of the two, held that the 
petitionear’s application was not maintainable. On the other hand, the junior ~ 
Judge held that the application was maintainable. However, under the Rules 
of the Court, the order of the Bench was to be in conformity with the view 
taken by the senior Judge. As the senior Judge had decided that the applica- 
tion was not maintainable, the petitioner’s application for fixation of standard 
rent was dismissed. It is this order that ia being challenged in this petition. 

Mr. Agarwal, appearing for the petitioner, has made two submissions before 
me :— (1) Apart from s. 11A of the Act, an application under s. 11 for fixa- 
tion of standard rent is maintainable any number of times as long as an earlier 
application in this behalf is not decided on merits, and (2) by virtue of the 
introduction of s. 11A, a right is further conferred on the tenant to file an 
application for fixation of standard rent provided his earlier application is not 
decided on merits, subject to certain conditions. Before going to the submis- 
sions made by Mr. Agarwal, it is necessary to notice the relevant provisions in 
the Act as well as certain other provisions of law. 

Section 6 (70) defines ‘‘standard rent’’ as under: 

“ ‘standard rent’ in relation to any premises means— 

(a) where the standard rent is fixed by the Court and the Controller respectively 
under the Bombay Rent Restriction Act, 1999, or the Bombey Rents, Hotel Raies and 
Lodging House Rates (Control) Act, 1944, such standard rent; or 

(b) where the standard rent is not so fixed— 
subject to the provisiohs of section 11, 

(i) the rent at which the premises were let on the first day of September 1940, or 

' (4) where they were not let on the first day of September 1940, the rent at which 
they were last let before that day, or 

(H) where they were first let after the first day of September 1940, the rent at 
which they were first let, or 

(iv) in any of the cases specified in section 11, the rent fixed by the Court.” 
Section 11 deals with the question of fixation of standard rent and permitted 
increases. The relevant provisions in the section are: 


“IL (l) Subject to the provisions of section 11A in any of the following cases 
the Court may, upon an application made to it for that purpose, or in any sult or pro- 
ceeding, fix the standard rent at such amount as, having regard to tbe provisions of 
this Act and the circumstances of the case, 

(a) where any premises are first let 
the rent at which they are so let is in the opinion of the Court excessive; or 

(b) 

(e) 

(d) ... 

(e) where there is any dispute between the landlord and the tenant regarding the 
amount of standard rent.” 
Section 1LA is in these words: 


“No Court shall upom an application or in any suit or proceeding fix the standard 
rent of any premises under section 11, or entertain any plea that the rent or increases 
are excessive, if the standard rent or the permitted increases, in respect of the same 
premises have been duly fixed by a competent Court on the merits of the case, with- 
out any fraud or collusion or an error of the facta, and there has been no structural 
alterations or change in the amenities or in respect of any other factors which are rele- 
vant to the fixation of the standard rent, or change in such increases, thereafter in the 
premises,” 


The other provisions of law, so far as they are relevant, may also be noticed. 
Order IX, r. 8 of the Code of Civil Procedure provides that where the defen- 
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dant appears and the plaintiff does not appear when the suit is called on for 
hearing, the Court shall make an order that the suit be dismissed, ete. Order 
IX, r. 9 provides that where a suit is dismissed under r. 8, the plaintiff shall be 
precluded from bringing a fresh suit in respect of the same cause of action. 
But he may apply for an order to set the dismissal aside, and if he satisfies the 
Court that there was sufficient cause for his non-appearance when the suit was 
called on for hearing, the Court shall make an order setting aside the dis- 
missal, ete. 

In exercise of the powers conferred by s. 49 of the Act, certain rules known 
as the Bombay Rents, Hotel and Lodging House Rates Control Rules, 1948 have 
been framed. Rule 7 provides for the procedure in applications for fixing 
standard rent, ete. The Rule provides that in miscellaneous applications under 
the Act the Court of Small Causes, Bombay, shall follow, as far as may be and 
with the necessary modifications, the practice and procedure applicable to suits 
referred to in r. 5 as if such applications were suits for sums not exceeding 
Rs. 1,000. Rule 5 provides for the procedure for suits, the value of the subject- 
matter of which does not exceed Rs. 3,000, ete. The procedure to be followed is 
the one provided (a) in the Presidency Small Cause Courts Act, 1882, except 
Chapter VI, and (b) in the rules-made under s. 9 of the said Act. Section 9 
of the Presidency Small Cause Courts Act provides that the High Court may 
frame rules in regard to the procedure and practice of the Small Causes Court, 
Bombay. Accordingly, rules have been made by the High Court to lay down 
the practice and procedure, which are known as the Presidency Small Cause 
Court Rules. Rule 1(2) says: 

“The portions of the Code of Civil Procedure, Act V of 1908, ... specified in the 

Ist column of the Schedule hereto annexed shall, subject to the additions, alterations 
and modifications specified in the 2nd and 3rd columns of such schedule, extend and 
shall be applied to the Small Cause Court and the procedure prescribed thereby shall 
be the procedure followed in the Court in all sutts cognizable by it ...” 
The first column of the Schedule referred to in r. 1(2) relates to portions 
of the Civil Procedure Code extending to the Court and in this column is 
contained O. IX. The second and the third columns of the Schedule are in 
respect of additions, alterations and modifications referred to in r. 1(2). 
The second column relates to suits for sums exceeding Rs. 1,000 and the third 
column to suits for sums not exceeding Rs. 1,000. It will be seen from the 
third column against the entry relating to O. IX that neither r. 8 nor r. 9 
has been omitted or altered or modified. The effect of all this is that O.IX, 
r. 8 and O.TX, r. 9 of the Code of Civil Procedure will both apply to an appli- 
cation for fixation of standard rent under g. 11 af the Act. 

Having stated the relevant provisions in the Act and the other provisions 
of law, I will turn to the several points raised by Mr. Agarwal on behalf of 
the petitioner. His first contention was that O.IX, r. 9 of the Code of Civil 
Procedure applies only to suits and not to an application under s. 11 of the 
Act and, therefore, a fresh application under s. 11 is not barred. I have 
already pointed out the relevant provisions of law which clearly show that 
O.IX, r. 9 is applicable to an application under s. 11 of the Act and, there- 
fore, the above contention of Mr. Agarwal cannot be accepted. 

The main submission of Mr. Agarwal, however, is that a rule framed under 
the Act making applicable the provisions of O. IX, r. 9 of the Code of Civil 
Procedure to an application under s. 11 and thus placing a bar on the main- 
tainability of a seeond application cannot control the Act and if on the plain 
terms of s. 11, a second application is maintainable, it cannot be held to be 
barred only because the rule provides such a bar. Moreover, r. 7 itself pro- 
vides that the procedure prescribed for suits in the Presidency Small Cause 
Courta Act, 1882 as far as may be and with the necessary modifications should 
be followed. Mr. Agarwal points out that s. 11(/)(¢) of the Act provides 
that where there is any dispute between the landlord and the tenant regard- 
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ing the amount of standard rent, if an application is made to the Court for 
fixing standard rent, the Court hag to fix it. An application to the Court 
for flxing standard rent under s. 11 of the Act will, therefore, lie so long as 
the dispute about the standard rent remains. According to Mr. Agarwal, 
when an application is dismissed in default, as here, the Court cannot be said 
to have decided the dispute and if the dispute remains, an application will 
lie under s. 11 notwithstanding the fact that an earlier application had been 
dismissed in default. 

Mr. Vakharia on behalf of the respondent contended that the petitioner’s 
case is not under s. 11(/) (6) of the Act, which is a residuary clause. Accord- 
ing to Mr. Vakharia, the petitioner’s case falls under s. 11(/)(a) of the Act. 
Under the definition given in s8. 5(/0), ‘‘standard rent’’ in relation to any pré- 
mises means, in the case of premises let on the first day of September 1940, 
the rent at which the premises were let and in the case where they were not 
let on the first day of September 1940, the rent at which they were last let 
before that day, and these two cases do not fall under any of the els. (a) 
to (d) of sub. (1) of s. 11 of the Act. But even in such cases a dispute may 
arise between the landlord and the tenant and it is to cover such a case that 
el. (e) of subs. (7) of s. 11 has been enacted. 

Assuming that what Mr. Vakharia says is correct, nothing turns on it in 
considering the argument of Mr. Agarwal. Even if the petitioner’s case falls 
under s. 11(/)(@), what Mr. Agarwal contends is that the petitioner having 
come forward with the case that the rent at which the premises were let was 
excessive and, therefore, the standard rent should be fixed, the standard rent 
under this clause cannot be said to have been fixed by the Court when the 
application is dismissed for default and if it is not so fixed and so long as 
it is not fixed, a second application for the purpose will lie. 

If we accept the argument of Mr. Agarwal, it will have to be held that 
only when the Court on full trial gives a finding about standard rent, it can 
be said that the question of fixation of standard rent no longer survives. But 
there can be cases where the question can be said to survive no longer even 
if the Court does not give a finding on full trial. One of such cases can be 
when by a compromise arrived at between the landlord and the tenant, on their 
agreeing that such and such is the standard rent, the Court fixes the standard 
rent. Another case can be when the tenant withdraws his application for 
fixation of standard rent after the landlord opposes it and comes forward with 
the contention that the rent that is being actually charged would be the stan- 
dard rent. In such a case, the conduct of the tenant might mean that he ad- 
mits that the rent being charged is the standard rent. In both these cases, 
the question about the fixation of standard rent can be said to be no longer 
surviving. In Popatlal Ratansey v. Kaltdas,! the tenant had made an appli- 
cation for the fixation of standard rent. The landlord filed a cross-suit. The 
trial Court fixed the standard rent at Rs. 40 per month and decreed the 
landlord’s suit for possession. Appeals were filed by the aggrieved parties 
and in appeals the parties agreed that reasonable and standard rent of the 
premises was Rs. 91 per month. The landlord gave up his claim to recover 
possession of the premises. The Court considered that it was a fair and just 
agreement and it was satisfied that there was nothing unlawful about it. Ac- 
cordingly, it passed a decree in terms of the agreement. Thereafter, the land- 
lord filed a suit to recover possession of the premises alleging that the tenant 
had failed to pay rent and was in arrears of it. The tenant contended that 
he was not in arrears of rent, as the standard rent for the premises was 
Ra. 40 per month as previously ‘fixed by the Court and that he had paid rent 
at that rate. On the question whether the consent decree, which was passed 
in the appeals, would operate as a bar to the tenant’s contention in the suit 
that the standard rent of the premises was Rs. 40 per month and not Ra. 91 
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per month, it was held that in the circumstances of the case, between the par- 
ties, who were also parties to the appeals, the determination of the standard 
rent as embodied in the consent decree passed in the appeals would constitute 
a bar of res judicata and would estop the tenant from contending that the 
standard rent should not be Rs. 91 per mdnth as fixed by the consent deeree 
but it should be Re. 40 per month. In Sakendra Narayan v. State of Orissa, 
the Supreme Court cited with approval an English decision that a judgment 
by consent or default is as effective an estoppel between the parties as i judg- 
ment whereby the Court exercises its mind on a contested case. 

Mr. Agarwal relied upon the decision of the Supreme Court in Subha Rao 
v. Jagannadha Hao, to show that a compromise decree is not a decision by 
the Court and since only a decision by the Court can be res judicata, a com- 
promise decree does not operate as res judicata, Such a decree might! ereate 
an estoppel by conduct between the parties, but such an estoppel must be spe- 
cifically pleaded. We are not concerned here with a decision based cap com- 
promise decree on consent and such a decision operating as res judicata. | What 
we are concerned here is whether the bar of estoppel can be raised against 
the petitioner in her conduct of allowing her application to be dismissed in 
default at a stage where an indication was available that she did not want 
to go on with that application and impliedly admitted that the rent that was 
being paid by: her was the standard rent. As already noted, after the peti- 
tioner filed her first application, the respondent filed his reply and the matter 
was referred to the Commissioner for recording evidence. After evi o was 
recorded by the Commissioner, the matter came back to the Court andjit was 
at that stage that the default on the part of the petitioner had occurred, a 
petitioner, in these circumstances, can be said to have abandoned the 
tion raised by her about the fixation of standard rent and after the a Tiea. 
tion was dismissed in default, the question of standard rent no ~~ gur- 
vived. 

Mr. Agarwal next referred to another decision of this Court in Va, 
Narayamba, in which Vaidya J. has taken the view that the mere t that 
for some reason the tenant agreed to have a consent decree about dard 
rent does not preclude him from raising a fresh dispute about it under s. 11 
(1)(e) of the Act. In that case the learned Extra Assistant Judge had re- 
lied upon the decision in Popatlal Ratansey v. Kalidas, and Vaidya J. pointed 
out that, by virtue of the provisions in s. 114, whatever has been laid down 
in Popatial’s case regarding the bar of rés judicata to a subsequent pplica- 
tion for fixation of standard rent was no longer valid. But in that decision 
it was also held that the earlier decision would estop the tenant from centend- 
ing that the standard rent should not be Rs. 91 per month as fixed by the 
consent decree but it should be Rs. 40 per month as originally fixed jby the 
trial Court. Vaidya J. has not referred to this aspect of the matter! 

If we go into the reasons which necessitated the insertion of s. 11A| in the 
Act, it will be seen that the view expressed in Popatlal’s case that the earlier 
decision based on consent of the parties under which standard rent was fixed 
created a bar of res judicata and also estopped the tenant from itating 
that question is correct. In Vasant Shankar v. Raghunath, the facts were 
these. The tenants made applications to the Small Causes Court for fixation 
of standard rent under s. 11 of the Act in respect of their respective premises. 
The landlord resisted the said applications on the ground that the predeces- 
sors of the present tenants, had made similar applications before Civil 
Judge, Junior Division, Thana, and that there was an order fixing the stan- 
dard rent based on the consent of the parties. It was contended that the judg- 
ment in those cases operated as judgment in rem and, therefore, the applica- 
2 [1956] A.LR. S.C. 346. L.R. 24. 

8 | A.LR. S.C. 591. 5 (1980) 68 Bom. L.R. 404. 


4 978] AIR. Bom. 214, s.c. 75 Bom, 


1978.] LILA 0. ODHAVJI (4,0.3.}—Sapre J. 529 


tions by the present tenants were barred. That contention was upheld and 
the applications were dismissed by the trial Judge. The tenants’ revision 
applications were also dismissed by the full Court of the Small Causes Court. 
Thereafter, the tenant approached the High Court in revision. Naik J. held 
that the applications filed by the present tenants were maintainable and he 
formulated these three conclusions: 

(1) A decision between a landlord and tenant determining the standard rent does 
not operate as a judgment in rem. 

(2) Such a decision is not binding upon the successor tenant and it is open to the 
latter to seek to reagitate the issue in properly constituted proceedings. 

(3) Such is the position notwithstanding the fact that the earlier decision was 
arrived at on merits of the case. 


Before Naik J., the decision in Popatlal’s case was cited and he distinguished 
it on the ground that there the question about standard rent was sought to be 
reopened by the tenant who was a party to the previous compromise and, 
therefore, it was not open to the tenant to seek to reopen the question which 
was settled in the previous litigation on the basis of the compromise between 
the parties. While doing so, Naik J. did not dispute the proposition of law 
laid down in Popatlal’s case. As a corollary to the conclusions formulated 
by Naik J. it follows that if there is a previous decision between the landlord 
and the tenant determining the rent, then the same tenant cannot reagitate 
that question again. The principle of res judicata did thus apply to a pro- 
ceeding under s. 11 of the Act, but it was held by Naik J. that it did not 
apply where another tenant had come on the scene after the first decision. 
The idea underlying the insertion of s. 11A is that the standard rent is de- 
termined in relation to the premises and whether A or B occupies them is 
irrelevant. Where, therefore, the question of standard rent has been once 
decided in respect of the premises, except in the cases mentioned in s. ILA, 
that question could not be reagitated. As the judgment of Naik J. sought to 
curtail the applicability of the principle of res judicata, which applied to an 
application under s. 11 of the Act, by stating that the earlier decision did 
not create a bar of res judicata if another tenant came on the scene and he 
tried to reagitate the question of standard rent, s. 11A was inserted to re- 
move the curtailed application of the principle of res judicata to s. 11. 

Mr. Agarwal laid stress on the words ‘‘on the merits of the case’’ used in 

g. 11A and argued that until the previous application for fixation of standard 
tent filed by the petitioner was decided by the Court on merits, there would 
atill remain a question of fixation of standard rent between the Parties and 
if that is the position, any number of successive applications will lie to the 
Court under s. 11 of the Act. In my opinion, this is not the correct position. 
In order to come to the conclusion whether any dispute about standard rent 
survives, it is not necessary that in every case the Court must have given its 
findings after full trial. The dispute can still be held to be no longer exist- 
ing and not surviving if the tenant is barred from agitating it on the prin- 
ciple of estoppel. In the instant case, as I have already pointed out, the 
stage at which the petitioner had remaihed absent and her application was 
dismissed in default, it could mean that she was withdrawing her application. 
Consequently the question of fixation of standard rent also came to an end 
which in effect meant that no dispute or question regarding the standard rent 
existed or survived because of which a further application under s. 11 could 
fie on the same set of circumstances. 
- The next submission of Mr. Agarwal is that s. 11A itself gives a right to 
the tenant to file an application for fixation of standard rent under certain 
conditions and this section is not in the nature of providing a bar to s. 11 
under certain circumstances. According to him, a right is provided in s. 11A 
to the tenant to file an application in a negative form. He gave an instance. 
If there is a banquet hall to which no entry can be had if a person is not 
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in a formal dress and has not received an invitation card, then it follows that 
a right of entry is there to that person if he has an invitation card and goes 
dressed in a formal dress. According to Mr. Agarwal, an application under 
8. LILA would be barred if the following conditions obtained: | 


ee coe Dare ee ed ee ot ae eee 

(2) Standard rent must have been fixed by a competent Court. 

(8) It must have been fixed without any fraud or collusion of an error of the facta 
(4) It must have been fixed by the Court on merits. | 

(8) There should have been no structural alterations or change in the amenities. 


According to Mr. Agarwal, it is only if all these conditions are satisfled that 
an application under s. 11A is barred. In the instant case, it cannot be said 
ea hs a conditions are satisfied and hence an application under s. 11A 
wo Ə 

I find it diffenlt to accept this argument. I have already pointed out that 
the intention of the Legislature in enacting s. 11A was to remove the curtail- 
ment of the bar of res judicata in the case of a succeeding tenant which fol- 
lowed from the pronouncement of this Court that a decision between the Jand- 
lord and tenant determining the standard rent does not operate as a judg- 
ment + rem and such a decision is not binding upon the successor tenant to 
‘whom it was open to reagitate the issue. The intention of inserting s. 11A 
was pot to create a new right in the tenant to file an application which would 
have been barred on grounds of res judicata, estoppel, ete., under s. 11, No 
independent right was, therefore, available to the tenant under s. 11A to fle 
an EREN for fixation of standard rent apart from the right a she 
had under s. 11 

In the result, the view taken by the learndd Additional Chief Judge and the 
Order passed by the Bench of the Court of Small Causes, Bombay, that the 
application filed by the petitioner for fixation of standard rent was not main- 
tainable and that application should be dismissed, are correct and must be up- 
held. The petition eonsequently fails and the rule is discharged with costs. 


Rule discharged. 


Before Mr. Justice Deshmukh and Mr. Justice Dudhia. 


NAMDEO VISHNU JOSHI v. RAGHUNATH QANU KADAM.® | 
Bombay Tenancy and Agricultural Lands Act (Bom. LXVI of 1948), Secs. 29 (2), 31, 
73, 74, 76, 78, 15—Constitution of India, arts. 386, 227—Mamlatdary’ Courts Act (Bom. 
U of 1906), Sec. 2i—Landlord terminating tenancy and claiming possession of | agri- 
cultural land for personal cultivation under s. 31 read with s. 292) of Bom. Act 

LXVII of 1948—Mamlatdar rejecting application but, on appeal, District D Col- 
lector directing possession of half the agricultural land to lendlord—R to 
Maharashtra Revenue Tribunal and writ to High Court decided im favour of land- 
lord—Landlord instituting suit for mesne profite—Starting point for calculation of 
mesme profits. | 

The date on which the Mamlatdar himeelf passes an order under sub-s. (2) of 
a. 29 of the Bombay Tenancy and Agricultural Lands Act, 1948, in favour of the 
landlord is the date on which the tenancy terminates and the possession of the 
a atin TE A a 
be the starting point for the purpose of calculating mesne profits. 

Where, however, tho: Memlatdar ejecta the appli aion- and the laidioed alta atels 
succeeds before the Appellate Authority or the Revislonal Tribunal, or the High 
Court etther under art. 226 or art, 227 of the Constitution of India, then irrespective 
of the fact which particular Court or Tribunal gave the landlord the final arder 

*Decided, January 16, 1974. Second Appeal No. 225 of 1964, confirming the decree ps 
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in his favour, the order must be deemed to be the order of the Mamlatdar required 
to be passed under sub-s. (2) of s. 29 af the Act. On this construction, it is the 
date of the original order of the Mamlatdar that should be deemed to be the effective 
date for the purpose of calculating mesne profits irrespective of ite nature. 
Suryakant Ramchandra v. Shivalinga,! overruled. 
Balkisen v. Tukaram,2 approved. 

Vishnu Tatoba Patil yv, Marutirao Vishnu Lingaraij,? Ramchandra Anant v. Janerdan,‘ 
Venkatesh Narahar v., H. K. Mullas Vasant Hariba v. Jagannath,6 Chunibhai y. Nara- 
yanrao,! Dinkar Sitaram Patil v. Govind Appa} Kulkarm® and Ramchandra Dhondi- 
ram Kabre v. Kitkul Totaram Attarde, 9 referred to. 


Dr. B.R. Naik, with K.S. Bhadti, for the appellant. 
H.D. Sawant, for M.B. Kadam, for respondents Nos. 1, 7 and 13. 


DESHMUKH J. This appeal has been referred to a Division Bench by a 
learned single Judge of this Court, because he found that there were eee 
ing views on certain points of law arising under the Bombay Tenancy and 
cultural Lands Act, 1948 (hereinafter referred to as ‘‘the Tenancy Act”) 
The learned single Judge found that in the Judgments delivered by Mr. aa 
Patel and Mr. Justice Malvankar sitting singly, divergent views have been 
taken about the starting point when possession of the former tenant becomes 
unlawful for the purpose of calculating mesne profits and hence he passed the 
speaking order on September 28, 1973 and October 1, 1973, for referring this 
appeal to a Division Bench. 


For the purpose of understanding the question involved in this appeal, a 
few facts may have to be noted. The appellant here is the original plaintiff 
and he is the landlord; the respondent-defendant is the tenant of an agricul- 
tural land. It is not now in dispute that as required by s. 81 read with s. 29 
of the Tenancy Act, the plaintiff-appellant landlord terminated the tenancy 
of the defendants by the end of March 1957 by a notice served some time in 
December of 1956 and thereafter an application was filed within time for 
claiming possession of the agricultural land for bona fide personal cultivation. 
The Mamlatdar after hearing the parties rejected the application of the land- 
lord by his order dated August 30, 1958. The landlord carried an appeal to 
the District Deputy Collector, which was decided on January 6, 1960. By his 
order, the District Deputy Collector accepted the case of the landlord and 
directed ‘posseasion of half the agricultural land to the landlord from the 
tenants. The tenants then preferred a revision application to the Maharashtra 
Revenue Tribunal, but the said revision application was dismissed and the order 
of the District Deputy Collector was confirmed by the Maharashtra Revenue Tri- 
bunal by its order dated October 7, 1960. A writ matter was then instituted in 
the High Court by the tenants and it was finally decided on April 6, 1961, in 
favour of the lendlord by upholding the orders passed by the authorities be- 
low, but by giving clear directions with respect to the partition to be effected 
by the Mamlatdar before possession was delivered. It is after these orders 
were passed that the landlord-plaintiff has filed the present suit for recover- 
ing meane profits in respect of half the agricultural land for the years 1959-60, 
1960-61 and 1961-62. This suit is instituted on March 21, 1963. The said 
suit was dismissed by the trial Court in its entirety and that decree was con- 
firmed by the District Court. When Recond Appeal was argued before the 
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learned single Judge he found that the only point of law that called for PA 
sion related to the starting point from which mesne profits can be calculated 
if at all. What was accepted as basis formerly established by certain 
Bench judgment of this Court as also the Supreme Court judgment was ithat 
the mere notice terminating the tenancy by a certain date may ordinarily have 
the effect of terminating the tenancy from that date under the law of 'this 
land. But so far as agricultural lands governed by the Tenancy Act are con- 
cerned, mere notice is not enough to bring about the termination of tenancy. 
When the Mamlatdar passes an order under sub-s. (2) of s. 29 of the Tenancy 
Act, the tenancy terminates and the possession of the tenant subsequent to 
that date becomes unlawful or unauthorised and that shall be the starting 
point for the purpose of calculating mesne profits. 
However, various types of orders can be passed by the Tribunals Which 
are dealing with the applications under s. 29(2) of the Tenancy Act. In some 
cases, Mamlatdar may award possession either of the whole or a part of the 
land by taking into consideration the provisions of ss. 81A to 31D of: the 
Tenancy Act. In some cases, the Mamiatdar may reject the application of 
the landlord and either the Appellate Court or the Revisional Tribunal may 
set aside that order and pags an order in favour of the landlord. In such B 
case from what point of time does the possession of the tenant become: un- 
authorised or unlawful so as to enable the landlord to claim mesne profits, 
from the tenant? The learned single Judge found that there were ample 
authorities for the proposition that between the period of the termination of 
the tenancy by notice and the passing of the order by the Mamlatdar the 'pos- 
session of the tenant is lawful or at any rate it is not unlawful and the tenant 
has an estate in possession which comes to an end only by the order of the 
Mamlatdar and for such proposition there was ample support in the 
Bench judgment of this Court as also in the observations of the Supreme Court 
in some other judgments to which we will refer in due course. However, he 
found that Patel J. sitting singly in Balkisan v. Tukaram! held that the ‘date 
of the Mamlatdar’s order irrespective of its nature is the starting point oud 
calculating mesne profita as possession of the tenant becomes unlawful 
that date when the landlord ultimately obtains an order in his favour.) Tn 
that case the application of the landlord under s. 29 read with-s, 34 of 
the Tenancy Act (present s. 31) was dismissed by the Mamlatdar on October 
5, 1955. However, the Prant Officer allowed the appeal and revised the order, 
which was confirmed later on by the Maharashtra Revenue Tribunal agialso 
by the High Court in a writ petition. Inspite of the fact that the first Court’s 
order of Mamlatdar was of dismissal, the learned single Judge held ‘that 
October 5, 1955, the date of the first order by the Mamlatdar, is the operative 
date from which the possession of the tenant must be deemed to be unla coe 
As against this Malvankar J. in Suryakant Ramchandra v. Shivlinga? 
held that in a proceeding filed by the landlord under s. 81 read ube s. 29(2) 
of the Tenancy Act, 1948, the terminus a quo for determining the nature of 
the tenant’s possession, will be the final order, whether it is passed ‘by| the 
Mamlatdar or by the Appellate Authority under s. 74 of the Tenancy pala or 
by the revising authority under s. 76, and whether these subsequent orde 
orders confirming the original orders and/or modifying or setting aside, the 
original orders and substituting their own order as is permitted by the Ipro- 
visions of s. 78 of the Tenancy Act. Thus there is apparent conflict betyeen 
the two judgments of the single Ju . The learned single Judge writing 
the reference found that the learned Chief Justice sitting singly, while deci- 
ding Vishnu Tatoba Patù v. Marutirao Vishnu Lingaraj; ‘noted this conflict 
but did not refer the point of law to a larger Bench. The learned Ghie? 
1 68 Bom. L.R. 874. decided by Kantawala C.J., on a: 25, 
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Justice made specific reference in his judgment that he is not referring the 
conflict to a larger Bench because-he found that the judgment of the Supreme 
Court in Venkatesh Narahar v. H.K. Mulla* covered the point and afforded 
sufficient guidance. A passage from that judgment is relied upon by the 
learned Chief Justice in disposing of the said second appeal. The learned 
single Judge, however, points out, with respect, that the Supreme Court 
judgment does not concern itself with the question as to the date on which 
tenancy must be deemed to have been terminated so as to afford the starting 
point for calculation of mesne profit in respect of the land. With these obser- 
vations he referred the matter to a larger Bench. 


The only point which arises for our consideration is whether in case where 
the landlord has finally succeeded the tenancy gets terminated and the tenant’s 
possession becomes unlawful from the date of the order of the Mamlatdar irres- 
pective of its nature or from the final date of the order passed by hierarchy 
of Tribunals and Courts provided by the Tenancy Act or by other provisions 
of law like art. 226 and art. 227 of the Constitution. Before we actually 
consider this question, a brief reference may be made to a part of the argu- 
ment, which is not in serious dispute. Ordinarily when a landlord has right 
to terminate the tenancy by a notice, he does so from the date from which the 
tenancy is terminable under the Transfer of Property Act. The provisions 
of the Transfer of Property Act are made applicable to the provisions of the 
Tenancy Act by s. 3 to the extent they are not inconsistent with the provisions 
of the Tenancy Act. A claim for possession by the landlord can arise either 
under s. 81 or s. 14 and in either case the landlord ‘is obliged to give notice of 
termination as contemplated either by s. 31 or by s. 14. We are now dealing 
with the cases arising out of a. 31 read with s. 29 of the Tenancy Act. Though 
the notice terminated the tenancy by the end of March 1957, and an appli- 
cation for possession was also filed before that date as required by 8. 31, it is 
being conceded that the tenancy would not get terminated from April 1, 1957 
in terms of the notice served. This is because the notice of termination by 
itself does not give right of possession to'the landlord. He is required to ap- 
ply under suab-s. (2) of s. 29 in a prescribed form and obtain the order of pos- 
session from the Mamlatdar. Section 29(2) provides that save as otherwise 
provided in sub-s. (3A), no landlord shall obtain possession of any land or 
dwelling house held by a tenant except under an order of the Mamlatdar. 
Unless, therefore, the Mamlatdar passes an order, the right of possession does 
not materialise and the possession of the tenant in this interregnum Period 
does not become unlawful. It has been so held by the Full Bench of this 
Court in Ramchandra Anant v. Janardan’. The question before thes Full 
Bench was alightly different. The’landlord had already given a notice under 
s. 31 and made an application under s. 29 of the Tenancy Act. This had the 
effect of postponing the compulsory transfer of title in favour of the tenant. 
In the meanwhile, for another good reason falling under s. 14, the landlord sger- 
ved a second notice under s. 14 of the Tenancy Act and filed another appli- 
cation under s. 29(2). The question that arose before the Full Bench was 
whether this second notice was lawful. It was, therefore, necessary for them 
to find out the nature of the possession of the tenant after the termination of 
his tenancy by the first notice and while the proceedings under s. 31 read with 
s. 29 were still pending. It may be noted that the proceedings were then 
pending before the Appellate Court. While pointing out that the second 
notice is quite valid as it gave another cause of action to the landlord against 
the tenant, the learned Judges made the following observations, which are 
pia aa approved by the Supreme Court. At p. 641 of the ‘report, they 
observed : 

“...Under the ordinary law, if a tenant continues in posession after his tenancy 
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has been determined, his posession is protected by law and he cannot be ousted 
except in due course of law, but he has no right to possession after the termination of 
tenancy. Under the Tenancy Act, however, even after his tenancy has been deternined 
by a notloe given by his landlord, the tenant hes a legal right to continue in 
until the Mamiatiar has made an order for possession being restored to the 
During the intervening period, the tenant has an estate in possession, he 
can only be depirved by an order of the Mamlatdar.” i 
The above observations were brought to the notice of the Supreme Court 
when their Lordships were considering the case of Venkatesh Narahar v. 
H.K. Mulla. The question before the Supreme Court related to limitation for 
the application under s. 29(2) of the Tenancy Act. A tenant defaulted in pay- 
ment of rent for the years 1961-52, 1953-54 and 1964-55. The landlord 
served notice dated December 8, 1956, terminating the tenancy under 
g. 14(/)(b) of the Tenancy Act after a period of three months from the! date 
of the service of notice. He applied for possession on June 24, 1957 before 
the Mamlatdar. When the question of limitation was raised on behalf of the 
tenants it was agitated that the application was not within two years from 
the date of the notice. It was necessary to consider whether the period 
of notice of three months can be excluded; if that was done the application 
of the landlord was in time. As there was no specific provision in the Te y 
Act throwing light on the question involved, the Supreme Court observed that 
if one conceives of a starting point of limitation for claiming possession, that 
starting point must coincide with the date when the landlord has a right to 
claim possession. Unless and until the landlord has right in his favour, from 
a particular date to claim possession it could not be said that, that particular 
date should be treated as the starting point for limitation. Termination of 
tenancy by a particular date by giving three months’ notice was a statutory 
requirement under the provisions of the Tenancy Act. Simply b the 
tenancy was terminated on that date the landlord may not get right to ver 
possession. from the tenant which right might arise only when the order is 
made in his favour by the Mamlatdar under s. 29(2), when for the purpose 
of making an application within limitation that the date when the cy is 
go terminated must be deemed to be the starting point of limitation. While 
drawing this conclusion in para. 5 of the above report, their Lordships of the 
Supreme Court observed as follows (p. 1087): | 

“In spite of the termination of the tenancy, the landlord has no right to!obtain 
possession of the land without an order of the Mamlatdar under S. 2X2). Between 
the date of the termination of the tenancy and the date of the order for possession 
under 8. 20(2) the tenant continues to be in lawful possession af the land ‘and is 
lable to pay rent and not mesne profits, see Ramchandra Anant v. Janardan, at pp. 687, 
GAL. Thus on the termination of the tenancy, the right to obtain possession jof the 
land though in reality not accrued to the landlord is by a legal fiction, deemed to have 
accrued to him so that he may immediately apply under section 2X2) for an order 
for possession.” | 
It is, therefore, clear that by a legal fiction, the Supreme Court assumes the 
date of the termination of tenancy notice as the date for the commencement 
of limitation. It accepts the Full Bench view of this Court that for pur- 
pose of real termination of tenancy so as to convert the lawful p ion of 
the tenant into an unauthorised possession the material date is the date tof the 
Passing of the order by the Mamlatdar. There is, therefore, no doubt that 
the character of the tenant’s possession does not change simply beca the 
landlord gave notice terminating the tenancy from a particular date in spite 
of the fact that notice may otherwise be legal and valid. For drawing sup- 
port for the proposition that the period covered between termination of 'tenan- 
cy by notice and the passing of the Mamlatdar’s order the possession 'of the 
tenant is lawful, Malvankar J. in his judgment in the case of Suryakant 
Ramchandra v. Shivlinga has also relied upon the observations of another Full 
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Bench decision of this Court in Vasant Hartba v. Jagannath.® This judgment 
also does not apply to the specifie question that has arisen before us for deter- 
mination. Before the Full Bench the position was that the landlord obtained 
an order for possession on the ground of personal cultivation of the agricul- 
tural land but did not cultivate the same for the requisite period of twelve years. 
After some years of personal cultivation he sold the land. In the meanwhile 
the original tenant was dead and his son claimed tenancy on the same terms 
and conditions under which his father held the lease. In these circumstances, 
the Full Bench observed that on the landlord exercising the right to take 
possession for his personal cultivation the tenancy was not terminated but 
pro tanto suspended or held in abeyance and, therefore, the Full Bench held that 
on breach of the condition under which the possession was obtained the tenant 
had the right of restoration in his favour. To a limited extent this judgment 
does indicate that tenancy could not be deemed to have been terminated but 
it remains in suspense during the twelve years of personal cultivation by the 
landlord. However, we do not think that this judgment directly assists us in 
solving the question which has arisen before us. No direct support can also 
be drawn from the judgment of the Supreme Court in Chunibhas v. Narayan- 
rao’ for the purpose of drawing the same inference that the tenancy of the 
tenant or lawful possession of the tenant continues beyond the tiller’s day 
when proceedings for possession by the landlord are pending. . In this case, the 
Supreme Court was called upon to consider the effect of a pending applica- 
tion of the landlérd either under s. 29 read with s. 31 or under s. 29 read with 
s. 14 of the Tenancy Act. Their Lordships observed that in either case the 
tenant would become purchaser ‘‘on the postponed date’’, that is to say when 
the application would be finally rejected, but if the application suceeeded the 
tenant would not become a purchaser. It is, therefore, argued that when the 
application of the landlord under either of these sections comes to be rejected 
the transfer of title takes place in favour of the ‘tenant’. In either of these 
cases the tenancy was required to be terminated by the landlord by notice 
but that notice has not the effect of terminating the tenancy because it was 
only the tenant who can become the owner under the Tenancy Act either on 
the tiller’s day -or on the postponed date. In view of the above discussion 
there can hardly be any doubt that a mere notice has not the effect of ter- 
minating the tenancy and the character of the tenant’s possession cannot be 
deemed to have been changed. 


We may also point out the two judgments delivered by the learned Chief 
Justice sitting singly in Dinkar Staram Pati v. Govind Appaji Kulkarn® and 
Vishnu Tatoba Pati v. Marutirao Vishnu Langaraj. Only one of them was 
cited before the learned single Judge who made the present reference. In 
Vishnu Tatoba Patil v. Marutirao Vishnu Lingaraj, the learned Chief Justice 
quoted a passage from the Supreme Court judgment in Venkatesh Narahkar v. 
H. K. Mulla and observed that the date of termination of tenancy gets post- 
poned until the order by the Mamlatdar is passed under s. 29(2). He also 
relied on the same report in the judgment in Dinkar Sitaram Patil v. Govind 
Appay Kulkarni which was delivered on April 24, 1978, while the other, Vishnu 
Tatoba Patù v. Marutirao Vishnu Lingaraj was decided on April 25, 1973. In 
Dinkar Sitaram Pati v, Govind Appayn Kulkarms, the learned Chief Justice 
observed that the Maharashtra Revenue Tribunal passed an order of eviction 
on January 17, 1962 and the possession of the tenant became unlawful there- 
after for the first time. In the other Appeal the M r himself had passed 
the order in favour of the landlord on August 12, 1960, and the learned Chief 
Justice observed that that would be the starting point from which mesne pro- 
fits can be calculated. Both seem to create an impression that in one judg- 
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ment the learned Chief Justice is in agreement with Patel J. while in the: other 
appeal he is in agreement with Malvankar J. It is obvious that the matter 
does not seem to have been addressed from the point of view from which it has 
now been addressed to us. 

What we are required to consider is the effect of s. 29(2) of the Tenancy Act 
in the proceedings under s. 31 of the Tenancy Act. The undisputed facts of 
the present case show that the Mamlatdar dismissed the application on August 
80, 1958, but the Deputy Collector granted it on January 6, 1960, and that 
order is confirmed by the Maharashtra Revenue Tribunal on October 7, 1960, 
and the High Court on April 5, 1961. Until the High Court finally disposed 
of this litigation it was a pending matter before various Tribunals and Courts. 
When can, therefore, the tenancy of the present respondent-tenant be deemed 
to have come to an end! Whether on August 30, 1958 as held by Patel |J. in 
Batkisan v. Tukaram, or on October 7, 1960 as specifically observed by Malvan- 
kar J. in Suryakant Ramchandra v. Shsvlinga, or on April 5, 1961 by the, logi- 
cal extension of Malvankar J.’s judgment, though he has specifically kept the 
question open regarding the orders passed by the High Court in writ matters? 
There is not the least doubt that the landlord canuot obtam possession unless 
he obtains an order from the Mamlatdar under subs. (2) of s. 29. ; The 
language of sub-s. (2) of s. 29 is very clear and unambiguous. It- is only the 
order of the Mamlatdar that enables the landlord to obtain possession. How- 
ever, this order of the Mamlatdar is subjected to appellate and revisional juris- 
diction. The order of the Mamlatdar under s. 29 can be appealed agai to 
the Collector under's. 74(/) of the Tenancy Act and against the order of the 
Collector under s. 74 revision application is provided to the Maharashtra Re- 
venue Tribunal under s. 76 of the Tenancy Act. Though the Tenancy; Act 
does not so provide the orders passed under this Act are open to be corrected 
by the High Court in its powers of superintendence under arts. 226 and! 227 
of the Constitution. In respect of the powers of Appellate and Revisional 
Tribunals the Legislature has made the following provisions in s. 78: 


“78. (1) The Collector in appeal and the Maharashtra Revenue Tribunal in appeal 
under section 75 and in revision under section 76 may confirm, modify or rescind the 
order in appeal or revision of its execution or may pass such other order as may seem 
legal and just in accordance with the provisions of this Act. 

(2) The orders of the Collector in appeal or of the Maharashtra Revenue Trilunal 
in appeal or revision shall be executed in the manner provided for the execution of the 
orders of the Mamlsttdar and Tribunal under section 73.” | 
The Collector in appeal and the Maharashtra Revenue Tribunal either in appeal 
or in revision as the case may be have all the powers to confirm, modify or rescind 
the order under appeal or revision or its execution and they are further entitled 
to pasa such other orders as may seem legal and just according to the provi- 
sions of this Act. When the Mamlatdar for instance rejects the application 
of a landlord for possession and the Collector or the Revenue Tribunal kets 
aside that order and directs the possession being delivered either of the whole 
property or a part of the property, such an order of the higher Tribunal does 
not fall under the earlier three expressions ‘‘confirm’’, ‘‘modify’’ or ‘‘rescind’’ 
the earlier orders. To some extent it can be said that the order is rescinded 
when positive order for delivery of possession is passed. It is only in the last 
clause of sub-s. (/) of s. 78 that the Tribunals are authorised to pass 
other order as may seem legal and just in accordance with the provisions of 
the Tenancy Act. When, therefore, the Mamlatdar rejects the application pn- 
der s. 31 read with s. 29 and the higher Tribunals make order for delivery, of 
possession, they do so because they consider such an order legal and just in 
accordance with the provisions of the Act, viz. s. 31 read with s. 29 and'no 
other. | 

Now the question arises as to how the order of the Mamlatdar and the orders 
passed by the higher Tribunals are to be executed. So far as the Mamlatdar’s 
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orders are concerned a provision is contained in sub-s. (2) of s. 73. When it 
deals with the question of possession, the manner of execution is the one pro- 
vided by s. 21 of the Mamlatdars’ Courts Act, 1906, as if it was the decision 
of the Mamlatdar under the said Act. There is, however, a proviso to which 
we will refer to a little later. The orders of the higher Tribunals are also 
executable in the same manner as provided by this sub-section as is clear from 
the provisions of sub-s. (2) of s. 78. Even the orders of the higher Tribunals are 
executable under the provisions of s. 21 of the Mamlatdars’ Courts Act, 1906. 

Now, what is the nature of these orders so far as execution is concerned! 
They undoubtedly give the status of being the orders of the Mamlatdar under 
the provisions of Mamlatdars’ Courts Act. Subsection (2) of s. 29 requires 
substantive order of the Mamlatdar in favoyr of the landlord for obtaining 
possession. No other provisions have been brought to our notice which deal 
with the passing of the order in favour of the landlord. If the above provi- 
sions are. the total provisions, it would be logical and reasonable to hold that 
the orders passed in appeal or revision are being treated by the Legislature as 
orders of the Mamlatdar as required by sub-s. (2).of s. 29 of the Act. When 
the landlord sueceeds ultimately, irrespective of the fact which particular 
Tribunal gave him the final order in his favour it must be deemed to be the 
Mamlatdar’s order falling under sub-s. (2) of s. 29, which enables him to ob- 
tain possession under the Tenancy Act. 

Incidently, the settled law which we have discussed above also shows that on 
the passing of the Mamlatdar’s order in favour of the landlord the tenancy of 
the tenànt comes to an end and the character of his possession changes from that 
point of time. He has no authority of any law nor any estate in possession in 
his favour after an order for possession is passed under the Act in favour of 
the landlord. Tenancy Act is a social legislation and a departure from nor- 
mal law of the land. Volition of the landlord to bring about termination of 
tenancy is taken away even though the landlord has valid ground in his favour 
for termination of the tenancy. It is the Mamlatdar’s order after proper in 
‘quiry under the Act that brings about the termination of tenancy. This is in 
& way special protection given to the tenant against the landlord, who may 
take advantage of the ignorance of the tenant. The only question is whether 
on principle and in the absence of any clear provision in the Tenancy Act, 
this protection should be extended beyond a reasonable limit. If there are 
good grounds to be noticed under the provisions of the Act itself it could be 
possible to extend to the length to which these provisions carry the protection. 
The protection, however, is only till the Mamlatdar’s order is passed. We 
assume that the Legislature had some original basis in ita mind while affording 
certain protection to the tenant. In order to make our point of view clear we 
will take two instances to demonstrate it. Taking the view which Mr. Justice 
Malvankar has taken, would lead to a very incongruous and undesirable posi- 
tion. Assume that there is a landlord who has filed two separate applications 
against two different tenants based on’ identical facts. The Mamlatdar who 
heard the two applications passed identical orders of possession in favour of 
the landlord. One of the tenants being poor and being straightforward per- 
son accepts the legality of the order and does not proceed ahead as he has no 
wherewithal to spend in the litigation to take up the matter to the appellate 
and revisional Tribunals. Let us assume that the other tenant is a rich person 
and is also not straightforward like the other one. He files an appeal before 
the Deputy Collector as also a revisional application before the Revenue Tribu- 
nal. We may also assume that a dismissal order is passed by the Tribunal and 
then he makes an attempt before the High Court and files a writ petition but 
ultimately fails. All these proceedings adopted by him may easily consume 
about 2 or 8 years at least as our usual experience shows. Now, in these two 
identical cases of facts can it be said that the law is different in these two cases 

starting point for calculation of mesne profits? Where the tenant 
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is elther able to or is inclined to take resort to remedies to higher ERR sy cau 
the law be made to depend upon his volition? If the tenant avails of further 
remedies open to him the termination of tenancy gets postponed and if he does 
not proceed further the point of calculating the mesne profits is brought earlier. 
We see no logic in creating such artificial situation. It is expected t the 
question of termination will be properly considered by the Mamlatdar and he 
would pass appropriate order. It is, however, quite possible that his order 
may not be always correct and it is necessary to provide a machinery for cor- 
rection by providing appellate and revisional tribunals. However, thé only 
order that is contemplated is one by the Mamlatdar and the orders passed by 
the higher Courts and Tribunals would be deemed, in our view, to be the orders 
of the Mamlatdar required to be passed under sub-s. (2) of a. 29, Tenanpy Act. 
If there is an order passed by any other higher Tribunal it must be deemed to 
be an order passed by the Mamlatdar. On this construction of the previsions 
of the Tenancy Act we do not understand why the date of the original order of 
the Mamlatdar should not be deemed to be the effective date irrespective of its 
nature. 

The learned single Judge while making reference, has pointed out that in other 
litigations ordinarily the decision though given later on relates back; to the 
date of the institution of the suit. That principle is also not available in the 
cases arising out of the Tenancy Act. As we have already pointed out earlier 
the law in that behalf is now settled. Neither the date of demand notice, nor 
the date of the application of the landlord would be the relevant date; itis only 
the date of the passing of the order of the Mamlatdar that is made televant 
for the provisions of this Act. Since these are statutory provisions and this 
is only the protection that the Tenancy Act givea to the tenant, we are of the 
view that when the final order in favour of the landlord is passed awarding 
him posseasion that order must be deemed to be the Mamlatdar’s order irre- 
spective of the fact which Court or Tribunal passed it, and treat it as the order 
passed by the Mamlatdar. To postpone the effective date to the date of orders 
of the higher Tribunals is to put premium on dishonesty of litigants or 
their capacity to undertake litigation. A tenant having no cause of action in 
his favour but having wherewithal to fight litigations might unserupulouasly 
prolong the litigation by filing appeals and revision applications under the 
Tenancy Act. During these 2 or 3 years which he may so gain he is entitled to 
remain on the land by paying rent, which is hardly five times the assessment 
and by avoiding to pay mesne profit which is normally much higher than rent 
of agricultural land. 

So far as the broad proposition of postponing the date from the date men- 
tioned in the notice is concerned, there seems to be authority and good logical 
reason for taking it ahead to the date of the passing of the Mamlatdar’s order. 
Even under s. 15 of the Tenancy Act, where surrender by the tenant ia per- 
mitted the tenancy does not come to an end on the date of the filing of| the ap- 
plication for surrender. Not only that the surrender is required to be in 
writing, but it must be verified before the Mamlatdar in the prescribed man- 
ner. The termination of tenancy either on grounds which the landlord might 
allege or the termination which is voluntarily brought about by the tenant by 
surrender must be supported by examination by the Mamlatdar of the bona 
fides thereof and an appropriate order in that behalf. Once, however, such 
an order is made it must be deemed to have been made under a. 1a of the 
Tenancy Act and there seems to be no justification for further postponing the 
date of termination of tenancy and cessation of legal rights of the tenant. The 
date of the order of the Mamlatdar under s. 29(2) would be in our View ter- 
minus a quo for converting the nature of the tenant’s possession in that behalf. 
We are in agreement with the view expressed by Mr. Justice Patel in Bdlkisan’s 
ease which is as follows (p. 877): ao 

“...No doubt, the difficulty would arise if the Mamlatdar refuses possession in 
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which case the landlord has to file an appeal. But then since the terminus a quo is 
the Mamlatdar’s order, the Collector In appeal does nothing but that what the Mamlat- 
dar ought to have dane and, in my view, therefore, when an order of Mamlatdar re , 
fusing to deliver possession elther on appeal or revision or a further application to the 
High Court is made, it must relate back to the date of the Mamlatdar’s order refusing 
to deliver possezaion, and, that being so, tn effect, therefore, the order must be deemed 
to have been made when the Mamlatdar made his earliest order.” 


This view will obviate all difficulties and would be clearly logical. In view of 
the absence of any other provision in the Tenancy Act except those contained in 
s. 29(2) and s. 78, we are unable to accept the reasoning of Malvankar J. in 
Suryakant Ramchandra v. Skivlenga. The learned Judge has observed that it 
is the date of the final order which determines the termination of tenancy and 
not the date of the first order. In a given case where neither party goes ahead 
the order of the Mamlatdar may well represent the final order. However, ac- 
cording to him when further proceedings are undertaken under the Act, it is the 
date of the final order that should determine the termination of tenancy. We 
have already pointed out that such view leaves it entirely for the tenant to de- 
cide whether he will be able to postpone the date of termination of the tenancy, 
in spite of the fact that he may have no merits at all in his favour. We do not 
think that proviso to s. 73, sub-s. (2) can be pressed in favour of holding that 
the Legislature itself wanted to postpone the date until the expiry of the period 
of appeal. Sub-section (2) of s. '73 of the Tenancy Act provides how the Mam- 
latdar’s or the Tribunal’s orders are to be executed. Having provided the 
machinery and the method of execution a proviso is added to that sub-section 
which says that such orders shall not be executed till the expiry of the period of 
appeal or, as the case may be, of application for revision as provided in s. 79. 
What is canvassed before us is that the order ofthe Mamlatdar is not per se 
executable but the party has to wait until the final order is passed or till the 
expiry of the period of appeal. In the same manner for the execution of the 
appellate order the party in whose favour the order is passed must wait until 
the period for revision application as provided by s. 79 is over. What is argued 
is that the provisions of the Act themselves contemplate filing of the appeal 
and the revision. When appeal or revision is so filed the appellate or the 
revisional authorities would ordinarily be passing an order staying the execu- 
tion of the order of the Mamlatdar. Since it is assumed that normally a tenant 
may not be able to take up further remedies at once, a protection has already 
been statutorily granted by granting time for execution. From this alone it 
does not mean that each tenant or a lessor as the case may be is expected to go 
ahead or must go ahead for taking advantage of the remedies provided. From 
this enabling provision alone we do not think that it should be assumed that 
the date of the termination of tenancy itself gets postponed in spite of the 
order of the Mamlatdar in favour of the landlord. When we are taking this 
view that might appear to be a view contrary to the one taken by the Division 
Bench of thig Court in Ramchandra Dhondiram Kabre v. Ketkul Totaram 
Attords.® Malvankar J. in his judgment has referred to the order passed by 
the Division Bench of this Court consisting of Patel and Palekar JJ. 

That was an order passed by the Division Bench while summarily rejecting 
the first appeal. We took out the original judgment from the file and we 
find that there is no reference to the facts at all. We also do not find what 
precisely were the points raised by the appellant and what were the dates of 
the orders passed by various authorities. The other side’s point of view had 
not been heard at all and it appears to be a short order passed upon certain 
assumptions. It does not appear to be an order passed after exhaustive argu- 
ments and after taking into account pros and cons of the question of law involv- 
ed. A judgment of this type which can be deseribed as per incuriam would 
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not constitute a precedent and would not bind subsequent Division Benches. 
In our view there is no effective judgment of the Division Bench or of a ‘Court 
having parallel jurisdiction and the judgments which have created conflict are 
the judgments delivered by the learned single Judges of this Court. For 
the reasons already stated above we think that the Judgment in Balkisan’s 
case lays down the correct law and we are in agreement with it. It would, 
therefore, follow that in the present case, from the date of the first order 
passed by the Mamlatdar, i.e. August 30, 1958, the tenancy of the defendant- 
respondent stood terminated as and from that ‘date, and the character of his 
possession has changed from the next day, i.e. from August 31, 1958, and the 
respondent had no legal authority of any kind to remain in possession there- 
after and his possession can be described as wrongful. The learned counsel 
for the respondent pointedly referred to the definition of mewne profits contained 
in el. (72) of s. 2 of the Code of Civil Procedure, 1908. ‘‘Mesne profits’’ of pro- 
perty means those profits which the person in wrongful possession of such pro- 


perty actually received or might with diligence receive therefrom, together with 


interest on such profits ete. The essential character of the possession must be 
wrongful before mesne Te can be ordered against a party. In the view that we 
have taken, the character of possession of the respondent-defendant became 
wrongful and he became liable to pay mesne profits to the plaintiff-appellant 
from that date. In that view of the matter the claim for mesne profita for 
the years 1959-60, 1960-61 and 1961-62, which is the subject-matter of the suit, 
is awardable to the plaintiff-appellant and it is in time in its entirety as the 
suit is filed on March 21, 1963. It appears that the claim of the plaintiff at 
Rs. 300 per year is reasonable looking to the acreage and the assessment of the 
land. The plaintiff will be entitled to recover a sum of Rs. 900 from the 
defendant together with interest at 6 per cent. per annum from the date of 
the institution of the suit till realisation. He will also get his costs in all 
the Courts from the defendant. 


In the result, the appeal is allowed with costs throughout. 
Appeal alowed. 


FULL BENCH. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, Mr. Justice Tulzapurker and 
Mr. Justice Bhasme. 
SUSHILABAI NAGESH CHANDOREKAR v. THE STATE OF 
MAHARASHTRA.* 

Maharashtra Agricultural Lands (Ceiling on Holdings) Act (Mah. Act XXVII of 1961), 
Seca, 19, 20, 21, 18, 2(14), (17), (28), (30), 3, Preamble—Bombay Tenancy and Agri- 
cultural Lands Act (Bom. LXVII of 1948), Secs. 31, 31A to 31D, 5, @A, #B, 88C, 
Chapter III-AA, 15, 32E, 32P, 35A—Bombay Tenancy and Agricultural Lands (Vidarbha 
Region and Kutch Area) Act (Bom. XCIX of 1958)—Hyderabad Tenancy and Agricul- 
tural Lands Act (Hyd. XXI of 1950}—Whether under 2. 19 of Ceilings Act landlord 
entitied to resume for personal cultivation only half or whole of surplus delimited 
land held from him by person into whose holding enquiry is being held under s. 18 
of Act— Non-obstante clause, whether plenary and unqualified. 


A landlord, under the provisions of s. 19 of the Maharashtra Agricultural Lands 
(Celling on Holdings) Act, 1961, is entitled to resume for personal cultivation only 
so much of the surplus land as he will be entitled to resume under the relevant 
tenancy law applicable to him with such restrictions as are applicable qua the extent 
of the area that can be resumed. 


* Decided, November 5/68, 1973. Special 10967, 385 to 327 of 1968, 875-876 of 1968, 
Civil Application No. 283 of 1968 (with Special 421 of 1968, 548 of 1968 and 601 to 604 
Civil Applications Nos. 2769 of 1967, 2086 of of 1968). 
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Narhar Rangnath Pade v. The State of Maharashtra,! approved. 
The extent of the operation of the non-obstante clause depends upon the place 
where it is kept and the limitations subject to which it is prescribed. There is no 
absolute rule that in all cases a non-obstante clause is always plenary and unqua‘fied. 


Special Civil Application No. 282 of 1968. 
. M. Mhamane, for the petitioner. 
. C. Pratap, Assistant Government Pleader, for opponent No. 1. 
Special Civil Application No. 2769 of 1967. 
. V. Sals, for the petitioner. 
. C. Pratap, Assistant Government Pleader, for opponent 1. 
K. R. Bengert with Mrs. C.K. Bengers, for opponent No. 2. 


Special Civil Application No. 2986 of 1967. 
V. M. Lanaye, for the petitioner. 
S. C. Pratap, Assistant Government Pleader, for opponent No. 1. 


Special Civil Applications Nos. 825 of 1968 to 327 of 1968, 375 of 1968, 376 of 
1968, 421 of 1968, 548 of 1968 and 601 of 1968 to 604 of 1968. 
B. Y. Deshmukh, for R.W. Adik, for the petitioners. 
8S. C. Pratap, Assistant Government Pleader, for opponent No. 1. 


Kantawana.C, J. The question that arises for consideration before the Full 
Bench is whether under the provisions of s. 19 of the Maharashtra Agricultural 
Lands (Ceiling on Holdings) Act, 1961 (Maharashtra Act No. XXVII of 1961) 
(hereinafter referred to as ‘‘the Ceiling Act’’) a landlord is entitled to resume 
for personal cultivation only half or whole of the surplus delimited land held 


from him by the person into whose holding enquiry is being held under s. 18 
of the Ceiling Act? 


For the purposes of this case we propose to confine our attention only to the 
facts existing in Special Civil Application No. 282 of 1968. Mahadeo Maruti 
Boravake, respondent No. 2, is a tenant holding various pieces of land for 
agricultural cultivation. He in the aggregate held 157 acres and 27 gunthas. 
The lands held by him were of more than one class and the total area held by 
him when converted into a corresponding area of dry crop land under the 
provisions of the Ceiling Act admeasured 301 acres and 284 gunthas. The 
Ceiling Act came into force on January 26, 1962. On July 14, 1962 respon- 
dent No. 2 submitted a return as required by the provisions of s. 12 of the Ceil- 
ing Act. After giving public and individual notices as required to be given 
under s. 17 an enquiry was held by the Ceiling Authority, the District Deputy 


_ Collector, Sub-Division Sangamner. Having regard to the provisions of the 


Ceiling Act he held that respondent No. 2 was entitled to hold an area of 108 
acres of dry crop land and the rest of the lands held by him namely 193 acres 
and 284 gunthas of dry crop lands were surplus lands. . These surplus lands 
were held by him from more than one landlord. Sushilabai Chandorkar, the 
petitioner, owned out of these lands held by respondent No. 2, three pieces of 
land bearing survey Nos. 142, 148 and 299 in all admeasuring 32 acres and 23 
gunthas situate at Baramati, district Poona. After conversion into dry erop 
lands these lands owned by the petitioner became equivalent to dry crop lands 
admeasuring 89 acres and 12 gunthas. These lands were leased by the peti- 
tioner to respondent No. 2 for cultivation of sugarcane. Pursuant to a notice 
given to the petitioner as required by the provisions of the Ceiling Act, she 
appeared during the course of the enquiry and ‘claimed that she was entitled 
to restoration of possession of entire 82 acres and 23 gunthas (being equiva- 
Tent of dry crop lands admeasuring 89 acres and 12 gunthas) as she required 


L (1971) Spectal Civil Application No. Deshpande JJ., on March 8, 1971 (Unrep.). 
1918 of 1968, decided by K. Desai and 
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the same for personal cultivation. She was holding no other land. The Dis 
trict Deputy Collector held that she was entitled to restoration of possession in 
respect of 16 acres and 114 gunthas. Aggrieved by the order of the! District 
Deputy Collector an appeal was preferred by the petitioner before the Maha- 
rashtra Revenue Tribunal, and it was dismissed by an order dated April 17, 
1967. Aggrieved by this order passed by the Maharashtra Revenue Tribunal 
the petitioner has filed this Special Civil Application under art. 227 of the 
Constitution of India contending that she is entitled to the entire 82 acres and 
23 gunthas held by respondent No. 2 from her as tenant as they formed part 
of the surplus lands. 

Mr. Sal, who appears on behalf of the petitioner in one of thead Special 
Civil Applications, contended that s. 19 of the Ceiling Act confers an in- 
dependent right of resumption in favour of a landlord ; that a landlord under 
that section is entitled to restoration of possession if the conditions laid down 
in els. (a) and (b) of the said section are fulfilled; that the expression “‘it ap- 
peara’’ used in that section is wide enough to include that prema facie the land- 
lord has a right of resumption for personal cultivation in respect of, the sur- 
plus land or a part thereof under the relevant tenancy law applicable to such 
land; that there is a non-obstante clause ‘‘notwithstandmg anything a ae 
in that tenancy law” appearing in the substantive provisions of the ‘said sec- 
tion; that the effect of this non-obsiante clause is plenary and ungu and 
the limitations imposed by the relevant tenancy law should not 7 invoked for 
determining the extent of area of surplus land that the landlord is entitled to 
resume; that the right referred to in sub-s. 19(b) of the Ceiling Act is a right 
simpliciter for resumption of land and not the right circumscribed by the 
conditions imposed by the relevant tenancy law for its enforcement; that 
having regard to the scheme of the Ceiling Act and especially s. 1 thereof 
the petitioner as landlady is entitled to possession of all surplus pieces of land 
held by the tenant respondent No. 2 from her so long as her total holding after 
such restoration of possession does not exceed the ceiling area as p 
by the Ceiling Act. The other counsel who appeared for the petitioners i in the 
various Special Civil Applications have adopted this contention, but Mr. Desh- 
mukh on behalf of the petitioners in some of those Special Civil Applications 
made a submission in the alternative. He submitted that having regard to 
the scheme of the Ceiling Act and especially s. 19 thereof, a landlord is entitled 
to possesaion of all surplus lands held from him by the tenant so long as his 
total holding after such restoration of possession does not exceed the ceiling 
' area as fixed by the Bombay Tenancy and Agricultural Lands Act, 1948 (Bom- 
bay Act No. LXVII of 1948) (hereinafter referred to as ‘‘the Tenancy Act’’). 

There are more than one decision of single Judge as well as Division Bench 
of this Court wherein the right of a landlord for restoration of possession under 
s. 19 of the Ceiling Act has been considered and uniformly in these! decisions 
the view taken is that the extent of the surplus lands of which the landlord is 
entitled to restoration of possession under s. 19 of the Ceiling Act must be 
determined having regard to the relevant limitations imposed by th e oe 
priate tenancy law. This Special Civil Application when it came up for 
before Malvankar J. he felt that several aspects which needed ti 
were not placed before the Division Bench in the various matters desided by 
them and he thought it fit that the matter be considered by a Da Bench 
which ultimately referred it to a Full Bench. 

As the preamble of the Ceiling Act shows that Act was enacted ae alia 
for securing the distribution of agricultural land as best to subserve the com- 
mon good; it was considered expedient in the public interest to impose a mari- 
mum limit or ceiling on the holding of agricultural land in the State: of Maha- 
rashtra, to provide for the acquisition of land held im excess of the ceiling and 
for the distribution thereof to landless and other persons. Thus under the 
preamble of the Act the object of the Ceiling Act is to so distribute the agricul- 
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tural lands as to subserve the common good, to impose a ceiling on the holding 
of agricultural land and to provide for the acquisition of land in excess of the 
ceiling and for distribution of the same to landless and other persons. The 
Act was to come into force on such date as the State Government may by noti- 
fication in the Official Gazette appoint in that behalf. A notification was 
issued making the Act applicable with effect from January 26, 1962 as the 
said date was declared as the appointed day. 

This objective of the Act is sought to be achieved by s. 3 which lays down 
that in order to provide for the more equitable distribution of agricultural 
land amongst the peasantry of the State of Maharashtra and in particular, to 
provide that landleas persons are given land for personal cultivation on the 
commencement of this Act, there shall be imposed to the extent, and in the 
manner hereinafter provided, a maximum limit or ceiling on the holding of 
agricultural land throughout the State. How this obective is to be achieved 
can be ascertained if the scheme of the Act is carefully scrutinised. Section 2 
of the Act contains definitions of various words and phrases used in the Act. 
The lands are classified into different types of irrigated lands and dry crop 
lands. Section 2(/4) defines the expression ‘‘to hold land’’. It means ‘‘to be 
lawfully in actual possession of land as owner or as tenant’’ and the word 
‘‘holding’’ has to be construed accordingly. As defined in s. 2(/7) a landless 
person has to satisfy three conditions: (1) he must be a person who does not 
hold any land for purposea of agriculture; (2) he must earn his livelihood 
principally by manual labour on agricultural land and (3) he intends to take 
to agriculture. The expression ‘‘relevant tenancy law’’ is defined in s. 2(26) 
and it means (a) in relation to the Vidarbha region of the State of Maha- 
rashtra, the Bombay Tenancy and Agricultural Lands (Vidarbha Region and 
Kutch Area) Act, 1958; (b) in relation to the Hyderabad area of the State, 
the Hyderabad Tenancy and Agricultural Lands Act, 1950 and (c) in relation 
to the rest of the State, the Bombay Tenancy and Agricultural Lands Act, 
1948. The word ‘‘tenant”’ is defined in 8. 2(30) and it means a person who 
holds land on lease, and includes a person who is deemed to be a tenant under 
the relavant tenancy law and ‘“‘landlord’’ means a person from whom land is 
held on lease by a tenant and includes a person who is deemed to be a land- 
lord under the relevant tenancy law. Section 4 of the Ceiling Act prohibits 
every person from holding land in exceas-of the ceiling area and declares that 
the area in excess of the ceiling is to be regarded as surplus land. Having re- 
gard to quality, fertility and other relevant factors the ceiling area is fixed 
for different types of land differently and even for land situate in different 
local areas. In order that the object sought to be achieved by the Ceiling Act 
may not be frustrated Chapter III of the Act imposes restriction on alienations 
and acquisitions of land and provides for consequences of contraventions of 
the provisions thereof. Appropriate provisions are made by Chapter IV for 
determination, delimitation and declaration of surplus land. Section 12 pro- 
vides for submission of returns by the landholder within the time prescribed 
therein. Section 14 empowers the Collector to hold an enquiry in respect of 
every person holding land in excess of the ceiling area and makes it obligatory 
upon him to determine the surplus land held by such person. The Various 
sub-sections of this section prescribe the authority before whom the landholder 
is required to submit such returns for the purpose of holding an enquiry. 
Section 16 of the Act provides that where a person holds land in excess of the 
ceiling area, and the whole or part of such land is subject to an encumbrance, 
then subject to the provisions of sub-s. (Z) of s. 10 and sg. 15 he shall retain 
such encumbered land, whether he is the owner or tenant thereof up to the 
extent of the ceiling area. Subsection (2) thereof provides that subject to 
the provisions of sub-s. (/), a person ghall be entitled to select the lands he 
wishes to retain with himself, up to the ceiling area. Section 17 provides for 
issue of a public notice and giving of individual notices to persons interested 
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before an enquiry is held as contemplated by s. 14. The matters which are 
to be ascertained while holding an enquiry are enumerated in s. 18. We will 
like to refer to two of the matters which miter alia are required to be ascer- 
tained. They are in cls. (g) and (A) as under: 


“(g) what is the total area of land held ab die dimes oF tie -eaquiry. Aba Whale ite 
area of land which the person is entitled to hold? 

(h) whether the land is held by the person as tenant, and if so, whether his landlord 
has a subsisting right of resumption of the land for personal cultivation, under the re- 
levant tenancy law applicable thereto?”’ 


Sections 19, 20 and 21 of the Ceiling Act are important for the purpose of 
determination of the question referred to us and they are as under: 


“19. Where, during any inquiry into the holding of any person other than a hold- 
ing of any industrial undertaking or holding consisting of ane or more compact blocks 
which the State Government may with a view to maintaining its integrity notify in 
this behalf under the last preceding section, it appears that— 

(a) the whole or any pert of the surplus- land, delimited diris bront peau: 
gions, is held by that person from a landlord, and 

(b) the landlord has a right of resumption for personal cultivation in respect of that 
land or a part thereof under the relevant tenancy law applicable to such land, 
the Collector shall (unless that right is subject to proceedings before any court, tribunal 
or other authority at the time of such inquiry), notwithstanding anything contained in 
that tenancy law (but without prejudice to any right to resume land which is not 
delimited as surplus land), restore possession to the landlord of so much only of the 
surplus land, as he is entitled to resume; and the balance, if any, shall be surplus land. 

20. (1) For the purpose -of deciding the extent of land. which should be restored 
to the posession of the landlord under section 19, the Collector shall issue a notice 
calling upon the landlord,—. 

(a) to state his claim for restoration of possession of such surplus land for the 
purpose of that section; 

(b) to show cause why the balance of such land should not be deemed to be sur- 
plus land. 

(2) Such notice shall require the landlord to appear personally or by agent before 
the Collector on the date, and at the time and place therein mentioned (such date not 
being earlier than fifteen days after the issue ‘of the notice). 

(3) On the date fired under sub-section (2), or-on any other day or days to which 
the inquiry is adjourned, the Collector shall, after hearing the landlord or his agent 
and any other person interested in the surplus land and who are present, and after 
conalidering any evidence adduced, ascertain— 

(a) whether the landlord is entitled to restoration of the possession of the whole or 
any part of such surplus land, and if so, the area and other particulars of such land; and 

(b) whether the balance of any such land shall be surplus land, and if so, the 
extent and particulars of such land. 

21. (1) Aa goon as may be after ih Collector “has “considered “the qidtiars eenid 
to in section 18 and the questions, if any, under sub-section (3) of section 20, he shall 
make a declaration stating therein his decision, on:— 

(a) the total area of land which the person is entitled to hold as the ceiling area; 

(b) the total area of land which is in excess of the ceiling area; 

(c) the name of the person to whom possession of land is to be restored under 
section 19, and area and particulars of such land; 

(d) the area, description and full particulars of the land which is delimited as 
surplus Iand; 

. (e) the area and particulars of land, out of surplus land, in respect of which the 
right, title and interest of the person holding it is to be forfeited to the State 
Government...” 


Chapter V of the Act provides for payment of the amount of compensation to 
persons whose interests are affected by the application of the provisions of the 
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Act. Chapter VI of the Act provides for distribution of surplus land, and the 
procedure to be followed in respect thereof. 

The question that is referred to us depends upon the right of a landlord for 
restoration of possession as conferred by s. 19 of the Act. Section 19 of the 
Act imposes an obligation upon the Collector to restore possession to the land- 
lord of so much only of the surplus land as he is entitled to reaume subject to 
the limitations prescribed therein. Before the operative part of this section. 
can come into play, two conditions precedent must be fulfilled. During the 
enquiry into the holding of any person under s. 18 of the Act it must appear 
that (a) the whole or any part of the surplus land, delimited under the fore- 
going provisions is held by that person from a landlord and (b) the landlord 
has a right of resumption for personal cultivation in respect of that land or 
a part thereof under the relevant tenancy law applicable to such land. If 
these conditions precedent are fulfilled, then the operative part of s. 19 casts 
an obligation upon the Collector subject to the limitations therein prescribed 
to restore possession to the landlord of so much only of the surplus land as he 
y aa to resume and declares that the balance, if any, shall be surplus 
an 

The first contention that has been urged on behalf of the petitioners in 
these Special Civil Applications is that s. 19 of the Ceiling Act confers an in- 
dependent power upon the landlord to resume land and such power is confer- 
red independently of the right that such landlord will have under the relevant 
tenancy law. In order to appreciate this contention it is not merely manera 
to confine our attention to the provisions of s. 19, but it is equally necessary to 
refer to the matters which are to be enquired into under s. 18 of the Ceiling 
Act while holding an enquiry. As cl. (A) provides, one of the matters which 
the Collector during the course of an enquiry has to determine is whether any 
land is held by the person as tenant, and if so, whether, his landlord has a sub- 
sisting right of resumption of the land for personal cultivation, under the rels- 
vant tenancy law applicable thereto. This enquiry is necessary because one of 
the conditions precedent to be fulfilled before the operative part of s. 19 can 
come into play is that it must inter alia appear to the authority holding the 
enquiry that the landlord has a right of resumption for personal cultivation 
in respect of that land or a part thereof under the relevant tenancy law appli- 
cable to such land. When this and other conditions are fulfilled then the 
Collector is under an obligation to restore possession to the landlord of so 
much only of the surplus land as he is entitled to resume. These are not isolat- 
ed independent provisions but they are provisions correlated to each other and 
any part thereof is not to be divorced from the rest. Actually s. 19 itself 
does not confer any right upon a landlord to resume land held from him by a 
tenant. It merely casts an obligation upon the Collector to restore possession 
to the Jandlord of so much only of the surplus land as he is entitled to resume. 
Right to resume is not conferred by this section but it must be available under 
the relevant tenancy law applicable to such land. Restoration of possession 
to the landlord is not unlimited but it is subject to the restriction prescribed 
by the section itself, namely, so much only of the surplus land as he (land- 
lord) is entitled to resume. In our opinion, s. 19 itself does not confer power 
‘ of resumption on a landlord, nor is our attention drawn to any other provision 
of the Ceiling Act which confers such power of resumption on a landlord. The 
only provision which entitles a landlord to resume is contained in the relevant 
tenancy law as defined in s. 2(26) of the Ceiling Act. Section 19 itself does 
not confer an independent right on a landlord to resume land held from him 
by a tenant. 

In the operative part of s. 19 a non-obsiante clause appears because omitting 
the unnecessary words it provides ‘‘the Collector shall ... notwithstanding 
anything contained in that tenancy law (but without prejudice to any right 
to resume land which is not delimited as surplus land), restore possession to 
B.L B.—s5, 
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the landlord of so much only of the surplus land, as he is entitled to me 
and the balance, if any, shall be surplus land.” Undoubtedly, the operative 
part contains a non-obstante clause to the effet ‘‘notwithstandmg anything 
contained in that tenancy law.” Standing by itself regard being had to the 
language of the section it may in some cases have plenary and unqtUalified 
application, but there is no absolute rule that in all cases a non-obstante plause 
is always plenary and unqualified. The extent of the operation of the non- 
obstante clause depends upon the place where it is kept and the limitation 
subject to which it is prescribed. On a plain reading of the operative part 
of s. 19 it is quite clear that notwithstanding the fact that a non-obsiante 
clause is used in the operative part, it has not been given a completely’ total 
plenary and unqualified effect, but its effect is curtailed by the limitations 
which are prescribed in the operative part of the section itself. Two of the 
limitations are quite patent. The first limitation is that the non-obstante clause 
is not to affect the right of a landlord to resume land which is not delimited 
as surplus land and the second limitation is that the landlord is entitled to 
restoration of possession of so much only of the surplus land as he is entitled 
to resume. As the power of resumption is conferred only by the relevant 
tenancy law, all the relevant provisions of tenancy law, which are gefmane 
and applicable in determining the extent of the area which a landlord ‘is en- 
titled to resume, are not to be overlooked. It was urged that a landlord un- 
der the operative part of s. 19 is entitled to all his surplus land held by a 
tenant so long as the total holding of such landlord after reatoration of pos- 
session does not exceed the ceiling area as fixed under the Ceiling Act' or in 
the alternative it was submitted that in so far as the total holding of such 
landlord after such restoration of possession does not exceed the ceiling area 
as fixed under the relevant tenancy law. If such was the intention òf the 
Legislature then. the section would have been entirely differently worded: The 
section does not say omitting the unnecessary words that the Collector shall 
restore possession to landlord of all his surplus land held from him by the 
tenant so long as the total holding after such restoration of possession does 
not exceed the ceiling area as determined under the Ceiling Act or in the 
alternative the ceiling area as determined under the relevant tenancy law. ~ 
On the contrary the concept of the ceiling area as determined under the Ceil- 
ing Act is absent because the words are ‘‘ahall restore possession to the land- 
lord of so much only of the surplus land as he is entitled to resume.’’: Thus 
on a plain reading of s. 18 read with s. 19 it is quite clear that the éxpres- 
gion ‘‘so much only of the surplus land as he (landlord) is entitled ito re- 
gume’’ has reference to the extent of the right which is conferred upon a 
landlord to resume the land held from him by the tenant under the on 
tenancy law. 

That such is the correct interpretation or amplitude of the provisions of 
s. 19 of the Ceiling Act is made clear by the provisions of s. 20 as well ag s. 21. 
Section 20 of the Ceiling Act prescribes the manner of considering the claim 
of landlord to land under s. 19. The very opening part of subs, (I ) starts 
with the words ‘‘For the purpose of deciding the extent of land which should 
be restored to the possession of the landlord under s. 19. ‘‘The extent of 
land’’ to be restored to the possession of the landlord depends upon the ex- 
tent of his right to resume land held from him by a tenant. Before! deter- 
mination as regards the extent of the area to be restored possession :to the 
landlord, s. 20 confers a right upon a landlord to be heard and that is why 
he has to be given a notice by the Collector as prescribed in s. 20. Such po- 
tice to show cause requires a landlord to state his claim for restoration of pos- 
seksion of such surplus land for the purpose of that section and to show cause 
why the balance of such land should not be deemed to be surplus land. The 
expression ‘‘surplus land’’ used in connection with the balance of the surplus 
land, means the land remaining after the claim under s. 19 is satisfidd. As 
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sub-s. (3) of s. 20 shows, one of the matters to be ascertained by the Collector 
is whether the landlord is entitled to restoration of possession of the whole 
or any part of such surplus land, and if ao, the area and other particulars 
of such land. He has also to ascertain whether the balance of any such land 
shall be surplus land, and if so, the extent and particulars of such surplus 
land. That the extent of right of a landlord for restoration of Possession is 
only limited to the extent to which such landlord is entitled to resume land 
held from him by a tenant and the restrictions, if any, imposed under the 
relevant tenancy law, upon the extent of the right of resumption will be at- 
tracted for determining the area of the surplus land of which possession should 
be restored to the landlord under s. 19 is clear from s. 20. Even the contents 
of a declaration to be made by the Collector at the end -of an enquiry clearly 
support that view, as is provided by the different things to be stated in such 
a declaration as prescribed by s. 21(/) of the Ceiling Act. Thus reading ss. 18, 
19, 20 and 21 of the Ceiling Act it is quite clear that the right of a landlord 
to resume is such right as is conferred upon him by the relevant tenancy law and 
it will be subject to all the restrictrons which are imposed by the relevant tenancy 
law in relation to the extent of the area of which resumption can be claimed 
by the landlord. The very language of these sections clearly negatives the 
contention on behalf of the petitioners that the landlord is entitled to all the 
surplus lands held from him by the tenant so long as his total holding after 
such restoration of possession does not exceed the ceiling area as determined 
under the Ceiling Act, 


Under s. 19 of the Act a landlord is entitled to restoration of possession of 
so much only of the surplus land as he is entitled to resume. If regard be 
had to the provisions of the relevant tenancy law, then the extent of the land 
of which the landlord is entitled to resume possession varies with the category 
of landlord and various other circumstances. For illustrating this point we 
will merely refer to a few of the provisions of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948 (the Tenancy Act). The Tenancy Act contains 
different provisions as a result of which a landlord will be entitled to resume 
land for personal cultivation held from him by a tenant. Reference can be 
had to the provisions of Chapter II of the Tenancy Act which deals with 
Bpecial rights and privileges of tenants and provisions for distribution of land 
for personal cultivation. Section 31 of the Tenancy Act confers a right upon 
a landlord to terminate tenancy for personal cultivation and non-agricultural 
purpose. Sub-section (J) thereof provides that notwithstanding anything con- 
tained in ss. 14 and 80 but subject to ss. 31A to 31D (both inclusive), a land- 
lord (not being a landlord within the meaning of Chapter DI-AA) may, after 
giving notice and making an application for possession as provided in sub-s. (2), 
terminate the tenancy of any land (except a permanent tenancy), if the land- 
lord bona fide requires the land for any of the following purposes: (a) for 
cultivating personally, or (b) for any non-agricultural purpose. Sub-sec- 
tion (2) thereof preacribes the time and the manner of giving of such notice 
and the making of the application. Sub-seection (3) extends the time for ter- 
mination of the tenancy and making of application where a landlord is a minor, 
or & widow or a person subject to mental or physical disability. The date in 
each one of these specified classes of disabled landlords is different and it is 
prescribed by the relevant sub-clauses of subs. (3). As the language of 
sub-s. (7) of a. 81 of the Tenancy Act shows, a landlord has not an unlimited 
right to terminate the tenancy of a land held from him by a tenant but such 
a right of termination of tenancy is inter alia made expressly subject to the 
provisions of ss. 81A to 31D (both inclusive). If regard be had to some of 
the provisions of these ss. 81A. to 31D, it is quite clear that the right of ter- 
mination of tenancy conferred by Chapter III of the Tenancy Act is subject 
to more than one limitation so far as the extent of the area in respect of 
which the tenancy can be terminated is concerned. For example, reference 
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may be made to cl. (a) of s. 3LA which prescribes the conditions of termina- 
tion of tenancy. That section says that the right of a landlord to terminate 
a tenancy for cultivating the land personally under s. 31 shall be subject to 
the following conditions. For our purpose it is sufficient to refer to condi- 
tion (a) namely, ‘‘If the landlord at the date on which the notice is given 
and on the date on which it expires has no other land of his own or has not 
been cultivating personally any other land, he shall be entitled to take posses- 
sion of the land leased to the extent of a ceiling area.’’ Condition (b) lays 
down that if the land cultivated by him personally is less than a celling area, 
the landlord shal? be entitled to take possession of so much area of the land 
leased as will be sufficient to make up the area in his possession to the ex- 
tent of a ceiling area. Thus conditions (a) and (b) contained in s. 381A are 
by way of limitations upon the right of a landlord to terminate the tenancy 
of a tenant under Chapter UI. <A further limitation on the extent of the 
right to terminate the tenancy is imposed by s. 81B. It snter aka provides 
that in no case a tenancy shall be terminated under s. 31 in such manner 
as will result in leaving with a tenant, after termination, less than half the 
' area of the land leased to him. It may be urged that when the question 
of restoration of possession out of surplus land held by a tenant is to be con- 
sidered under s. 19 of the Ceiling Act, s. 31B may not be regarded as a limi- 
tation, but, in our opinion, such an approach will be contrary to the scheme 
and intention to the Legislature and will be illogical. Under the Tenancy Law 
a right is conferred upon a landlord to terminate the tenancy subject to the 
limitations therein preseribed. So, when such right of a landlord is subject 
to a condition which is worded in such a manner that half the area of the 
land leased to a tenant must remain with him, a corresponding limitation is 
east upon the right of a landlord that he will not be entitled to terminate 
the tenancy in respect of more than half the area leased by him to the tenant. 
It should not be overlooked that the various restrictions imposed by as. 381A 
and 31B and other sections are cumulative and each one of the restrictions is 
operative before an order of termination of tenancy of a particular Piece of 
land and determination of the extent of the area, can be passed in favour of 
the landlord. Thus under Chapter II even upon a plain reading of ss. 31A 
and 31B it is quite clear that the landlord has not an unlimited right to re- 
sume possession of the land by terminating the tenancy of a tenant. His 
right of termination is subject to limitations which deal with the extent of the 
area. One of the limitations under the Tenancy Act is that his total bold- 
ing in any event should not exceed a ceiling area as prescribed by s. 5 and 
the other is contained in s. 81B. Section 19 of the Ceiling Act does not con- 
tain any provision or even a suggestion indicating that only one type of limi- 
tation qua the extent of the land to be resumed should be mvoked and the 
other should be overlooked. Thus a case of a landlord who is entitled to 
terminate the tenancy for personal cultivation under Chapter III of the 
Tenancy Act and consequently to resume possession is limited even qua extent 
by the various restrictions imposed in Chapter II. 


Chapter III-A of the Tenancy Act contains special provisions for lands 
held on lease by industrial or commercial undertakings and by certain persons 
for the cultivation of sugarcane and cather notifled agricultural produce. In 
this Chapter are contained only two sa. 43A and 48B. Sub-section (J) of 
s. 43A inter alia provides that the provisions of ss. 4B, 8, 9, 9A, 9B, 9C, 10, 
10A, 14, 16, 17, 17A, 17B, 18, 27, 81 to 31D (both inclusive), 82 to SOR (both 
inclusive), 338A, 33B, 33C, 48, 63, 63A, 64 and 65 shall not apply to various 
classes of land which are prescribed in els. (a) to (c) thereof. Clanse (a) 
refers to land leased to or held by any industrial or commercial undertaking. 
Clause (b) refers to leases of land granted to any bodies or persons other than 
those mentioned in cl. (a) for the cultivation of sugarcane or the growing 
of fruits or flowers or for the breeding of livestock. If the provisions of 
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sub-s. (1) of s. 48A stood by themselves, then in view of the provisions there- 
of, the limitati imposed by ss. 31 to 31D upon a landlord’s right to ter- 
minate the 'tenan y and to resume land will not be attracted. However, the 
provisions of gub-s. (3) of s. 48A lays down that notwithstanding anything 
contained in sub-ss. (J) and (2), it shall be lawful for the State Government 
to direct, by notification in the Official Gazette that the leases or lands, as the 
case may be, to which the provisions of sub-ss. (/) and (2) apply, shall be 
subject to such conditions as may be specified in the notification, in respect 
of (a) the duration of the lease, (b) the improvements to be made on the 
land and the formation of cooperative farming societies for that purpose and 
financial assistance to such societies; (e) the payment of land revenue, irri- 
gation cess, local fund cess and any other charges payable to the State Gov- 
ernment or any local authority; or (d) any other matter referred to in sec- 
tions mentioned in subs. (/). In exercise of the powers conferred by sub-s. (3) 
of s. 43A, the Government issued a notification bearing No. G.N.R.D.-6157/ 
173483-M dated February 14, 1958 published in the Bombay Government 
Gazette, Part IV-B at p. 157. This notification was later on amended by a 
supplementary notification dated October 8, 1969. This notification as amend- 
ed provides that 

“In exercise of the powers conferred by sub-section (3) of section 43-A of the Bom- 
bay Tenancy and Agricultural Lands Act, 198 (Bom. LXVI of 1948), the Government 
of Bombay hereby directs that the leases of land referred to in clause (b) of sub-section 
(1) of the said section 43A and to which the provisions of sub-section (1) of the said 
section 43A apply shall be subject to the following conditions, namely:— 

Conditions as to the duration and termination of lease.... 

2. If a lessor bona fide requires any land so leased by him for cultivating it per- 
sonally or for any non-agricultural use, such lease may, subject to the conditions men- 
Honed in sections 31A, 31B, 31C and 31D, be terminated by the lessor by giving the lessee 
a month’s notice in writing stating therein the reasons for the termination of the lease.” 


Thus even in respect of lands inter alia let for cultivation of sugarcane or 
growing of fruits or flowers or for the breeding of livestock the restrictions 
imposed by ss. 31A to 31D are attracted. In respect of such lease of land a 
landlord has not an unrestricted right for termination of tenancy but inter 
alia in respect of the extent of the area for which the tenancy can be termi- 
nated and possession can be resumed restrictions imposed under ss. 81A to 
31D are attracted. Even in a case covered by condition No. 2, by the proviso 
to this condition an exception is carved out in respect of a lessor whoge hold- 
ing does not exceed economic holding and who earns his livelihood principally 
by agriculture or by agricultural labour. Condition No. 2 in this notifica- 
tion contains the following proviso: 

“Provided that, if the holding of a lessor does not exceed one economic holding and 
such lessor earns his livelihood principally by agriculture or by agricultural labour, the 
conditions mentioned in sections 31A and 31B shall not apply, but the leseor’s right 
to resume land shall be subject to the conditions mentioned in clauses (b) and (c) of 
sub-section (5) of section 38B, with this modification that clause (ce) of the said sub- 
section (5) shall be read as if for the words ‘the commencement date’ appearing therein 
the words, letters, figures and brackets ‘the date of Government Notification, Revenue 
and Forests Department, No. TNC 6760/9667-M(SpL), dated the 8th October 1969’ were 
substituted.” 


Thus even in a case covered by s. 43A a further provision has been made which 
is relevant so far as the extent of the area of the land of which tenancy can 
be terminated and possession can be resumed to the landlord. 


For an illustration, reference can be made even to the case of a certificated 
landlord as regards his right of tenancy and as regards his right of termination 
of tenancy. Ordinarily a certificated landlord means a landlord who holds a 
certificate issued to him under sub-s. (4) of s. 88C. Section 38B confers a 
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special right upon a certificated landlord to terminate tenancy for personal 
cultivation. Sub-section (/) thereof provides that: | 


“Notwithstanding anything contained in section 31, SLA or 3IB a certificated lend- 
lord may, after giving notice and making an application for possession as provided in 
sub-section (3) terminate the tenancy of an excluded tenant, if the Iandlord bong fide 
requires such land for cultivating it personally”. 


The procedure to be followed for termination of tenancy by giving a eee 
is prescribed by the other sub-sections of s. 33B. As regards the extent of 
the area in respect of which a certificated landlord can terminate the cy, 
the same is prescribed by subs. (5) of s. 33B. It will suffice if reference is 
made only to condition (b) prescribed in this sub-section: 

“(b) The landlord shall be entitled to terminate a tenancy and take possession of 
the land leased but to the extent only of so much thereof as would result in both! the 
landlord and the tenant holding thereafter in the total an equal area for personal culti- 
vation—the area resumed or the area left with the tenant being a fragment, - 
standing, and notwithstanding anything contained in section 31 of the Bombay - 
tion of Fragmentation and Consolidation of Holdings Act, 1947.” 
These provisions therefore show that there are different types of restrictions 
qua termination of tenancy and resumption of land by a certificated landlord. 

Chapter III-AA contains special provisions for termination of tenancy; by 
landlords who are or have been serving members of the armed forces and for 
purchase of their lands by tenants. This special category of landlords namely 
persons serving in the armed forces, has been conferred a special right to 
terminate tenancy and the restriction of personal cultivation is not impoped 
by the provisions contained in Chapter ITI-AA. Further the provisions, of 
Chapter I-AA permit a member serving in the armed forces to terminate 
the tenancy in respect of the entire land held from him by a tenant. 

The provisions of the Tenancy Act to which we have referred by way|of 
illustration indicate that the relevant tenancy law contemplates different cate- 
gories of landlords who may be entitled to terminate a tenancy aud imposes 
different types of restrictions as regards the extent of the area in respect ‘of 
which such categories of landlords can terminate the tenancy and resume p 
session. 

On behalf of the petitioners it was s further urged that apart from the above 
provisions of the Tenancy Act there are several other sections under which a land- 
lord is entitled to resume land held from him by a tenant. Reference was 
made to the provisions of ss. 15, 32E, 32P and 35A of the Tenancy No 
Section 15 of the Tenancy Act deals with termination of tenancy by surr 
der thereof. Sub-section (2) of that section smier alsa provides 


“Where, a tenant surrenders his tenancy, the landlord shall be entitled to re 
the land so surrendered for the like purposes, and to the like extent, and fn so far 
as the conditions are applicable subject to the Hke conditions, S tl ea 
31 and SLA for the termination of tenancies,” 
This section does not talk of resumption but deals with a right of a landlord 
to retain possession of the surrendered land. Section 32E of the Tenancy 
provides that the balance of any land after the purchase by the tenant under 
s. 32 shall be disposed of in the manner laid down in s. 15 as if it were land 
surrendered by the tenant. This also is not a case of resumption, but it tale 
ease of a right to retain land which has been treated on the same footing as 
land surrendered. Section 32P deals with power of Tribunal to resume and 
dispose of land not purchased by tenant. Actually this section does not deal 
with right of a landlord to resume land but it confers power upon the Tri- 
bunal or the Government to resume land which is covered by the provisions 
of subs. (/) thereof. Under s. 82P there is no case of resumption by a land- 
lord as such but the resumption is by the Tribunal or the State and the land 
is to be disposéd of im "E manner prescribed by that section. Section 35A 
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deals with determination of excess land cases and sub-s. (2) thereof provides 
that the excess land determined under sub-s. (J) shall be at the disposal of 
the Tribunal under s. 832P. Thus the provisions of 9, 82P are indirectly in- 
voked so far as disposal is concerned and disposal is at the hands of the Tri- 
bunal. Thus none of the sections to which our attention is invited deals with 
a landlord’s right to terminate tenancy and to resume possession of land leas- 
ed by him to the tenant for personal cultivation. This group of sections, in 
our opinion, are of no assistance for determining the extant of the right which a 
` landlord hag in respect of resumption of land held from him by a tenant. 

Thus on a plain reading of s. 19 of the Ceiling Act, it is quite clear that 
notwithstanding the presence of a non-obstantes clause the extent of the sur- 
plus land of which the landlord is entitled to possession is limited to the 
extent to which he is entitled to resume land under the relevant tenancy law. 
Such right will depend upon the category to which the landlord belongs and 
the other relevant circumstances of the case. Every landlord bas not a uni- 
form right so far as the extent of the area that can be resumed is concerned. 

Our attention is drawn to several decisions of this Court—some of them of 
single Judge and some of them of Division Bench. We will only like to refer 
to one of these decisions, of K.K. Desai and Deshpande JJ. delivered in Nar- 
har Rangnath Pade v. The State of Maharashira.! Deshpande J. who deliver- 
ed the judgment of the Bench has inier alta observed in paras. 8 and 4 of his 
judgment that the words ‘‘notwithstanding anything contained’’ in s. 19 
have to be read with the words ‘‘so much of the land as he is entitled to re- 
gume’’, According to him s. 19 provides that the landlord is entitled to re- 
sume only to such extent as he is entitled to do under the relevant tenancy 
law. In our view, this is a correct interpretation of s. 19 of the Ceiling Act 
and the'landlord is not entitled to restoration of possession of all the surplus 
lands held from him by a tenant in so far as the total holding of such landlord 
after taking into account the land restored to him does not exceed the ceil- 
ing area as fixed under the Ceiling Act. The right of a landlord to resume 
land is subject to the limitations which are prescribed by the relevant provi- 
sions of the Tenancy Act which we have discussed above by way of illustra- 
tion including the limitation upto the ceiling area prescribed by the Tenancy 
Act as well as the other limitations imposed upon the extent of the area. Thus, 
in our opimion, the question referred to us can be answered as under: 

“Under the provisions of section 19 of the Celling Act a Iandlord is entitled to re- 

sume for personal cultivation only so much of the surplus land as he will be entitled 
to resume under the relevant tenancy law applicable to him with such restrictions as 
are applicable qua the extent of the area that can be resumed.” 


Petitioner Sushilabai Chandorkar in Special Civil Application No. 282 of 
1968 is a landlady owning 33 acres and 22 gunthas of land which were leased 
out by her to respondent No. 2 for sugarcane, cultivation. Her case is cover- 
ed by the provisions of s. 43A and in view of the Notification dated February 
14, 1958 as amended on October 8, 1969 the restriction imposed by s. 81B is 
enter alia attracted. She will not under the circumstances be entitled to more 
than the area awarded to her by the order of the District Deputy Collector 
and confirmed by the Maharashtra Revenue Tribunal. The rule in this Spe- 
cial Civil Application is therefore discharged with costs. 

So far as the other Special Civil Applications are concerned, we refer them 
back to the learned single Judge for disposal of them according to law having 
regard to the view taken by us on the question referred to us. 


Order accordingly. 


L (1971) Special Civil tion No. Deshpande JJ., on March 8, 1971 (Unrep.). 
LOLS io 1968, decided by K Desai and i 
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ORIGINAL CIVIL. 


Before the Hon'ble Mr. R. M. Kantawala, Chief Justice, and Mr. Justice Tulrapwrkar. 


RAMESH KRISHNA RAO v. THE STATE BANK OF INDIA.* 

State Bank of India (Officers and Assistants) Service Rules, 1957, Rules 18, @-51, 4, 17, 
19, 20, 32, 97, 99-101—Service Rules, whether in the nature of bye-laws having force 
of lato—Whether they constitute contractual terme and conditions of service—Ter- 
mination of service of employee in breach of Service Rules, whether nullity—Em- 
ployee whether entitled to re-instatement or only to damages against Bank—Master 
and servant—State Bank of India Act (XXII of 1955), Secs. 43, 17, 49, 50, 3, 16(5), 
18, 19, 24, 25, 37-29, 32, 33—State Bank of India (Subsidlary Banks) Act (XXXVII! 
of 1939), Secs. 5(2), 6(2)(3), 701), 2401), 25, 42, 46, 47, 62, 63—Conmetifation of India, 
arts, 12, 14, 18, 46, 19(1)(g}—State Bank of India whether “other authority’ under 
art. 12 of Constitution of India. 


The State Bank of India (Officers and Assistantes) Service Rules, 1957, framed by 
the Central Board of the Bank cannot be regarded as bye-laws: they partake of the 
nature of being contractual terms of employment. 

V. Ramiah v. State Bank of India,! agreed with. 

Dattatraya v. State Bank of -India,2 dissented from. 

Even if it is assumed that the State Bank of India (Officers and Assistants) Service 
Rules, 1957 are bye-laws having been framed by the Bank in the exercise of its in- 
herent powers or under s. 43(1) of the State Bank of India Act, 1955, stil, having 
regard to the nature, contents and binding effect of these Service Rules, they cannot be 
. regarded ag being bye-laws having the force of law. This is so because these Service 
Rules pertain to the service conditions of the employees of the Bank, they possess no 
' binding’ force proprio vigore but only by the consent of the employees and the Bank 
and they affect and bind only those who have consanted thereto and not the public 
generally or some section of the public. Beyond the consent of the parties there is 
no other sanction bebind these Rules by way of penalty for non-observance or non- 
compliance thereof. Their.functlon is not to supplement the general law. 

Indian Atrlines v. Sukhideo Ra? and Kruse v. Johneon,4 applied. 
Strat Municipality v. C. K. F. Tellis,5 referred to. 

Where, therefore, the petitioner-employee alleged that the order of termination of 
his services issued under Rule 18 was in violation of Rules 49 to 51 of the State Bank 
of India (Officers and Assistants) Rules, 1957 and sought to have the order quashed, 
it wes held: 

(f) that the mere fact that fixation of terms and conditions of service of the officers, 
adyisers and employees has been done by framing different sets of Service Rules 
applicable to each class did not have the effect of taking the concerned officer or 
adviser or employee out of category of purely master and servant relationship nor 
could it elevate him to the position of having acquired a status; 

U.P. 5. W. Corpn., Lucknow v. C. K. Tyagi and Indian Airlines v. Sukhdeo Rat,’ 
referred to. 

(H) that the Service Rules were not bye-laws but were a set of Rules embody- 
‘ing the terms and conditions of service on contractual basis; 

(iH) that, evan if it be assumed that the Service Rules were bye-laws, still they 
were not bye-lawa having the force of law; and 

Gv) that, therefore, the remedy of the petitioner would lie in damages for wrong- 
ful termination of his service and he was not entitled to get the tmpugned order 
quashed and seek re-instatement 
‘ The State Bank of India does not fall within the expression “other authority” oc- 
curring within the extended definition of “State” given in art. 12 of the Constitution 
of India. It is not every corporation created by statute whatever be its fimctions 


*Decided, Jaa 31j 1, 1974. 8 [1971] A.LR. 8.C. 1838. 
OCT. A No, 101 of 1969 (0.C.J. Misc. 1898 | 2 Q. B. 91. 
Potition No. 568 of 1967). 978] ALR. S.C. 855. 

1 [1964] A.I.R, Mad. 835. 970] A.LR. S.C. 1244. 

a Hose | A-I.R. M.P, 114. 971| ALR, S.C. 1828. 
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that would fall within the expression “other authority” occuring in the extended 
definition of “State” as given in art. 12 of the Constitution; such corporation must 
have within its powers some functlons which partake of the nature of governmental 
or quasi-governmental functions, 
Electricity Board, Rajasthan v. Mohan Lal,’ explained. 
Pramodrai Shamaldas v. L. I. Corp. Umesh Chandra v. V. N. Stagh,™ Mohinder 
Singh v. Union of India, S. V. Raman v. M. S. W. Corpn.® and S. L. Sharma v. L. I. 


Corporation, referred to. 
Tas facts appear in the judgment. 


D. R. Dhanuka, for the appellant. 
H.M. Seervas, Advocate General, with Atil Setalvad, instructed by Crawford 
Bayley & Co., for the respondents. 


TULZAPURKAR J. This appeal has been preferred by one Ramesh Krishna 
Rao (original petitioner) against the judgment and order passed by Vimadalal 
J. on duly 24, 1969 whereby the learned Judge dismissed his petition being 
Mise. Petition No. 568 of 1967. 


A few facts giving rise to the filing of the petition may be stated: The 
petitioner was appointed as a Probationary Assistant in the State Bank of 
India (respondent No. 1) with effect from November 3, 1959. When that post 
was offered to him on October 30, 1959 the petitioner was furnished with the 
cyclostyled copy of the State Bank of India (Officera and Assistants) Service 
Rules governing his services in the Bank and was informed that he will be re- 
quired to sign the declaration in form ‘A’ appended to the Rules. By his 
letter dated November 3, 1959 he accepted the appointment and as required by 
Rules he paid a sum of Rs. 1000 as and by way of security deposit and signed 
the requisite declaration in the prescribed form ‘A’ agreeing to be bound by 
the Rules. On August 1, 1962 the petitioner was confirmed in his service: 
under the resolution of the Central Board of Directors of the Bank and due 
intimation of such confirmation was given to him by respondent No. 1’s letter 
dated August 30, 1962. It may be stated that he was confirmed as the State 
Bank Officer, Grade HI. On November 21, 1964 he was posted at Bhopal as 
an Accountant and he reported for duty there on December 9, 1964 and actual- 
ly took over the complete -charge of his post on December 22, 1964. Under 
Office Order dated July 21, 1965 under telephonic instructions he was asked to 
hand over emergency charge of the Accountant’s post to one T.B. Chincholi 
and he was asked to proceed on a month’s leave. However, under fresh tele- 
phonic instructions which were communicated to him by the Agent of the Bho- 
pal Branch on July 23, 1965 it appears that the leave was cancelled and he was 
transferred to Bombay where he was asked to join at the Head Office after 
availing of the usual joining time after being relieved from Bhopal Branch. 
He, however, did not report for duty at Bombay Head Office on July 28, 1965 
when he was expected to do but reported for duty on August 23, 1965. Since, 
according to respondent No. 1 Bank, the petitioner’s absence at the Bombay 
Head Office from July 28, 1965 to August 28, 1965 was unauthorised, it was 
regarded as misconduct on his part, in respect of which, after giving him an 
opportunity to give his explanation, he was punished by way of censure on 
November 11, 1965. The petitioner’s appeal to the Secretary and Treasurer 
of the Bank against the punishment by way of censure was thereafter dis- 
missed on November 18, 1966. It appears that in the meantime on November 
3, 1965 the petitioner was posted at Reva Branch of the State Bank of India. 
He proceeded on leave for a month while he was working at Reva on January 

8 [1967] ALR. S.C. 1857. 11, [1969] A.LR. Delhi 170. 


9 (1968) 71 Bom. L.R. 286. 12 [1971] ALR. Mad. 431. 
10 [1968] ALR. Pat, 3, F.B. 18 [1970] A.L.J. 214. 
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17, 1967 and was due back at the Bombay Head Office on February 17 1967 
He applied for -extension of leave by one month but before the on of 
granting extension of leave was considered, respondent No. 1 Bank thought 
fit to terminate his services in the interest of Bank. By a letter of the! Man- 
aging Director dated February 16, 1967 the petitioner was informed that the 
Hxecuuve Committee of the Central Board of the State Bank had resolved that 
his services be terminated in terms of Rule 18 of the State Bank of India 
(Officers and Assistants) Services Rules on payment of three months’ 

in lieu of notice and his services were actually terminated with effent tro 
February 18, 1967. By his advocate’s notice dated March 28, 1967 the; peti- 
tioner challenged the aforesaid termination of his service on the ground that 

the termination was not termination simpliciter but in reality it was an order 
of dismissal though worded in innocuous terms to circumvent a departmental 
inquiry provided for under Rules 49, 50 and 51 before dismissing an offloer. 
He also challenged his transfer from Bhopal to Bombay Head Office under 
telephonic instructions on July 23, 1965 as having been motivated by extra- 
neous considerations and mala fide. He called upon respondent No. 1 Bank 
to withdraw the so-called termination of his service, failing which legal action 
was threatened. Thereupon the petitioner filed Mise. Petition No. 568 of 
1967 on the Original Side of this Court, principally seeking twp reliefs: 
(i) quashing or setting aside the order of termination of his services by an ap- 
propriate writ and (11) a declaration that Rule 18 under which such termina- 
tion had been effected was unconstitutional and void. He also prayed that the 
legality of his transfer from Bhopal to Bombay on July 23, 1965 should be 
examined by the Court and the same be set aside by an appropriate writ. 

On behalf of the two respondents viz. The State Bank of India (respondent 
No. 1) and V. T. Dahejia, the then Chairman of the Central Board of the State 
Bank of India (respondent No. 2), aí affidavit in reply dated February 19, 
1968 was filed denying the several submissions and grounds on which the two 
impugned orders were sought to be challenged. Inter alia, it was contehded 
that the Service Rules governing the Officers and Assistants employed by 
respondent No. 1 were not statutory rules and the petitioner could | not 
challenge the respondent’s authority to terminate his services in exercise of its 
contractual right by way of a writ. In other words, it was contended that the 
Service Rules which governed the terms of employment of the petitioner with 
the respondent Bank were in the nature of contractual terms and as such Mey 
if the termination was in breach of any Rule it would be a wrongful ter 
tion and his remedy lay in damages and he was not entitled to get a declaration 
that the said termination was illegal or the same should be quashed or set aside 
and he be regarded as having continued in service. On merits, it was con- 
tended that the services of the petitioner were terminated after respondent 
No. 1 was satisfied that such termination was in the best interest of the Bank 
and the circumstances leading to the termination of the petitioner’s services 
were set out in great detail in para. 10 of the said affidavit. It was er 
pointed out that respondent No. 1 had properly resorted to Rule 18 and 
was no question of the respondent holding any enquiry under Rules 49 50 
of the said Rules before terminating his services as submitted by the i 
. tioner. 

Before the learned Judge the petitioner pressed four grounds on the basis 
of which he challenged the termination of his services. In the first place; he 
contended that Rule 18 of Service Rules was violative of art. 14 of the Consti- 
tution and was void, inasmuch as, the State Bank was ‘State’ as defined in art! 12, 
that the said rules had the force of law and that these conferred unguided and 
unfettered discretion upon respondent No. 1 Bank. Secondly, he contended 
that the Executive -Committee of the Central Board had no power to pass ithe 
order terminating his services and the same was, therefore, bad; the only 
authority who could have passed such an order was the.Central Board itself. 

| 
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Thirdly, he urged that the order of termination was arbitrary, mala fide and 
was passed in violation of rules of natural justice. The learned Judge has re- 
corded in his judgment that the petitioner gave up the ground of mala fide. 
Lastly, he contended that Rule 18 had been wrongly applied inasmuch as Rules 
49 to 51 ought to have been resorted to because the order of termination was 
really an order of dismissal. The learned Judge negatived all the contentions 
urged by the petitioner before him. He took the view that it was not possi- 
ble to hold that respondent No. 1 Bank which was an independent Corporation 
incorporated in 1955 was ‘other authority’ within the extended definition of 
the expression ‘State’ as given in art. 12 of the Constitution. He further 
held that the relevant rules had not been framed under s. 50 of the State Bank 
of India Act, 1955 as was contended for by the petitioner, inasmuch as, s. 50 
was not a provision which could be resorted to for framing service rules govern- 
ing conditions of service ‘of the various employees of respondent No. 1 Bank; 
he, therefore, held that the relevant rules were not statutory rules having force 
of law and in that view of the matter it was not possible for him to accept the 
contention that Rule 18 was violative of art. 14 of the Constitution. He accep- 
ted the respondents’ contention that the Executive Committee of_the Central 
Board had the requisite power to pass the order terminating the services of 
the petitioner under Rule 18. He further took the view that it was a case of 
simple termination and not a case where any resort to Rules 49 to 51 should 
have been made by respondent No. 1 Bank. He did not permit the petitioner 
to challenge the transfer order. Having thus rejected all the grounds on 
which the termination was challenged, he dismissed the petition. The peti- 
tioner has come up in appeal. 

At the outset it may be stated that though the petitioner has challenged the 
legality and/or propriety of both the orders, the order terminating his ser- 
vices dated February 15, 1967 as well as the order dated July 23, 1965 trans- 
ferring him from Bhopal to Bombay, in view of the facts and circumstances 
of the case we do not think it would be possible for him to successfully challenge 
the order of transfer dated July 23, 1965. Though Mr. Dhanuka appearing for 
the petitioner did not give up the challenge to the said order, he did not seriously 
press the same before us. Obviously on admitted facts, though with some reluct- 
ance at'the initial stage, the petitioner must be taken to have acquiesced in the 
said order of transfer inasmuch as he reported himself for duty at the Bombay 
Head Office on August 28, 1965 and worked there till he was transferred to 
Rewa in November 1965 and having regard to the material that has been 
placed by the respondents in the affidavit in reply, it will have to be held that 
he was transferred to Bombay in the interest of respondent No. 1 Bank. Having 
acquiesced in the order we do not think it would be open to him to challenge 
that order. Principally, therefore, Mr. Dhanuka attacked the order terminat- 
ing the petitioner’s services with effect from February 18, 1967 in this appeal. 
Though in the trial Court that order was challenged on several grounds, in this 
Court Mr. Dhanuka challenged it substantially on two grounds. In the 
first place, he contended that this was not a case purely between master and 
servant where the petitioner would be entitled to have the remedy in damages 
for wrongful dismissal but it was a case where the petitioner’s services had 
been terminated under certain rules framed hy the Central Board of res- 
pondent No. 1 Bank and the relevant service rules so framed by the Central 
Board were in the nature of bye-laws having the force of law that cast a 
mandatory obligation upon respondent No. 1 Bank to observe them and an 
order of termination in breach of the same will have to be regarded as a 
nullity. Secondly, he contended that respondent No. 1 Bank was ‘other au- 
thority’ within the extended definition of the expression ‘State’ in art. 12 of 
the Constitution and if respondent No. 1 could be regarded as ‘State’ within 
the meaning of that article, then, irrespective of whether the relevant rules 
were bye-laws having the force of law or not, his client would be entitled to 
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| 
the relief sought because even if the rules were regarded as executive instruc- 
tions, those instructions being violative of art. 14 of the Constitution, the ac- 
tion taken thereunder will have to be struck down by this Court. Wp shall 
deal with these two contentions one after the other. 


It cannot be disputed that this is a case of purported termination of ser- 
vices of the petitioner by respondent No. 1 Bank under Rule 18 of the State 
Bank of India (Officers and Assistants) Service Rules framed by the Central 
Board of respondent No. 1 Bank on August 30, 1957 and brought into effect 
from January 1, 1958 and since the petitioner is in substance seeking toj quash 
or set aside the said order and thereby impliedly seeking a declaration that 
he continues in service with respondent No. 1 Bank, the question that) arises 
for our consideration is whether this is a case between master and servant 
- sumplictter or whether the petitioner’s case falls within any one of the lrecog- 
nised exceptions to the general rule that a contract for personal service can- 
not be specifically enforced. The position in this respect has been cleatly set 
out by the Supreme Court in U.P. S.W. Corpn., Lucknow v. C.K. Tyagi! 
after reviewing all earlier decisions, both English and Indian. After 'consi- 
dering three English decisions—(a) Vine v. National Dock Labour Board, 
(b) Barber v. Manchester Hospital Board} and (c) Franois v. Municipal Coun- 
cillorst—, the Supreme Court in para. 20 of its judgment has observed as 
as follows (p. 1251): | 

“From a review of the English decisions, referred to above, the position dmatote as 
follows: The law relating to master and servant is clear. A contract for personal ser- 
vice will not be enforced by an order for specific performance nor will it be open for 
a servant to refuse to accept the repudiation of a contract of service by his master and 
say that the contract has never been terminated. The remedy of the employee is a 
claim for damages for wrongful dismissal or for breach of contract. This is the normal 
rule and that was applied in Barbar’s case and Francis’ case. But when a statutory 
status is given to an employee and there has been a violation of the provisions of the 
statute while terminating the services of such an employee, the latter will be ¢ligible 
to get the relef of a declaration that the order is null and void and that he continues 
to be in service, as it will not then be a mere case of a master terminating the services 
of a servant. This was the position in Vine’s case”. 


After considering two of its earlier decisions, one in Dr. S. Dutt v. Uniwersity 
of DelA® and the other in S.R. Tewari v. Dist. Board, Agra® this is what the 
Supreme Court has observed in para. 23 of its judgment (p. 1253): 

‘From the two decisions of this Court, referred to above, the position in law is 
that no declaration to enforce a contract of personal service will be normally 
But there are certain well-recognised exceptions to this rule and they are: To grant such 
a declaration in appropriate cases regarding (1) a public servant, who has been dis- 
missed from service in contravention of Article 311. (2) Reinstatement of a diamis- 
sed worker under Industrial Law by Labour or Industrial Tribunals. (3) A statutory 
body when it has acted in breach of a mandatory obligation, imposed by statute.” | 


The aforesaid position which obtains in law was not disputed by Mr. Dhanuka 
appearing for the petitioner before us in this appeal. Further he fairly con- 
ceded before us that the present case did not come under either the or 
the second exception mentioned above. But he urged that this was a |case 
which fell under the third exception, namely it was a case of a statutory 
body constituted under an enactment of Parliament which had acted in breach 
of mandatory obligation imposed by statute, and as such the petitioner would 
be entitled to get necessary relief prayed for in prayer (a) of the writ peti- 
tion. On the other hand, the learned Advocate General has contended that 
it is a case of purely master and servant relationship, the Service Rules kon- 


1 0] ALR. S.C, 1244, 4 [1962] 3 All E.R. 683. 
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stituting the terms and conditions of contract of service and according to him, 
the case falls within the ratio of the Supreme Court’s decision in Indian Astr- 
lines v. Sukhdeo Ras.’ The question, therefore, really is whether the peti- 
tioner’s case falla within the third exception mentioned above or not. 

It may be stated that in the trial Court when the matter was argued by 
the petitioner in person his contention was that the Service Rules including 
Rule 18 under which the action had been taken by respondent No. 1 Bank 
were statutory Rules or Regulations having the force of law inasmuch as these 
had been framed under s. 50 of the State Bank of India Act, 1955 which con- 
fers power upon the Central Board to make regulations. The learned Judge 
negatived that contention and came to the conclusion that these rules had 
not been framed under g. 50 of the Act, with the result that the rules had 
no force of Jaw and in that view of the matter the learned Judge felt that it 
was unnecessary for him to go into the question as to whether the rules con- 
stituted a contract containing the terms and conditions of the petitioner’s 
service with respondent No. 1 Bank. However, in this appeal it was fairly 
conceded by Mr. Dhanuka for the petitioner that the Service Rules would 
neither fall under s. 49 nor under s. 50 of the State Bank of India Act, 1955. In 
fact, the Notice of Motion which the petitioner had taken out inthe appeal 
seeking permission to raise an alternative ground pertaining to this aspect 
of the matter was not pressed by him and the same was allowed to be dis- 
missed. He, however, urged that these Rules must be regarded as Bye-laws 
having the force of law framed by the Central Board of respondent No. 1 
Bank under s. 43'read with s. 17(/) of the Act. Section 17(/) occurs in Chap- 
ter V which deals with the topic of management and it runs as follows: 

“17.(1) The general superintendence and direction of the affairs and business of 
the State Bank shall be entrusted to the Central Board which may exercite all powers 
do all such acts and things as may be exercised or done by the State Bank and 
not by this Act expressly directed or required to be done by the State Bank in 
general meeting.” \ 
Section 43 provides as under: 

“‘48.(1) The State Bank may appoint such number of officers, advisers and employees 
as it- considers necessary or desirable for the efficient performance of its functions. and 
determine the terms and conditions of their appointment and service. 

(2) The officers, advisers and employées of the State Bank shall exercise such powers 
and perform such duties as may be entrusted or delegated to them by the Central 
Board.” 


Admittedly the State Bank of India (Offcers and Assistants) Service Rules 
have been framed by the Central Board of the State Bank on August 30, 1957 
since the subject-matter covered by these rules was not expressly required by 
the Act to be done by the State Bank in its general meeting and it does ap- 
pear that the Central Board framed these rules acting under s. 43(/) of the 
Act. The question that arises for our consideration is whether the terms and 
conditions of service which are embodied in these rules merely constitute con- 
tractual terms and conditions of service obtaining between master and servant 
or these rules have the force of law and impose any mandatory obligation upon 
respondent No. 1 Bank the breach of which would render the termination of 
the petitioner’s services a nullity. On the one hand, it has been contended on 
behalf of the respondents before us that these rules are nothing but a “pet 
of rules which contain merely the terms and conditions of service between 
the employer and the employee and give no status to the latter. On the other 
hand, it has been urged by Mr. Dhanuka on behalf of the petitioner that these 
rules, though these could not be regarded as statutory rules or even the statu- 
tory regulations, should be regarded as bye-laws having the force of law fram- 
ed by a statutory body incorporated under an enactment of Parliament and 
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in support of his contention he relied upon a decision of Madhya Pradesh 
High Court reported in Dattatraya v. State Bank of India’ It is clear that 
if the former contention is correct, the petition will have to be dismissed while 
if the latter contention canvassed before us by Mr. Dhanuka is correct, the 
petitioner would be entitled to get the necessary writ quashing the impugned 
decision. In our view, this question will have to be considered both in its 
factual as well as legal aspects: whether in point of fact the petitioner’s em- 
ployment with respondent No. 1 Bank was contractual, the rales merely em- 
bodying the terms and conditions of contract of service? or whether the rules 
constitute bye-laws of the Bank having the force of law giving the petitioner 
some status! On the latter question two things will have to be considered, 

namely whether the rules would be bye-laws in the. first place and secondly 
even if these are regarded as bye-laws, whether these are bye-laws hav- 

ing the force of law, for, it is well settled that bye-laws could be of two types, 

consensual bye-laws ‘which bind only those who are consenting parties thereto 
and bye-laws which have general applicability and bind the citizens generally 
and it is the latter type of bye-laws that are regarded as having the: force 
of law. ‘The first contention urged by Mr. Dhanuka before us will have, there- 
fore, to be considered in both the aspects. 


On the factual aspect, we shall presently indicate as to how the petitioner 
came to be employed by respondent No. 1 Bank. It was not disputed before 
us that pursuant to an advertisement that was issued by respondent No. 1 
Bank the post of Probationary Assistant was applied for by the petitioner and, 
according to the petitioner’ B own averment in the petition, he was reernited 
on being successful in an open recruitment after a written test and two oral 
interviews with the Local Board of Recruitment of the Bombay Local Head 
Office and the Central Board of Recruitment of the Central Office of the Bank 
and it was in pursuance of his application and on his being successful in the 
written test and at the interviews: that the petitioner was informed by res- 
pondent No. 1 by its letter dated October 30, 1959 (copy annexed and mark- 
ed at exh. B to the petition) that on the recommendation of the Local Board, 
the Executive Committee of the Central Board at its Meeting held on Octo- 
ber 21, 1959 resolved that the petitioner had been appointed Probationary 
Asistant ‘‘under the State Bank of India (Officers and Assistants) Service 
Rules, with effect from the date on which you join duty.’’ By that letter the 
petitioner was further informed that the printed copy of the Rales will be 
supplied to him and he will be required to sign a declaration in the form ‘A’ 
appended to the Rules as also to sign another declaration in the form ‘B’ 
given in the Appendix. He was also informed that he will be ired to 
deposit a sum of Rs. 1000 as security for the due observance and performance 
of the duties of his employment in terms of Rule 22 of the aforesaid Rules 
before he was permitted to join Nasik Branch. Accordingly the petitioner 
furnished the security deposit, signed the two requisite declarations and ac- 
cepted the appointment by his letter dated November 3, 1959. The decla-. 
ration in the prescribed form ‘A’ to which the petitioner subscribed his signa- 
ture ran thus: 

“I hereby declare that I have received from the Bank a copy of the State Bank 
of India (Officers and Assistants) Service Rules and having read and understood them 
I hereby subscribe and agree to be bound by the said Rules.” 


The above manner in which the petitioner came to be employed by respondent 
No. 1 Bank clearly suggests that he owed his appointment to a contract which 
was entered into by him with respondent No. 1 Bank by making the necessary 
application, appearing in the written test and appearing for the two inter- 
views and accepting the appointment that was offered to him. By signing 
the declaration quoted above he agreed to be bound by the relevant Service 
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Rules framed by the Central Board. In other. words, factually the petitioner’s 
employment was clearly the result of a contract between him and the Bank. 
The mere fact that respondent No. 1 Bank has been incorporated under an 
enactment of Parliament would not take away, without anything. more, the 
relationship between it and: its employees from the category of purely master 


-and servant relationship. The question- is whether there is anything either 


in the State Bank of India Act, 1955 or in the relevant Service Rules which 
would elevate the employees to the position of having acquired status and 
which imposes upon the Bank any statutory restriction or obligation limiting 
its power of terminating that relationship? ` l 

The enactment incorporating the State Bank of India was passed with a 


view to transfer to it the undertaking of the Imperial Bank of India and to 


provide for other matters connected therewith or incidental thereto; this was 
done for extending banking facilities on 4 large scale, more particularly in 
the rural and semi-urban areas and for diverse other public purposes. Un- 
der g. 17 the general superintendence and direction of the affairs and business 
of the State Bank has been entrusted to the Central Board and in discharging 
the Bank’s functions the Central Board is required to act on business pri 

ciples regard being had to public interest. Obviously, to enable it to perform 
efficiently its functions the State Bank must engage officers, advisers and em- 
ployees and in that behalf s. 48(/) confers power on the Central Board to 
appoint such number of officers, advisers and employees as it considers neces- 
sary or desirable and further empowers it to determine the terms and condi- 
tions: of their appointment and service; such terms and conditions of appoint- 
ment and service could be fixed and enumerated in the letter of appointment 
while appointing every officer, adviser or employee individually or could take 
the form of a sèt of rules governing each class of officers or advisers or em- 
ployees and on acceptance of the appointment such officer, adviser or em- 
ployee being required to agree to be bound by the concerned set of rules. On 
a prima facts reading of the relevant provisions of s. 48(/) read with s. 17 
of the Act it appears clear to us that the matter of appointing officers, advi- 
gers and employees and determining the terms and conditions of their appoint- 
ment and service is a matter of contractnal freedom for respondent No. 1 
Bank. Im fact, under s. 43(/) there is no obligation cast upon respondent 
No. 1 Bank or its Central Board to frame any rules, bye-laws or regulations 
governing the terms and conditions of service of its employees. On the other 
hand, the fact that under s. 17(2) the Central Board is required to act on 
business principles while discharging the functions of the Bank suggests that 
power to enter into contractual relationship with its employees resulting in 
pure master and servant relationship is preserved. The mere fact that fixa- 
tron of terms and conditions of service of the officers, advisers and employees 
has been done by framing different sets of Service Rules applicable to each class 
cannot have the effect of taking the concerned officer or adviser or em- 
ployee out of the category of purely master and servant relationship nor 


- can it elevate him to the position of having acquired any status. In our view, 


having regard to the legal position which emerges on a consideration of s. 48(/) 
and s. 17 of the Act it seems to us clear that the power of respondent No. 1 
Bank to appoint officers, advisers and employees for the efficient performance 
of its functions on purely contractual basis resulting in pure relationship of 
a master and a servant is retained and there is no provision in the Act which 
imposes upon the Bank or ita Central Board any statutory restriction or obli- 
gation which limits its power of terminating that relationship. 

` Mr. Dhanuka on behalf of the petitioner, however, invited our attention to 
certain provisions contained in the relevant Service Rules themselves. He 
pointed out thgt under Rule 2 it has been provided that these rules shall apply 
to all Officers and Assistants in the Bank other than persons who were in the 
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service of the Bank on June 30, 1955 either as Officers or as Assistants, He 
also referred to Rules 4, 82 and 97. Rule 4 runs as follows: | 

“4.(1) aa E a R 
from time to time. I 

Provided that every new rule or alteration in an existing rule shall take effect, 
unless otherwise directed by the Central Board, from the date on which the new 
rule or alteration is passed by it in a resolution. 

(2) When a new rule or alteration is paed by the Central Board, it sHall be 
ee ee ae canes cinnerine Nan? wren ee e™ 
incorporation in his book of rules.” 


Rule 82 which appears in Chapter 6 deala with the conduct and discipline 
and it runs as follows: 

“92. Every employee shall conform to and abide by these rules and shall observe, 
comply with and obey all orders and directions which may from time to time be; given 
to him by any person or persons under whose jurisdiction, superintendence or control 
he may for the time being be placed.” 
Rule 97 which appears in Chapter 14 dealing with.miscellaneous mattera| runs 
ag follows: | 

a97. Every employee to whom these rules apply shall subscribe to the declaration 
in Form A prescribed in Appendix I to these rules and an employee who has not al- 
ready declared his place of domicile shall subscribe to the declaration in Form pre- 
scribed in that Appendix.” : 


Relying upon the provisions of the aforesaid rules he contended that it was 
not as if the petitioner became bound by the relevant rules by reason of decla- 
ration which he was required to sign in the prescribed form ‘A’ under Rule 97 
but it was under Rules 2(/) and 82 that whenever any person got an employ- 
ment with respondent No. 1 Bank he became bound by these rules ac- 
cording to him, the mere fact that the declaration in the preseribed form ‘A’ 
was required to be signed could not be regarded as a pointer to the creation 
of contractual relationship of pure master and servant. He also urged that 
the fact that Rule 4(/) reserves the right to the Central Board to the 
rules, from time to time, presumably unilaterally, also indicates that thb re- 
lationship between the Bank and its employee would not be purely of mbster 
and servant. It is not possible to accept these submissions of Mr. Dhahuka 
for the reasons which we shall presently indicate. 

In the first place, the Officers and Assistants become members of the staff of 
respondent No. 1 Bank not by virtue of rules framed by the Central Board 
of respondent No. 1 Bank but they become members of the staff by reason of 
contract of employment which is entered into between them on the one hand 
and respondent No. 1 Bank on the other and while the appointment is being 
accepted the employee is called upon to sign a declaration in the prescribed 
form ‘A’ and it is by reason of such act on his part in subscribing his signa- 
ture to the printed form ‘A’ that he really becomes bound by the relevant 
rules. Therefore, Rule 2(/) and Rule 32 on which reliance has been placed 
by Mr. Dhanuka could not be regarded as rules showing that the signing of 
a declaration in the prescribed form ‘A’ is a mere formality or that without 
signing such declaration in the prescribed form ‘A’ he would be automati- 
cally bound by the relevant rules in question. In fact by signing the decla- 
ration the employee acknowledges the fact that the Service Rules embody: the 
terms and conditions of the contract of his employment. Similarly Rule 4(J) 
which reserves the right to the Central Board to change the rules, from time 
to time, is equally conceivable in purely contractual relationship of a master 
and a servant, for, while entering into contract of service it is open to, the 
master to tell the servant that he is being appointed upon certain terms ‘and 
conditions indicated to him including the term that the terms and conditions 
are. liable to be altered, from time to time, and if the servant accepts the, ap- 


i 
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pointment on those terms, it would be difficult to say that the rule of the 
type of Rule 4(/) would be inconsistent with there being purely a contras- 
tual relationship betwéen the employer and the employee on the basis of purely 
a master and servant relationship. In this behalf, however, it would be 
pertinent to refer to Rules 99, 100. and 101 of the roles which occur in Chap- 
ter I4 dealing with miscellaneous matters. It ig true that under Rule 4(/) 
the right has been reserved to the Central Board to alter or change the rules 
from time to time, but should any such alterations affect any employee or 
group ‘of: - employees adversely or prejudicially a provision has been made in 
Rales 99 to 101 enabling such employee or group of employees to seek redress. 
. Under Rule 99(1) to avoid the possibility of unforeseen hardship upon any 
. employee or group of employees from any change in these rules made under 
the provisidns of Rule 4 it has been provided that an employee or group of 
employees may appeal against the change; Rule 100 provides that such appeal 
together with the report of the Secretary and Treasurer or the Chief Inspec- 
tor thereon shall be placed before the Executive Committee and power has 
been conferred on the Executive Committee to take a decision on such appeal. 
Rule 101 also provides that should a group of employees of not leas than Afty 
in; number wish to appeal to the Central Board to change the rules in order 
to remove any hardship to themselves or any of their fellow employees, they 
may prefer an appeal directly to the Managing Director and the Managing 
Director after obtaining the opinions of the Secretaries and Treasurers on 
the subject of appeal, lay the appeal before the Central Board for its consi- 
deration and the decision of the Central Board is required to be conveyed to 
the appealing group of employees. In other words, it is not aa if that Rale 4(J) 
confers a power on the Central Board to change the rules from time to time 
so as to affect adversely the employees without giving opportunity to the em- 
ployees of being heard in the matter and in appropriate cases to obtain relief. 
In our view, therefore, it is not possible to accept Mr. Dhanuka’s contention 
that in view of the provisions contained in the rules on which he placed re- 
liance it should be held that pure relationship of master and servant was not 
intended to be created. 


On the other hand, the contents of some of the rules on which the learned 
Advocate General has relied clearly show that what was intended to be created 
was purely a master and servant relationship between respondent No. 1 
Bank and its employees and in that behalf reference was made by him to some 
of the rules dealing with the termination of service contained in s. 8 of Chap- 
ter 2. Rule 17 provides that an employee shall not resign from the service 
of the’ Bank without giving the Managing Director three calendar months’ 
previous notice in writing of his intention to do so, failing which he shall be 
liable to pay to the Bank a sum equal to his substantive salary for three months. 
On the other side, under Rule 18 the Bank has been given the power to ter- 
minate the service of an employee other than a Probationary Asistant on 
giving him three calendar months’ previous notice in writing or three months’ 
substantive salary in lieu of notice. In other worda, Rules 17 and 18 are com- 
plimentary to each other in the sense that under the former it is the employ sh 
who has been given the right to terminate his service with respondent No, 
Bank by giving three calendar months’ previous notice in writing while onion 
the latter a similar right has been conferred upon the employer—a normal 
incident of contractual relationship between the parties. Similarly, our at- 
tention was invited to Rules 19 and 20 occurring in s. 3 of Chapter 2. Under 
Rule 19 it is provided that nothing in Rule 18 shall affect the right of the 
Bank (a) to retire or dismiss an employee or call upon an employee to resign 
without notice or substantive salary in lieu thereof, in accordance with the 
provisions of Rule 20 or 50; and (b) to terminate the service of an employee 
without notice or substantive salary in lieu thereof on his being certifled by 
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the Bank’s Medical Officer to be permanently incapacitated for further con- 
tinuous service in the Bank. Rule 20 runs as follows: i 

“20. An employee shall retire from the service of the Bank on attaining the'age af 
fifty-flve years or upon the completion of thirty years’ pensionable service, whichever 


occurs first.” 


The first proviso provides that the Executive Committee may extend the 
period of service of an employee, who has attained the age of fifty-five years or 
has completed thirty years’ pensionable service, should such extention be'deem- 
ed desirable in the interests of the Bank; under the second proviso, power has 
been conferred upon the Executive Committee to call upon an employee to 
retire from the Bank’s service upon completion of twenty-five years’ pension- 
able service. On reading these rules it becomes obvious that under Rules 18 
and 19 two independent rights have been conferred upon respondent No. 1 
as an employer; one to terminate the service of an employee simplictter PA 
giving three months’ notice and the other to retire him under Rule 20 or to 
dismiss him under Rule 50 and in case it is proposed to dismiss him for some 
default the procedure prescribed in Rule 60 has to be followed. Conferal of 
such independent rights would again be the normal feature of a contractnal 
relationship between a master and a servant pure and simple. Thus the 
contents of the rules also indicate that they partake of the nature of béing con- 
tractual terms of employment. It is, therefore, difficult to accept Mr. Dhanu- 
ka’s contention that the Service Rules framed by the Central Board of res- 
pondent No. 1 under s. 43(/) read with Rule 17, should be regarded as bye- 
laws. 

It will be useful in this connection to refer to a decision of the Madras High 
Court in V. Ramaah v. State Bank of India’? where two questions arose for 
determination : one was whether the State Bank was an ‘authority’ within the 
meaning of art. 226 of the Constitution so that an appropriate writ could is- 
sue against it or not, and the other was whether an employee of the State 
Bank governed by the State Bank of India (Sub-Accountants and Head 
Cashiers) Service Rules, 1959 could obtain a declaration that the termination 
of his services was a nullity and that he continued in service or he was merely 
entitled to claim damages for wrongful termination? The second question 
which arose for consideration necessitated the determination of the question 
whether the relevant Service Rules, namely the State Bank of India (Sub- 
Accountants and Head Cashiers) Service Rules, 1959 were statutory rules having 
the force of law or whether the said rules merely were in the nature of terms 
and conditions of a contract entered into by the Bank with its employees. 
Mr. Justice Veeraswamy (as he then was) took the view that these Service 
Rules had not been framed either under s. 49 or s. 50 of the Act but if at all 
would fall under the power conferred on the Bank to make appointments of 
officers and employees and to determine the terms and conditions of their ap- 
pointments and service under s. 43 of the Act but further took the view that 
the said rules were not statutory rules nor had the force of law but merely 
constituted the terms and conditions of service governing the employment 
of the employees with the State Bank. The source of authority and the 
scheme of the relevant rules which obtained in the Madras case and the ‘source 
of authority and the scheme of the rules which obtain in the instant case are 
the same and we feel that our conclusion on the question of natufe of the Ser- 
vice Rules in the instant case receives support from the aforesaid decision of 
the Madras High Court. 

However, Mr. Dhanuka for the petitioner has relied upon the = of 
the Madhya Pradesh High Court in Dattatraya v. State Bank of India where 
as regards the nature of the State Bank of India (Sub-Accountants and Head 
Cashiers) Service Rules (the same with which the Madras High Court was 
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concerned) a different view has been taken. It may be pointed out that in 
that case the relevant rules were also considered as having been made under 
s. 48(/) of the State Bank of India Act, 1955.and neither under s. 49 nor 
s. 50 of the Act. After considering the provisions of the State Bank of India 
Act and the said Service Rules the Madhya Pradesh High Court held that the 
rules could not be regarded as merely embodying the terms of service contract 
but were the bye-laws made by the Bank in exercise of either inherent power 
of the State Bank to frame bye-laws or in exercise of power conferred on it 
under s. 48(2) of the Act. With regard to the Madras decision which was cited 
it was observed that in the Madras case the question whether the rules were 
bye-laws made by the State Bank was not raised and considered and the 
Madhya Pradesh High Court further went on to observe as follows (p. 128): 

“ ..The decision (Madras decision) cannot, therefore, be regarded as an authority 
for the proposition that the ‘Rules’ are not bye-laws made by the Bank. Indeed, the 
observation of the learned Single Judge, namely, ‘the power under section 43 enables 
the Bank no more than to fix the terms and conditions of service by entering into 
service agreements or otherwise in relation to the officers, advisers and employees ap- 
pointed by it,’ does not rule out the possibility of the terms and conditions of service 
being. fixed otherwise than by a service agreement. If, as the learned Single Judge 
thought, rules cannot be framed under section 48 regulating the terms and canditions 
of service of the Bank’s employees, then the ‘otherwise’ mode contemplated by him 
can only mean the method of fixing the terms and conditions of service by making bye- 
laws in that behalf. The decision of the Madras High Court can, therefore, be regard- 
ed as supporting the view we have taken that under section 48 of the Act byolaws 
can be made for regulating the terms and conditions of service of the Bank’s employees, 
officers and advisers. H the ‘Rules’ are bye-laws, then they can be challenged on the 
ground that they are unreasonable.” 


In arriving at the aforesaid conclusion the Madhya Pradesh High Court also 
relied upon the word ‘‘to determine” occurring in s. 43 and observed as 
follows (p. 122): 


“The words ‘to determine’ mean ‘to regulate’, ‘to prescribe imperatively’. It may 
not be possible to construe the word ‘determine’ as conferring on the Bank the power 
io make rules regulating the terms and conditions of service of its employees, offloers 
and advisers. But even though section 43 does not confer in the usual form the power 
to make bye-laws, still having regard to the position that the Bank as a Corporation 
has, as one of its legal incidents, the power to make bye-laws, there seems no reason 
why the word ‘determine’ should not be taken as.conferring on the Bank the power 
to make bye-laws determining the terms and conditions of the appointment and service 
of its officers, advisers and employees.” 


It must be pomted out that in ita decision the Madhya Pradesh High Court 
took the view that power to make bye-laws will have to be inferred as inhe- 
rent power of the State Bank as a Corporation having been established by an 
enactment of Parliament or in the alternative took the view that the expres- 
sion ‘to determine’ occurring in s. 43(/) conferred that power upon the State 
Bank and it is in this view of the matter the Madhya Pradesh High Court 
took the view that there was power with the State Bank to frame bye-laws 
and that these service rules were bye-laws but in the ultimate decision it held 
that assuming these to be bye-lawsa the relevant bye-law was not unreasonable 


and as such the petitioner was not entitled to the relief sought on that ground. 


Strong reliance was placed upon this decision by Mr. Dhanuka in support of 
his contention that in the instant case also we should take the view that the 
relevant service rules were bye-laws having been framed by the Bank under 
B. 48(/) of the ‘Act. In the first place, as we have already pointed, the deci- 
gion on the material point was obiter because the Madhya Pradesh: High Court 
has itself observed in para. 14 of its judgment that it was unnecessary for it 
to decide -the question whether the Service Rules were bye-laws or not for it 
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was of the view that even if the rules were regarded as bye-laws the fare 
Rule 18 with which the Court was concerned was not unreasonable and 


fore relief on that ground could not be granted to the petitioner. 


it took the view that even if they were regarded as bye-laws, they were ie 
unreasonable. Thirdly, with great respect, we do not find any In 
‘the judgment of the Madhya Pradesh High Court on the question to 
whether though the State Bank could be said to possess inherent power to 
make bye-laws or could be said to have bean invested with such power under 
some-sections of the Act, in fact such power had been exercised and byé-laws 
were framed incorporating ‘service. conditions of its employees or not.; The 
real question that srose before Court was whether even if the service irules 
were regarded as byelaws there was any unreasonableness therein that 
the petitioner could obtain relief. It is, therefore, not possible for us, with reg- 
pect, to accede to the view that has been taken by the Madhya. Pradesh h 
Court, especially because two important aspects—the fact that it is not ‘obliga- . 
tory for the Bank:to frame rules, bye-laws or regulations for fixing the terma 
and conditions of service and the contents of the service rules—almoat c mpel 
us to come to a conclusion that the relevant service rulés obtaining in the ins- 
tant case will have to be regarded as a set of rules embodying the terms and 
conditions of service on contractual basis. | 

The other aspect of the matter may now be considered and that is, whether 
the Service Rules, even if they are assumed to be bye-laws, have the force of 
law or not. On this aspect of the matter, the real question to, consider is what 
is the true concept of bye laws having the force of law? It is common know- 
ledge that statutory corporations do have power to frame and do frame bye- 
laws but it is not as if that each and every type of bye-law has the force of 
law. In fact, our attention has been drawn by the learned Advocate 
tò a -passage which- occurs at p. 97 of Sir Carleton Kemp Allen’s “Law and 
Orders’’, Third Hdition, which is to the following effect: | 

“Corporations possess, at common Jaw, the power to make bye-law for the 
for which they are constituted, but, with rare exceptions, these are binding 
their members and are an example of jurisdiction by consent rather than of ted 
legislation.” ` 
That there would be two types of bye-laws, one having the force of is and 
the other in the nature of consensual bye-laws having binding effect on those 
who consent thereto has been recognised even in art. 18 of the Constitution. 
Under art. 18(/) it is provided that laws which are inconsistent with 
derogation of the fundamental rights to the extent of inconsistency s be 
void. - Sub-articles (2) and (3) are relevant, which run as follows: i 

“73. (1).. 

(2) iia, tsa cana ot ee any gn ake ego a due 
conferred by this Part and any law made in contravention of this clause shall, the 
extent of the contravention, be void. . 

. (3) In this article, unless the context otherwise requires, — | 

(a) ‘law’ includes any Ordinance, order, bye-law, rule, ee notification, 
or usage having in the territory of India the force of law;.. 

The aforesaid provision, therefore, clearly Mini that it is sale ‘aul 
bye-laws which have the force of law, if they abridge or take away the da- 
mental rights contained in Part HI of the Constitution, shall to the extent of 
contravention be void. In Indian Airlines Corporation cage the Supreme 
Court in para. 12 of its judgment has observed as follows .(p.:18838) : k 
“,..But all rules and regulations made by authorities in pursuance of a power under 
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a statute do not necessarily have the force of law. In Kruse v. Johnson! while con- 
sidering the validity of a bye-law made by a county council, Lord Russell described a 
bye-law having the force of law as one affecting the public or some sectlon of the public, 
imposed by some authority clothed with statutory powers ordering something to be 
done or not to be done and accompanied by some sanction or penalty for te non-obeerv- 
ance. Tf validly made such a bye-law has the force of law within the sphere of its 
legitimate operation. The function of such bye-laws is to supplement the general law 
by which the legislature delegates its own power to make them.” (Italics ours). 


It will thus appear clear that even if it were assumed for the purpose of 
argument that the Service Rules in the instant case are regarded as bye-laws 
having been framed by respondent No. 1 Bank either in exercise of its inhe- 
rent power or under s. 48(/) of the Act, the question must be answered 
whether these bye-laws have the force of law or not and having regard to the 
description of a bye-law having the force of law as given by Lord Russell in 
Kruse v. Johnson it is clear that unless these bye-laws are such that these 
affect the public or some section of the public and are imposed by some autho- 
rity clothed with statutory powers ordering something to be done or not to 
be done and are accompanied by some sanction or penalty for their non-obser- 
vance, these would not be bye-laws having the force of law. In our view, having 
regard to the nature, contents and binding effect of these Service Rules it is 
obvious that these could not be regarded as any bye-laws having the force of law. 
In the first place, it is very clear that thease rules pertain to the service con- 
ditions of the employees of respondent No. 1 Bank. Secondly, these rules 
have no binding force proprio vigere but have such binding force by reason 
of ‘consent of both the employee and the employer. Thirdly, these affect and 
bind only those who have consented thereto and do not affect the public or some 
section of the public. Lastly, beyond the consent of the parties there is no 
other sanction behind these rules by way of any penalty for non-observance 
or non-compliance thereof. It is also clear that the fonction of these rules 
ig not to supplement the general law. Having regard to these aspects, which 
emerge clearly it is difficult to accept Mr. Dhanuka’s contention that these 
service rules are bye-laws having the force of law. 


In view of the above discussion, it seams to us very clear that both on the 
factual aspect as well as the legal aspect it will have to be held that the 
relationship between respondent No. 1 Bank and the petitioner was purely 
that of master and servant and that there is nothing in the Act or the Service 
Rules which imposes on respondent No. 1 Bank or its Central Board any 
statutory restriction which limits its power of terminating that relationship. 
We feel that the petitioner’s case squarely falls within the ratio of the deci- 
gion of the Supreme Court in Indian Atrlines case. Mr. Dhanuka attempted 
to rely upon the later decision of the Supreme Court in Sirs Municipality v. 
C.K iF. Telis"! but after going through that decision we are clearly of the 
opinion that the said decision in no way affects the ratio of the earlier 
decision in Indian Asriines case. In this view of the matter, the petitioner’s 
remedy: would be in damages for wrongful termination and he is not entitled 
to quash the impugned order and seek reinstatement. 


The next ground on which Mr. Dhanuka cotended that the petitioner 
would be entitled to the relief sought was that the State Bank fell within the 
expression ‘other authorities’ occurring within the extended inclusive defni. 
tion of ‘the State’ given in art. 12 of the Constitution. His contention in brief 
has been that if the State Bank of India is ‘other authority’ within the inolu- 
sive part of the definition of ‘the State’ as given in art. 12 of the Constitu- 
tion, then, irrespective of the question whether the relevant rules are .bye-laws 
having the force. of law or no the petitioner would be entitled to the reliefs 
sought, for, according to him, the rules will amount to executive instructions 


10 [1898] 2 Q.B. 91, at p. 96. 11 [1978] ALR, S.C. 855. 
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and since these executive instructions were discriminatory and therefore ‘viola- 
tive of ari. 14 of the Constitution, the petitioner was entitled to have termina- 
tion quashed. In order to succeed on this ground the petitioner must ‘first 
establish that respondent No. 1 Bank is ‘State’ as defined in art. 12. Article 
12 runs as follows: 

“In this Part, unless the context otherwise requires, ‘the State’ includes the Gov- 
ernment and Parlament of India and the Government and the Legislature of each of 
the States and all local or other authorities within the territory of India or under the 
control of the Government of India.” 


In support of his contention that the State Bank of India should be held to 
be ‘other authority’ within the inclusive part of the definition of ‘the State’ 
Mr. Dhanuka has pointed out that the previous view which had held the field 
that the expression ‘‘all local and other authority’’ in art. 12 should be inter- 
preted ejusdem generis has been expressly discarded by the Supreme Court 
in Eleciriotty Board, Rajasthan v. Mohan Lal? and he further pointed out 
that after examining the provisions of Rajasthan State Electricity Act the 
Court held that the State Electricity Board was ‘other authority’ within the 
extended definition of ‘State’ and while discarding the rule of sjusdem generis 
in the context of proper interpretation of the expression ‘other authorities’ 
contained in art. 12 the Supreme Court observed thus (p. 1862): i 

‘In our opinion, the High Courts fell into an error in applying the principle of 
ejusdem generis when interpreting the expression ‘other authorities’ In Art, 12 of the 
Constitution, as they overlooked the basic principle of interpretation that, to Invoke 
the epplication of ejusdem generis rule, there must be a distinct genus or category 
rumning through the bodies already named.... Maxwell in his book on ‘Interpretation 
of Statutes’ explained the principles by saying: ‘But the general word which follows 
particular and specific words of the same nature as itself takes its meaning from them, 
and is presumed to be restricted to the same genus as those words.... Unless there is 
a genus or category, there is no roam for the application of the ejusdem generis doct- 
ring’.... In Art. 12 of the Constitution, the bodies specifically named are the Executive 
Governments of the Union and the State, the Legislatures of the Union and the States, 
and local authorities. We are unable to find any common genus running through these 
named bodies, nor can these bodies be placed in one single category on any rational 
basis. The doctrine of ejusdem generis could not, therefore, be applied to the, inter- 
pretation of the expression ‘other authorities’ in this article.” 


Mr. Dhanuka strongly relied upon the following observations of the Court in 
para. 5 of the judgment (p. 1862) : 

“The meaning of the word ‘authority’ given in Webster's Third New Titenenant 
Dictlonary, which can be applicable is ‘a public administrative agency or 
having quasi-governmental powers and authorised to administer a revenue-producing 
public enterprise, This dictionary meaning of the word ‘authority’ is clearly wide 
enough to include all bodies created by a statute on which powers are conferred to carry 
out governmental or quasi-governmental functions. The expression ‘other authorities’ 
is wide enough to include within it every authority created by a statute and functioning 
within the territory of India, or under the control of the Government of India; and we 
cio a nee any pasen ta) narrow dawn) iie aanlag in tie context in Elcio words 
‘other authorities’ are used in Art. 12 of the Constitution.” 


Mr. Dhanuka further pointed out that after referring to two of its garlior 
decisions, one in Ujjam Bai v. State of Uttar Pradesh? and the other in 
K.S. Ramamurthy v. Chief Commr., Pondicherry, the Court observed m 
para. 6 as under (p. 1863): 

.. Thege decigions of the Court support our view that the expression aman 
ete ae ee or statutory authorities an whom powers 
are conferred by law. It is not at all material that some of the powers conferred may 


19 [1967] ALR. S.C. 1857. 14 [1968] A.LR. S.C. 1464. 
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be for the purpose of carrying on commercial activities. Under the Constitution, the State 
is itself envisaged as having the right to carry an trade or business as mentioned In 
Art. 19(1) (g).. In Part IV, the State has been given the same meaning as in Art. 12 
and one of Directive Principles laid down in Art. 46 is that the State shall promote with 
special care the educational and economic interests of the weaker sectians of the people. 
The State, as defined in Art. 12, is thus comprehended to include bodies created for the 
purpose of promoting the educational and economic interests of the people. The State, 
as constituted by our Constitution, is further specifically empowered under Art. 288 to 
carry on any trade or business. The circumstance that the Board under the Electricity 
Supply Act is required to carry on some activities of the nature of trade or commerce 
does not, therefore, give any indication that the Board must be excluded from tha scope 
of the word ‘State’ as used in Art. 12. On the other hand, there are provisions tin the 
Electricity Supply Act which clearly show that the powers conferred on the Board in- 
chide power to give directions, the disobedience of which is punishable es a criminal 
offence. In these cirumstances, we do not consider it at all necessary to examine the 
cases cited by Mr. Desai to urge before us that the Board cannot be held to be an agent 
or instrument of the Government. The Board was clearly an authority to which the 
provisions of Part II of the Constitution were applicable.” 


Mr. Dhanuka further pointed out that Mr. Justice Shah in a separate judg- 
ment in that very case indicated that he was not in agreement with the view 
that had been expressed in the leading judgment of the Court in such wide 
terms and Mr. Justice Shah took the view that the authorities, constitutional 
or statutory, invested with power by law not sharing the sovereign power do 
not fall within the expression ‘‘State’’ as defined in art. 12. In para. 9 of 
the judgment Mr. Justice Shah after considering several provisiona of the 
Electricity (Supply) Act, 1948 and the powers that had been conferred upon 
the Board under that Act expressed his view as under (p. 1863): 

“The Board is an authority invested by statute with certain sovereign power of 
the State. It has the power of promoting co-ordinated development, generation, supply 
and distribution of electricity and for that purpose to make, alter, amend and carry out 
schemes under Chap. V of the Electricity (Supply) Act, 1948, to engage in certain inel- 
dental undertaking; to organise and carry out power and hydraulic surveys; to conduct 
investigation for the improvement of the methods of transmission; to close down gene- 
rating stations; to compulsorily purchase generating stations, undertaking, mains and 
transmission lines; to place wires, poles, brackets, appliances, apparatus, ete., to fix 
grid tariff; to issue directions for securing the maximum economy and efficiency in the 
operation of electricity undertakings; to make rules and regulations for carrying out the 
purposes of the Act; and to issue directions under certain provisions of the Act and 
to enforce compliance with those directions. The Board is also invested by statute 
with extensive powerw of control over electricity undertakings. The power to make 
rules and regulations and to administer the Act is In substance the sovereign power of 
the State delegated to the Board. The Board is, in my judgment, ‘other authority’ within 
the meaning of Art. 12 of the Constitution.” 


Mr. Justice Shah further observed in para. 10 as under (p. 1863): 

“I am unable, however, to agree that every constitutional or statutory authority 
on whom powers are conferred by law iw ‘other authority’ within the meaning of 
Art. 12. The expression ‘authority’ in its etymological sense means a body invested 
with power to command or give an ultimate decision, or enforce obedience, or having 
a legal right to command and be obeyed.” 


Finally Mr. Dhanuka relied upon the observations of Mr. Justice Shah in 
para. 12 of the judgment (p. 1864): 


“In my judgment, authorities constitutional or statutory invested with power by 
law not sharing the sovereign power do not fall within the expression ‘State’ as defined 
in Art. 12. Those authorities which are invested with sovereign power, i.e, power to 
make rules or regulations and to administer or enforce them to the detriment of cttixens 
and others fall within the definition of ‘State’ in Art 12, and constitutional or statutory 
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bodies which do not share that sovareign power of the State aro not in my Judgment 
‘State’ within the meaning of Art. 12 of the Constitution.” 


Principally relying upon the observations of the Court in paras. 6 and 6 of 
the leading judgment of the Court and also on the fact that Mr. Justice Shah 
had expressed a narrower view than the one expressed in the leading judgment 
of the Court, Mr. Dhanuka urged before us that this decision of the Supreme 
Court is an authority for two propositions, namely that in interpreting the 
expression ‘other authority’ as occurring im art. 12 of the Constitutio; on the 
doctrine of ejusdem generis has to be discarded and the expression ‘other 
authority’ is wide enough to include within it every authority created by 
statute and functionmg within the territory of India or under the control 
of Government and according to him, respondent No. 1 Bank being a statutory 
Corporation constituted by virtue of the Act of Parliament viz. the iBtate 
Bank of India Act, 1955 and the same being under the control of Govern- 
ment of India, it would come within the expression ‘other authority’ 
occurring in extended meaning of the expression ‘State’ as given in art. 12, 
notwithstanding the fact that its principal function partakes of the nature 
of commercial or trading activity like banking business. He further 
contended that though Mr. Justice Shah had expressed his view by: stat- 
ing that authorities constitutional or statutory invested with power by law 
not sharing the sovereign power do not fall within the expression ‘State’ as 
defined in art. 12, that narrower view could not prevail as against the view 
expressed in the leading Judgment of the Court and in view of the observations 
which occur m paras. 6 and 6 of the judgment, which we have quoted above, 
he contended that the State Bank would be ‘other authority’ within the ex- 
tended meaning of the expression ‘State’ as defined in art. 12 of the Constitu- 
tion. He elaborated his contention in this way. According to him, the de- 
finition of ‘State’ m art. 12 was inclusive definition and the expression “other 
authority’ was of widest amplitude and any public body created for promoting 
the educational and economic interests of the weaker sections of the people 
mentioned in art. 46 or serving similar public purpose would be ‘State’. 
He also went on to contend that any public body functioning under the con- 
trol of the Government of India and with power to frame rules, reguldtions 
and bye-laws would be ‘State’, power to frame rules and regulations as has 
been conferred on the State Bank under ss. 49 and 50 of the Act being pieces 
of delegated or subordinate legislation. He further contended that it was 
not necessary that the authority or body created under the constitution or by - 
a statute should perform governmental or quasi-governmental functions so as 
to come within the expression ‘other authority’ and such authority or body, 
according to the leading judgment, need not exercise sovereign power. | 
With a view to canvass the aforesaid elaboration Mr. Dhanuka too 
through the several provisions of the State Bank of India Art, 1955 as ie 
some of the provisions of the State Bank of India (Subsidiary Banks)! Act, 
1959 and he obviously did so to bring out the fact that the State Bank Was a 
statutory Corporation incorporated for undertaking functions meant to serve 
public purposes and which were in public interest and it was functioning 
under the control of the Government of India. In that behalf he first invited 
our attention to the preamble of the Act under which the State Bank of India 
was constituted. The preamble runs as follows: | 
“WHEREAS for the extension of banking facilities on a large scale, more particularly 
in the rural and semi-urban areas, and for divers other public purposes tt is ‘expe- 
dient to constitute a Stete Bank for India, and to trausfer to it the undertaking of 
the Imperlal Bank of India and to provide for other matters connected inerewith oF 
incidental thereto;”’ 
He referred to s. 3 of the Act under which the State Bank of India has come 
to be incorporated or established, which, according to him, indicates the. fact 
that it was a statutory Corporation enacted under an enactment of Parliament. 
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Particular reference was made by him to Chapter V, which deals with Manage- 
ment of the State Bank of India, especially s. 16(5) and s. 18 of the Act. He 
pointed out that nnder s. 16 it has been provided that unless otherwise pro- 
- vided by the Central Government, by notification in the Official Gazette, the 
Central Office of the State Bank shall be at Bombay, an aspect indicating the 
control of the Government over the State Bank. He further pointed out that 
sub-8. (5) of s. 16 casts an obligation upon the State Bank to establish not less 
than 400 branches in addition to the branches referred to in sub-s. (3) within 
5 years of the appointed day or such extended period as the Central Govern- 
ment may specify in that behalf and that the places where such additional - 
branches were to be established shall be determined in accordance with any 
such programme as may be drawn up by the Central Government from time 
to time in consultation with the Reserve Bank and the ‘State Bank, and no 
branch so established shall be closed without the previous approval of the 
Reserve Bank. Section 18(/) was particularly relied upon by him to show 
that in the discharge of its functions including those relating to a subsidiary 
bank the State Bank shall be guided by such directions in matters of policy 
involving public interest as the Central Government may, in consultation with 
the Governor of the Reserve Bank and the Chairman of the State Bank, give to it. 
He further pointed out that even the composition of the’ Central Board to 
whom general superintendance and direction of the business of the State Bank 
has been entrusted has been so made under s. 19 of the Act that certain mem- 
bers thereon would be either under the control of the Central Government or 
representatives of the Central Government; for instance, the Chairman and 
Vice-Chairman of the Board are required to be appointed by the Central Gov- 
ernment in consultation with the Reserve Bank and after recommendation 
made by the Central Board in that behalf and that two managing directora, 
if any, appointed by the Central Board are required to be appointed with 
the approval of the Central Government. There is also a provision that there 
shall be not leas than two and not more than six directors to be nominated 
by the Central Government in consultation with the Reserve Bank. Under 
s. 24 it has been provided that it is the Central Government who can, after 
consulting the Reserve Bank, remove from office the Chairman or the Vice- 
Chairman and so far as removal of a managing director from office is concern- 
ed, the Central Board can do so but after taking approval of the Central Gov- 
ernment. Section 25 indicates that even in the matter of filling casual vac- 
ancies in the Office of the Chairman and Vice-Chairman, the Central Govern- 
ment has a voice and under ss. 27, 28 and 29 the remuneration of each of the 
three— Chairman, Vice-Chairman and Managing Director—is required to be 
approved by E Central Government. He also invited our attention to the 
provisions of s. 82 of the Act under which it is contemplated that the State 
Bank shall act as agent of the Reserve Bank at all places in India where it has 
a branch and where the Reserve Bank has none, though he accepted the fact 
that under the said provision the State Bank has to act as agent of the Reserve 
Bank only for the purposes indicated in cls. (a) and (b) of s. 82(/). He fur- 
ther invited our attention to the provisions of s. 33(za) which provides that 
inter alia the State Bank may carry on and transact any kind of business 
acting as agent of the Central Government or State Government or any Cor- 
poration in implementing any scheme for financing the construction of dwel- 
ling houses, and in advancing or lending of money from out of the funds placed 
at its disposal as such agent by the Government or Corporation to any person 
upon such security (including the security of any immovuble property) and 
on such terms and conditions and for such periods as may, notwithstanding 
anything contamed in the Act, be approved by the Government or corporation 
by which such funds have been placed. Clause (ræt) of s. 33 provides that 
the State Bank could undertake any other kind of business which the Central 
Government in consultation with the Reserve Bank and ‘on -the recommenda- 
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tion of the Central Board may authorise. Lastly he referred to the provisions 
' of sa. 49 and 60. He pointed out that under s. 49 power had been conferred 
upon the Central Government to make rules td carry out the purposes of: the 
Act and under s. 50 the Central Board has been given the power to make re- 
gulations, ‘not ‘inconsistent with the Act and the rules made thereunder: to 
provide for all mattera for which provision ig expedient for the purpose of 
giving effect to the provisions of the Act, after consultation with the Reserve 
Bank and with the previous sanction of the Central Government. 

As regards the 1959 Act being The State Bank of India (Subsidiary Banks) 
Act, 1959, he referred us to the provisions of ss. 5(2), 6(2), 6(3), 7(J), 24(/), 
25, 30, 43, 46 and 47 with a view to indicate what control the State Bank exer- 
cises over subsidiary banks. He particularly emphasised the provisiong of 
s. 47(/) under which the State Bank has been given the power to cause inspec- 
tion to be made of any of the subsidiary banks and sub-s. (2) which casts a duty 
upon every director or officer of such bank to produce to the inspecting officer 
all documents, books, accounts, securities etc. that may be in his custody or 
power and sub-s. (3) which provides penalty if default is made by such direc- 
tor or officer of subsidiary bank in producing whatever is required by the m- 
specting officer. He also referred us to ss. 3 and 6 of the Act which indicate the 
control of the Central Government over subsidiary banks. Provisions similar 
to ss. 49 and 60 of the 1955 Act are contained in as. 62 and 63 of the 1959 Act 
to which also our attention was invited by Mr. Dhanuka. | 

After taking us through the aforesaid provisions of the two enactments 
“Mr. Dhanuka urged that four or five salient features emerge clearly therefrom 
—features pertaining to the incorporation of the State Bank and its objects, 
control of the Central Government over it, funds of the Bank, nature of fune- 
tions undertaken by it, power of inspection and issuing directions during such 
inspection to subsidiary banks and securing obedience of such directions on 
pain of penalty, and power to frame rules and regulations and relying on these 
features which emerge from the two Acts he contended that the State Bank 
should be regarded as ‘other authority’ and, therefore, ‘State’ within the in- 
elusive part of the definition given in art. 12. It cannot be disputed that the 
State Bank of India has been a statutory Corporation incorporated undef an 
enactment of Parliament, nor can it be disputed that in discharging its func- 
tions including those relating to a subsidiary bank the State Bank shall be 
guided by such directions in matters of policy involving public interest as the 
Central Government may give to it (vide s. 18 of the 1955 Act). But there 
are two or three broad aspects which we would like to emphasise while con- 
sidering the salient features that have been pressed into service by Mr. Dhanuka. 
In the first place, the Act of 1955 was enacted principally for the purpose of 
constituting a State Bank for India with a view to transfer to it the commer- 
cial banking undertaking of the Imperial Bank of India and to provide for 
other matters connected therewith or incidental thereto. This becomes very 
clear from the Statement of Objects and Reasons where the principal purpose 
for which the State Bank was to be constituted has been explained thus: 

“The Reserve Bank of India had appointed in August, 1951 a Committee of Direc- 
tion for conducting an all-India rural credit survey. The General Report of the survey 
embodying the Committee’s recommendations was received last year. The Report makes 
comprehensive recommendations relating to numerous espects of the problem of rural 
credit. One of the important recommendations and an integral part of the solution 
of the rural credit problem propounded by the Committee is the setting up of a Btate 


banking development by providing vastly extended remittance facilities for co-operative 
and other banks and following a policy which would be in effective consonance with 
natlonal policies adopted by Government without departing from the canons of sound 
business’.” (Italics ours). 
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The Statement of Objects and Reasons also indicates that the State Bank was 
contemplated to be a commercial banking institution having a share capital 
and that the Reserve Bank will always hold a minimum shareholding of 55 per 
cent. in the paid-up capital of the Bank, and by virtue of this holding and the 
composition of the Board of Directors of the Bank as well as by virtue of the 
power to give directions in matters of policy involving public interest vested 
in the Central Government, it was provided that the general working of the 
State Bank of India shall be responsive to and in consonance with Government 


_ policies while the autonomy of the institution in its day-to-day working was to 


be fully maintained. In other words, two things become apparently clear. 
In the first place, the recommendation which was accepted was that the State 
Bank of India was to be constituted as one strong integrated State-partnered 
commercial banking institution and secondly, whatever functions were under- 
taken by the State Bank in accordance with national policies that were adopted 
by the Government, those functions were to be performed ‘‘without departing 
from the canons of sound busines’. In other words, though the general 
working of the State Bank of India was to be responsive to and in consonance 
with Government policies, the autonomy of the institution in its day-to-day 
working was to be fully maintained. It is in the light of these objectives which 
have bean enunciated in the Statement of Objects and Reasons that the several 
provisions to which our attention was drawn by Mr. Dhanuka will have to be 
regarded. It cannot, therefore, be disputed that though the State Bank came 
to be incorporated as a statutory Corporation (s. 8) and though it was to act 
in certain matters as agent of the Central Government or Reserve Bank (gs. 82 
and 83) and though it was to be guided in matters of policy involving public 
interest by the directions to be issued by the Central Government or Reserve 
Bank (s. 18), primarily and essentially it was a banking undertaking which 
was to be carried on by it in accordance with canons of sound business prin- 
ciples and in its day to day working its autonomy was to be fully maintained. 
Looked at from this angle, certain provisions on which Mr. Dhanuka relied, 
particularly ss. 16(5), 18 and those dealing with the composition of the Central 
Board etc. get easily explained. Since the Central Government through the 
Reserve Bank was going to be the major shareholder it would be natural to 
provide that such major shareholder should have control and be in a Position 
to give guidance and directions in matters of policy, but a close scrutiny of 
these provisions will clearly show that the so-called control of the Central Gov- 
ernment has been limited to matters -of policy involving public interest and 
as regards the primary functions of the banking institution which are to be 
carried out by the Bank, no interference by the Central Government is con- 
templated. In fact, s. 17(2) of the Act makes the position very clear, which 
provides that the Central Board m discharging its functions shall act on busi- 
ness principles, regard being had to public interest and even as regards com- 
position of the Central Board it would be pertinent to observe that the said 
Board was also to include on it representatives of other shareholders. Simi- 
larly the power of inspection and of issuing directions during such inspection to 
subsidiary banks and securing obedience of such directions on pain of visiting 
penalty on the defaulter contained in s. 47 of the 1959 Act on which strong 
reliance was placed by Mr. Dhanuka is again a provision which is commonly 
found in enactments dealing with joint stock companies, for instance it is 
found in the Companies Act; such power is nowhere akin to a power to com- 
mand or give an ultimate decision or enforce obedience or having a legal right 
to command and be obeyed. In this view of the matter, the State Bank Co 

poration will have to be regarded as an independent autonomous statutory Cor- 
poration primarily undertaking commercial banking operations with the State 
as its principal partner having the largest share holding of 55 per cent. in the 
paid-up capital. Therefore, the features emerging from the provisions of seve- 
ral sections of the two Acts on which Mr. Dhanuka relied cannot, in our view, 
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avail him as it was not disputed before us that a statutory corporation carrying 
on the business of a commercial banking undertaking could not be' said to be 
carrying on any governmental or quasi-governmental function. = 
However, Mr. Dhanuka contended that according to the leading judgment 
of the Supreme Court in Electricity Board, Rajasthan case, every authority 
created by a statute and functioning within the territory of India or under the 
control of the Government of India, irrespective of whether it performed 
governmental or qausi-governmental functions, will fall within the expression 
‘other authority’’ occurring in inclusive part of the definition of ‘State’ 
given in art. 12 and for that purpose he relied upon observations in paras. 5 
and 6 of that judgment. The relevant observations, if read out of context, 
would undoubtedly be very wide but those observations will have to be un- 
derstood in the context of the points decided by the Court in the case. In 
the first place, the Court clearly rejected the earlier view which had held the 
field, namely that the doctrine of ejusdem generis should be. applied while in- 
terpreting the expression ‘other authority’ occurring in art. 12 and the rea- 
son was that before ejusdem generis could be attracted it was necessary ‘that 
there should be a common genus and the Court found that there was no such 
common genus amongst the bodies mentioned earlier-in art. 12. The Court 
pointed out that in art. 12 the bodies specifically named were the Executive 
Governments: of the Union and.the State, the Legislatures of the Union and 
the States and local authorities which could not be placed into one. single cate- 
gory and therefore the Court held that the doctrine of ejusdem generis could 
not be made applicable to the interpretation of the expression ‘other autho- 
rity’ occurring in the article. But that is one point that was decided by the 
Court. Having discarded the doctrine of ejusdem generis, their Lorddhips 
turned to the dictionary meaning of the word ‘authority’ and in para. 5 ‘they 
quoted the meaning of the word ‘authority’ given in Webster’s Third New 
International Dictionary, which was applicable and according to them! the 
meaning of the word ‘authority’ would be ‘a public administrative agency or 
corporation having quasi-governmental powers and authorised to administer 
a revenue-producing public enterprise’. The Court further went on to ob- 
serve that ‘‘this dictionary meaning of the word ‘authority’ is clearly wide 
enough .to include all bodies created by a statute on which powers are ‘con- 
ferred to carry out governmental or quagsi-governmental functions’’. In other 
words, they clearly accepted the proposition that according to the dictionary 
meaning of the word ‘authority’ given in Webster that all bodies created by 
a statute on which powers were conferred to carry out governmental or quasi- 
governmental functions would fall withm the expression ‘other authority’ as 
occurring in the extended meaning of the expression ‘State’ given in arti 12. 
Thereafter, the Court has further gone on to add as follows (p. 1862): | 
“...Tbe expression ‘other authorities’ is- wide enough to include within it 
authority created by a statute and functioning within the territory of India, or 
the control of the Government of India;...” | 
This latter observation cannot be read independently of the former as' was 
suggested by Mr. Dhanuka but has to be read along with the former in the 
sense that a body or an authority created by a statute on whom powers are 
conferred to carry out governmental or quasi-governmental function would be 
‘other authority’ and such body or authority if functioning within the terri- 
tory of India or under the control of Government of India would be ‘dther 
‘ authority’. That is to say, the body or authority mentioned in the latter 
observation must have power to perform governmental or quasi-governmental 
functions. : That these two observations will have to be read in the way ‘in- 
dicated above would become clear from the manner in which the Court’! laid 
emphasis on certain aspects of powers conferred upon the Hlectricity Board 
under the State Hlectricity Act which -in their view went to make that Board 
a ‘State’. It is true that in para. 6 also a particular observation has been 
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relied upon by Mr. Dhanuka. He has- pointed out that after referring to the 

decisions in Ujjam-Bat-v. State of Uttar Pradesh, and in K.S. Ramamurthy v. 
ne te Commassioner, the Supreme Qourt has -obeerved as follows 
p. 1868 


“...Theee decisions of the Court support our view that the expression ‘other autho- 
ritles’ in Art. 12 will include all constitutional or statutory authorities on whom powers 
are conferred by law.”- 


and according to him, this particular obeervation was very wide in its effect 
and should be given proper weight. It is true that this observation could 
be interpreted in a wide manner but then this observation will have to be 
read in the context of further observations madé by the Court in that very 
paragraph. In the observations which follow the Supreme Court was clearly 
at pains to point out that the fact that some of the powers conferred upon 
such statutory corporations might include powers for the purpose of carrying 
on commercial ‘activities, that aspect was not really material and in order to 
show how that aspect was not material, the Court went on to point out that 
éven the State itself had been envisaged as having the right to carry on trade 
or business as mentioned in art. 19(/)(g) and ‘that in Part IV of the Consti- 
tution the State had been given the same meaning as in art. 12 and ‘one of 
Directive Principles laid down in art. 46 was that the State shall promote 
with special care the educational and economic interests of the weaker sec- 
tions of the people. Applying this reasoning to the Electricity Board the 
Court went on to point out that the circumstance that the Board under the 
Electricity Supply Act was required to carry on some activities of the nature 
of trade or commerce did not therefore give any indication that the Board 
must be excluded from the scope of the word ‘State’ as used in art. 12. But 
thereafter the Court went on to point out what was the essence of the matter. 
The Court observed as follows (p. 1868): 

“ ..On the other hand, there are provisions in the Electricity Supply Act which 
clearly show that the powers conferred on the Board include power to give directions, 
the disobedience of which is punishable as a criminal offence.” 


In other words, these particular provisions contained in the Electricity (Sup- 
ply) Act which conferred powers on the Board to give directions, the dis- — 
obedience of which was made punishable as a criminal offence, was the as- 
pect which was mainly relied upon by the Supreme Court for the purpose of 
coming to the conclusion that the Electricity Board of Rajasthan fell within 
the expression ‘other authority’ occurring in the extended meaning of the 
expression ‘State’ given in art. 12 of the Constitution. 

We are supported in the above interpretation of the Supreme Court judg- 
ment by two further judicial pronouncements; one of this Court and the odior 
of the Supreme Court itself. In Pramodras Shamaldas v. L.I. Corp. a 
question arose whether Life Insurance Corporation fell within the definition 
of the expression ‘the State’ in art. 12 of the Constitution and while consi- 
dering this question this Court was required to consider the judgment of the 
Supreme Court in Electricty Board, Rajasthan case. At p. 289 of the re- 
port this is what the Division Bench of this Court has observed: 

“It is clear from the judgment of Mr. Justice Bhargava that the Supreme Court 
adopted the test formulated by Mr. Justice Ayyangar in U}am Bals case and held that 
the Electricity Board was an authority within the meaning of Art. 12. It is not poemi- 
ble to read the judgment to say that ‘authority’ Includes any and every autonomous 
body merely because it is constituted by a statute, whatever be its functions and this 
could not be so. The very fimdamentsal conception of an authority is that there is 
tn it power to command and compel its obedience either by enforcing the same or by 
punishing disobedience.. The Electricity Board had such powers while 
the law framed by the Parliament end therefore the Court held. that it fell within 
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constituted under a statute of the Parliament or of the State Legislature and it 
fell within Art. 12, the subsequent discussion could not be necessary.” 

In other words, the Supreme Court judgment in Electriotty Board, ee 
case has been interpreted by this Court to mean.that in that case the Sup 
Court took the view that the Electricity Board fell within art. 12 EE 
because of the fact that the Electricity Board had powers to issue directions 
and compel their obedience either by enforcing the same or by punishing dis- 
obedience. That it was this aspect of the power which influenced the mind 
of the Supreme Court while deciding Electricity Board, Rajasthan case is 
borne out by a later decision of the Supreme Court in Indian Airlines v. Sukh- 
deo Rai. In regard to the decision of the Supreme Court in Hlectrioty Board, 
Rajasthan this is what Justice Shelat has observed in Indian Asrlines Corpora- 
non case (p. 1884): 


.In Electricity Board, Rajasthan v. Mohan Lal where this Court held the 
Paar sag ae are (Supply) Act, 54 of 1948, ax a Stato within: the mening 
of Art, 12 of the Constitution against which mandamus could issue under Art! 228, 
emphasised the fact that the Act contained provisions which empowered the Boerd 
to fasue directions, the disobedience of which was punishable as a penal offence.” ' 

In other words, amongst the powers conferred upon the Board, the Board 
had been conferred powers which pertained to the State and some functions 
of the State were transferred to the Board and it was on this basis that the 
Electricity Board was regarded as fallmg within the expression ‘other autho- 
rity’ within the extended definition of ‘State’ as given in art. 12 of the ae 
stitution. The observations on which Mr. Dhanuka has relied cannot be read 
out of context and even the wide observation on which he relied if read |p 
perly in the context of definition of ‘authority’ as appearing in Webster wid 
held applicable by their Lordships it would be clear that every corporation 
created by statute whatever be its functions would not fall within the expres- 
sion ‘other authority’ occurring in the extended definition of ‘State’ as given 
in art. 12 of the Constitution but such authority must have within its power 
some functions which partake of the nature of governmental or quasi-goyern- 
mental functions. In this view of the matter, it will be difficult to ee 
Mr. Dhanuka’s contention that the State Bank of India falls within th 
pression ‘other authority’ occurring within the extended definition of ‘8S te 
‘given in art. 12 of the Constitution. 

Having regard to-the aforesaid discussion, therefore, the other aspec 
to whether the State Bank of India is under the control of the Gov t 
of India or not really does not arise, for, a statutory body must first be|‘au- 
thority’ within the meaning of that expression as defined m Webster and as 
accepted by the Supreme Court before one considers the further question 
whether it is or is not under the control of the Government of India and since 
we have come to the conclusion that the State Bank of India is not an attho- 
rity within the definition of the expression as accepted by. the Supreme Court 
in Electricity Board, Rajasthan case, we are clearly of the view that the serond 
ground on which the appellant has challenged the order of termination ay 
also fail. 

We may mention that our attention was invited to a number of by 
Mr. Dhanuka on the point as to what statutory bodies could come withi =e 
expression ‘other authority’ occurring in extended- definition of ‘State 
art. 12 and these decisions pertain to bodies like University of Patna (U sh 
Chandra v. V.N. Singh6), School Board of a Society registered under the 
Societies Registration Act, (Mohinder Singh v. Union of Indéa!7), State Ware: 
housing Corporation (8.V. Raman v. M.S.W. Corpn.!) and Life 
Bia (8.L. Sharma v. L.I. e However, in view of the 
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conclusion which we have reached above in regard to State Bank under the 
State Bank of India Act, 1955, we do not think it necessary to refer to any 
of those decistons. 

Since both the grounds on which the petitioner challenged the termination 
of his services fail, the appeal is liable to be dismissed and we accordingly 
dismiss the same. > 

As regards cosis, Mr. Dhanuka says that there should be no order as to 
costs even though his client has failed. The learned Advocate General states 
that if the petitioner is prepared to make a statement that he will not claim 
costs at any stage of the proceedings even if he takes up the matter to the 
Supreme Court and succeeds there he is agreeable that there should be no 
order as to costs of this appeal and he is also prepared to waive order for costs 
which has been made in his favour by the learned trial Judge. The petitioner 
through his counsel Mr. Dhanuka states that he is agreeable not to claim costa 
throughout irrespective of the result of any appeal which he might prefer to 
the Supreme Court. The Advocate General also states that in that event his 
client will not claim costs irrespective of the result throughout. 

It is, therefore, directed that there shall be no order as to costs throughout 
irrespective of the result that may be obtained finally in the matter. 


Appeal dismissed. 


APPELLATE CIVIL. 


\ Before Mr. Justice Desai and Mr. Justice Sawant. 


BALAKRISHNA PILLAI v. ANANT ENGINEERING WORKS PVT. LTD.* 

Industrial Employment (Standing Orders) Actt (XX of 1946), Secs. 1, 2(ee), (g), 2A, 3, 
5-10, 18-15-—-Bombay Industrial Employment (Standing Orders) Rules, 1959, Rule 15 
—Model Standing Orders, Orders Nos. 18-21—Industrial Disputes Act (XIV of 1947), 
Chap. V-A, Sece. 25A, 25C—Whether Industrial Employment (Standing Orders) Act, 
1948, ceases to apply to industrial establishments wherein number of workers has 
fallen below 100—Whether workers in such establishment entitled to full wages for 
layoff pericd—Payment of Wages Act (IV of 1936). 

Once the Industrial Employment (Standing Orders) Act, 1948, becomes applicable 
to an industriel establishment, it does not cease to apply on account of a fall in the 
number of workmen in the establishment below one hundred. 

The State v. Hathhoala Textile Mills,! referred to. 

If, admittedly, the number of workmen in such an industrial establishment is 
only 34, i.e. less than 50, then the effect of the provisions of the Model Standing Order 
No. 21 read with s. 25-A of the Industrial Disputes Act, 1947, will be to disentitle 
such sanoye to any lay-off compensation. 


B.S. eee for the petitioners. 
S.M. Dixit, for respondent No. 1. 


Sawant J. This is a petition by thirty-four workmen of respondent No. 1- 
concern against the decision of the Second Additional Authority under the 
Payment of Wages Act, in Applications Nos. 229 to 262 of 1967. 

Briefly the facts leading to the petition are ad follows: 

Some time in the year 1968 the workers of respondent No. l-concern were 
laid off for ten days and they were paid wages to the extent of 50 per cent. of 
their normal wages for the said period of ten days. The workers therefore 
filad the aforesaid applications before the Authority under the Payment of 
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Wages Act claiming full wages for the period of ten days on the ground that 
the Model Standing Orders which enabled the employer to lay-off the workmen 
did not apply to them since at the relevant time the workers employed in the 
respondent No. l-concern were leas than 100. The contention of the workmen 
before the Authority therefore was that under the contract of service they 
were entitled to full wages for the said period and the payment of half wages 
_ only amounted to deduction of wages. 


It was an admitted fact that although prior to 1965 the Model Standing 
Orders applied to respondent No. 1- concern because there were more than 
one hundred workmen employed then, in the years 1967 and 1968, the num- 
ber of workmen fell below one hundred and at the relevant time there Were 
only thirty-four workmen employed in the concern, 


The Authority by its decision dated August 11, 1969 held that (a) the 
Model Standing Orders continued to govern the service conditions of the 
workmen in spite of the fall in their number below one hundred and respon- 
dent No. 1 Company had a right to lay-off the workmen under the said Orders, 
(b) the lay-off compensation claimed by the workmen waa not wages within 
the meaning of the Payment of Wages Act and (c) that an employer had an 
implicit right to lay-off his workmen under s. 25(c) of the Industrial Disputes 
Act, 1947. The Authority, therefore, dismissed the workers’ applications. 
Hence this petition. 

Since we are of the view, for reasons stated hereinafter, that the Industrial 
Employment (Standing Orders) Act, 1946 did not cease to apply to respon- 
dent No. 1- concern, we find it unnecessary to decide the other two questions 
which the Authority has decided and hence, this decision is confined only to 
the question as to whether the Standnig Orders continued to apply to the con- 
cern or not irrespective of the fall in number of the workmen. - 


In order to appreciate the contentions of the parties, on the said point, it 
is necessary to refer briefly to the-relevant provisions of the Industrial Hm- 
ployment (Standing Orders) Act, 1946 as amended by the Industrial Employ- 
ment (Standing Ordera) Bombay Amendment Act, 1957 and the Bombay In- 
dustrial Employment (Standing Orders) Rules, 1969, hereinafter referred to _ 
as the Act and the Rules, for the sake of brevity. 


The preamble of the Act declares that the Act has been T on the statute 
book to provide for defining with sufficient precision certain conditions of em- 
ployment in Industrial establishments in the State. By subs. (3) of a. 1 of 
the Act, the Act. is made applicable to every industrial establishment wherein 
one hundred or more workmen are employed, or were employed on any day 
of the preceding twelve months. It also provides that the appropriate Gov- 
ernment may after giving not leas than two months’ notice of its intention 
to do go, by notification in the Official Gazette, apply the provisions of the 
Act to any industrial establishment employing such number of persons less 
than one hundred as may be specified in the notification. Section 2(ee) of the 
Act defines ‘‘Model Standing Orders’’ as standing orders prescribed under 
s. 15 of the Act; and ‘‘Standing Orders’’ are defined by s. 2(g) of the Act 
to mean rules relating to matters set out in the Schedule to the Act. Section 
2A of the Act provides that where the said Act applies to an industrial esta- 
blishment, the Model Standing Orders for every matter set out in the Schedule 
applicable to such establishment shall apply to such establishment from such 
date as the State Government may by notification in the Official Gazette ap- 
point in this behalf. Section 3 enables an employer or any of his workmen 
to submit draft amendments to the Model Standing Orders within six months 
from the date on which the Model Standing Orders apply to the industrial 
establishment and s. 5 provides for certification of the draft amendments after 
hearing the employer and the workmen and their prescribed representatives. 
Section 6 provides for an appeal against the order of certification and s. 7 
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MR. MOTILAL CHIMANLAL SETALVAD. 


Reference on the death of Mr. M. C. Setalvad Padma Vibhushan on Monday, 
August 5, 1974 in the High Court. 


Hon’ble Mr. E. H. Kantawala, Chief Justice, said: 
President of the Bombay Bar Association and members of the Bar. 


We have met here this afternoon to pay our high respects and deserved tri- 
butes to Mr. Motilal Setalvad who departed from this world, on Thursday last. 
He was the most distinguished son of a very illustrious father Sir Chimanlal 
Setalvad. He was an active member of the Bar for a period of over six decades. 
He was enrolled as an Advocate on the Original Side of this High Court, in the 
year 1911, even before I was born. Those were the days when it was extremely 
difficult for a young junior to make his headway in the profession in competi- 
tion with eminent English members of the Bar who were in active practice. His 
task was extremely difficult as he began his carcer with an absolute and firm 
determination as noted in his diary :— ‘‘No flattery, no dishonesty, no untruth- 
fulness. Must walk absolutely straight. They say this sort of thing does not 
work in practical life. I shall see.” He truly and faithfully adhered to every 
syllable of what he noted in his diary all his life. Notwithstanding that his 
father was an eminent lawyer in those days he had to wait patiently for eight 
to ten years for briefs to come to him. He used this period to make a thorough 
study of all aspects of law with emphasis on first principles. Long before I 
joined the Bar, he had acquired eminence in the legal profession. The inspiring 
path that he laid down in actual practice in legal profession is ideal for posterity 
- to follow. He never misled the Court for interest of the party he represented. 
If in his honest opinion the party he represented had no case, he had the courage 
to tell the Court ‘‘My Lords, my client has no case’’. He was throughout his 
career as a lawyer, a symbol of integrity, honesty, uprightness and truthfulness. 
In a true and ideal sense he was an officer of the Court whose duty it was to 
assist the Judge to administer justice. He was never rude to any counsel oppos- 
ing him even under provocation. He never lost his serenity and dignity. He 
was invariably considerate to Junior counsel who were on the other side in any 
case. Even outside the Court he helped many junior counsel by giving them 
guidance and advice. He was outspoken and straightforward when anything 
incorrect was done at any level. He never allowed personal considerations or 
intimate. friendship to affect his principles or judgment. Courage and recti- 
tude were his strong characteristics and virtues throughout his life. He always 
gave advice without fear or favour. His high standards as counsel and as a 
man of principle were never diluted by him for any reason whatsoever. Though 
he appeared reserved by nature, he was affectionate to persons whom he found 
worthy of his trust. . l 

He was the greatest of Indian Jurists in the post independence era, an out- 
standing and eminent personality, a sound and astute lawyer, one of the brightest 
legal luminaries of the country and a nationalist son whose services were requi- 
sitioned by Government for upholding the cause of the country in international 
foram. Few persons acquired the eminence that he achieved in a life of almost 
ninety years. He refused to become the first Indian Chief Justice of the High 
Court of Bombay when offered the post by the then British Government. He' 
was appointed Advocate General of Bombay from 1937 to 1942!"“But"he'gave° 
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up the office when Quit India movement started A conflict arose in his cons- 
cience between his duties to the office and his duties to the Nation. On India 
becoming independent and Supreme Court being established he was the first 
Attorney-General of India from 1950 to 1962. Immediately after partition he 
represented the country before the Radcliff Commission which determined 
India’s boundary with West Pakistan. After independence he constantly strove 
to strengthen the foundation of Indian Constitutional Law and democracy, His 
contribution in moulding the rule of law in this country was unique and. out- 
standing. Hardly there was a matter before the Supreme Court involving 
constitutional controversy when his presence was not required. 


Throughout his career as a lawyer he was completely independent in thought 
and outlook, fearless in expression of his opinion and no respecter of persona- 
lity. To mention only an instance or two, when he assisted the Chagla Com- 
mission in the Mundra Inquiry, he was devastating in his criticism of the role 
of the then Finance Minister. He always refused to surrender his Judgment 
of what was right. It is said at one stage he even offered to resign from the 
office of Attorney-General and claimed his right to address Parliament as such. 


His contribution to uphold the cause of the country in International Forum 
is unique and outstanding. He was the leader of the Indian Delegation in 
1949. A year earlier he was the member of the delegation to the Security 
Council on the Kashmir issue. He was the principal representative of India 
for the Kashmir issue in the Security Council again in 1952. He appeared in 
the World Court at Hague to present India’s case in its dispute with Portugal 
on the right of passage for the latter through Indian territory. He was the 
leader of the Indian delegation to first, second, third, fourth and fifth sessions 
of Asian-African Legal Consultative Committee. 


He was the Chairman of the Law Commission for three years from 1955 and 
lent his assistance to simplify the laws in the country. He was the President 
of the Bar Association of India. 


He was a member of the Rajya Sabha and whenever an occasion arose he 
rarely hesitated to fearlessly express his views on the burning topic of the day. 
He has to his credit the authorship of many books. A full account of events 
of his life one can read in the pages of his Autobiography ‘‘My Life—Law and 
other Things’’ recently published in 1971. 

Today we are paying our humble tributes to a man who rose step by step to 
a position of high eminence by adhering to ‘high esteemed principles’ and by 
fearlessly following the path of rectitude all his life—to a man of high ethical 
and intellectual stature. In the history of the legal profession of this era his 
name will always be written ın letters of gold as a symbol of integrity, honesty, 
uprightness and truthfulness. Such a towering personality has suddenly, dis- 
appeared from our midst. By his demise an illuminating star in the legal 
firmament of the country has faded into eternity and it is difficult to fill the 
void created by his sad demise. My brother Judges and I share the grief that 
has befallen on the bereaved family. May his soul rest in eternal peace. 


Mr. R. Mathalone, President, Bombay Bar Association, said: 

May it please Your Lordship, the Chief Justice and other Hon’ble Judges: 

On behalf of the Bombay Bar Association I would like to associate myself 
with everything that has fallen from your Lordship, the Chief Justice. I regret 
that the Advocate General was not able to be present today, but he has sent a 
message which he has asked me to read out to Your Lordship. 

‘T deeply regret my absence from Bombay, but I would like to associate myself 
with the tributes which will be paid today to the memory of Motlal Setalvad. In hits 
passing away we mourn the loss of an advocate who added lustre and renown not 
only to the Bombay Bar but to the Bar throughout India; who filled the office of 
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Advocate General of Bombay, and the Attorney General of India with great distinction; / 
who rendered invaluable service as Chairman of the Law Commission; who served 
our country devotedly in many fields and who, by precept and example, strove to 
uphold the rule of law to the very end of his long and eventful life”. 


My Lords, we received a very big shock last Saturday when we heard of the 
passing away of Motilal Setalvad. The shock was greater because we knew he 
was in good health and had only a short time ago been appearing in cases in the 
Supreme Court and had shown that there was no impairment of his faculties, 
either mental or physical, due to his advanced age. My Lords, when I came to 
the Bar over 50 years ago, Motilal Setalvad had just started building up a prac- 
tice. In those days a ten years’ waiting period was normal for young people at 
the Bar. Young men who went to the Bar had to have a good staying power, a 
lot of patience and a Jot of confidence in their ability to pass through those dreary 
years. Motilal Setalvad had all those qualities and when he turned the corner 
so to speak his practice grew rapidly. At that time, my Lords, Motilal’s illus- 
trious father, Sir Chimanlal Setalvad had a leading practice at the Bar. After 
some years we witnessed in the Bombay High Court the strange phenomenon 
of father and son both having a leading practice. Motilal was from the very 
beginning a very indnstrious man. He never liked being idle. Before going 
into the Court he always mastered all the facts of his case and always looked 
up all the law relating to that case. I remember once he went to England for 
a holiday and when he came back J asked him in the library, how he spent 
14 days on board the ship with nothing to do. He told me that he spent his 
time reading and studying Dante’s classic poem ‘‘The Divine Comedy’’. But 
industry alone would not have been sufficient for him to reach the eminence 
that he did. His advocacy was notable for its clarity of expression, for its 
economy of words, and for its persuasive quality. He was never diffuse. He 
made his points shortly and effectively. He had a quiet dignity. But 
the quality which earned him the greatest esteem and respect from his collea- 
gues and all the Judges, was his high sense of integrity. It was impossible to 
find a more honest man. It was inevitable that a man of his eminence and 
distinction should rise to the top of his profession and should receive all the 
honours that are generally given to eminent lawyers. Your Lordship hag re- 
ferred to all the great honours which he received. He was Advocate General 
of Bombay and then Attorney General of India in 1950. As Attorney General 
he had with him as Solicitor General another very eminent counsel from Bom- 
bay, Mr. C. K. Daphtary. These two were a wonderful team and they blazed 
a trail in the Supreme Court for many years and set an example to the Mem- 
bers of the Bar of sound advocacy, courteous and dignified behaviour and great 
integrity. For many years they gave great assistance to the Supreme Court 
Judges to lay down the law of the lanë. It will be difficult to find such a 
splendid team again in the Supreme Court. As Your Lordship has recounted, 
Motilal Setalvad, apart from his practice at the Bar, rendered great service to 
his country. He appeared for India in the United Nations two or three times. 
He appeared in the Hague Court. He was the President of the Law Commis- 
sion where some excellent work was done by him. Norms of conduct ete. were 
laid down for the improvement of the legal profession. My Lords, it was a 
very great shock indeed when we heard that he passed away. The whole Bar 
jn India was plunged in grief. My Lords, I would like to end by quoting 
from a play of Shakespeare and say that ‘‘He was a man, take him for all in 
all, we shall not see the like of him again.’’ On behalf of the Original Side Bar 
I would like to tender our sincerest sympathy to the members of his family in 
their great bereavement. 
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GHOSTS AT LARGE: THE MOTHER-IN-LAW’S ADOPTION.*: 


Trw Hindu Adoptions and Maintenance Act, 1956, which many thought made 
a clean sweep of the old Hindu law of adoption, preserved an archaic | rule, 
namely that a widow could not adopt if her deceased husband had a son or son’s 
son [sec. 11(/)]. This is because the Supreme Court has made it plain that the 
son adopted by a widow is related to her husband,’ and thus the adoptive 
father’s male issue are hers for this purpose. Thus if a woman’s widowed 
daughter-in-law has adopted she caunot. I drew attention to this at my Critique 
of Modern. Hindu Law (Bombay, 1970) at §.170. I also drew attention (p. 188, 
n. 6) to the literature on the mother-in-law’s and daughter-in-law’s rights, 
respectively, to adopt. That literature, with its extensive apparatus of ‘case- 
law, ought to have been examined in Vaijoba Shamrao v. Vasant Abaji? to which 
we turn immediately. One may ask, why worry us with all this old rubbish? 
The answer is that Orissa has, ineonsiderately, told us that even if a widow 
adopts to herself (no matter what is said on her behalf in the deed of adoption 
written out at the .strest-corner!) the son is related to' the deceased husband, by 
relation-back 3 and we are left to guess that, more properly, where the adoption 
could not lawfully take place if a sacramental adoption under Anglo-Hindu law 
was projected, and yet it is performed validly under the Act of 1956, there will 
be no :‘relation-back and no property rights can accrue to the boy in the widow’s 
deceased husband’s family. This is the correct position (I submit) and: the 
Orissa view must be adjusted accordingly: while that is happening we must re- 
view the Bombay optimistic position on adoptions by women who have, or once 
had, widowed daughters-in-law. 

, There are two patterns to be condar: Bombay has developed, with a euri- 
ous indifference to Madras decisions (inconsistently with the wind of change 
which seeks to blow India into national unity), its own local tradition on the 
subject, and a single judge is surely not to be blamed for following in the steps 
of his predecessors: however, there are other possibilities and the subject will 
eventually have to be thrashed out. I shall not repeat what I said in 1964 on it,‘ 
but come at once to the patterns. 


! l Fl wl F2 = W2 
: a | | | Sa 
"S1 = SWI 2 =S W2 l 


F1 died in 1950, leaving W/, SJ and SW/. In 1951 SJ died. In 1952 SWI‘ 
died. In 1958 WI adopted A. It cannot be denied that, under the clearly and 
emphatically expressed judgment of the Supreme Court in Gurunath v. Kamla- 
bat Kanchangauds,” A’s adoption was invalid. Whether he would have had 
any personal, relation with’ W21 if the adoption had taken place in, e.g., 1957 
remains to be worked out: in my view he would have had, but without ‘the 
consequences foreseen in Orissa.© On the other hand 82 died in 1950, ' F2 
died in 1951, and in 1952 SW2 died. In 1953 W2 adopted B. In my view, 
if Gurunath is to be taken on-its words and in ite intention, the duty of pro- 
longing the line having passed to the danghter-in-law, Sw, W2 had no power 
to adopt, and her power could not revive. Thus this ‘adoption too was invalid. 

[n' Vasjoba Shamrao v. Vasant Abaj? the facts were complicated by a ‘be- 


*By J. Dunoan M. Derrett, D.C.L. (Oxon.), LL. D., Ph. D. (.ond.), Professor of Oriental 
Laws in, the, University o 
1.’ Siemon Ram v ea [1067] ALR. 8.C. 1761; Sttabai v Ham hentia [1970] 
se tar Merrett, ‘Ad thon: the whole hog’, (1972) tá Bom. LR J. l 
i (1979) 75 Bom. LR. i 
K. Lasminarayon v. K. Padmanav [ [1973] ALR. Or. 3 i ` 
4. a a a ai © 096 TAIR TA 
5. (1954) 57 Bom. LR. 6, S.C., B.C. [1885] ALR. sc. 206, The daughter-in-law 
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lated ‘discovery’ that the father predeceased the son; however the Court re- 
fused to pay attention to this, and indeed took the view that it would have 
made no difference. The facts as accepted by both Courts below, and pro- 
ceeded upon in the High Court were these: F died in 1947, but his sons had 
predeceased him and he was survived only by SW, the widow of one son, and 
W, his own widow. Some time after the death of F, SW married again, and 
thus became incompetent to continue her husband’s (and therefore F’s) line. 
W adopted the plaintiff in 1953. The High Court held the adoption valid. 
The ratio (correctly stated in the headnote) was ‘that as when G adopted the 
plaintiff, there was no one to continue the line. of A, her husband, the adop- 
iion of the plaintiff was valid’. My own view is that we are bound to apply 
Gurunath-> which was, distinguished, and hold that since the duty to provide 
an heir had passed to SW, W’s power to adopt came to an end, and never 
revived. The fact that SW remarried operates (everyone will agree) as if she 
had died. The learned High Court Judge referred to Anant Govind F. 
Dnyaneshwar Balkrishna® which I argued in 1964 to have been wrongly de- 
cided.? It was based upon the theory that one looks to see whether at the time 
when the widow adopts there existed anyone capable of extending the line. 
This is most sensible and practical and is the rule we should all like to see 
laid down as law: but it was not the rale adopted, sadly, by the Supreme 
Court. Mr. S. Vaidyanathan! was aware of this, and his interesting article 
will be found to cast doubt (hardly very practical at that stage) on the cor- 
rectness of dicta in Gurunath.’ The Supreme Court cases must be taken as 
authoritative unless overruled by that august body itself. In our present case 
no notice was taken of Narahari v, Ruyiah,!! which was correct in my sub- 
mission, nor of Sahebrao v. Rangrao,? which took, after full consideration, 
the ‘Bombay’ view, nor (not surprisingly) of Pandurang v. Changunabai,) 
nor, incomprehensibly, of Venkalakshms Ammal v. Jagannathan, which, ex- 
cept for howlers in the property fleld. was correctly decided on our issue. 
Neslawwa v. K. B. Nhavi'5 had been published before judgment was delivered, 
but that too was ignored. ; 


Any one who has been through the material will forgive me for not pursu- 
ing it further. Let us summarise: the Supreme Court’s ruling on this issue 
deprives a widow of competence to adopt to her husband if the latter died 
leaving a son, grandson, or greatgrandson competent to prolong the line by 
adoption, or the widow of a son, ete. Lf this widow remarries or dies the 
propositus’s widow’s power to adopt does not revive, it is extinguished. To 
change this position (as we should wish) requires a statute. Further, when a 
daughter-in-law has adopted the mother-in-law has no power of adoption: this 
is now confirmed by statute and Mr. Vaidyanathan’s approval of Sahebrao v. 
Rangrao,2 though it makes sense on practical grounds, cannot be squared with 
the statute of 1956. 

8. (1948) 46 Bom. LR $58. 
0. hoss 1 ALLJ., J., 5.4 


10. 11867] A.LR. Journal 185-£. 
li na ALR. Hyd. 1 (¥.B.) 


12. (1980) 68 Bom. L.R. 41). 

18. [1945] ALR. Bom. 164, 48 Bom. L.R. 918; [1945] Bom. 487. 
14. [1068] A.LR. Mad. 816, 

15. [1972] A.LR. Myr. 218. 
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A Study of Industrial Law. By G.M. Korsar, Advocate, Supreme Court. 
Second Edition. Bompay-2: N.M. Tripathi (Private) Limited, 164, Samal- 
das Gandhi Marg. Royal octavo. Pages xxviit+759,, Price Ra, 33. 


Primary meant for students of law this book, which has run into second 
edition within a short time, will be fonnd useful by management executives, 
trade union officials, employers and also practitioners. In this edition the 
author has introduced some new topics and has added to and improved! upon 
old ones so that various subjects prescribed in degree and diploma courses for 
students are well taken care of. The appendices contain various useful mat- 
ter, e.g. summaries of the Report of National Labour Commission and Report 
of the Royal Commission on Trade Unions and Employers Associations, U.K., 
ete. The commentary is clear and to the point. 


Legal Education in India. General Editor: S. K. AGRAWALA. BOMBAY 2: 
N.M. Tripathi (Private) Limited, 164, Samaldas Gandhi Marg. Pages 
xxvit447. Price Rs. 45. 


THis book contains papers prepared for the All India Seminar organised by 
the Poona University having for its theme—Legal Education in India: : Pro- 
blems and Perspectives. The Seminar was attended by eminent educationists, 
both Indian and foreign, well-known jurists and also by Chairman of the Bar 
Council of India and other members. Erudite contributions appearing jn the 
book, apart from technical aspects, deal basically with the problem of how to 
make legal education ‘‘relevant’’ in the present set up and, secondly, the ‘inter- 
relation of law with other disciplines. The first part of the book deals with 
the objectives of legal education, reform of curriculum and method of teaching, 
post graduate teaching and research, problems of faculty recruitment, training 
and facilities for research and, lastly, examination and assessment of students. 
The second part of the book contains observations and recommendations of the 
Seminar. The book contains papers by some eminent foreign educationists, 
like Prof. Alexandrowicz of the Cambridge University, U.K., Prof. McDougal 
of the Yale University Law School, U.S., Prof. Taniguchi of the Kyoto Univer- 
sity, Japan and Prof. MeWhinney of the University of Indiana, Indiana- 
polis, U.S.A. They deal with various problems arising in their countries 
and how they are being tackled there. These will undoubtedly prove valuable 
to us. The book will be of immense help in planning teaching of law and will 
be instructive to law teachers, Bar Councils nnd Bar associations. 


1 
i 


Law and Poverty: Cases and Materials. General Editor: Dr. L.M. SINGHYI. 
Bompay 2: N. M. Tripathi (Private) Limited, 164, Samaldas Gandhi ‘Marg. 
Pages xvi+428. Price Re. 35. | | 


| 

In the context of present-day India where abysmal poverty, practically un- 
dreamt of in the western world, is the lot of the majority of our people, a book 
like this is indeed welcome. Here are collected materials from a large number 
of eminently readable essays from diverse sources. The book begins with an 
introduction on the challenge of poverty, co-relates it with the legal system ob- 
taining and the role of lawyer in such a system. Untouchability is next dealt 
with, followed by Chapters on land reform measures, such as abolition of Zamin- 
daries and intermediaries, tenancy reforms, ceiling on holdings, consolidation of 
holdings etc. Next is tackled the problem of rural credit and debt relief. The 
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problem of slum clearance, which ought to have come as a separate head, finds 
place with contract labour and Beggary. Then comes the chapter on legal 
assistance to the poor, followed, lastly, by the chapter on the perspectives. 

The book, in the words of the learned editor, ‘‘is an unusual book of Indian 
legal education’’ but law, if it is to operate in a particular milieu, can hardly 
be meaningful if it disregards the problems of that milieu. He also admits 
that the materials selected for this book is essentially tentative but would like 
the law teachers to hammer and shape the materials adapting them for their 
purposes. This is indeed a laudable purpose. 


Mulla’s Transfer of Property Act. Edited by Atul MOTILAL SETALVAD, B.A., LL.B., 
(Bom.), LL.M., PH.D. (Lonv.), of Gray’s Inn, Barrister, Sixth Edition. 
Bombay 2: N. M. Tripathi (Private) Limited, 164, Samaldas Gandhi Marg. 
Pages exi-+-898. Price Rs. 50. 

THE current edition of Mulla’s Transfer of Property Act fully maintains the 
same high and accurate standard as was set by the original author and a succes- 
sion of eminent jurists who edited the book afterwards. During the period of 
Seven years since the last edition,.a large amount of case-law had naturally accu- 
mulated. To include these in the commentary some judicious pruning became 
Necessary. However, the learned editor has, as far as possible, left the original 
text of Sir Dinshah Mulla intact. The case-law has been brought down to May 1, 
1978 with the help of Addenda. The printing, binding and general get-up of 
the book are excellent. 


Rao & Rao on Criminal Trial. Edited by Y. R. Rao, Advocate. Third edition. 
Bospay 2: N. M. Tripathi (Private) Limited, 164, Samaldas Gandhi Marg. 
Pages xcii+-727. Price Rs. 45. ‘ 

TEIs extremely useful book for the Criminal law practitioners now deserved- 
ly enters in its third edition. As usual, the book deals with the fundamental 
and evidentiary aspects of Criminal trials in detail. Im the present edition 
a large amount of new matter has been incorporated. The case law has been 
bronght down to September 1, 1973 by the addition of addenda. The book 
will be useful both to the Bar and the Bench. 


Payment of Bonus Act, 1965. By D. 8. CHOPRA, B.80., LL.M., Advocate, Pro- 
fessor of Law, K.C. Law College. Bompay 2: N.M. Tripathi (Private) 
Lid., 164, Samaldas Gandhi Marg. Pages xxx+3875. Price Rs. 38.00. 


THe Payment of Bonus Act, 1965, which came into effect from September 
25, 1965, was supposed to end once for all the periodic confrontation between 
the employers and employees, and to generate industrial peace. Far from its 
object being achieved, the Act has given rise to a number of controversial issues. 
The author has done extremely well in giving a background of the controversy 
leading to the passing of the Act. He has dealt with the subject comprehensive- 
ly and thoroughly. The commentary, wherever relevant, refers to analogous 
Acts, like the Industrial Disputes Act, 1947, the Payment of Wages Act, 1936, 
ete. The case Jaw, both Indian and foreign, have been given up-to-date. The 
book will be helpful to the employers, employees’ Unions, students and 
practitioners. 
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Liabüity of Ratlways as Carriers in India. By A. B. GANDE, BARRISTER. BOMBAY 
8: Milan Law Publishers, 15/2 Navjivan moclely, pee ANR Dami 
8vo. Pages iv-+420. Price Ra. 85.. -. 


| Tas railways in India are the single biggest carrier of Parr and merchan- 
dise throughout the country. It is, therefore, necessary for the public im'gene- 
ral and mercantile community in particular to know what liability the railways 
undertake: when they carry consignments of luggage, parcels and goods booked 
by them to various destinations. The author who has several books on: the 
subjects of carriers by land, sea and air to his credit has done well in bringing 
out this book. The book is exhaustive. Relevant case-law has been given by 
the author under different heads. Various types of responsibility for different 
types of goods booked at owner’s risk or railway risk rate are well treated and 
liability arising out of damage, deterioration or loss of goods are pointed out. 
The burden of proof i in such cases are also exhaustively-dealt with. Limitation 
of liability on the part of the railways, exoneration from responsibility in cer- 
tain cases and filing of claims and settlement thereof meet adequate treatment. 
The annexure contains the Indian Railways Act, 1890, and various forms. The 
book will be useful for the trading and business communi besides lawyers , 
and students. i 


Modern Hindu Law. By Paras. DIWAN, LL.M., PH.D. Second sae: 
ALLAHABAD 2: Allahabad Law Agency, 9, a Road. Pages oars 
Price Rs. 20. 


Tis book, which within a short span of two years has run into second edi- 
tion, deals with the codified and the old Hindu law. The discussions, in gene- 
ral, are short and terse. The author Has dealt with the subject critically and 
has not, when thought necessary, even spared the highest judiciary e.g. in the 
case of Sawan Ram. The book is primarily meant for students who will find . 
the .price within their. reach. The practitioner will also find the book ube- ` 
ful. The. texts ict various nes are set out in the Appendix, . i 
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Goneral Principles of Indian Law. By Rustow S. Davar and Dr. KHOHSHED 
D. P. Mapon. Seventh edition: Bompay 1: Progressive Corporation, Pri- 
vate Limited, 51, Mahatma Gandhi Road. Pages xrxii-+-388. Price Ra. 14. 


‘The General Principles of Indian Law’’, the only prescribed text book for 
the Institute, of Company Secretaries Intermediate Examination and for diploma 
in commerce of the Indian Merchants’ Chambers, hardly needs an introduction. 
Now in its seventh edition, the book has been thoroughly revised by the learned 
authors to meet the needs of the examinees. Even for the laymen the book will 
be useful giving as it does the general principles relating to various fields of 
`- law, like contract, sale of goods, negotiable instruments, partnership, torts, 
transfer of property, etc. There is a chapter each on sources of law, Consti- 
tution of India and delegated legislation. ‘The book will adequately , serve 
ihe purpose of those for whom it is intended.’ Incidentally, the price of the book: 
is extremely reasonable. | 
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specifies the date from which the Standing Orders or the amendments thereof 
come into operation. Section 8 requires registration of the’ Standing Orders 
as finally certified and s. 9 obligates posting of the text of the Standing Orders 
prominently on special boards to be maintained for the purpose. Section 10 
then provides for the duration and modification of the Standing Orders or 
the amendments thereof and prescribes the period during which they shall 
not be modified except on agreement between the employer and his employees 
and lays down the procedure for modification. Section 13 provides for penal- 
ties, among others, for modification of the Standing Orders, Model Standing 
Orders or amendments otherwise than in accordance with the provisions of 
the Act and also makes‘ contravention of the Standing Orders an offence. 
Section 183A makes a provision for a reference of the question of application 
and interpretation of a standing order to any one of the Labour Courts con- 
stituted under the Industrial Disputes Act, 1947 and gpecified in that behalf. 
Section 18B exempts from the application of the Act, establishments governed 
by other statutory service rules and s. 14 gives power to the appropriate Qov- 
ernment to exempt any industrial establishment or class of industrial establish- 
ments, conditionally or unconditionally from all or any of the provisions of 
the Act. Subsection (J) of s. 15 vests the appropriate Government with 
power to make rules and sub-s. (2) thereof specifies matters which in parti- 
cular may be covered by such rules. The matters mentioned therein include, 
among others, Model Standing Orders for the purposes of the Act and the 
procedure fòr modifying Standing Orders or amendments. The Schedule to the 
Act, referred to in s. 2A, enumerates matters to be provided in Standing Orders, 
Model Standing Orders and amendments. The said matters relate to service 
conditions and include, among others, subjects such as classification of work- 
men into permanent, temporary ete., attendance and late coming, closing and 
reopening of ‘sections and of the entire establishment, temporary stopPages 
thereof and the rights and liabilities of the employers and workmen, termina- 
tion of employment, disciplinary proceedings, retirement and superannuation 
age ete. 

Rule 3 of the Rules made by the State Government under s. 15 of the Act, 
states that the Model Standing Orders for the purposes of the Act shall be 
those set out in Schedule I appended to the said Rules. The said Schedule -I 
sets out different Model Standing Orders among others (A) for workmen do- 
ing mannal or technical work and (B) for workmen employed on Clerical or 
Supervisory work. We are concerned in this petition with the former. 


The Model Standing Orders Nos. 18 to 20 give a right to the employer to 
lay-off his workmen and by virtue of Standing Order No. 21, the rights and 
liabilities of employers and workmen relating to lay-off are determined im ac- 
eordance with the provisions of Chapter V-A of the Industrial Disputes Act, 
1947. The only provisions of the said Chapter V-A which are relevant for 
the purposes of this petition are those contained in sa. 25A and 25C thereof. 
The said s. 25C, among other things, provides for lay-off compensation to a 
workman to the extent of 50 per cent. of the total wages for the first forty-five 
days of lay-off. However, the said s. 25A excludes from the application of 
all provisions relating to lay-off contained in the said Chapter, including those 
contained in the said s. 25C, industrial establishments in which leas than fifty 
workmen on an average per working day have been employed in the preceding 
calendar month. We are not concerned in this petition with the other pro 
visions either of the said sections or of the said Chapter V-A. 

If therefore the Act i.e. the Industrial Employment (Standing Orders) Act, 
1946, continued to apply to respondent No. 1- concern, the effect of the provi- 
sions of Model Standing Order No. 21 read with s. 25A of the Industrial Dis- 
putes Act, 1947, is that the petitioners are not entitled to any lay-off compen- 
sation, since admittedly the number of workmen in the concern was thirty- 
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four i.e. less than fifty, at the relevant time. On the other hand, if the ‘Act 
ceased to apply because the number of workmen fell below hundred at the 
relevant time, the workmen will be entitled to full wages for the lay-off period 
because the employer had no right to lay-off the workmen under the contract 
of service. 


It is against this background that we have to ade tbe validity of the 
petitioners’ contention that the Act ceased to apply to respondent No. 1- con- 
cern since at the relevant time the number of workmen fell below one hundred. 
Mr. Kulkarni appearing for the petitioners, in support of the said contention 
has‘ relied solely on the provisions of sub-s. (3) of s. 1 of the said Act, which 
as pointed out earlier, provides that the Act applies to every industrial esta- 
blishment wherein one hundred or more workmen are employed, or were em- 
ployed on any day of the preceding twelve months. 


There’are however four main considerations which militate against the inter- 
pretation canvassed on behalf of the petitioners. In the first instance, the 
provisions of sub-s. (3) of s. 1 of the Act evidently relate to the initial appli- 
cation of the Act and the condition precedent viz. the specified number of work- 
men, laid down therein is for the initial application of the Act. There is noth- 
ing in the said provisions to suggest that once the Act is made applicable to an 
industrial establishment, the continuation of its application depends upon the 
number of workmen employed in the establishment. Secondly, there is no 
provision in the Act providing for the cessation or discontinuance of the ap- 
pleation of the Act to an establishment on account of a fall in the number 
of workmen or on any other account. The absence of such a provision is 
significant since, by s. 13A, the Act has provided for a reference to the Labour 
Court, of a question, among others, of the application of a standing order 
and by s. 13B, it has excluded industrial establishments governed by certain 
statutory service rules. The power reserved to the appropriate Government 
under's. 14 of the Act to exempt conditionally or unconditionally any indus- 
trial establishment or class of industrial establishments from all or any of the 
provisions of the Act is also noteworthy in this connection. The provisions 
if s. 18, further providing for penalty for modification of the Standing Orders, 
otherwise than in accordance with the provisions of the Act, and for contra- 
vention of the Standing Orders, also point to the deliberate omission to pro- 
vide for the cessation of the application of the Act to an establishment. If 
the Legislature had intended that the Act should cease to apply to an industrial 
establishment when the number of workmen therein fell below one hundred, 
there was nothing to prevent it from so providing in explicit terms. Thirdly, 
the Act-is.a beneficial social legislation enacted for the purpose of defining 
with certainty the terms of contract of employment and thus guaranteeing the 
workmen their conditions of service. It is common knowledge that before 
the Act was placed on the statute book, the conditions of service of the indus- 
trial workmen were undefined, arbitrary, and depended mostly upon the whims 
and vagaries of the employer. The Act seeks to make a contract of employ- 
ment for the workmen and a contravention of the terms of such statutory 
contract, is made an offence and an employer is liable to be prosecuted for 
the same. A strong reason is therefore necessary to deprive the workmen of 
an establishment of the benefits of such statutory contract of service, once the 
same have accrued to them, and a fall in the number of the workmen employed 
in the establishment can hardly be said to supply such reason. Lastly, an 
interpretation which promotes the object and purpose of ‘the Act will have 
to be preferred to one which will not only defeat the same, but, as in this case, 
will verily: lead to a chaos. If the interpretation urged by the petitioners is 
accepted it will mean that terms of the contract of service will ever remain in 
a fluid condition fluctuating with the number of workmen employed. It 
will again be subject to the arbitrary will of the employer, since the number 
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of workmen employed can be varied by him by his unilateral action. Apart 
from creating uncertainties and confusion with regard to the conditions of 
service, such a situation is bound to lead to industrial unrest and hamper 
smooth running of the industry. The said interpretation will therefore defeat 
the very purpose sought to be achieved by the Act. The Legislature cannot 
be said to have intended such a situation. We will have therefore to place 
a beneficial interpretation on the provisions of the Act and one which will 
be in accord with its policy, and hold that once the Act becomes applicable to 
an industrial establishment, it does not cease to apply on account of a fall in 
the number of workmen in the establishment, below one hundred. 

Mr. Kulkarni relied upon a decision of this Court reported in The State v. 
Hathiwala Tezitle Mills.) This decision, far from helping Mr. Kulkarni, goes 
a long way to support the view we have taken. It is a decision under the 
Employees’ Provident Fund Act, 1952 prior to ita amendment by Act 46 of 
1960. Sub-section (3) of s. 1 of the said Act also made a similar provision 
for the application of the said Act to establishments and stated that it applied 
to ‘‘every establishment which is a factory engaged in any industry specified in 
Schedule I and in which fifty or more persons are employed.’’ It was eon- 
tended on behalf of the employer-Mills in that case that at the relevant time 
the number of workmen had fallen below fifty and hence the said Act ceased to 
apply to it. Negativing the said contention, this Court in that case held, that 
the said provisions of sub-s. (3) of s. 1 of the said Act dealt with the initial 
application of the Act and they had nothing to do with the continuance of 
the application of the Act. This Court further held in that case that there 
was no provision in the said Act which would show that as soon as the factory 
ceased to employ fifty workers or more but employed leas than fifty workers the 
Act would cease to apply and the workers would cease to get benefits under the 
provisions of the said Act. This Court also held that the several provisions 
of the said Act showed that the Act waa intended for the benefit of the workers. 
aoa to us, the ratio of this decision should equally apply to the oase 
before us 

Mr. Kulkarni then contended that the Employees’ Provident Fund Act, 1952 
was amended in 1960 by Act 46 of 1960 and sub-s. (5) was deliberately added 
to s. 1 thereof specifically providing that the said Act would continue to apply 
to an establishment notwithstanding the fall in the number of workmen below 
that laid down in subs. (3). According to Mr. Kulkarni the fact that such 
a provision was specifically added, shows that but for the said addition, 
the Act would cease to apply when the number of workmen fell below the 
specified number. Now, in this connection it must be remembered in the first 
instance that the aforesaid decision of this Court was prior to the said amend- 
ment and turned upon the interpretation of the provisions of suba. (3): of 
gB. 1 of the said Act as it stood independently. Secondly, it appears that by add- 
ing sub-s. (5) to s. 1, the Legislature made expressly clear what was till then, only 
implicit. Mr. Kulkarni’s contention, therefore, that in the absence of an er- 
press provision in the Act with which we are dealing in this petition, similar 
to the provision in sub-s. (5) of s. 1 of the said Act i.e. the Employees’ Pro- 
vident Fund Act, 1952, the interpretation which he ecanvasses should be 
accepted, does not appeal to us. 

For the aforesaid reasons we are of the view that the decision of the Pay- 
ment of Wages Authority that the Industrial Hmployment (Standing Orders) 
Act, 1946 continued to apply to respondent No. 1- concern although the num- 
ber of workmen was reduced to thirty-four is valid and proper, and we confirm 
the same. 

As. regards the other two questions viz. as to whether the employer has an 
inherent right to lay-off. his workmen or not, and whether the lay-off compenaa- 
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tion is wages within the meaning of the Payment of Wages ee Mr. Kulkarni 
cited before us decisions of the Supreme Court and High Courts meluding 
our Court, and there appears much force in Mr. Kulkarni’s contentions on 
the said two questions and against the view taken by the Authority on the said 
questions. However, we express no opinion on the said issues since it is not 
necessary to do so in view of our finding on the first question. We however 
make it abundantly clear that it should not be construed that we approve of 
the view taken:by the Authority on the said two questions. 


-In the result, the petition- fails. The Rule granted in this petition is dis- . 


ia In the circumstances there will be no order as to costs. 
i Rule duchored 


| 
ps Before Mr. Justice Joshi and Mr. Justice Mukhi. | 


' BOMBAY ENAMEL WORKS v. PURSHOTTAM 8. SOMATYA.* 

Civil Procedure Code (V of 1908), O. XXXVII (as amended by the Bombay High 
Court)—Bombay City Civil Court Act (Bom. XL of 1948), Sec. 9—City Civil 
RT ONNA ey GITE TE aca i 
conditional order under O. XXXVII, Civil Procedure Code. 

fe is aor rencie Gis Ga Bomby Gy Cdi Cinta all eames E eo 
while granting leave to defend, refusing it or making a conditional order under 
O. XXXVII af the Civil Procedure Code, 1908, as amended by the Bombay, High 
Court. . If reasans are not given, the order will not be liable to be set aside on that 
ground alone: 

However, if the matter before the City Civil Court is a complicated one or'points 
of law or fact-before the Court are of a somewhat involved nature, then it is desir- 
able and appropriate that reasons for making the order are briefly stated so that 

. the superior Courts, if they have occasion to deal with the matter, may be informed 

- as to what was in the mind af the Judge when he made the order. In particular, 
when leave is being refused so that a decree is to follow, it would be ever, more 
‘necessary in the interest of justice for the trial Judge to indicate briefly what the 
_ defences were and why they were considered useless or worthless by him. — 

Waman Vasudeo v. Pratapmal,t Amrit Banaspati Co. v. Engineer & Co.2 Milkhiram 
(India) P. Ltd. v. Chamanlal Bros.,3 Vijakumar v, Pari Nereshchandra Firm,4 United 
Industries v. Dalwadi & Co5 and Bhagat Raw v. Union of India,6 referred to. 


Tes respondent, Purshottam S. Somaiya (who is hereinafter tered 
to as the plaintiff) filed Summary Suit No. 8471 of 1968 on December 7, |1968, 
against the appellants the Bombay Enamel Works, a firm carrying on business at 
Revi Industries Compound, Agra Road, Thana (who are hereinafter re- 
ferred to as ‘‘the defendants’’) under O. XXXVII of the Code of Civil Pro- 
cedure, 1908, as amended by the Bombay High Court. The suit was 
on 5 hundies executed by the defendants under the signature of one of their 
partners Champsmh Narsinh Vaidya. The total claim was for Rs. 41,500 
with interest thereon as prayed. On January 14, 1969 the summons for 
judgment was’ taken out by the plaintiff which came up for hearing on! Feb- 
ruary 6, 1969, when His Honour Judge Rege, (as he ‘then was), after g 
the. ‘affidavits in reply and rejoimder on file passed the following order :ı 

"Qn ‘the defendants depositing in Court Rupees 7,500 within ten (10) weeks! leave 
ye eR On such deposit being made the suit be transferred to the List of 


February 92/25, 1974. First 2 (1961) 68 Bom, L.R. 568. 
A peat No No. 481 of 1069, against the decision 8 2, p08 ALR. 8.C, 1698, 5.0, 68 
of Ke: Doeal, DE City Civil Court, Bom- 
bay, In jn 8 ult No, 8471 of 1968, or 968] ALR. Guj. 

(1960) 62 


Bom., 
| 
LH. 693, s.o. [1980] 8 [1969 A Gah a. i 

8 6071 A.LR. S.C. 1606 
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Long Causes. Written Statement within 4 weeks thereafter. Usual Order for Dis- 
covery and 
Hundies dated 22nd November 1967 to be retained on the file.” 

The defendants did not make the deposit but took out a Chamber Sum- 
mons. On April 24, 1969 the Chamber Summons came to be heard when the 
advocates for both the parties were present and His Honour Judge S.K. Desai 
(as he then was) dismissed the same with no order as to costs. The same suit 
came up for disposal later in the day when Mr. Kikla for the plaintiff was 
present but the defendant’s advocate Mr. Tripathi, who had been earlier present 
at the hearing of the Chamber Summons, remained absent and the trial Court 
' passed the decree as prayed for after taking on record and exhibiting the 

’g certificate as to the non-payment of the sum of Ra. 7,500 (ordered 
to be deposited when leave to defend had been granted). There was also an 
order of refund of 2/3 Oourt-fees paid by plaintiff. Although O. XXXVII, 
r. 4 of the Civil Procedure Code contains a provision that after decree the 
Court may under special circumstance set it aside, no such application was 
made. Thereafter this First Appeal was filed and was admitted by a single 
Judge on April 28, 1969. 


L. G. Khare, for the appellants. 
M. G. Kiikla, for the respondent. 


MoxuHi J. [His Lordship, after dealing with facts and circumstances of the 
case in relation to the passing of conditional order granting leave to defend and 
dismissal of chamber summons, proceeded.] This brings us to the contention of 
Mr. Khare that the learned trial Judge who made the conditional order granting 
leave to defend on deposit of Rs. 7,500 should have given reasons for having 
made a conditional order. We may point out that this point was never taken 
at any stage of these proceedings. In the appeal before us the appeal 
memo does not even indirectly refer to this point. There is a general ground 
that the decree passed against the appellants is clearly bad in law and is not 
based on the principle of justice and equity. But even this point would not 
encompass the point now sought to be taken by Mr. Khare. 

It is really not necessary therefore for us to consider this point but we may 
deal with it in so far as it is an important point of law. 

Mr. Khare referred to a judgment of this Court in Waman Vasudeo v. Pra- 
tapmal,| where a single Judge of this High Court (Mudholkar J. as he then 
was) held that it was undoubtedly within the discretion of the Court below to 
decide whether the defendants should be given unconditional leave to defend 
or whether the leave should be made conditional upon depositing a certain 
amount of money in the Court. 

a learned Judge then observed (p. 598): 

..but the order of the Court is open to revision by this Court. In order to 
a ee a a ee 
various matters raised before it while making an order of this kind, it iw essential that 
the order, on the face of it, must show that the Court had dome so. This is only - 
possible if the Court gives its reasons for passing the particular order.” 


The learned Judge then went on to state that while it was true that the Court 
below had been given discretion to grant or not to grant leave to defend a 
summary suit the superior Court would not lightly interfere with the exercise 
of such discretion. However, in order to enable the superior Court to dis- 
charge its duty it must know the reasons which led the Court below to exercise 
its discretion in a Particular manner. 

It is now necessary to refer to another judgment of this High Court in Amrit 
Banaspatt Co. v. Engineer & Co? where another single Judge of this Court 
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Uere J.) dealt with the same question i.e. whether the Bombay City Civil 

Court was bound to give reasons in support of the discretion exercised by it 
on the question whether unconditional or conditional leave to defend be given. 
The learned single Judge referred to s. 9 of the Bombay City Civil Court Act, 
1948 which reads as follows: 

“Save as otherwise provided in this Act all questions which arise in sults or other 

proceedings under this Act in the City Court shall be dealt with and determined ac- 
cording to the law for the time being administered by the High Court in the exercise 
of its ordinary original ctvil jurisdiction.” 
The learned Judge pointed out that on the Original Side of this Court in non- 
appealable matters a Judge does not give reasons and the appellate Court does 
not require him to do so and that following this practice if a Judge of the City 
Civil Court does not give reasons in non-appealable orders it cannot be said 
that such an order is illegal. The Court also pointed out that in Waman 
Vasudeo v. Pratapmal the attention of the learned Judge in that case had not 
been invited to a. 9 of the Bombay City Civil Court Act of 1948 and that it 
was difficult to read the judgment in Waman Vasudeo v. Pratapmal to mean 
that the City Civil Court Judge must, in every case, give reasons. Reference 
was then made to the fact that the learned Judge (Mudholkar J.) in Waman 
Vasudeo v. Pratapmat had only said that ‘‘where a court deals with a matter 
of this kind it is desirable that it shonld set out in its order the substance of 
the defence made by the defendant and then give its reasons for its conclusion 
that the defence discloses a triable issue or that it does not disclose one.’’ 

The High Court therefore in Amrit Banaspats’s case held that a Judge of 
the City Civil Court was not required to give reasons in such matters but that 
it was desirable that in complicated cases the Judge should give an indication 
of what he thinks about the defences sought to be set up, and that this may be 
done by giving a reference to the paragraphs in the affidavits and the Judge’s 
conclusion briefiy. It was also held that each case must depend on ita own 
facts and the High Court would interfere in revision if it was satisfied that 
the learned Judge of the City Civil Court had not really appreciated the points 
of issue or that his order was arbitrary or capricious, and there was conse- 
quential failure of justice. 

It was then suggested by Mr. Khare that there are certain observations in 
the judgment of the Supreme Court in MiulkAwam (India) P. Lid. v. Chamanlal 
Bros.,> that so far as the City Civil Court is concerned reasons must be given, 
when deciding the question of leave to defend. 

Now in this Supreme Court case a reference was made to Waman Vasudeo 
v. Pratapmal (supra) and the decision of the Bombay High Court in that case 
was distinguished on the ground that the decision of the Bombay High Court 
was given while dealing with an order made by the City Civil Court, whereas 
the order before the Supreme Court was an order passed by the High Court of 
Bombay on ita Original Side. 

We are unable to see how this decision of the Supreme Court lays down the 
rule that the City Civil Court must in all cases give reasons in support of the 
discretion exercised by it. On the contrary the Supreme Court made the follow- 
ing significant observation ‘‘while laying down the normal rule it does not 
appear to have been intended to make it inflexible.’? (Emphasis suplied). 

It is to be noticed that by reason of the provisions of s. 9 of the Bombay City 
Civil Court Act of 1948 the City Civil Court follows the procedure adopted by 
this High Court in the exercise of its Ordinary Original Civil Jurisdiction. 
It ig a procedure and practice which appears to have worked well and we do 
not find any reasons for departing from it. 

It is useful to refer to two judgments of the Gujarat High Court where simi- 
lar questions were considered. In Vijakumar v. Pari Noreshchandra Firm‘ 
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reference was made to certain observations in Milk/uram’s case (supra) and it 
was argued that these observations seemed to suggest that if an order were 
made by a J udge of the subordinate Court and the order was appealable or 
subject to revision the obligation to give reasons in support of the order would 
be imported by necessary implication. Bhagwati J. (as he then was) held 
that the observations of the Supreme Court in MukAiram’s case could not be 
read as laying down any such proposition. Bhagwati J. noted that the 
decision of the Bombay High Court in Waman Vasudeo v. Pratapmal (supra) 
had been cited, but the Supreme Court distinguished that decision by pointing 
out that the matter before the Supreme Court related to an order made by 
a single Judge of the Bombay High Court and that in any event it was not 
necessary for the Supreme Court to consider the validity of the decision in 
Waman Vasudeo v. Pratapmal or the correctness of the observations made in 
that decision. 

After holding that the observations of the Supreme Court in Milkhtram’s 
case could not be relied upon as constituting a decision of the Supreme Court 
that where a subordinate Court makes an order, which is amenable to appeal 
or revision, the order must give reasons, the Gujarat High Court then went 
on to observe as follows (p. 249): 

“ ..We do not think there is any principle of law which requires that where a 
subordinate Court makes an order which is not appealable but is subject to the revi- 
gional jurisdiction of the High Court under section 115, it must give reasons in sup- 
port of the order. Having regard to the severely restricted ambit of the revisional 
jurisdiction of the High Court under section 115, there does not appear to be any 
necessity or reason for introducing such principle. We are, therefore, of the view that 
it is not neceasary that an order granting or refusing leave to defend a sult filed under 
the summary procedure must contain the reasons in support of the arder. The order 
passed by the learned Judge granting conditional leave to defend the suit could not, 
therefore, be held to be bad on the ground that it did not set out the reasons which 
prevailed with the learned Judge in making the order.” 


In another matter coming before another Division Bench of the Gujarat 
High Court to which Bhagwati ©. J. (as he then was) was a party (United 
Industries v. Dalwadi & Co.5), a contention was taken that the decision of the 
Supreme Court in Bhagat Raja v. Union of India® had impliedly over-ruled the 
decision of the Gujarat High Court in Vajokumar v. Pari Nareskchandra Firm, 
The Gujarat High Court repelled that contention and pointed out that the 
decision of the Supreme Court in Bhagat Raja’s case dealt with the Central 
Government acting as a tribunal and it was therefore confined to tribunals 
exercising judicial or quasi-judicial powers and reference to Courts of law was 
avoided. Bhagwati C. J. also said that (p. 21): 


=...Tbe question whether an order made by a Court of law is required to be sup- 
ported by a judgment setting out reasons would be governed by the Code of Civil Pro- 
cedure. So far as an order granting or refusing leave to defend in a summary sutt ig 
concerned, there is no provision in the Code of Civil Procedure which requires that 
such an order must contain reasons for making of the order.” 


In the light of the above discussion and confining ourselves to the Bombay 
City Civil Court we are of the view that it is not required of the Bombay City 
Civil Court in all cases to give reasons when granting leave to defend, refusing 
it or making a conditional order under O. XX XVII, Civil Procedure Code, as 
amended by this High Court. And it would not be correct to suggest that if 
sei are not given the order would be liable to be set aside on that ground 

one. 

If the matter before the City Civil Court is a complicated one or points of 
law or fact are of a somewhat involved nature then it would be indeed desirable 
and appropriate that reasons for making the order be briefly stated so that the 
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superior Courts which may have occasion to deal with the matter may at least 
be informed as to what was in the mind of the Judge when he made the order. 

In particular when leave is being refused (so that a decree is to follow) it 
would be even more necessary in the interest of justice, and because he is Pass- 
ing a drastic order, for the trial Judge to indicate briefly what the i i 
are and why they are being considered useless or worthless. 

It requires to be stated that points to be considered by the High i in a 
revision application are not necessarily disclosed by any reasons that máy be 
'recorded by the trial Judge in granting or refusing leave to defend But it 
cannot be denied that whatever may be the grounds urged by a party in sup- . 
port of a revision application the High Court would always be in a better posi- 
tion to deal with those grounds if the views of the Judge of the City Civil 
Court making the order under challenge are available to it. 

In this view of the matter the validity of the conditional order as on 
February 6, 1968 cannot be challenged on this ground, and the contention 
raised by Mr. Khare must be rejected. 


[Rest of the judgment is not material to this Report.] 
Appeal dismissed. 


| 


Before Mr. Justice Naik. | 


VASANT SAKHARAM SANAS «v. CHABILDAS SOBHAGCHAND. * 
Specific Relief Act (47 of 1963), Secs. 9, 22(1)(a)—Indian Contract Act (IX of 1872), Sec. 


session —Whether plaintiff should approach Court of Small Causes for possession— 
Specific Relef Act (I of 1877), s. 21(c)—Construction of document. ; 

The plaintiff (respondent) alleged that he was a tenant of one of the shops in a 
building situate at Bhavani Peth, Poona, which was burnt down when the bujlding 
was owned by the former landlady. The defendant (appellant) purchased the pro- 

perty and constructed a four storied building on the open alte. Thier was) aniaaree: 
ment executed by the defendant which tnter alia provided: “After the building is 
constructed and the completion certificate of the Municipal Corporation is secuted, I 
will let out to you two Galas of my choice, out of the said Galas, on a rent which 
would be mutually agreed upon.” The plaintiff filed a suit for specific performance 
of the agreement. The defendant inter alia contended that the suit agreement was 


ee eG 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947. The 
for specific performance of the agreement pe pacon sane agri the 
Judge, which was confirmed in appeal by the Assistant Judge. The t 
appealed to the High Court. 

Held, (i) that since the rent was not at all agreed upon but it was specifically 
provided that the rent would be mutually agreed upon in future, the agreement 
was not a concluded contract which could be specifically enforced; 

(ii) that the provisions of s. 11 of the Bombay Rents, Hotel and Lodging House 


“Decided, November 19/80, 1978. Second firming the decree by 8S. M. Daud, 
Appeal No. 1818 of 1967, against the deci- 8rd Jt. Civil Judge, Junior Division, Poona, in 
sion of B. A. Latthe, Extra Assistant Judge, Regular Civil Suit No. 207 of 1965. ` 
Poona, in Civil Appeal No. 615 of 1966, con- 
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Rates Control Act, 1947/could not be imported into the agreement to hold thst the 
rent was capable of being made certain; 
Raizada Topandas v. Gorakhram,! referred to. 

(Hi) that the date of the cammencement of the lease was not mentioned in the 
agreement and there was no material on record from which the Court could im- 
ply or make certain the date of the commencement of the lease; and 

Giribala Dasi v. Kalidas Bhanja,? followed. 
Ikramull Hug v. Wilde, explained. 

Raja of Visianagaram v. Maharaja of Jeypore4 and Kailas Chandra v. Bejoy 

Kanta,5 not agreed with. 

Khushi Ram v. Munshi Lals Central Bank, Yeotmal v. Vyankatesh! and Rudra 
Das v. Kamakhya Narayon,® referred to. 

(tv) that, therefore, the agreement was void for uncertainty and was not speci- 
fieally enforceable. 

Section 28 of the Bombay Rents, Hotel and Lodging House Rates Control Act, 
1947, can come into play when a landlord or tenant files a sult relating to the re- 
covery of possession in their capacity as such. But where there is no such relation- 
ship and it is precisely to bring about such a relationship that a sutt is filed for 
specific performance of an agreement to lease, the civil Court as distinguished from 
the Small Causes Court, will have jurisdiction both to entertain the sult and also 
to pass a decree for possession. 

Govindram Salamatrai v. Dharampal? and Raizada Topandas v. Gorakhram,l0 
referred to. 


M.V. Paranjpé, with D.K. Ghaisas for Y.S. CAstale, for the appellant. 
S. C. Pratap, for the respondent. - 


Nar J. This is an appeal by the original defendant against the judgment 
and decree of the learned Extra Assistant Judge, Poona, in civil appeal No. 615 
of 1966 confirming the decree passed by the 3rd Joint Civil Judge, Junior 
Division, Poona, m civil suit No. 207 of 1965 on the file of his Court, whereby 
the learned Civil Judge decreed the plaintiff-respondent’s suit for specific per- 
formance of the suit agreement to lease and for possession. 

Briefly stated, the allegations on which the plaintiff-respondent’s suit for 
specific performance of an agreement to lease and for possession was founded 
are these: It appears that in City Survey No. 122 of Bhavani Peth, Poona, 
there was a building which was originally owned by one Kamlabai Harilal 
Pandya. The entire structure being burnt down, the said property was pur- 
chased by the defendant. The defendant thereafter constructed a four storied 
building on the said open site. He secured the completion certificate from the 
Corporation of Poona on April 12, 1963 and let out some shops to other per- 
sons. On February 19, 1965, the plaintiff-respondent filed the suit giving 
rise to this appeal, for specific performance of an alleged agreement to lease 
two Galas from the said building and for possession, The plaintiff alleged 
that he was a tenant of one of the shops in the former building when it was 
owned by Kamalabai and was burnt down. He’ alleged that the defendant 
having purchased the property and asked him to vacate the burnt portion of 
the shop, he declined to do so. Thereafter he alleged that with the mterven- 
tion of one Manikchand, he vacated the premises on the defendant having 
executed an agreement exh. 52P/1, dated July 26, 1960 to lease two Galas to 
him. According to this agreement, after the reconstruction of a new building 
on the original site, the defendant was to lease to the plaintiff two Galas of his 
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choice after securing the completion certificate of the Corporation, on a rent 
which might be mutually agreed upon between the parties. 

The suit was resisted by the defendant-appellant. The defendant denied 
the plaintiff’s case in foto. He contended that the agreement to lease was 
executed by him because of a false representation made to him that the plain- 
tiff was a tenant in the former building, and also under coercion. The defen- 
dant, therefore, contended that the agreement in question is not binding on 
him. He also contended that the suit, is barred by time. In particular, he 
contended that the suit agreement being void for uncertainty it could not be 
apecifically enforced and lastly he contended that in any event the civil Court 
‘had no jurisdiction to entertain the suit in view of the provisions of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947-—~hereinafter 
referred to as the ‘‘Act of 1947”. 

On the relevant issues settled for decision, the learned Civil Judge held that 
the suit agreement was proved and that the defendant has failed to prove that 
it was executed either as a result of any misrepresentation or coercion. He, 
therefore, held that the suit agreement was binding on the defendant. Deal- 
ing with ‘the contention that the terms of the agreement are uncertain and in- 
capable of being enforced, he held, that though the terms were wide and in- 
complete in certain respects, they did indicate a concluded agreement inasmuch 
as, although it was left to the lessor to lease the Galas of his choice, and the 
rent was not specified, the structure from which the two Galas were to be leased 
was specified, and in the absence of agreement, since the rent payable is the 
standard rent, the same could be fixed under s. 11 of the Act of 1947. On the 
question of jurisdiction he held that there was no substance in the contention 
of the defendant in view of the reported decisions in Shtavar Cambata v. Sun- 
derdas Eb#! and Raghubiw v. G. A. Fernandes? He also repelled the conten- 
tion of the defendant that the suit was barred by time. Consistently with 
these findings, he decreed the plaintiff’s suit for specifie performance of the 
suit agreement to lease and also for possession of two shop Galas. 

| Agerieved by that judgment and decree the defendant preferred an appeal 
to the District Court and the learned Extra Assistant Judge held that since the 
suit was based on an executory contract, it did not fall within the purview of 
s. 28 of the Act of 1947 and, therefore, the civil Court has jurisdiction to ènter- 
tain the suit. Dealing with the contention about the contract being void for 
‘uncertainty, he substantially adopted the reasoning of the trial Court, for re- 
pelling that contention of the defendant. So also he agreed with the, trial 
Court in holding that the agreement is not obtained by misrepresentation or 
coercion. Consistently with that view, he dismissed the appeal. 

Aggrieved by that judgment and decree, this second appeal is preferred by 
the defendant. 

Mr. Paranjpe, the learned counsel for the defendant-appellant, has assailed 
the judgments of the Courts below by contending (1) that the suit agreement 
to lease being in fact an agreement to agree in future, is not at all a concluded 
contract, and that even otherwise, it being void for uncertainty in several res- 
pects, cannot be specifically enforced in view of the provisions of g, 29 of the 
Indian Contract Act read with s. 9 of the Specifice Relief Act of 1968; and (2) 
that while the civil Court has jurisdiction to entertain the suit for specific per- 
formance, in view of the provisions of the Act of 1947, it has no jurisdiction 
to pass a decree for posession of the suit premises. 

While developing his firat contention, Mr. Paranjpe has argned that the suit 
agreement to lease is in fact an agreement to agree on a future date about the 
rent payable for the premises and, therefore, it is not specifically enforceable. 
He also argues that since the date of the commencement of the tenancy is not 
mentioned in the suit agreement to lease it is not a concluded agreement capa- 
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ble of being specifically enforced. He further argues that the agreement is 
vague and uncertain in several other respects. What, he asks, is the precise 
premises of which the Court could decree specific performance. Since, he 
argues, the choice is left to the defendant to lease Galas of his choice, what 
would happen if he does not make a choice. So also, with regard to rent, he 
says, if the parties do not agree on the rent, how could the Court enforce the 
suit agreement. He further argues that the property is not in existence, the 
size and location of the Galas have not been mentioned; the period of tenancy 
and the nature of tenancy has not been mentioned; the purpose of the lease 
has not been mentioned, there is no mention about other conditions of tenancy 
like right to sub-let or prohibition against sub-letting. Having listed these 
numerous attacks against the suit agreement, he has in particular stressed his 
contention that the agreement to lease being an agreement to agree on a future 
date is not a concluded contract, and since the rent is not agreed upon and is 
to be agreed upon in future on the happennig of the events mentioned in the 
agreement, and the date of commencement of the tenancy is not mentioned in 
the suit agreament, the same is void for uncertainty and cannot be specifically 
enforced. In my opinion, these contentions of Mr. Paranjpe are valid and 
must prevail. 
Section 29 of the Indian Contract Act is to this effect: 
“Agreements, the meaning of which is not certain, or capable of being made cer- 
tain, are void.” 
Section 9 of the Specifi¢ Relief Act, 1963 provides: 
“Except as otherwise provided berem, where any relief is claimed under this 
Chapter In respect of a contract, the person against whom the relief is clatmed may 
‘plead by way of defence any ground which is available to him under any law relat- 
ing to contracts.” 
The guit agreement, exh. 52 P/1, in so far as it is material, is to this effect: 
“T have decided to construct a new building on the sald open site. I am going to 
construct Galas for shop premises in the front portion of the said building. After the 
building is constructed and the completion certificate of the Municipal Corporation is 
secured, I will let out to you two Galas of my choice, out of the sald Galas, on a rent 
which would be mutually agreed upon.” 


The question which I have to address myself to is, as to whether having re- 
gard to the provisions of s. 29 of the Contract Act read with s. 9 of the Specific 
Relief Act, the agreement in question is void for uncertainty and, therefore, 
incapable of being specifically enforced. Now, a perusal of the material part 
of the agreement in question which is set out above, would show that the agree- 
ment could not be said to be an agreement to lease, the meaning of which is 
certain or is capable of being made certain. Since the rent is not at all agreed 
upon and it has been specifically provided that the rent would be mutually 
agreed upon in future, it is not at all a concluded contract which could be 
specifically enforced. But.then Mr. Pratap, learned advocate for the plaintiff- 
respondent, argues, as was done by the Courts below, that after all the pre- 
mises being shop premises situated in Poona to which the provisions of Part I 
of the Act of 1947 apply, the rent payable by the tenant is the standard rent 
which could be fixed under s. 11 of the Act of 1947, and that being the legal 
position, the rent in this case is capable of being made certain. I am unable 
to agree with Mr. Pratap. 

In the instant case we are concerned with interpreting an agreement to lease. 
There is absolutely no scope for importing into this agreement between the 
parties the provisions of the Act of 1947. That Act nowhere deals with an 
agreament to lease. Section 11 of that Act on which reliance is placed deals 
with fixation of standard rent in the circumstances mentioned therem and it 
does not and could not having regard to the preamble to the Act and the pro- 
visions in the Act provide for fixation of contractual rent, or rent. As held 
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by the Supreme Court in Raada Topandas v. Gorakhram,? all the provisions 
of the Act of 1947 proceed on the footing that there is or was, at the incep- 
tion, a relation of landlord and tenant between the parties. At page 14, we 
have the following relevant observations of Sarkar J., 

..The Act (The Bombay Rents, Hotel and Lodging House Rates Control Act, 
iiei doon tint creats any tenancy. That has to be created by a contract. The question 
whether the appellants are sub-tenants, that is to say, tenants of a certain kind, is really 
a question whether a contract of tenancy was made between the appellants and the 
respondent. That question is not one arising out af the Act for the Act says nothing 
as to the creation of a tenancy and Is anly concerned with the regulation of the rela- 
tions between a landlord and tenant in a tenancy the existence of which is otherwise 
brought about”. (Italics are ours). 

It would, therefore, appear that it is not permissible for us to import into 
the agreement the provisions of s. 11 of the Act of 1947 and to hold that the rent 
to be agreed upon is capable of being made certain. It would, therefore, ap- 
pear that apart from other considerations, the plaintiff’s suit is liable to be 
dismissed +n limmo as the guit agreement to lease being an agreement to agreg 
at a future date is incapable of being specifically enforced. 

In support of his second contention that specific performance of the suit 
agreement to lease cannot be decreed inasmuch as the agreement does not fix 
the date from which the lease is to commence, Mr. Paranjpe has invited my 
attention to the Privy Council decision reported in Gtridala Dasi v. i 
Bhanja“ At p. 73, their Lordships have observed as under: 

aE SE E O E ee en ie 
ier bui dha defect in it which, unless it can be remedied by legitimate implicatian, 
is fatal is that it does not indicate the date from which the term of the lease |to be 
granted is to rim. It is elementary that specific performance of an agreement to} grant 
a lease cannot be decreed unless that ea i a a 
granted fixes the date from which the term is to rim. 

It was contended a bell Sh Gis araea di ecw ana aaa 
de papeiiy., and the word ‘hereafter means within a reasonable time in that behalf 
after the date of the letter. The most serious defect, however, remains, nae, from 
what date does the term of the lease commence?” 

When we turn to the agreement to lease in ‘the instant case, the date of the 
commencement of the lease has not been mentioned. There is also no material 
in the record of the case from which the Court could imply or make certain the 
date of the commencement of the lease. It is true that as per the agreement, 
after the construction of the building is over and the completion certificate of 
the Corporation is secured by the defendant, he has agreed to let out two Galas 
of his choice on a rent which would be mutually agreed upon. Therefore, it 
may be said that the completion certificate which in this case, we are told, was 
issued on April 12, 1968 might furnish us with some material for the probable 
time of the commencement of the lease. But then when we read the agreement 
in question, all that could be said is that after that date only, namely, after 
the date of the completion certificate, the defendant would make a choice of 
the Galas to be let and then the parties are to mutually agree upon the! rent 
and it was only thereafter that the premises viz. two Galas, are to be let. In 
other words, although it may be said that a reasonable point of time for! con- 
cluding the agreement to lease may be inferred from the completion certificate, 
it is not at all possible to fix the date of commencement of the lease. It would, 
therefore, appear that the agreement in question suffers from this additional 

ity and could not therefore be specifically enforced as their Lordships 
of the Privy Council have observed in Girsbala’s case. 

It is, however, argued by Mr. Pratap, that the ruling of the Privy Council 
in Girtbala’s case cannot be relied upon inasmuch as, it has not taken into 


% (1968) 66 Bom. L.R. 106, S.C. L.R. 1882. 
4 [1921] ALR. P.C. 71, s.c. 22 Bom. ; 
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consideration the provisions of s. 110 of the Transfer of Property Act and the 
provisions of s. 29 of the Contract Act. According to Mr. Pratap, that deci- 
sion is based only on the provisions of s. 21(c) of the since repealed Specific 
Relief Act of 1877. Mr. Pratap further argues that if we import the provi- 
gions of s. 110 of the Transfer of Property Act, into the agreement in question, 
we could certainly fix the date of the commencement of the lease from the 
date of the making of the lease. I am unable to agree with the submission of 
Mr. Pratap. 


It is no doubt true that there is no reference anywhere in the judgment of 
their Lordships in Gsribale’s case, either to s. 29 of the Contract Act or to 
g. 21(c) of the Specific Relief Act, 1877, although in the head-note, the editors 
have referred to s. 21 of the Specific Relief Act. The very fact that on p. 78 
of the report, their Lordships have observed that, ‘‘it is elementary that speci- 
fic performance of an agreement to grant a lease cannot be decreed unless that 
agreement either expressly or impliedly to be granted fixes the date from which 
the term is to run’’, would show, that their Lordships had certainly in view 
the provisions of s. 29 of the Contract Act. Otherwise, as appears from the 
further part of the judgment of their Lordships, their Lordships would not 
have gone on to consider the effect of another document namely, a notice sent 
by the landlords to the tenants in an endeavour to see whether that document 
would furnish material for fixing the date of commencement of the lease. It 
is only after an elaborate discussion of the other material on record on which 
Mr. Harman relied in that appeal, and it is only after finding that, that notice 
to the tenants was an equivocal piece of evidence and not a conclusive piece of 
evidence, that their Lordships came to the definite conclusion that there was 
no material whatsoever in the record of that case to enable the Court to 
fix the date of the commencement of the lease. That would clearly show, that 
it is only because their Lordships had im view the provisions of s. 29 of the 
Contract Act and the provisions of s. 21 of the Specific Relief Act, 1877, as it 
then stood, that they went on to consider the material other than the agreement 
in question to find out whether the date of the commencement of the lease could 
be fixed. I cannot, therefore, agree with the argument of Mr. Pratap that the 
decision in Gsribala’s case has been arrived at only by construing the provi- 
sions of s. 21(c) of the Specific Relief Act, 1877 and that it is not based on an ' 
interpretation of s. 29-of the Contract Act. 


Let us examine the contention of Mr. Pratap based on the provisions of 
g. 110 of the Transfer of Property Act. Now, s. 110 of the Transfer of Property 
Act as the marginal note indicates deals with the exclusion of the day on 
which the term commences. It is to this effect: 

‘Where the time limited by a lease of immoveable property is expressed as com- 
mencing from a perucular day, in computing that time such day shall be excluded. 
Where no day of commencement is named, the tims so limited begins from the making 
of the lense. 

Where the time so limited is a year or a number of years, in the absence of-an 
express agreement to the contrary, the lease shall last during the whole anniversary 
of the day from which such time commences. 

. Where the time so limited ls expressed to be terminable before its expiration, and 
the’ lease omits to mention at whose option it is so terminable, the lessee and not the 
lessor, shall have such option.” 


Mr. Pratap has also drawn my attention to the provisions of s. 107 of the 
Transfer of Property Act, which as the marginal note indicates provides for 
making of lease. It is to this effect: 

“A leese of immoveable property from year to year, or for any term exceeding one 
year, or reserving a yearly rent, can be made only by a registered instrument, 

All other leases of Immoveeble property may be made either by a registered stru- 
ment or by oral agreement accompanied by delivery of possession. 
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Where a lease of immoveable property is made by a EE E EE ETA 
instrument or, where there are more instruments than one, each such instrument shall 
be executed by both the lessor and the lessee: 

Provided ist the Sals Government may, fon Une ta Gma brooiiaion nii 
Official Gazette, direct that leaseg of immoveable property, other than leases from year 
to year, or for any term exceeding one year, or reserving a yearly rent, or any class 
of such leases, may be made by unregisterd instrument or by oral agreement without 
delivery of possession.” 

What Mr. Pratap argues is that, since in the suit agreement to lease the 
period is not mentioned, in view of the provisions of s. 106 of the Transfer of 
Property Act, this was a lease from month to month terminable by fifteen 
daye’ notice expiring with the end of a month of the tenancy. Mr. Pratap, 
therefore, argues that in view of the provisions of s. 107, the date of the, com- 
mencement of the lease in this case is capable of being made certain and that 
date according to him would be either the date of registered instrument or the 
date of delivery of possession or the date of execution of a simple rent ‘note. 
The falacy underlying the argument lies in presuming that s. 110 or s. 107 of 
the Transfer of Property Act provides for an agreement to lease. It would 
appear that these sections have absolutely no bearing on an agreement to lease, 
but they deal with actual leases as distinguished from agreements to lease, as 
is manifest from the said provisions which are clear and also the respective 
marginal notes. By way of analogy I may set out for ready reference the 
identical provisions in s. 54 of the Transfer of Property Act which vide 
not only for a transaction of sale, but also a contract for sale as distin 
l fom a transaction of sale. Section 54 is to this effect: ! 

“ Sale’ Ot a a a a a eae 
paid and part-promised. 

' RE fp GR E T EE E TEE EEN DE a eee PE 
ee E ee 
can be made only by a registered instrument. 

In the case of tangible immoveable property of a value lees than one hu! 
— ee 
the property 

Delivery of tangible immoveable property takes place when the seller places the 
buyer, or such person as he directs, in possession of the property. 

A contract for the sale of immoveable property is a contract that a sale of ‘such 
property shall take place on terms settled between the parties. ! 

It does not, of itself, create any interest in or charge on such proparty.” 

It would, therefore, appear that the provisions of s. 107 and s. 110 of, the 
Transfer of Property Act have absolutely no bearing for construing agree- 
ments to lease. They are intended only to lay down the law about a transac- 
tion of lease, and for ascertaining the date of commencement of a lease respec- 
tively, as distinguished from an agreement to lease. I feel fortified in my view, 
inasmuch as, if as Mr. Pratap argues, the provisions of s. 110 of the Transfer 
of Property Act could be imported for ascertaining the date of commencement 
of lease in an agreement to lease, it is highly unlikely that, that aspect of!the 
case could have been lost sight of either by learned counsel, or their Lordships 
of the Privy Council while dealing with Gtribale’s case. It appears to: me 
that it is precisely because s. 110 of the Transfer of Property Act has: no 
application to agreements to lease, their Lordships have not referred to it in 
Girsbala’s case. It would, therefore, appear that there is no force in ‘the 
argument of Mr. Pratap to whittle down the efficacy of the Privy Council de- 
cision in Giribala’s case. 

Mr. Pratap, however, has relied upon a decision of the Division Bench of 
the Madras High Court reported in Raja of Vizianagaram v. Maharaja of 
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Jeypore’. In particular Mr. Pratap has relied upon the following observa- 
tions (pp. 628-524) : 


“ ,..The learned Advocate General argues that an agreement to lease which does 
not fix the date on which the lease is to begin cannot be enforced. This argument is 
based on the rule in Marshall v. Berridye,6 where the Court of appeal held that in order 
to have a contract which would satisfy the Statute of Frauds it is necessary to find 
within the four corners of the agreement, the date from which the contemplated lease 
shall begin and that if the contract is defective in this respect there is no enforceable 


‘,..It is elementary that specific performance of an agreement to grant a lease can- 
not be decreed unleag that agreement either expressly or impliedly to be granted fixes 
the date from which the term is to run’ and on the peculiar facts of that case where- 
under the agreement provided for the execution of a permanent lease ‘hereafter’ their 
Lordahips held, differing from the High Court, that the correspondence between the 


in s. 110, TP, Act, which lays down that ‘where no day of commencement ig named, 
ihe diss wo Thvitted begins from the-making of tie dena! 

The Privy Council had to deal with another case, Ikramull Hug v. Wilkie,7 where 
the pertlies agreed in a series of letters that the lease should be executed shortly of 
certain properties of which the lessor was to get possession from the tenants and con- 
a godown for the occupation of the lessee in the course of three or four months. 
was some delay in getting possession of the land. When it was obtained the 
was asked whether he wanted the buillding constructed according to the original 
plan or had any alterations to suggest and the lessor sald that he was prepared to ` 


tory provisions of s. 110, T.P. Act, and that it was understood that the lease was to 
run fram the date on which it was executed. A laiar view hag been aia DF the 
Calcutta High Court in Kellas Chandra v. Hełoy Kants,8 where the learned Judges 
ee ee ee 


5 [1944] ALR. Mad. 518. C.W.N. 946. 
6 (1881) 19 Ch. D. 288. - 8 [1919] A.LR. Cal. 887, s.c. 28 C.W.N. 
7 (1907) 17 MLLJ. 454, P.C. s.c. 11 190. 
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tory provisions of s. 110, T.P. Act. We hold that the agreement in the present case is 
certain and definite both as to the rent and as to the date from which the lease is to 
commence and it is not unenforceable for uncertainty in either of these particulars.” 


* od 


It would appear that the above observations are based on the ee of 
the Privy Council in Ikramull Huq’s case and the decision of the Calcutta 
High Court in Kakas Chandra’s case. Now, when we peruse the judgment 
of the Privy Council in Ikramull Hugq’s case we find that in that case the 
only question which their Lordships of the Privy Council had to consider 
was, as to whether as contended by the defendant in that case, time was the 
essence of the contract to lease. Since the written contract itself did not pro- 
vide for it, and their Lordships could not rely on the evidence of Borger that 
the term, that time was essence of the contract had inadventently remained 
to be mentioned in the written contract, and it was also clear from the pecu- 
liar- circumstances of the case that time could not have been the essence of the 
contract, that their Lordahips of the Privy Council held that time was not the 
essence of the contract. In that case as the report goes, the question about the 
date of the commencement of the lease was not at all agitated or required to 
be considered. Since the only question which was considered in that case was 
as to whether in the circumstances of that case time was the essence of the 
contract, it would appear that that is not an authority on the question:as to 
whether specific performance of an agreement to lease which does not either 
expressly or impliedly fix the date of commencement of lease could be granted. 
Such a question arose directly in Girebala’s case and their Lordships of the 
Privy Council who' are presumed to be aware of the earlier decision of the 
Board in [kramull Huq's case, answered it in the negative. E 


| 
It -is true that in the case of Kaas Chandra v. Bejoy Kania we have the 
following observations (p. 838): 
-“We may add that the Judicial Committee held in the case of Moulvie Mahomed 
Ikromull Huq v. Wilkie, that there was a concluded agreement, although the Ume of 
commencement of the lease was not expressly mentioned.” : 


But then, as'I have endeavoured to show by reference to the reported judg- 
ment of the Privy Council in the said case, the question about the date of the 
commencement of the agreement to lease was neither decided nor considered 
by their Lordships of the Privy Council. That question was specifically 
raised and decided by the Privy Council in Giribala’s case. I am, therefore, 
of opinion that the earlier decision of the Privy Council in Ikramull Huq’s 
case could have no bearing on the subsequent decision of the Privy Council 
in Giribala’s case and even otherwise in any event the subsequent dedision 


. 


ought to prevail over the former. | 


We are then left with the fact that as appears from the decision in Kaslas 
Chendra’s case and the case of Raja of Vietanagaram, the Calcutta and the 
Madras High Courts have taken the view that the provisions of s. 110 of the 
Transfer'of Property Act could be imported into an agreement to lease for 
ascertaining the date of the commencement of the tenancy. I have already 
observed while’ dealing with the argument of Mr. Pratap that the provisions 
ef a: 110 of the Transfer of Property Act deal with the exclusion of the day 
on which the term of a concluded or completed lease commences and not: with 
agreement to lease, which was precisely the point considered by the Privy 
Council in’ Girtbala’s case. At any rate since in Géribala’s case their Lord- 
ships of the Privy Council were specifically considering the question of the 
validity of -an agreement to’ lease, with utmost respect, I am unable to agree 
with the view of the Madras High Court, that their Lordships of the Privy 
Council while deciding the question did not take into consideration the pro- 
visions of s. 110 of the Transfer of Property Act. If s. 110 of the Transfer 
of Property Act were to have any bearmg on the decision on the point for 
igsue in that case, it is highly unlikely that their Lordships would not have 


-_ 
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approached the matter in the light of that provision. At any rate I would 
prefer to follow the decision of the Privy Council in Girsbala’s case which 
has been followed by the Lahore High Court and the Nagpur High Court, in 
Khushi Ram v. Munshi LaP and Central Bank, Yeotmal v. Vyankatesh. 
The Patna High Court also has taken a similar view in Rudra Das v. Kamakh- 
ya Narayan,!! although there is no reference in it to Gtrsbala’s case. I am, 
therefore, of opinion that the agreement is void for uncertainty even on the 
ground that the date of the commencement of the tenancy is neither mention- 
ed in the agreement to lease nor could be ascertained or fixed with reasonable 
certainty in the very peculiar circumstances of -the instant agreement to lease. 

That leads me to the next contention of Mr. Paranjpe. Mr. Paranjpe 
argues that while no doubt, the civil Court has jurisdiction to entertain the 
suit for specific performance, in the instant case it has no jurisdiction to pass 
a deeree for possession. He, therefore, argues that the civil Court can only 
pass a decree for specific performance and, thereafter the plaintiff shall have 
to approach the Court of Small Causes at Poona for the relief of possession. 
Mr. Paranjpe has drawn my attention to s. 22(/) (a) of the Specific Relief 
Act, 1968. That section provides: 

“22(1) Notwithstanding anything to the contrary contained In the Code of Civil 
Procedure, 1908 (5 of 1908) any person suing for the specific performance of a contract 
for the transfer of immovable property may, in an appropriate case, ask for— 

(a) eee err ee eee in addition 
to such performance;.. 

Mr. Paranjpe argues that the relief of specific performance is one and that 
of possession is another. He further argues that the enabling provisions of 
8. 22 of the Specifle Relief Act by which a plaintiff suing for specife perfor- 
mance of an agreement, may also sue for possession, could not override the 
specific provisions of s. 28 of the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. Mr. Paranjpe further argues that once the relief 
of specific performance is granted, the relation between the plaintiff and the 
defendant would be that of a landlord and a tenant and, therefore, the civil 
Court cannot pass a decree for possession. Mr. Paranjpe has also tried to 
distinguish the decision of this Court in Raghubir v. G.A. Fernandes. That 
was a suit for specific performance by a landlord against a tenant for ex- 
change of premises. This Court held that s. 28 of the Act of 1947 had no 
application to the case and, therefore, the High Court on the Original Side 
had jurisdiction to entertain the suit. Mr. Paranjpe submits that that was 
a case filed by a landlord for specific performance of an agreement to ex- 
change the premises and one of the grounds for holding that the civil Court as 
distinguished from the Small Canses Court had jurisdiction to entertain the 
suit was, that the. plaintiff-landlord had not at all become entitled to recover 
possession of the property by having determined the tenancy by a notice to 
quit. Mr. Paranjpe argues that whereas a landlord becomes entitled to re- 
cover possession only after terminating the tenancy, a tenant would become 
entitled to possession only after that relationship of tenant and landlord comes 
into being or is subsisting. He, therefore, argues that the thesis which he is 
contending for was not at all required to be considered by this Court in 
Raghubtr’s case inasmuch as, according to Mr. Paranjpe his thesis is the -anti- 
thesis of the thesis which was considered by this Court in BRaghuber’s case. 
That is how, says Mr. Paranjpe, the decision of this Court in Raghubir’s case 
being clearly distinguishable, could not be relied upon as an authority for 
holding that notwithstanding the provisions of s. 28 of the Act of 1947, the 
civil Court has jurisdiction to decree the suit for possession in the instant 
case. J am unable to agree with the reasoning of Mr. Paranjpe for more than 
one reason. 

9 [1040] AIR. Lah. 225, 11 [1995] A.LR. Pat, 259. 

10 eso] A.LR. Nag. 286. - 

BL.R.—88, 
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It is now well ssttled that the question of jurisdiction of the Court ip nor- 
mally and ordinarily to be determined~at the time of the inception of a suit. 
This view which was expressed by Chagla C.J. in Govindram Salamatras v; Dha- 
rampal,!? has been approved by their Lordships of the Supreme Court in Ra- 
zada Topandas v. Gorakhram. When there is no relationship of landlord and 
tenant alleged by the plaintiff, it is the civil Court as distinguished from the 
Small Causes Court, which has jurisdiction to entertain the suit. In the 
instant case there is no relationship of landlord and tenant between the par- 
ties, and it is precisely to bring about that relationship based on an ent 
to lease, that this suit is filed for specifle performance of the agreement to 
lease. That-is why Mr. Paranjpe has proceeded with his argument by ana 
that while undoubtedly in the instant case the civil Court as disti 
from the Small Causes Court, has jurisdiction to entertain the suit for Siar 
performance it has no jurisdiction to decree the suit for possession. Simcoe the 
question of jurisdiction, as I have pointed ont, arises at the stage of the incep- 
tion of the suit, it is impossible to accept Mr. Paranjpe’s submission, ' that 
though the Court has jurisdiction to entertain the suit, it could not have juris- 
diction to pass a decree for possession. That is but one aspect of the matter. 
There is yet another aspect. In a suit for specific performance of an agree- 
ment to lease and for posseasion it could not be said with any stretch of ima- 
gination that the plaintiff is entitled to posseasion. It is only a discretionary 
relief which may or may not be granted by the Court. It is only when a 
tenant is entitled to possession and if he proves the ground on which he; is 80 
entitled, that the Court has no discretion in the matter but to decree the suit 
for possession. Since in a suit for specific performance of an agreement to 
lease it could not be said that the plaintiff is entitled to possession, the Court 
which had initial jurisdiction to entertain the suit could not cease to: have 
jurisdiction to pass a decree for possession simultaneously while passing the 
decree for specific performance. Section 28 of the Act of 1947, as has, been 
repeatedly held in numerous cases and the latest of which is the Full Bench 
decision reported in Dattatraya Krishna v. Jairam Ganesh, would come into 
play when a landlord or tenant files a suit relating to the recovery of posses- 
sion in their capacity as such. Since in the instant case, in the very nature 
of things, that status of landlord and tenant would only be brought about by 
the decree for specific performance, 8. 28 of the Act of 1947 could not be a bar 
for decreeing the suit for possession simultaneously while decreeing the suit for 
specific performance. In this connection it is important to refer to the fol- 
den (P a of Chagla C.J. in the case of Raghubir v. GA. — 

s (p. TI 

..But, with respect to the learned Judge, what he has overlooked is the’ very 
inpotan fact that the plait does not proceod ‘cn tha- basis that tha plaintif have be- 
come entitled to pomession of the property. The plaintiffs are asking for spectfic per- 
formance of an agreement, and it is only i specific performance is granted by the 
Court that they would become entitled to possession of the property. Under s. 28 where 


the landlord files a suit for possession, the relationship aligria ter- ' 


minated. No contractual tenancy is subsisting and the tenant has become a 

and the plaintiff asks for possession and for compensation for the period of the occupa- 
tion by his erstwhile tenant. When we turn to the nature of the present suit, the ten- 
ancy ig not terminated. The plaintiffs still recognise the defendanta as their tenants, 
All that they say is that by reason of the particular agreement they have a right to re- 
cover possession. But that right will only accrue to them when the Court grants spect- 
fie performance... The fallacy underlying the argument on the side of the defendants 
in that in this quit they presume that the plaintiffs are entitled to possession. They are 
definitely not. Specific relief is a discretionary relief and it is open to the Court either 
ee ee ee 
damages in substitution of the specific relief When a landlord files a suit for eject- 


12 (1951) 58 Bom. L.R. 886, at p. 888. 18 (1964) 66 Bom. L.R. 645, F.B. 
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ment, he is entitled to the relief for possession. The Court has no discretion. Either 
the Court grants him possession or dismisses the suit, But-~in the present suit it is en- 
Hirel Jatt to Ibe diacteuon of he Comte a nee t ebem eee Pee 
main relief which they seek in the suit.” 


These observations apply with equal force even in respect of the present 
suit for specific performance and possession and, I am, therefore, unable to 
agree with the submission of Mr. Paranjpe that although the civil Court has 
jurisdiction to entertam the suit for specific performance it t have juris- 
diction to pass a decree for possession. But, since I have taken the view that 
the suit agreement is void for uncertainty and unenforceable, the appeal 
succeeds, and the result is that the decrees passed by the Courts below are set 
aside and the plaintiff’s suit is dismissed with costs in all the three Courts. 


Leave under cl. 15 of the Letters Patent Act granted to the respondent. 
Appeal allowed. 


Before Mr. Justice Deshmukh and Mr. Justice Shah. 


HARIBA KESHAV BARBOLE v. SMT. MOTIBAI DEKPCHAND.* 

Bombay Tenancy and Agricultural Lands Act (Bom. LXVII of 1948), Secs. 33B, 88C, 
29, 31, SLA, 31C,. 8&D-—Certificated landlord making appHcation for possession of land 
under s. 33B—Landlord dying during pendency of proceeding and his legal heir 
brought on record—~Whose bona fide requirement, hetr’s or deceased landlord’s, should 
be considered—Relevant date of holding of landlord and tenant, inter se, for pur- 
pose of equalisation, 

Where a certificated landlord who has made an application for possession of land 
under s. 38B of the Bombay Tenancy and Agricultural Lands Act, 1948, dies during 
the pendency of the proceedings and his legal heir is brought on the record, such 
legal heir must establish his own bona fide requirement as om the date he comes 
on the record for the purpose of recovering possession of land from the tenant. The 
holding of the heir on the date when he is brought on record needs to be con- 
sidered for the purposes of equalisation of holdings of the tenant and the legal 
heir of the landlord. 

The death of the original certificated landlord, however, does not affect the right 
of the tenant for equalisation of the land under s. 39B(5)(b) of the Act. For com- 
parison his holding should be as on the date of institution of the original application. 
Neither does the death of the tenant himself during the pendency of the proceeding 
have any effect on the date for the purpose of equalisation of holding and it is the 
date of the original application by the certificated landlord, or by his heir where the 
certificated landlord hes died without making an application, that would be the rele- 
vant date for consideration of the tenant’s holding. 

Damu Sakharam Fulzade v. Bhaskar Pralhad Patil] over ruled. 
Shankar Gopal v. Prabhakar approved. 
Madhav Vithoba v. Dhondudas,3 explained. 
Parvatibai Ramchandra v. Mahadu,* referred to. 


Tue facts are stated in the judgment. 


U.. R. Lii, for the petitioner-tenant. 
B. P. Apte, for K. J. Abhyankar, for respondents Nos. 1 to 5. 


Swan J. This Special Civil Application under art. 227 of the Constitution of 
India raises a question of law as to the interpretation of s. 83B of the Bombay 


t Decided, August E 1973. Special Civil 1971 ( 
Application No. 704 of 1669. % (1970 79 Bom. L-R. 605. 
1 (1971) al Civil Application No. 2865 3 cen 68 Bom. LR. 524. - 
of 1987, ed by Wagie J., on August 17, 4 (1607) 69 Bom. L.R. 8838. 
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Tenancy and Agricultural Lands Act, 1948 (hereinafter referred to 7 - the 
‘Act’). 

The question of law raised in this case relates to the rights uae of 
the certificated landlord to get possession of the land under s. 38B wheré thé 
certificated landlord dies after he makes an application for possession of the 
land under s. 88B. 

To properly appreciate the points involved, it would be necessary to F a 
few undisputed facts. The land, Survey No. 81/ 2, admeasuring 13 dores 
. situate at Darphal, taluka Madha in Sholapur district belonged to one Deep- 
chand and was in posseasion of one Keshav as a tenant. Deepchand obtained 
a certificate under s. 880 of the Act and after serving the tenant with a notice 
made an application for posseasion of the land against Keshav on January 9, 
1962 under s. 83B of the Act before the Tenancy Awal Karkun. Keshav died 
during the pendency of the application before the Tenancy Awal Karkun. 
The petitioners were brought on record as heirs. The Tenancy Awal Karkun 
rejected the application of Deepchand on the ground that he did not bona, fide 
require the suit land for personal cultivation. This decision of the Ten 
Awal Karkun was challenged by Deepchand by an appeal before the Spécial 
Deputy Collector for Tenancy Appeals, Sholapur. During the pendency of the 
appeal, on Deecember’1, 1964 Deepchand also died, and respondents Nos. 1 to 
ð were brought on record as his heirs. The appellate authority reappreciated 
the evidence led by the parties and passed an order for delivery of possession 
on the basis that the deceased landlord had proved that he required the land 
bone fide for his personal cultivation. The bona fides or otherwise of the heirs 
of Deepchand were not considered presumably on the ground that the original 
application was made by Deepchand. In this view of the matter, the appel- 
late authority allowed the appeal and passed an order for delivery of posses- 
sion of the entire land to the respondents. The petitioners preferred a revi- 
sional application before the Maharashtra Revenue Tribunal. It was contend- 
ed before the Tribunal that in view of the death of the original landlord during 
the pendency of the proceedings, it was necessary to consider the bona fides 
of his heirs, and for that purpose the matter requires to be remanded. Since, 
however, the Tribunal was of the view that when the landlord dies at the; ap- 
pellate stage, the question of his successors’ bona fides cannot be taken into 
consideration, he negatived the submissions on behalf of the petitioners, and 
confirmed the finding of the appellate Court. In the result, the revision appli- 
cation was dismissed, and hence the petitioners have filed this Special Civil 
Application. 

When the petition came up for final hearing before Hajarnavis d., whe 
half of the petitioners, two contentions were raised. Firstly, it was contended 
that in view of the death of the original landlord, the bone fide requirements 
of the heirs of the landlord alone ought to be considered ; and secondly, on 
merits, it was contended that the landlord did not require ‘the land bone fide 
for his personal cultivation. On the question of law, his attention was drawn 
to two decisions of single Judges of this Court which have taken contrary views 
on the point in question. The first one was in the case of Shankar Gopal v. Pra- 
bhakar,' wherein Vaidya J. took the view that although the heirs of the ide- 
ceased landlord are entitled to continue proceedings under s. 38B started) by 
their predecessors, still it is necessary for them to establish that they bona fide 
require the land: for personal cultivation. The other decision pointed out to 
him was an unreported decision in Damu Sakharam Fuleade v. Bhaskar Pralhad 
Pati? Relying on certain observations in Madhav Vithoba v. Dhondudas, 
Wagle J. took the view that the circumstances should be considered as available 
at the date when the application was made, and the death of the original land- 
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lord during the pendency of the proceedings would be of no consequence on 
the question as to whether the bona fides of the original landlord or that of 
the heirs are to be considered. The learned Judge was of the opinion that the 
bona fides of the heirs need not be considered, and it is the bona fides of the 
original landlord that would be relevant. On account of this apparent con- 
flict in the views expressed by the two single Judges of this Court as afore- 
said, this matter has been referred to a Division Bench, However, as the re- 
ference has not been made merely on the point of law involved but the whole 
petition has been referred to us, we shall dispose of the petition itself. 

Mr. Lalit, the learned counsel for the petitioners, firstly contended that the 
order of the Revenue Tribunal was bad as it did not consider the most glarmg 
facts as are evident on perusal of the evidence on record. He also contended 
that in view of the death of the original landlord during the pendency of the 
appeal, it is incumbent on the heirs to entablish that they bona fide required 
the land for personal cultivation. As we are disposed to acespt Mr. Lalit’s 
contention on the point of law raised by him, we do not think it necessary to 
give a finding relating to the merits of the case. 

The provisions of the Tenancy Act have always presented some difficulties 
in the matter of interpretation. However, since the law is on the statute book 
for over twenty-five years, the legal points and the conflicts involved have to a 
large extent been settled down by decisions of this Court and the Supreme Court. 
The problem raised before us for our decision is one of such cases as it pre- 
sents some difficulty of interpretation, because normally it is the right of the 
original certificated landlord to get Possession which requires to be considered 
by the authorities under the Tenancy Act. However, we are now required to 
deal with a case relating to the rights of the heirs of the original landlord who 
died during the pendency of the proceedings under s. 33B to get possession of 
the lands. 

It would be worthwhile at this stage to broadly consider the scheme of the 
Act relevant for the purposes of the interpretation of s. 88B. The main object 
and policy underlying the enactment of the Tenancy Act is to make the 
tiller of the soil its owner. For this purpose, all tenants in possession of the 
land are deemed to have become owners as on April 1, 1957. This is, however, 
subject to the rights of certain landlords to get possession on establishment of 
certain relevant facts, such as bona fide requirement for personal cultivation. 
The rights of landholders who happened to be minors and who are subject to 
mental or physical disabilities as well as those of widows have been protected, 
and they too have been given rights to claim back possession of the land for 
bona fide personal cultivation. The Legislature has even postponed the date 
of the tenant becoming the owner to enable these persons to take steps to get 
possession of the land from the tenant. Even if such a landlord establishes 
the bona fide requirement for personal cultivation, he cannot clatm the entire 
land but can get only half of the land. These provisions, which made the 
tenants the owner of the land, were brought jnto force by an Amending Act 
No. XIN of 1956 which came into force on May 1; 1956. With a view to pro- 
tect the small landholders whose lands were being cultivated by tenants, s. 88C 
was incorporated by the said Amending Act. Section 88C as it originally stood 
disabled the tenant from becoming the owner of the land if the landlord’s in- 
eome did not exceed Rs. 1500 and the land leased by him did not exceed an 
cconomic holding. The original s. 88C did not make any provision enabling 
the landlord to make an application to get a certificate from the Mamlatdar. 
Hence by Bombay Act No. XXXVIIT of 1957 s. 88C was amended. By this 
amendment, & landlord who wanted to claim exemption under s. 880 was re- 
quired to make an application before the Mamlatdar within a prescribed period 
for a certificate that he is entitled to exemption. On proof of the said two 
requisite facts, the landlord was entitled to get the exemption certificate from 
the Mamlatdar. By this Amending Act, s. 88D was also introduced which 
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enter ala gave powers to the State Government to cancel the exemption’ cer- 
tificate granted to such a landlord if it is found that his annual income has 
exceeded Ra. 1500 or that his total holdings exceeded the economic holdi 

The result of getting such a certifloate under sB. 88C was that the lan ord- 
tenant relationship between the parties was continued till the landlord other- 
wise lost interest in the land or the tenant surrendered his tenancy rights. 
In effect, so long as the certificate stood, the tenant could not become the owner 
of the land. By a further amendment by Maharashtra Act No. IX of 1961, 
as. 33A to 33C were added, and they related to termination of tenancy by 
landlords and purchase by tenants of land to which s. 88C applies. The obvi- 
ous policy underlying these provisions is to give a chance to the certificated 
landlord to make an application for posession of the land on the ground that 
he bona fide requires the same for his personal cultivation, and also to make 
the tenant the owner of the land in case no such application within the pres- 
cribed time is made by the landlord. Section 33B incorporates elaborate ' pro- 
visions for termination `of tenancy by a certificated landlord and also thé ad- 
justment of holding of lands by “the landlord and tenant. Section 38A ‘only 
defines a ‘‘certificated landlord’’ and ‘‘excluded tenant’’. According to the 
definition, ‘‘certificated landlord’’ means a person who holds a certificate issued 
to him under sub-s. ¢4) of s. 88C. The definition also makes it clear that it 
would not include a landlord within the meaning of Chapter IMI-AA holding 
a similar certificate, but we are not concerned with the latter part of this ‘defl- 
nition. ‘‘Hxcluded tenant” has bean defined as a tenant of land to Vii 
æ. 32 to 82R do not apply by virtue of sub-s. (1) of s. 88C. 

In this petition, we are concerned with the interpretation of s. 88B. Sub- 
section (J) of s. 38B gives a right to the certificated landlord to terminate the 
tenancy of an excluded tenant if he bona fide requires the land to cultivate it 
personally after giving notice and making an application for Possession as 
provided in sub-s. (3). Sub-section (3) firstly provides that the written notice 
must be served on the tenant within the prescribed period. A copy of the 
notice has also to be sent to the Mamlatdar. After the service of the notice on 
the tenant within the prescribed period, the certificated landlord is entitled 
to make an application for possession under s. 29 before the prescribed date, 
viz., first day of April 1962. It may be stated here that in the case of minors, 
widows and'a person subject to any physical or mental disability, the Period 
for giving notice and making an application has been extended by the provi- 
sions in subs. (4) of s. 33B in that behalf. Subsection (5) lays down the. con- 
ditions subject to which the certificated landlord is entitled to terminate the 
tenancy. The first condition is contained m el. (a) which provides that a) cer- 
tifleated landlord will not be entitled to terminate the tenancy of a t if 
he has already resumed a part of the land for personal cultivation by making 
an application under s. 81. In such a case, he will not be entitled to termmate 
the tenancy in respect of the remaining land in possession of the excluded tendant, 
Sub-clause (b) relates to the equalisation of holdings between the certificated 
landlord and the excluded tenant. It inter alsa provides that the landlord 
be entitled to terminate tenancy and take possession of the land leased but to the 
extent only of so much thereof as would result in both the landlord and! the 
tenant holding thereafter in the total an equal area for personal cultivation. 
The third condition is contained, in sub-cl. (o), which provides that the land 
leased stands in the Record of Rights on the first day of January 1952 and there- 
after until the commencement date in the name of the landlord himself, or of 
any of his ancestors (but not of any person from whom title is derived by assign- 
ment or Court sale or otherwise) or if the landlord is a member of a joint family, 
in the name of a member of such family. Sub-section (6) provides that the 
tenancy of any land left with the tenant after the termination of the tenancy 
under this section shall not at any time afterwards be liable to termination again 
on the ground that the landlord bona fide requires that land for personal cultiva- 
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tion. Section 33C makes provision for the excluded tenant becoming owner of 
the leased land under certain circumstances mentioned therein. 


The question as to whether the heirs of the original landlord who dies before 
getting a certificate can make an application for obtaining an exemption certi- 
ficate under s. 88C as also the question as to whether the heirs of the successor- 
in-interest of a certificated landlord can make an application for possession 
under s. 88B are now fairly well settled. A Division Bench of this Court in 
the case of Parvattbas Ramchandra v. Mahadu* has held that the right of a 
certificated landlord to apply under s. 33B of the Bombay Tenancy and Agri- 
cultural Lands Act, 1948, for possession of land from an excluded tenant does 
not lapse on his death and can be exercised, within the specified time, by his 
successor-in-interest. It would, therefore, appear that the right to terminate 
the tenancy by a notice and to make an application under s. 33B is a heritable 
right and can be exercised by the successor-in-interest of a certificated land- 
holder. However, the right of the successor-in-interest to terminate the 
tenancy under s. 88B would also be subject to the same limitation which would 
otherwise be applicable to the case of a certificated landlord. Thus, he would 
not be able to secure the benefit conferred by s. 33B if he is not a small holder 
with a limited income. Just as the certificated holder himself is not entitled 
to terminate the tenancy of the excluded tenant if his title is derived by assign- 
ment or the Court sale or otherwise, the successor-in-interest would also be 
under the same disability. In Parvatibat’ s case referred to above, it is ob- 
Eeen (p. 387): 

..The object of s. 88C was to give some limited protection to small holders with 
inite tediicn: Where a small holder of limited Income dies, his successor in interest 
in the majority of cases is also a small holder of equally limited Income. He may, 
for instance, leave behind a widow or a minor son. It cannot be assumed in the ab- 
sence of adequate reason that the Legislature did not intend to grant to the successor- 
in-interest the same limited protection which t granted to a small holder with limtted 
income. There are, on the other hand, ample provisions in the Act to ensure that the 
successor-in-interest of a certificated landlord would not be able to secure the benefit 
conferred by s. 33B if he is not himself a small holder with limited income. In the 
first place, cl. (c) of sub. (5) of s. 38B provides that such a successor-in-interest would 
not be able to terminate the temancy of the excluded tenant if his title is ‘derived by 
assignment or Court sale or otherwise’. A donee or purchaser from a certificated land- 
lord would be unable to terminate the tenancy of the excluded tenant. Secondly, the 
successor-in-interest cannot terminate the tenancy unless he shows that he requires the 
land bona fide for cultivating it personally.” 


It would, therefore, appear that if the original application has been filed by a 
successor-in-interest of the certificated landlord, it is necessary for him to 
establish his own bona fides and he cannot rely on the bona fide requirements 
of his predecessor-in-title. We can conceive of cases where a successsor-in- 
interest or the heir of the deceased certificated landlord may be in service and 
may have other source of income and may not require the land for personal 
cultivation. In such a case, his application for possession may not be granted 
as he would not be able to prove that he requires the land bona fide for per- 
sonal cultivation. If the successor-in-interest or the heir can make an appli- 
cation for possession under s. 33B, there is no reason why the heirs of the 
certificated landlord brought on record on account of his death after making 
an application under s. 88B should not be able to prosecute the application 
and exercise the same rights to prosecute the original application which the 
certificated landlord would otherwise have done;—and this is not disputed 
before us. 


The point for consideration is as to whose bona fide requirement of personal 
cultivation must be proved. If the circumstances prevailing on the date of 
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the original application are alone relevant, it is the original landlord’s bona 
fide requirement that the Court will have to consider. If, however, the heira’ 
bone fide requirement is a relevant consideration, then naturally their require- 
ment on the date of their being brought on record will be a material question to 
be decided by the Court. Considering the scheme of the Act and the legislative 
policy underlying it, it is quite clear that the intention is to make the tiller of 
the land its owner. But s. 88C and 9. 33B were enacted with the object of 
giving a limited protection to the small holders having meagre income. If 
it is to be held that the original landlord’s bona fide requirement on the 
date of the application alone must be considered, it is possible that his heirs 
who may be having other lands and large Income may be able to get posse- 
sion of the land by evicting the tenant. The intention obviously is to give 
posseasion to a small holder landlord who wants to cultivate the land personally. 
Can it be said that the intention of the Legislature was to finally determine the 
rights of the parties on the date of the application and give Possession of the 
land to the heir of the original Jandholder, although he may not be a small 
holder and may not require or desire to cultivate the land personally? No 
doubt, the right to make an application under s. 38B is heritable. However, 
the making of an application alone is not enough to enable the landlord to get 
possession of the land, for the law requires him to establish the relevant cir- 
cumstances which would enable him to get possession of his lands. Besides 
proof of the bona fide requirement, the right of the landlord is subject to the 
conditions laid down in sub-s. (5) of s. 33B. If the landlord dies during the 
pendency of, the proceedings, his heir who is brought on record gets the right 
to further prosecute the application. Just as in the case of the succeasor-in- 
interest, who himself makes an application on the basis of a certificate obtained 
by his predecessor-in-title, has to establish his own bona fide requirement for 
personal cultivation, similarly the heir of the landlord who is brought on re- 
cord during the pendency of the proceedings will also have to establish his 
bona fide requirement on the date when he is brought on record. The inten- 
tion of the Legislature would be frustrated if one is to take the view that the 
Court has to consider the requirement of the original landlord on the date 
of the application. It would mean that the heir who does not bona fide require 
the land for personal cultivation must be given posseasion of the land on the 
basis of the original landlord’s bona fide. requirement. We do not think that 
such an interpretation would be consistent with the object of the Act. 


Mr. Apte, appearing for the landlord, drew our attention to a judgment of 
a Division Bench of this Court in Madhav Vithoba v. Dhondudas. In that 
case, the facts were these. The Tenancy Awal Karkun dismissed the land- 
lord’s application on the ground that he did not require the land bona fide 
for cultivating it personally. The appeal filed by the landlord was allowed 
by the Special Deputy Collector who held that the landlord bona fide required 
the land for personal cultivation and passed an order under subs. (5)(0) of 
s. 33B for possession of the land to be given to the landlord. Both parties 
went in revision to the Revenue Tribunal. Before the Revenue Tribunal, it 
was pointed out on behalf of the landlord that the tenant had purchased other 
' land admeasuring 5 acres 20 gunthas before the decision of the appellate autho- 
rity. The Revenue Tribunal took into account the acquisition of land by the 
tenant during the pendency of the proceedings and on that basis modified the 
decision of the appellate authority increasing the area of the land to be given 
to the landlord. The result was that the tenant was dispossessed of a larger 
area of the land than he would have been if the subsequent acquisition of the 
land by him was not taken into account. This decision of the Revenue Tribu- 
nal was challenged by the tenant in a writ petition under art. 227 of the Oon- 
stitution of India. The question. for consideration before the Division Bench 
was whether the acquisition of land by the tenant during the pendency of the 
proeedings under s. 83B should be taken into account for the purposes of 
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sub-8. (5) (b) of s. 38B. If the tenant’s contention that this subsequent ac- 
quisition should be ignored was accepted, the result would have bean that he 
would be able to retain more land with him. On the other hand, if the land- 
lord’s contention that this subsequent acquisition ought to be taken into 
account for the purposes of sub-s. (5)(b) of s. 88B was accepted, he would be 
benefitted by getting larger area of land from the tenant. It is under these 
circumstances that the Diyision Bench formulated the question for its consi- 
deration, viz. ‘‘whether, in deciding the area of the leased land to which a cer- 
tificated landlord is entitled under subs. (5)(b) of s. 83B the Legislature in- 
tended that the Court should be guided by the circumstances prevailing at the 
time of the certificated landlord’s application for possession or by the circum- 
stances prevailing at the time of the final order’’. The case before the Division 
Bench was a simple case where both the landlord and the tenant were alive. The 
landlord had to prove his bona fide requirement on the date of the application. 
Once he proves such a requirement, his rights were governed by the pr@visions 
of sub-s, (5)(b) of s. 33B. It may be noted here that there is no prohibition 
for the tenant to purchase or acquire additional land and increase his holdings 
after the date of the application. It is equally true that a landlord may and 
can acquire additional land after the date of the application. Under the ceir- 
cumstances, the Court must consider the relative position of the landlord and 
the tenant on the date of the application. On the facts of that case, therefore, 
the Division Bench came to the conclusion that the acquisition of the tenant 
after the application was not relevant. Same would be the case where the 
application has been filed by the successor-in-interest of the certificated land- 
lord. He will have to satisfy all the conditions including the bona fide re- 
quirement on the date of his application. His position would not be different 
than that of the deceased landlord. 

However, we are faced with a different situation. In the instant case before 
us, the application has been filed by the original landlord, and he died during 
the pendency of the proceedings. The heir who is brought on record in Place 
of the original landlord is certainly entitled to prosecute the application, but 
his position is materially different. He will have to establish his own bona 
fides. Otherwise, on that ground alone his application would be liable to be 
dismissed. It cannot be said in this case that he should establish the bona fides 
on the date of the original application. If one were to accept such a conten- 
tion, it is likely to lead to absurd results. Take the case of a landlord who 
was' unmarried on the date of the application and had no other heir, and he 
marries after the date of the application and thereafter dies leaving his widow 
as his sole heir. Can we say that the widow who is brought on record as the 
heir of her deceased husband should prove her bona fides on the date of 
the application? On the date of the application, she was not a member of the 
family at all, and it-cannot be conceived that she thought of cultivating the 
jand personally on that date. If the argument that the position:on the date 
of the application should be accepted with all these consequences, such an heir 
will have to be called upon to prove the bona fides on a date when she did not 
even think of cultivating the land personally. It would, therefore, be rational 
and proper to hold that the heir of the deceased landlord in such a case should 
be called upon to prove his bona fide requirement on the date of his being brought 
on record as an heir of the original applicant. 

Now, the further question for consideration would \be,—-which is the relevant 
date for the applicability of sub-s. (5)(b) of s. 88B in the case of such an heir 
brought on record in place of the original applicant-landlord? Here again, so 
far as the heir of the landlord is concerned, it would be necessary to fix the 
same date, that is, the date when he is brought on record as the heir of the 
deceased. It cannot be said that the holding of the heir on the date of the 
original application should be considered for the purpose of equalisation bet- 
ween the tenant and the heir under sub-s. (5)(b) of s. 33B. It is true that in 
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a majority of cases, the heirs of the deceased who may be the widow and the 
sons would not be financially in a better position than the original landlord, 
nor would they have any other land than the one which the original applicant 
had on the date of the application. In such cases, it would not make any 
practical difference if their holding on the date when they were brought on 
record is taken into account. In such cases, they almost stand m the shoes of 
the original landlord, and the facts necessary for equalisation of holdings bet- 
ween the landlord and the tenant under s. 88B, sub-s. (5)(b) would not differ. 
However, the matter would stand on a different footing if the heirs have other 
land before they are brought on record as the heirs of the. original applicant. 
As the heir gets the right to prosecute the original application and gets posses- 
sion on establishment of certain facts, it is but proper and just to ask him to 
establish all the facts on the date when he comes on the scene, that is, when he 
is brought on record as the heir of the original applicant. Such an interpreta- 
tion would be consistent with the policy and object of the Act, because this 
would not deprive the tenant of his rights any more than if the original landlord 
was alive. It is only when the position is altered by reason of the fact that 
the heir has got other land or source of income that his rights are curtailed. 
Surely, the heir cannot claim any better position than the original applicant 
by not considering the total holding on the date of his being brought on re- 
cord. We, therefore, hold that the legal heir who is brought on record during 
the pendency of the proceedings, must establish his own bona fide requirement 
as on the date he comes on record, as that would be the date for him for all 
practical purposes to establish his case to recover possession. We also hold 
that the holding of the heir on the date when he is brought on record needs 
to be considered for the purposes of equalisation of holdings of the tenant and 
the legal heir of the landlord. 


Now the next point for consideration is about the position of the tenant or 
his legal representative brought on record im case of his death during the 
pendency of the proceedings. There is no reason why the death of the original 
landlord should affect the right of the tenant for equalisation of the land 
under s. 38B(5)(0). His holding for comparison should, therefore, be as on 
the date of institution of the original application. It would be equally logi- 
cal to hold that the death of the tenant during the pendency of the p 
should not have any effect on the date for the purpose of equalisation of hold- 
ing, and the date of the original application by the certificated landlord or by 
his heir, where the certificated landlord died without making an applica- 
tion, would be the relevant date for consideration of the tenant’s holding. 
This is particularly so, because once an application is filed against him, the 
date of filing the same automatically becomes the date relevant for considera- 
tion of his holding to be taken into account for the purpose of equalisation 
under cl. (b) of s. 33B(5), and this date does not appear to vary with change 
in circumstances. 


Coming to the facta of the instant case, since the bona fides of the legal 
representative have not been considered at all and the order for delivery of 
possession has been passed solely on the basis of the bona fides of the original 
deceased applicant, the order passed by the Appellate Authority as confirm- 
ed by the Revenue Tribunal will have to be quashed and set aside. The mat- 
ter will, therefore, go back to the Tenancy Mamlatdar for disposal of the case 
in the light of our observations above. Needless to add that both the parties 
will have a right to lead further evidence. 


Rule made absolute. No order as to costs. 
Rule made absolute. 
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Before Mr. Justice Bhasme. 
BABU KALLAPPA KHOT v. MHALSABAI MALHAR KULKARNI.* 


Bombay Tenancy and Agriculivral Lands Act (Bom. LXV II of 1948), Secs. 83B, 88C— Certificated 
lanalord applying for possession of land for personal culttoation under s. 33B—Tenoncy 
Aval Karkun allowing appHeation—Landlord dying during pendency of appeal before Appel- 
late authority— Heirs of landlord, whether should establish by adducing evidence that they in 
fact require ths land for personal cultivation. 

Where a certificated landlord has made an application for possession of land for personal 
cultivation under s, 88B of the Bombay Tenancy and Agricultural Lands Act, 1048, and 
at the time of his death an order for possession has alresedy been passed in his favour, then 
his hetrs, who are brought on record, are requtred only to support the order of possession 
on the grounds on which it was passed by the authority at the appropriate time. The 
heirs are not required to establish the grounds afresh for supporting that order, which 
is already passed in favour of the deceased certificated landlord. 

Smi, Phool Rani v, Naubat Rat Akbavalia,' celied on. 

Shankar Gopal v. Prabhakar* and Hariba Keshao v. Smit. Motidat,* distinguished. 

Laamibai Balkrishna Ambiks v. Ramu Sadhu Paiol and Damu Sakhkaram Fulrads v. 
Bhaskar Pralhad Pattl,* referred to. 


THe facts are stated in the judgment. 


M.V. Sali, for the petitioner. 

8.G. Mandrekar, for respondent No. 5. ; 

BHASHE J. This application is filed by the tenant against whom an order 
for eviction is passed in respect of certain acreage of lands from out of three 
pieces held by him as tenant. A few facts will have to be stated for appre- 
ciating the contentions raised in these proceedings by Mr. Sali on behalf of 
the petitioner. 

The petitioner holds as tenant three pieces of land bearing survey Nos. 
181/5, 181/3 and 181/1. The three lands admeasure 3 acres and 334 gunthas 
assessed at Rs. 174-0 and are situate in village Mangaon, taluka Hatkanan- 
gale in district Kolhapur. 

Deceased Mhalsabai was the landlady and she had obtained a certificate 
under s. 88C of the Bombay Tenancy and Agricultural Lands Act. By a notice 
dated December 22, 1961 she terminated the petitioner’s tenancy and on 
February 2, 1962 initiated the present proceedings under s. 38B of the Bom- 
bay Tenancy and Agricultural Lands Act against the petitioner on the 
ground that she required the lands bona fide for personal cultivation. The 
petitioner resisted the application, inter alia, on the ground that the notice 
was not legally served on him and in fact the landlady did not bona fide re- 
quire the lands for personal cultivation. The Tenancy Avval Karkun, Hat- 
kanangale allowed the landlady’s application and directed the petitioner to 
restore possession of 2 acres of land to her. Against this order the petitioner 
preferred an appeal in the Court of the District Deputy Collector, Karvir 
Division, Kolhapur. During the pendency of the appeal the landlady Mhal- 
sabai died and two persons i.e. respondents Nos. 2 and 5 respectively claiming 
to be the adopted son of the deceased and legatee under her will were brought 
on. record as heirs of Mhalsabai. The District Deputy Collector partly allowed 
the petitioner’s appeal and remanded the proceedings for modification of the 
area to which the original applicant was entitled. According to the direc- 
tions of the District Deputy Collector, the Tenancy Avval Karkun was to 


*Decided, January 9, 1974. Special Civil 1188 of 1967, decided by Deshpande J., on 


Application pie 876 of 1971. April 6, 1971 ( Sp 
F 978] I 8.C.J. 589. 8 (1971) Special Civil Application No. 
2 (1970) 73 Bom. L.R. 608. R865 of 1967, decided by Wagle J., on August 
8 i 78 Bom. L.R, 595. 17, 1971 (Unrep.). 
4 Special Ctvil Application No. 


~ 


604 ‘ THE BOMBAY LAW REPORTER. [ VOL. LXOXVI. 


pass appropriate orders regarding the acreage of land after hearing both the 
parties. 

The above decision was challenged by the petitioner by filing a revisional 
application before the Maharashtra Revenue Tribunal at Kolhapur. During 
the pendency of the revisional application one of the respondents, who claim- 
ed to be the adopted son of deceased Mhalsabai, died and his sons were brought 
on record. In the present proceedings they are shown as respondents Nos. 
3 and 4. The petitioner had raised a number of contentions before the Tri- 
bunal It was contended that no notice as contemplated by s. 38B of the 
Tenancy Act was served on the petitioner. The application by the deceased 
Mhalsabai for possession was not maintainable as she was holding the suit pro- 
perties only as a limited owner for her maintenance. Lastly the tenant also 
disputed the fact that the landlady required the lands bona fide for personal 
cultivation. The Revenue Tribunal, however, confirmed the order of the Dis- 
trict Deputy Collector subject to a slight modification. The possession of the 
land was to be delivered only after the right of the respondents to succeed to 
the property as heirs of deceased Mhalsabai or deceased Ramchandra, as the 
case may be, was adjudicated by the competent Court or the matter was settled 
by them by mutual agreement. The possession of the suit land was to be de- 
livered to the successful landlord after the settlement of the question of title. 
Barring this modification, the revisional application was dismissed. 

Mr. Sali, who appears for the petitioner, has raised three points in support 
of the application, He says that the landlady had failed to establish that 
proper notice was herved on the tenant. ‘The application was liable to be dis 
missed in limine. It appears from the evidence that the registered packet 
containing the notice was returned by the postal authorities with an endorse- 
ment that the addreasee had refused to accept the same. On behalf of the 
landlady a postman was examined to prove the endorsement appearing on the 
packet. The postman, who had made the endorsement, was not available as 
a witness. In the circumstances the landlady had established the service of 
notice. There is no substance in the first contention. 

Then Mr. Sali argued that Mhalsabai had no full title to the suit lands and 
her application for possession is not maintainable. But Mhalsabai had ob- 
tained a certificate under s. 88C of the Bombay Tenancy and Agricultural 
Lands Act. The petitioner, who was a party to those proceedings, cannot at 
this stage challenge the title of Mhalsabai as a certificated landlord. 

The third contention raised by Mr. Sali is a substantial one and assumes 
importance in the present case. Mr. Sali relies upon certain decisions of this 
Court and submits that heirs of Mhalsabal can only succeed in getting pos- 
session of the land under s, 38B of the Tenancy Act, if they establish by ad- 
ducing evidence that they, in fact, required the lands for bona fide personal 
cultivation. Mhalsabai may have succeeded in the Court of first instance in 
getting an order for possession after establishing her bona fides. As the Tri- 
bunal has not considered this aspect and the appellate Court was also not 
aware of the changed circumstances, Mr. Sali submits that the proceedings 
should be remanded to the trial Court for finding out whether or not the heirs 
of Mhalsabai, in fact, required the suit lands bona fide for personal cultivation. 

Mr. Sali relies on s. 88B(7) of the Bombay Tenancy and Agricultural Lands 
Act, which enables a certificated landlord after giving notice and making an 
application for possession to resume the lands provided the landlord bona fide 
requires such Jand for cultivating it personally. The landlord, who resumes 
the lands, must prove his bona fides as the land is liable to be restored to the 
tenant under s. 87(/) of the Tenancy Act, if the landlord fails to use the land 
for any of the purposes specified in the notice within one year from the date 
on which he took possession or ceased to use it at any time for any of the afore- 
said purposes within twelve years from the date on which he took such pogses- 
sion, Mr. Sali says that it is personal right of the landlord and, therefore, the 


$ 


1974.] BABU KALLAPPA 0. MHALSABAI (a.C.J.}—Bhasme J. 605 


condition must be strictly established. He says that even after the death of the 
certificated landlord the certificate will not lapse, but the succeasor-in-interest 
who makes an application for possession must strictly prove that he bona fide 
requires the land for personal cultivation. Even in pending proceedings if 
the landlord dies and heirs are brought on record for prosecuting the proceed- 
ings, then heirs before they can succeed in getting possession of the land must 
prove that they need the land bona fide for personal cultivation. In suPport 
‘ these submissions Mr. Sali strongly relied on the following decisions of this 
urt. 

In the case reported in Shankar Gopal v. Prabhakar,! Vaidya J. had to con- 
sider a somewhat similar case. One Dattatraya Govind had obtained a ser- 
tifleate under s. 88C of the Bombay Tenancy and Agricultural Lands Act. In 
proceedings under s. 38B read with s. 29 of the Act the Tenancy Avval 
Karkun ordered that possession of the suit lands should be given to Dattatraya 
Govind Kulkarni. Against this order the tenants ca ae an appeal. 
During the pendency of the appeal, Dattatraya Govind Kulkarni died and his 
heirs were brought on record. The Special Deputy Collector allowed the ap- 
peal and set aside the order passed by the Tenancy Avval Karkun on the 
ground that the heirs of deceased Dattatraya Govind Kulkarni were not 
entitled to the benefits of the order for possession passed in favour of the de- 
ceased. The heirs filed a revisional application and the Maharashtra Revenue 
Tribunal reversed the order of the Special Deputy Collector. This order was 
challenged before Vaidya J. Vaidya J. modified the order and remanded the 
case to tthe Mamlatdar with a direction to give an opportunity to the heirs to 
establish that they bona fide required the lands for personal cultivation. 

The above decision of Vaidya J. was cited before Deshpande J. in Laxrmibat 
Balkrishna Ambike v. Ramu Sadhu Patole? Under similar circumstances Desh- 
pande J. held that the heirs of the deceased certificated landlord, who prosecute 
the proceedings under s. 83B of the Tenancy Act, should establish their bona fide 
requirements before resuming the lands in possession of the tenant. 

The. decision of Vaidya J. was also cited before Wagle J. in Damu Sakharam 
Fuleade v. Bhaskar Pralhad Patt? Wagle J. felt that the ratio of the de- 
cision was contrary to the decision of the Division Bench in Parvatiba Ram- 
chandra v. Mahadu.* It was held in Parvattbas’s case that the right of a certi- 
ficated landlord to apply under s. 33B of the Bombay Tenancy and Agri- 
cultural, Lands Act, 1948 for possession of land from an excluded tenant does 
not lapse on his death and can be exercised, within the specified. time, by his 
successor in interest. No doubt Vaidya J. had referred to Parvatibas’ £ case 
while deciding the abovementioned Shankar Gopal’s case. Wagle J. also 
felt that the judgment in Madhav Vithoba v. Dhondudas was not brought to 
the notice of Vaidya J. In this judgment it was held that the circumstances 
as obtainable at the date of the application had to be taken into consideration 
while deciding the claim of the landlord for possession under s. 38B of the 
Tenancy Act. 

When Special Civil Application No. 794 of 1969 came up for arguments be- 
fore Hajarnavis J. on February 15, 1973 the judgments of Vaidya J. and 
Wagle J. were cited at the bar. Hajarnavis Jd. while referring the matter to 
a larger bench made the following observations: 

“The facts in this case and the oases decided by Wagle, J. and Vaidya, J. are almost iden- 
tical Inasmuch as a certificated landlord died after inttHlating the proceedings and that too while 
appeals were pending in all the cases. In my opinion ft is, therefore, necessary that this con- 
flict should be resolved as the matter is important and I am told that there are a number of 


1 (1970) 72 Bom. L. R. 695. 2865 of 1967, decided by Wagle J., on August 
2 svi 8 Civil plication No. 17, 1971 (U: 
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cases pending on this point. It is, therefore, necessary that the matter should be placed be- 
fore a larger benoh, The case papers be placed before the learned Chief Justice for orders,” 


The Special Civil Application, therefore, came up for consideration before 
the Division Bench of Deshmukh and Shah JJ. in Harvba Keshav v. Smi. Moti- 
bas. Before I refer to the ratio of the decision of the Division Bengh, it will be 
necessary to set out a few relevant facts. The suit land belonged to one Dip- 
chand and it was in possession of one Keshav as his tenant. Dipchand was 
the certificated landlord. He made an application on January 9, 1962 under 
8. 83B of the Act before the Tenancy Avval Karkun., Keshav died during the 
pendency of the application before the Tenancy Avval Karkan. His 
heirs were brought on record. The Tenancy Avval Karkun rejected the 
application of Dipchand on the ground that he did not require the suit land 
for personal cultivation. This decision of the Tenancy Avval Karkun was 
challenged by Dipchand by filing an appeal before the Special Deputy 
Collector (Tenancy Appeals), Sholapur. During the pendency of the appeal, 
on December 1, 1964 Dipchand died and his heirs were brought on record. 
The Appellate authority reappreciated the evidence and passed an order for 
delivery of possession on the basis that the deceased landlord had proved that 
he required the land bona fide for his personal cultivation. The Appellate 
authority allowed the appeal and passed an order for delivery of possession of 
the entire land in favour of the heirs of Dipchand. This order was confirmed 
by the Tribunal in revision. It is clear, therefore, that when Dipchand died 
during the pendency of the appeal, no order for possession was subsisting in 
his favour. When his heirs were brought on record they were only to prose- 
cute the proceedings initiated by Dipchand during his lifetime. The Division 
Bench considered the conflicting decisions of Vaidys, J. and Wagle J. and also 
the rulings reported in Madhav Vithoba v. Diondudas and Parvatibas Ram- 
chandra v. Mahadu. In the result the Division Bench held that if after the 
application by the original landlord, the landlord died during the pendency 
of the proceedings, then the heir, who is brought on record, is certainly entitled 
to prosecute the application. But he will have to establish his own bona fides. 
Otherwise on that ground alone his application would be liable to be diamisa- 
ed. However, the heir of the deceasedtandlord in such a case should be call- 
ed upon to prove his bona fide requirements on the date of his being brought 
on record as an heir of the original applicant. 


Mr. Sali strongly relied on the decision of Vaidya J. and the ratio of the 
later decision of the Division Bench mentioned above for the proposition that 
in all cases where the certificated landlord dies during the pendency of the 
proceedings the heirs brought on record should establish their own bona fide 
requirements of the land for personal cultivation. 


Mr. Mandrekar, who appears for the respondents, however, submitted that 
the broad proposition propounded by Mr. Sali cannot be accepted in view of 
the legal position enunciated by the Supreme Court in a recent decision report- 
ed in Smt. Phool Ram v. Naubat Rat Ahkluwaka” Mr. Mandrekar sub- 
mitted that no‘doubt the decision was given while considering the provisions 
of s. I4(J)(¢) of the Delhi Rent Control Act, 1958, but as the relevant pro- 
visions of the Act contained a similar condition about personal requirement of 
the landlord, the ratio of the decision will be applicable to the facts of the pre- 
sent case. In that case the landlord had sought possession of the premises from 
the tenant on the ground that the premises were required by the plaintiff for 
occupation as residence for himself and members of his family. The plaintiff’s 
application was dismissed by the Additional Rent Controller, Delhi, on the preli- 
minary ground that the notices to quit were not valid. Plaintiff filed an 
appeal against that decision and during the pendency of the appeal, he died. 
His heirs were brought on record and the tenant opposed the application. The 
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Appellate Tribunal set aside the finding on the preliminary issue and remand- 
ed the application for decision on merits. -As the order of remand was not 
stayed during the pendency of the second appeal, an order for ejectment of the 
tenant in favour of the heirs was passed on the ground that the heirs required 
the premises bona fide for their personal occupation. The tenant’s appeal was 
rejected by the Rent Control Tribunal. In the second appeal filed by the 
tenant, the High Court of Delhi took the view that the right to sue did not 
survive to the heirs of the plaintiff and on that ground it rejected the eject- 
ment application, leaving it open to the heirs to bring a freah proceeding 
founded on their own requirements. The Supreme Court, however, reversed 
the decision of the Delhi High Court and came to the conclusion that the cause 
of action did survive and the heirs were entitled to claim possession of the 
premises. According to Mr. Mandrekar the ratio of this decision will apply 
to the facts of the present case. He says that even if a certificated landlord 
dies without initiating proceedings under s. 33B, his heirs are entitled to take 
benefit of the certificate. Even if the certificated landlord dies during the 
pendency of the proceedings, his heirs can prosecute the proceedings and suc- 
ceed in resuming’ the land from the tenant. So far there is no doubt and 
Mr. Sali rightly concedes that the Heirs of the deceased certificated landlord 
will be entitled either to initiate or to prosecute the resumption proceedings 
under s. 33B of the Tenancy Act. The controversy in the present case centres 
round the narrow issue about the bona fide requirement of the applicant who 
wants the land for personal cultivation. Mr. Sali rightly relied on the deci- 
sion of the Division Bench when he submitted that the heirs brought on record 
during the pendency of the proceedings initiated by the certificated landlord 
will have to prove afresh that they require the lands bona fide for their per- 
sonal cultivation. In my opinion the point which arises for consideration in 
the present case is somewhat different from the case decided by the Division 
Bench. But if the ratio of the decision of Vaidya J. is correct, then the broad 
proposition propounded by Mr. Sali will have to be accepted as sound law. 
But in view of the statement of law contained in the abovementioned Supreme 
Court decision, I think that J will not be in a position to accept the principle 
of law enunciated by Vaidya J. in Shankar Gopal v. Prabhakar. The follow- 
ing observations of Vaidya J. at page 696 may be quoted here: 

**, Section 87 of the Bombay Tenancy and Agricultural Lands Act, 1948 lays down that 
after the landlord takes possession of the land upon the termination of the tenancy under 
s. 88B, if he falls to use it for any of the purposes specified in the notice given under s. 88B, within 
one year from the date on which he took possession or if he ocases to so use it within 19 years 
from that date, the tenant is eatitled to restoration of possession. Section 88B requires the 
landlord to satisfy the tenancy authorities that the land is required for bona fide personal onl- 
tivation. Section 37 manifestly implies that whoever gets possession for personal cultivation 
in the proceedings under s. 88B must be cultivating the land after getting possession. It follows 
that the tenancy authorities must be, therefore, satisfied in all cases that the land is required 
for bona fide personal cultivation by the person getting possession thereof.” 


The learned Judge, therefore, held that the heirs, who were brought on re- 
cord during the pendency of thé proceedings initiated by the certificated land- 
lord, must establish by additional evidence that they bona fide required the 
land for personal cultivation. This is also the view of the Division Bench in 
the case referred to above. 

In my opinion the rule laid down by Vaidya J. and the Division Bench will 
apply to all cases where the proceedings initiated by the certificated landlord 
are pending at the time of his death and no order for possession is passed in 
his favour. If, at the time of his death, an order for possession is passed in 
his favour, then the heirs, who are brought on record, are required only to 
support the order of possession on the grounds on which it was passed by the 
authority at the appropriate time. In such a case the heirs will not be re- 
quired to establish the grounds afresh for supporting the order, which is al- 
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ready passed in favour of the deceased certificated landlord. My view receives 
considerable qupport from the statement of law contained in the abovementioned 
Supreme Court judgment. At p. 591 Chandrachud J. observes: 

‘“The survival of the right to sue on the death of a Llaintıff is a problem that has often to 
be solved on a permutation of several facts and circumstances, But it’would be out of place 
in this judgment to embark upon an abstract diequisition of the question as to in what classes 
of oases, the right to sue survives in favour of the legal representatives. In some cases under 
the Rent Acts, the maxim acio personahe moritur aun persona has been attempted to be app- 
Hed on the death of a necessary party to a suit or procecding but that oft quoted maxim Is oft 
misunderstood.” 


After considering the issue of bona fide requirement with reference to the facts 
of the particular case, the learned Judge in a nutshell states the legal position 
thus (p, 592): 

“Several decisions were ofted before us but those falling within the following categories 
are to be distinguished : 

(i) aac ih widak chs: daatit of is plaints oann arora, aa Gn eun Gus 
passed in his favour; say, during the pendency of an appeal filed by the unsucocsaful tenant; 

(ti) oases in which the death of the decree-holder landlord was pleaded as a defence in 
excoution proceedings; and 

(ili) oases in which, not the plaintiff but the defendant-tenant died during the pendency 
of the proceedings and the tenant’s heirs took the plea that the ejectment proceedings cannot 
be continued against them, 

Cases of the first category are distinguishable because the decisions therein are explicable 
on the basis, though not always so expressed, that the estate is entitled to the benefit which, 
under a decree, has accrued in favour of the plaintiff and therefore the legal representatives 
are entitled to defend further proceedings, like an appeal, which constitute a challenge to that 
benefit.” 


It, therefore, follows that the case before me will fall in the first category when 
the certificated landlord i.e. the landlady Mhalsabai wife of Malhar Kulkarni, 
died during the pendency of the appeal. The heirs, who came on the record, 
were required to defend the further proceedings so as to support the order for 
possession, which was already passed by the trial Court in favour of deceased 
Mhalsabai. 

In the result the decision of the Tribunal is correct and will have to oe con- 
_ firmed. 


It is necessary, in order to obviate TEETE that there is some further 
clarification of the final order passed by the Tribunal. The District Deputy 
Collector, Karvir Division, Kolhapur, who allowed the appeal partly, had 
directed the trial Court to modify the order as to acreage and pass suitable 
orders after hearing both the parties. The Maharashtra Revenue Tribunal 
had further slightly modified the. order of the District Deputy Collector by 
directing delivery of possession of the land only to the rightful owner of the 
property of deceased Mhalsabai. There is an titer se conflict between the heir 
who claimed through the adopted son and the heir who claimed under the will 
of Mhalsabai. For avoiding any confusion I direct that the trial Court, after 
finding out the total acreage to which the landlord (landlady in the present 
case) is entitled, will put in possession only the person who is found to be the 
legal heir of deceased Mhalsabai by competent Court. 


Subject to this clariflaction, the rule is discharged. There will be no order 
as to costa. 
l Rule discharged. 
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Before Mr. Justice Bhole. 
GODREJ P. JOSHI v. M. V. BHATIA.* 

Maharashtra Ownership Flats (Regulation of the promotion of construction, sals, management and 
transfer) Act (Mah. XLV of 1963), Secs. 3 (0), 4,5, 9, 10, 11, 14— Maharashtra Co-operative 
Socictiss Act (Mah. XXIV of 18961), Sec. 86—Maharashira Co-operative Societies 
Rules, 1961, Rule 10—.Whether registered co-operative housing society ‘'promolor” under s. 8 (0) 
of Mah. Act XLV of 1968— Bombay General Clauses Aci (Bom. I of 1908, 2. 3 (85). 


For the purposs of finding cut whether a registered co-operative housing society is a 
“promoter” within the meaning of s. 2 (c) of the Maharashtra Ownership Flata (Regula- 
tion of the promotion of construction, sale, management and transfer) Act, 1968, a complai- 
nant hos to establish not anly that the promoter is the person who constructed the flats 
but he has also to establish that that person built them for the purpose of selling some or 
all of them to persons or to a oo-operative housing society or to a company. As under 
Rule 10 of the Maharashtra Co-operative Societies Rules, 1961 a housing society can be 
of three kinds, the question whether a society is a promoter or is not a promoter will 
depend upan finding out (1) whether the impugned society is a registered co-operative 
housing society, and (9) if itis a registered co-operative housing society, what kind of 
society it is. 

Manohar v. Konkan Co.-op. Housing Socy.,) Harsukk Jadhanfi v. Ramesh® and Ramesh 
Himmatial vy. Harsukh,* referred to. 


Dr. B.R. Naik, for the potitioner—original accused No. 1. 
M.P. Vasks and S. Malik, for respondent No. 1—original complainant. 
Raja S. Bhonsals, Assistant Government Pleader, for the State. 


BHota J. These two revision applications are by the original accused ex- 
cept accused No. 4 who is dead because they are aggrieved by the order passed 
by the learned Presidency Magistrate, Girgaum, Bombay on their preliminary 
objection. The preliminary objection, which was raised on behalf of the ac- 
cused, was that a registered cooperative housing society was excluded from the 
operation of the provisions of Maharashtra Ownership Flats (Regulation of 
the promotion of construction, sale, management and transfer) Act, 1968, 
hereinafter referred to as the ‘Flata Act’’, as the word ““promoter’? as de- 
fined in the said Act did not include a registered cooperative housing society. 
Complainant Bhatia, who is a purchaser of Flat No. 16 D on the 16th floor of 
the building known as ‘‘Shanaz’’, Napean Sea Road, Bombay has filed a com- 
plaint oe eight accused charging them with offences punishable under 
as. 4, 5, 9, 10 read with s. 14 and 14(/)(2) (a) of the Flata Act, 1963 as well 
as ary Bs. 420 and 403 of the Indian Penal Code. Accused No. 1 was the 
Chief Promoter as well as the Chairman of the said Society; accused No. 2 was 
its Honorary Secretary ; accused No. 3, an employee of M/s. Vegetable Vitamina 
Food Co. (Pvyt.) Ltd, of which accused No. 1 was the managing director, was 
treasurer of the anid Society. Accused No. 4 is sister of accused No. 1 and 
also a member of the managing committee. Accused No. 5 is wife of accused 
No. 1 and is also a member of the managing committee of the Society. Accused 
Nos. 5 and 7 are also employees of the said Vegetable Vitamins Food Co. (Pvt.) 
Ltd. and are also members of the managing committee of the said Society. 
The complainant alleges that all the accused held shares in the Society but did 
not have any fats in their names. Accused No. 8 is the registered Society. 

The complaint of the complainant is that the accused have created a charge 
by way of mortgage on the land after execution of an agreement to sell the flat 

*Decided, February 6, 1974. Criminal Re 2 ( 75 Bom. L.R. 649. 
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to the complainant, without his previous consent and thereby violated provi- 
sions of s. 9 of the Flats Act. Another charge is that the complainant is not 
made a member of the said Society although they represented to him in writing 
that they would do so. Yet another charge is that the accused have misappro- 
priated the moneys paid by the complainant towards the cost of shares in pay- 
ment of the mortgage and have not appropriated the moneys towards the' share 
capital and in this way have committed an offence punishable under s. 5 of 
the said Flats Act. The last complaint is that the accused have neither enter- 
ed into an agreement in accordance with s. 4 of the Flats Act nor have they 
annexed any document as specified in r. 7. 

It appears that the preliminary objection was raised orally and therefore 
the learned Magistrate has asked for grounds on which the objection was rais- 
ed by the accused to be submitted in writing. Therefore the arguments were 
submitted in writing. The learned Magistrate after considering s. 2(0) of the 
Flats Act as well as after considering ss. 10, 11 and 14 of the Flats Act found 
that the Flats Act applied to a cooperative housing society and also held that a 

cooperative housing society is included in the definition of the word 

‘‘promoter’’ as given in the Flats Act. He, therefore, came to the conclusion 
that a registered cooperative housing society is not excluded from the operation 
of the said Flats Act. It is this order that is now challenged here by the origi- 
nal accused. 

The point, therefore, that arises here for consideration is whether the word 
‘‘promoter’’ occurring in s. 2(c) of the said Flats Act will include or will not 
include a registered cooperative housing society. 

Dr. Naik, who appears for the petitioner, contends here that ‘‘promoter’’ as 
defined in s. 2(c) of the Flats Act has to fulfil three tests: he must first be a 
. person; secondly, he must be one who constructs or causes to be constructed a 
flat or a building of flats and, thirdly, the construction should be for the pur- 
pose of selling the same to other persons or to a company, cooperative society 
or other association of persons. Dr. Naik concedes that a cooperative housing 
society is a body corporate by virtue of s. 36 of the Maharashtra Co- 
operative Societies Act. He further concedes that a cooperative society is a 
person by virtue of s. 3(35) of the Bombay Geheral Clatises Act. He, however, 
contends that the ingredient in the third important test viz. the element of the 
gelling for the purpose of selling to other persons, is not there in so far as this 
Society is concerned. The legal posttion according to Dr. Naik is that a 
Society cannot sell flats and in fact the Society is not constituted with the ob- 
ject of selling flatay and it is his case that the accused Society has not sold flats. 
If that is so, then the Society constituted by the accused cannot be said to be a 
‘promoter’? under s. 2(c) of the Flats Act. Dr. Naik relies on a Full Bench 
decision of this Court: Manohar v. Konkan Co.-op. Housing Socy.! and also upon 
the judgment in Harsukh Jadhavji v. Ramesh? by Vaidya J. as well as upon the 
judgment of the Division Bench consisting of myself and Mukhi J. in Ramesh 
Himmatlal v. Harsukh That judgment was delivered by me and my learned 
brother Mukhi J. had also given a concurring judgment. Vaidya J. has held 
that an auction purchaser of the interest of a member of a Society cannot 
attach the flat of the member of the Society because he has no saleable interest 
or disposing power in respect of the flat without the consent of the Society. 
The judgment of the Division Bench consisting of myself and my learned 
brother Mukhi J. was in the appeal against the judgment of Vaidya J. That 
was a case in which the decree-holder had taken out a warrant of attachment 
of the flat belonging to the Society registered under the Societies Act. After 
attaching it, the decree-holder applied for the sale of the said flat. The sale 
-also took place after proclamation and the flat was sold to the auction-pur- 
chaser though the sale was not confirmed. The judgment-debtor then filed a 


1 (1961) 68 Bom. L.R. 1001, F.B. 3 (1973) 76 Bom. L.R. 878, 
2 (1972) 75 Bom. L.R. 649. 


1974. ] GODREJ P. JOSHI 0. BHATIA (A:0R.J.}—Bhole J. 611 


Chamber Summons praying for dismissal of the execution petition filed by the 
decree-holder and for setting aside the sale on the ground that the flat being 
a flat in a cooperative housing society, was not liable to be attached and sold. 
It was also stated that there was no saleable interest of the Judgment-debtor in 
the said property and that therefore the property was not liable to be attached. 
We have held that the view taken by Vaidya J. was correct. In the circums- 
tances of that kind of Society, therefore, we held that the judgment-debtor 
had no saleable interest in the flat which could be purchased by the auction- 
purchaser. Dr. Naik, therefore, argues here that the legal position is that the 
Society does not sell flats and also cannot sell them and if that is so, then accord- 
ing to Dr. Naik, the third test in the definition of the word ‘‘promoter”’ vis. 
that the construction has to be for the purpose of selling to other persons, is 
not satisfied in our case. 

Now sgo far as the element of selling is concerned, it is still to be decided 
after the evidence is led by the parties. In fact the stage at which the preli- 
minary objection was taken by the accused appears to me to be premature. 
After all for the purpose of finding out whether all the accused were members 
of the managing committee and whether the Society was ‘‘promoter’’, the com- 
plainant has to establish not only the first ingredient viz. that the promoter 
should be the person who constructed the flats but has also to establish that 
that person built them for the purpose of selling some or all of them to persons 
or to a cooperative housing society or to a company. Unless and until all these 
ingredients are established beyond reasonable doubt, the accused Society can- 
not be established to be a promoter. The charge levelled against the accused 
by the complainant can be said to have been established only when he esta- 
blishes that the accused Society was the promoter and as promoter the Society 
committed the alleged offences. If he discharges this burden, then only he suc- 
ceeds. 

The question whether the accused Society is promoter or is not promoter 
will, therefore, depend upon the kind of Society that was formed by the accus- 
ed. Under r. 10 of the Maharashtra Co-operative Societies Rules, 1961, 
& housing society can be of three kinds: one is tenant-ownership housing 
Rociety, where the land is sold either on lease-hold or free-hold basis by the 
society and houses are owned or are to be owned by members; the second kind 
of society is tenant-cum-partnership housing society, which owns both lands 
and buildings either on lease-hold or free-hold basis and allot them to their 
members and the third kind of society. is a kind of house mortgage society and 
house construction society. We do not yet know whether the society formed 
by the accused was a cooperative housing society and if it was a cooperative 
housing society, of what kind it was. Until and unless, therefore, evidence is 
led by the complainant on all points wHich are in dispute, one will not be at 
this stage able to say whether the Society formed by the accused belonged to 
- one or other category and whether the Society is covered by our decision in 
Ramesh Himmatlal v. Harsukh. Until and unless, therefore, one knows what 
kind of society it was, it will be difficult to say whether the society can fit in 
within the definition of the word ‘‘promoter’’ under the Flats Act. 

The decision on the preliminary objection by the trial Court that a 
cooperative housing society is not excluded from the operation of the Flats Act 
because the word ‘‘promoter’’ as defined in the said Act does include a regis- 
tered cooperative society at this stage of the proceeding is premature. A pre- 

issue which raises a mixed question of fact and law cannot be decided 

unless we know what the finding of fact is. Lf it is a pure question of law, 
one will decide that issue when raised but not other questions. For that pur- 
pose one has to-find out whether the instant Society formed by accused Nos. 1 
to 7 is or is not a registered cooperative housing society and: that if it is a 
registered cooperative housing socisty, what kind of society it was. Without 
therefore any evidence having been led on this fact, one would not be able to 
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decide whether the society with which we are concerned can or cannot be ex- 
cluded from the operation of the Maharashtra Ownership Flats Act. There- 
fore, the finding of the learned Magistrate that a registered cooperative society 
cannot be excluded from the definition of the word ‘‘promoter’’ as given in 
the Flats Act will be a finding which may or may not fit in with the kind of 
society with which we are concerned. That finding being premature, therefore, 
will have to be set aside. 


I, therefore, set aside the order passed by the learned Magistrate, direct 
that record and proceedings be sent back to him and that he shall keep the 
question as regards ‘‘promoter’’ open until and unless all the evidence is led. 
He shall then dispose of the case according to law. Rule discharged. Stay 
vacated. 


Order set aside. 


CRIMINAL APPELLATE. 


Before Mr, Justice Malvankar and Mr. Justice Aggarwal, 
BOMBAY CYCLE & MOTOR AGENCY LTD. 


Y. 
BHAGWANPRASAD RAMRAGUBIR PANDEY.* 

Criminal Procedure Code (Act V of 1898), Secs. 561A, 516A, 517, 369, 417, 430—High Court, 
whether possesses power under s. 561A, to order rehearing afresh of appeals—Onder 
what circumstances High Court can pass such order—Rehearing of appeal, whether 
amounts to review of or altering fudgment—Bombay Prohibition Act (Bom. XXV of 
1949), Secs. 99, 98, 100—Whether obligatory on Magistrate to issue notice to and 
hear party who claim interest tn property prior to tts confiscation under 's. 99 of 
Bom. Act XXV of 1949. 


where a party who is entitled to be heard has not been heard without there being 
any fault on his pert or on the part of his counsel. 


State v. Kunjan Pillai! Public Prosecutor v. Devireddi2 Chandrika v.' Rex, 
Rajiab Ali v. Emperors Soma Naidu, In re In re Anthony Does Muhammad 
Sadig v. Emperor,? Raju v. Emperors and A. H. Satranjiwala v. The State,” 
referred to. 


_ Apert from authorities, on principle also if In a particular case the High Court 
finds that a judgment is obtained by abuse of process or it is without furlsdictlon 
or it is delivered without hearing the party who is entitled to be heard without 
the party or his counsel being at fault and, therefore, it is necessary in the interest 
of justice to set aside the judgment and order and grant rehearing afresh of the 

. appeal, then certainly the High Court possesses such power under s. 561A of the 

Criminal Procedure Code. 

An application for setting aside a judgment and for rehearing afreah of an appeal 
is not an application either for the review of the judgment or for alteration thereof. 
Before exercising its discretion under s. 99 of the Bombay Prohibition Act, 1949, 
to confiscate any property, it is obligatory on the Court to hear the person claim- 
ing any right to such property and also heer the evidence, if any, which he may 
produce in support of his clahn. ; 


“Decided, February 12/13, 1974. Criminal 
Applioation No. 982 of 1972. 

lL [18052] A.LR, Tr. - Cochin 210, F.B. 

2 [1062] ALR. A.P. 479, F.B. 

8 [1940] ALR. AI 176. 

4 (1918) LL.R, 46 Cal. 60. 
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Manghaon Dass v. Rahim Bux, In re G. N. Chakrapany Chettiar, Shaikh 
Abdul Raham v. The ERRER and Hassankhon v. Govt. of Mysore, 

` referred to. 

A company iann o aas a ie ad aa aa 
vehicle under hire purchase agreement to the accused, coming to know that the 
vehicle has been utilised for committing an offence punishable under the Bombay 
Prohibition Act, 1949, and a case has been filed against the accused, approached 
the trial Magistrate with an application under s. 516A of the Criminal Procedure 
Code for posession of the vehicle. The application was rejected, the Magistrate 
ordering removal of the vehicle at the cost of the company to the Police Station 
Headquarters for proper maintenance and custody. At the time of passing final 
order of confiscation of the vehicle under s. 517 of the Criminal Procedure Code, 
1898 read with s. $ of the Bombay Prohibition Act, 1949, no notice was Issued to 
the company nor was it heard. The order of confiscation was confirmed by the 
Sessions Court and also by the High Court. On an application made by the com- 
pany under s. 561A of the Criminal Procedure Code, 1888, to set aside the order re- 
garding the disposal of the vehicle: 

Held, (i) that the applicant company had a statutory right of notice being issued 
to it and heard before the passing of the order of confiscation of the vehicle under 
s. 99 of the Bombay Prohibition Act, 1949; 

(ii) that as no such notice was issued nor the applicant company heard, the judg- 
ments of the trial Court, the lower appellate Court and the High Court can be 
said to have been obtained in violation of the principles of natural justice and, 
therefore, abuse of process, though inadvertently, so far as they relate to the dis 
posal of the vehicle; 

(Hi) that it was a fit case where, in order to secure the ends of justice, it was 
necessary to order rehearing afresh of the appeal so far as it was agninst the order 
of the disposal of the vehicle; and, 

(iv) that the High Court possessed inherent powers to pass such an order. 


Ashok N. Vyas, instructed by Daphtary Ferreira & Diwan, for the peti- 
tioner. 

F.T. Gambhirwala, Assistant Government Pleader, for the State—respondent 
No. 3. 


MALVANEAR J. This is an application by Bombay Cycle & Motor Agency 
Ltd., under s. 661A: of the Criminal Procedure Code, for setting aside the or- 
der regarding the disposal of property passed in Criminal Appeal No. 499 
of 1970 and Criminal Revision Application No. 820 of 1970, by this Court and 
for restoration of possession of the property to the applicant. It arises this 
way: 

The applicant is a company registered under the Indian Companies Act, 
1918 carrying on business inter alia of hire purchase of vehicles. The appli- 
cant alleged that they were the owners of a vehicle viz. ‘‘Dodge Model B6 
D300-138’’ petrol chassis, with four years of the value of Ra. 24,219.10, sup- 
plied to them by M/s. Premier Automobiles Ltd., Bombay, under Sales In- 
voice dated May 2, 1968. Under a hire purchase agreement entered into by 
respondent No. 1, the vehicle was put in his possession. The said agreement 
dated May 13, 1968 provided that in the event of respondent No. 1 paying 
the initial hire charges as well as monthly hire charges of Ra. 1,085 per month 
for a period of eighteen months from July 13, 1968 to December 13, 1969 and 
other amounts under the said agreement aggregating to Rs. 28,330 he shall 
have an option to purchase the said vehicle on further payment of Rs. 10 
as provided under the said agreement. The agreement also provided that the 
applicant shall remain the owner of the vehicle and respondent No. 1 shall 


10 re A.LR. Pat. 282. 12 (1910) 15 C.W.N, 206. 
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remain in possession as a bailee of the applicant and shall not have any pro- 
prietory rights or interest in the gaid vehicle, unless he exercised the option 
of purchasing the yehicle by payment of the whole amount due under the said 
agreement and the petitioners made over to him all their rights, title and 
interest in the vehicle. According to the applicant, it was entitled to ‘termi- 
nate the agreement by notice if respondent No. 1 failed to pay the instal- 
ments on the dates they became due or committed breach of the agreement. 
The Road Transport Officer, Bombay also issued the registration certificate in 
respect of the said vehicle (registration No. MRC 9208) showing the appli- 
cant as the Hire Purchase Company. The applicant alleged that the ‘agree- 
ment was entered into between it and respondent No. 1 on the latter’s repre- 
sentation made to the applicant that he was carrying on, business having an 
income of Rs. 700 per month, that he was the owner of some immovable pro- 
perty worth about Rs. 2,00,000 and that he wanted to use the said vehicle for 
private use. Relying upon this representation, the applicant entered into the 
aforesaid agreement with him. Accordingly, in pursuance of the agreement, 
the vehicle was put in possession of respondent No. 1,- who thereafter: fitted 
on it a body at a cost of about Rs. 8,000. Thereafter Tespondent No. 1 paid 
initial hire charges and five instalments from July 1968 to November 1968 and 
neglected to pay the remaining instalments of hire charges with interest ‘there- 
on amounting to Rs. 14,105. The applicant, therefore, terminated the hire 

agreement on April 3/4, 1969 and became entitled to the Pogo” 
of it in accordance with the terms of the agreement. 


In February 1969, the applicant came to know that the Police Authorities 
of the Anti-corruption & Prohibition Intelligence Bureau, Thana, had ‘seized 
the said vehicle from respondent No. 1’s posseasion on the allegation that it 
was used by him for committing offence punishable under the Bombay Prohi- 
bition Act, 1949. In April 1969, the applicant also came to know that the 
Police had filed a criminal case being Criminal Case No. 289 of 1969 in the 
Court of Judicial Magistrate, First Class, Panvel against respondent No. 1 
and also respondent No. 2 for offences punishable under. the Bombay Prohi- 
bition Act, 1949. On May 8, 1969, therefore, the applicant filed an applica- 
tion under s. 516A of the Criminal Procedure Code, in the Court of Judicial 
Magistrate, First Olass, Panvel for possession of the vehicle. However, the 
learned Magistrate passed an order dated June 12, 1969 rejecting the appli- 
cation and directed that the said vehicle should be brought from Panyel p 
Alibag where it should remain in the Police custody pending the dis noelo 
the criminal case. The vehicle was brought from Panvel to Alibag at th 
of the applicant in accordance with the order passed by the learned Magis- 
trate. At the time of hearing of the application, the applicant alleged that 
respondent No. 1 did not put forward his claim in respect of the vehicle.. The 
. trial proceeded and ultimately on November 21, 1969 both the respondents 
were found guilty of the offence punishable under s, 90 read with 8. 28 of 
the Bombay Prohibition Act and were convicted and sentenced to suffer, Tigo- 
rous imprisonment for six months and to pay a fine of Ra. 500 or in default 
to undergo further rigorous imprisonment for one and a half months. Both of 
- them were also convicted under g. 66(/) (b) of the Bombay Prohibition Act 
and were sentenced to suffer rigorous imprisonment for six months each and 
to pay a fine of Rs. 1,000 or in default to suffer further rigorous imprison- 
ment for one and a half months each directing substantive sentences to run 
concurrently. As regards the motor vehicle, the learned Magistrate passed an 
order confiscating the same to the Government and directing the P.S.I. Panvel 
to dispose of the same by public auction and credit the sale-proceeds to the 
Government. Both the respondents then went in appeal No. 105 of 1969 to 
the Sessions Court against the order passed by the learned Magistrate and the 
learned Sessions Judge passed an order on January 17, 1970 acquitting res- 
pondent No. 1 and confirming the conviction of respondent No. 2. The learned 
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Sessions Judge also confirmed the order of confiscation passed by the learned 
Magistrate disposing of the motor vehicle by confiscating the same to the Gov- 
ernment. Thereafter the State filed Criminal Appeal No. 499 of 1970 in this 
Court against the order of acquittal passed by the learned Sessions Judge on 
January 17, 1970 and respondent No. 1 filed Criminal Revision Application 
No. 320 of 1970. This Court on August 2, 1971, set aside the order of acquit- 
tal and convicted respondent No. 1. It also confirmed the order of disposal 
of the motor vehicle by confiscating the same to the Government. 

The applicant alleged that it bona fide believed that the vehicle was lying 
in police custody and would continue to remain in the police custody till the 
criminal proceedings were finally disposed of. The applicant was not aware 


í 


of any of the orders pasaed by the trial Court or the first appellate Court or , 


by this Court regarding the disposal of the motor vehicle. In October 1972, 
the applicant came to know for the first time that this Court had finally de- 
cided the case against the respondents and had passed the order regarding 
the disposal of the vehicle confiscating the same to the Government. The ap- 
plicant thereafter made an application son October 30, 1972 under s. 517 of 
the Criminal Procedure Code to the Judicial Magistrate, First Class, Panvel 
for obtaining possession of the vehicle from.police custody, inasmuch as the 
Criminal Case No. 289 of 1969 was finally disposed of. It was at this time 
according to the applicant that it came to know for the first time that the 
motor vehicle was confiscated to the State because the learned Magistrate re- 
jected the application on the ground that the order regarding the disposal of 
the property passed by him being finally confirmed by the High Court, he 
had no jurisdiction to pass any orders regarding the motor vehicle. The ap- 
plicant, therefore, contended that it being not a’ party to the criminal proceed- 
ing, the confiscation of the motor vehicle not being in accordance with the 
provisions of as. 98 and 99 of the Bombay Prohibition Act, 1949, it was not 
binding on it, inasmuch as, the order was passed without hearing it and behind 
its back. It also alleged that respondent No. 1 had used the vehicle for commit- 
ting the offences under the Bombay Prohibition Act, 1949 without its knowledge. 
The applicant further alleged that the vehicle was put in possession of res- 
pondent No. 1 under hire purchase agreement for bona fide and legitimate use 
of it for private business purposes. In these circumstances, the applicant con- 
tends that grave hardship and loss would be occasioned to it in case the vehicle 
is allowed to be confiscated under the orders of this Court. It, therefore, prays 
that, in exercise of the inherent powers of this Court under s. 561A of the 
Criminal Procedure Code, the order regarding the disposal of the vehicle passed 
by this Court confirming the order of the lower Courts should be set aside 
and the vehicle should be ordered to be delivered to it. 

The application is resisted by the State only. Respondents Nos. 1 and 2 
have remained absent though duly served. 

It is common ground that the vehicle in dispute was put in possession of 
respondent No. 1 under the hire purchase agreement dated May 18, 1968 and, i in 
accordance with the terms of the agreement, the applicant was to continue to 
be the owner until the whole of the amount of hire purchase money was Paid 
by respondent No. 1. In case there was a default to pay any of the instal- 
ments, the agreement was liable to be terminated and in fact respondent No. 1 
paid only few instalments and did not pay the balance. The result was that 
the applicant terminated the agreement by a notice dated April 3/4, 1969 and 
at once became entitled to the possession. Similarly, it is also not in dispute 
that while the criminal case was pending before the Judicial Magistrate, First 
Class, Panvel, an application was made by the present applicant for the return 
of the vehicle mainly on the ground that if it is not returned to the applicant 
it would not be maintained properly and it would deteriorate, the tyres would 
be worn out, colour would become faint and the engine would get jammed 
with the result the vehicle would be reduced to serap. The learned Magis- 
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trate issued notice of this application to the respondent and on hearing the 
parties on both the sides rejected the application observing thus:- 


“As far as this inquiry is concerned the person from whose posession, the vehicle 
was attached will be entitled to his possession pending the trial. He haw at least the 
title of it In this case prima facie I find that the accused is entitled for possession. 
But the learned Advocate for the accused stated that he is not in a posttion to state 
whether the accused wants the vehicle immediately pending the trial. Naturally the 
return of vehicle to the accused does not arise. 

Shri Kale, the learned Advocate for the applicant invited my attention to the fact 
that the condition would deteriorate on account of its being kept in open ground; there 
is some force in this argument, Police Inspector Patki In his report dated 12th May 
1960 has suggested that the vehicle should be sent to Alibag Police Station Headquarters 
for proper maintenance and custody. However, I find that there is a difficulty of tn- 
curring expenses over transporting this vehicle to Alibag. The applicant is interested 
In maintenance of the vehicle and, therefore, the applicant should bear the expenses for 
transporting the vehicle. Rs. 40/- approximately would be the cost for transporting and 
this should be deposited by the Company for transporting the vehicle in the Court.” 
Accordingly, the applicant deposited the amount of Rs. 40 in the Court and 
at his expenses the vehicle was taken from Panvel to Alibag where it is lying 
in police custody even today. Further it is common ground that after this 
application was rejected, at the time of passing the final order regarding the 
disposal of the property under s. 617 of the Criminal Procedure Code read with 
s. 99 of the Bombay Prohibition Act, 1949, no notice was issued to the pre- 
sent applicant, muchless, it was heard by the learned Magistrate. Thus, the 
applicant not being a party to the proceedings m the trial Court, it could 
not be a party to the appeal in the Sessions Court nor to the appeal in this 
Court. Obviously, therefore, the result was that the order for confiscation of 
the vehicle under s. 99 of the Bombay Prohibition Act, 1949 came to be passed 
without the applicant who claimed to be the owner being heard by any Court. 
It is in these circumstances that the applicant haa filed the present applica- 
tion under s. 561A of the Criminal Procedure Code, praying for setting aside 
the order regarding the disporal of vehicle and for restoration of possession 
of the same. 

Now on the arguments advanced before us by the learned counsel on both 
the sides the first question that arises for consideration is, whether the Present 
application for setting aside the order of disposal of property passed by this 
Court in Criminal Appeal No. 499 of 1970 and Criminal Revision Application 
No. 820 of 1970 is maintainable under s. 561A of the Criminal Procedure 
Code. The learned counsel Mr. Vyas appearing on behalf of the applicant 
has contended that all that he has prayed for in this application is that the 
applicant should have been given a hearing in accordance with the provisions 
of s. 99 of the Bombay Prohibition Act, 1949, (hereinafter called the Act) 
read with s. 517 of the Criminal Procedure Code (hereinafter called the Code) 
before the learned Magistrate passed the order confiscating the vehicle under 
s. 99 of the Act read with s. 517 of the Code, which order was confirmed by 
the Sessions Court in Criminal Appeal No. 106 of 1969 and by thig Court in 
Criminal Appeal No. 499 of 1970 and Criminal Revision Application No. 320 
of 1970. The preponderance of authority, so the learned counsel contends, 
is that the High Court has inherent power to set aside an order Passed by 
it in Criminal Appeal or in Criminal Revision Application and direct re- 
hearing of the case if it finds that such an order is necessary to give effect 
to any order under the Code or to prevent the abuse of the process of a Court 
or otherwise to secure the ends of justice. In the instant case, according to 
the learned counsel, the order confiscating the vehicle having bean passed by 
the Courts without hearing the applicant, such an order amounts to abuse 
of process or otherwise it defeats the ends of justice. On the other hand, the 
learned Assistant Government Pleader appearing on behalf of the State, has 
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urgued that the applicant not being diligent in approaching the Court for 
safeguarding his rights regarding the vehicle in dispute, he is. not entitled 
to the benefit of the provisions of s. 561A of the Code. The question, there- 
fore, that falls for our determination is, whether the present application is 
maintainable under g. 561A of the Code. 


It is needless to say that where a Criminal Appeal has been disposed of on 
merits by the High Court having jurisdiction to do so, the judgment of the 
Tigh Court becomes final under s. 480 of the Code and, therefore, it is not 
liable to be reviewed or interfered with under s. 561A of the Code because 
under s. 561A of the Code, there is no inherent power in the High Court to 
review or reconsider, alter or interfere with its judgment delivered in a eri- 
minal matter. However, there are certain exceptions to this rule recognized 
by the decisions of various Courts and also of this Court and one of the 
exceptions is that in a proper case if the High Court finds that a party was 
entitled to be heard before an order affecting his interest was passed and 
such a party is not heard for no fault of his, the High Court in such a case 
has inherent power to set aside the order under s. 561A of the Code and give 
the party a proper hearing. In this connection the learned counsel Mr. Vyas 
has relied upon several authorities out of which we may refer to a few. 


The first of such authorities is a Full Bench decision of Travancore- 
Cochin, State v. Kunjan Pillar! In that case, the petition was filed by the 
State under s. 470 of the Travancore Code to modify the direction in the 
judgment, in Referred Trial No. 20 of 1123 and Criminal Appeal No. 186 
of 1123 on the file of the erstwhile Travancore High Court that the accused 
be entrusted to the custody of his relatives. The judgment in that case was 
by a Bench of that Court consisting of Sankarsasubbier and Habeeb Moham- 
med, JJ. The accused was convicted by the Sessions Court of Parur of of- 
fences punishable under ss, 301, 826 and 824 of the Indian Penal Code for 
murdering his wife’s brother and for causing grievous hurt to his wife and 
simple hurt to another brother of his wife, and was sentenced to rigorous 
imprisonment for life for the offence under s. 801, rigorous imprisonment 
for one year for the offence under s. 3826 and rigorous imprisonment for three 
months for the offence under s. 324, the sentence being directed to run con- 
currently. The High Court, while upholding the finding of the Sessions Judge 
that the accnsed committed the acta attributed to bhim, accepted the defence 
plea of insanity and set aside the conviction and sentence inflicted by the 
Sessions Judge and passed an order regarding the entrustment of custody of 
the accused to his relatives. Accordingly two relatives of the accused exe- 
cuted a bond undertaking to produce him whenever called upon to do so 
by Government and he was entrusted to their care. A report to that effect 
was also sent to Government. When the petition came before a Bench of that 
High Court for hearing, a preliminary objection was raised on behalf of the 
accused that the Court had no jurisdiction to alter or review ita judgment 
in a criminal case. The question being an important one, the learned Judges 
referred the petition to a Full Bench. The High Court held that s. 369 of 
the Code applies to the High Court also. Section 561A did not confer any 
new power on the High Court. It only reserves the power which the High 
Court possessed even before the section was enacted. The word ‘“‘save as 
otherwise provided by this Code’’ in s. 369 cannot have reference to s. 561A. 
These words refer to the expreas provisions of the Code which empowers the 
Court to alter or review its judgment in certain specified cases. The High 
Court has no power to review or alter its judgment in a criminal case except 
in the case mentioned in s. 369 or where the Court has acted without jurisdic- 
tion or where it has decided the case withont giving an opportunity to a party 
of being heard, and s. 561A does not confer on the High Court any such power. 
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In the case of absence of jurisdiction the judgment can be treated as one not 
valid in law and the pasing of a fresh judgment cannot in strict sense be 
regarded as altering or reviewing a prior judgment. With regard to cases 
in which the parties were not given an opportunity for being heard it may 
be taken to be an implied condition of such judgment or order that it should 
be open to reconsideration at the instance of the party prejudicially affected. 
The power of the Court to reconsider the matter is implied in the very nature 
of an ex parte decision. Applying these principles, therefore, the High Court 
came to the conclusion that the direction in the judgment of the High Court 
allowing accused to be entrusted to the custody of his relatives being made 
on the basis of the interpretation of the proviso to s. 384, Travancore Code 
of Criminal Procedure and r. 7 of the Rules passed under the Travancore 
Lunacy Act, even if the direction in the judgment is not strictly in accord- 
ance with law, this is not a case in which the Court has acted without juris- 
diction or where there was an abuse of the process of Court or where any 
grave injustice was done to any party. Though, therefore, it was not a case 
where the High Court had decided earlier case without giving a hearing to 
the party, still while laying down the scope of the application of s. 561A of 
the Code, the Travanecore-Cochin High Court was of the opinion that the 
High Court has power under s. 561A of the Code to set aside its own deci- 
sion where it finds that the case was decided without giving an opportunity 
to a party of being heard. In the opinion of that High Court in such cases 
in which the parties are not given an opportunity of being heard, it can be 
taken to be an implied condition of such judgment or order that it should 
be open to reconsider at the instance of the party prejudicially affected; be- 
cause the power of the Court to reconsider the matter is implied in the Very 
nature of an ez parte decision. 

The next decision relied upon hy the learned counsel is the Full Bench 
decision of the Andhra Pradesh High Court reported in Public Prosecutor v. 
Devireddi2 In that case, the accused who was tried by the Sessions Judge 
on a charge under s. 302, Penal Code, was convicted under s. 326, Penal 
Code. The accused thereupon preferred an appeal to the High Court. As 
against the order of implied acquittal on the charge of murder there was no 
appeal by the State under s. 417, Criminal Procedure Code. The single Judge 
before whom the appeal came later on for hearing suo motu issued a notice 
under s. 4389, Criminal Procedure Code, to the accused to show cause why 
the sentence should not be enhanced. Both the appeals and revision were 
heard together and the single Judge altered the conviction from one tinder 
g. 826 to one under s. 302, Penal Code. In a petition under s. 561A, Criminal 
Procedure Code, to declare that the judgment of the single Judge was with- 
out jurisdiction, void and of no legal effect and to quash the same, the High 
Court held that inasmuch as the appeal and the revision were properly posted 
before the single Judge and he had valid seixin of the case, there was no 
lack of inherent jurisdiction in disposing of those cases and so, the judgment. 
was not a nullity. What the Judge did was that he misconstrued the terms 
of s. 428(7)(b), Criminal Procedure Code, and exercised the jurisdiction which 
was legally vested in him in an erroneous or illegal manner by altering. the 
finding under s. 326, Penal Code into one under s. 302, Penal Code. It had 
consequently resulted in an erroneous decision being reached by him. How- 
ever, while referring to the scope of the application of s. 561A of the Cbde, 
the High Court has observed in para. 31 of the judgment, that though there 
is no such inherent power in the High Court under s. 561A to alter or review 
its own judgment once it has been pronounced, in cases where the Judgment 
is passed without jurisdiction or in default of appearance i.e. without afford- 
ing an opportunity to the accused to appear, the High Court has such in- 
herent power under s. 561A of the Code. 


3 [1962] A.LR. A.P. 479, F.B. 
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The Allahabad High Court has expressed the same view in Chandrika v. 
Rex? In that case ap application was made for rehearing of an appeal which 
was decided and diamissed in the following circumstances. On an applica- 
_ ton being made, a date was fixed for the hearing of the appeal. That date 
happened to be July 5, 1948. By a mistake of the office, however, the case 
was listed for hearing earlier and was heard and disposed of on June 25, 1948, 
ten days before the date fixed for its hearing. The learned counsel for the 
appellant, under the belief that the case could not be taken up before July 
5, 1948, was not at Allahabad and, therefore, no appearance was made on 
behalf of the appellant when the case was heard. The appellant was, thus, 
deprived of an opportunity of being heard before the case was decided against 
him. The High Court therefore held (p. 176): 

“ ,..There cannot be the least doubt that these facts constitute a sufficient cause 
for setiing aside the proceedings, starting with the heering of the appeal and termi- 
nating with judgment, inasmuch as by a mistake on the part of some clerks of this 
Court great injustice has been dane to the appellant, as he was deprived of an oppor- 
tunity of being heard. The hearing of the appeal, under the circumstances indicated 
above, amounted to an abuse of the process of the Court, although it was not deli- 
berate and only tnadvertent.” 


In such a ease, therefore, the High Court has inherent power to set aside 
the proceeding starting with the hearing of the appeal and terminating with 
the judgment. Similar view has been taken by the Calcutta High Court in 
Rajjab Als v. Emperor* In that case a Division Bench of that High Court 
has observed thus (p. 63): 


“|,.The result of the decisions of this Court subsequent to the Full Bench case 
seems to be this: that where a case is disposed of merely for default of appearance or 
where an order is passed to the prejudice of an accused person and by mistake or in- 
advertence no opportunity has been given to him to be heard in his defence such an 
order is not one to which the ruling in the Full Bench case applies.” 


The Full Bench case referred to in that case is reported in In the matter of G4b- 
bons. In that case the Calcutta High Court held that a High Court had no power 
to review its orders in criminal cases. The facts in Rajjab Alt’s case were 
little different but nevertheless the rule laid down in that case is as quoted 
above. 

The Madras High Court also is of the same view as reported in Soma Natdu, 
In re.6 In that case it wag held: 

“An order to the prejudice of an accused witha affording him an opportunity of 
being heard as, for instance, where by mistake a case was posted on a day anterior to 
that fixed In the notice to the accused and the sentence was enhanced in his absence, 
is null and void ab initio, as being one passed without jurisdiction and that the proper 
course in such a case is to proceed with the matter afresh after proper notice to the 
accused.” 

One may not agree with the reasons given by the Madras High Court in the 
aforesaid decision, because it is difficult to accept the view that a judgment 
delivered in a case which is heard by mistake on a day anterior to the one 
fixed for hearing is null and void or without jurisdiction. The fact, however, 
remains that according to the Madras High Court, the proper course in such 
a case is to hear the matter afresh. In In re Anthony Doss,’ the Madras 
High Court has held that though s. 561A preserves such inherent powers 
of the High Court as were already possessed by it, and the High Court in 
the exercise of such powers has no right to set aside its own judgment on the 
ground that it is erroneous in law or in fact, there are no doubt well recog- 
nised exceptions to the above principle, such as cases, where the earlier de- 
940] ALR. All. 176. 6 (1623) L L.R. 47 Mad. 428. 


4 (1018) I L.R. 46 Cal. 60. 7 [1968] 2 Cri. LJ. 224, 
8 (1886) LL.R. 14 Cal. 42, x.B. 
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cision was passed without jurisdiction or in default of appearance without an . 
adjudication on merits. In that case the Criminal Revision which was sought 
to be restored, was an old ons, was on the fair list for a number of days 
and, in fact, the counsel for the petitioners took several adjournments' for 
being heard. The petitioner and his counsel were found absent on the date 
of hearing and the case was adjourned for the next day. But as the petitioner 
and his counsel were found to be absent even on the next day, the petition 
was dismissed by the High Court on merita after perusing the records ‘and 
hearing the Public Prosecutor. It was, therefore, held that no case had been 
made out for restoration and rehearing of the petition, nevertheleas the learn- 
- ed Judge hás observed in para. 4 of the judgment that there are well’ re- 
cognised exceptions to the above principle such as cases where the earlier 
decision was passed without jurisdiction or in default of appearance without 
an adjudication on the merits. The Madras High Court, therefore, also !has 
accepted, the principle that in a proper case the High Court has power to 
set aside its own judgment and grant rehearing to the aggrieved party under 
s. 561A of the Code. | ! 

The Lahore High Court also has taken the same view in Muhammad Sadiq 
v. Emperor® and has held. that where an appeal has been dismissed without 
the appellant or his pleader being given a reasonable opportunity of being 
heard in support of the same, the order dismissing the appeal must be held to 
have been passed without jurisdiction and the Court has inherent power to 
make an order that the appeal should be reheard after giving the appellant 
or his counsel a reasonable opportunity of being heard in support of the same. 
The same High Court in Raju v. Emperor? has laid down‘ that though) the 
High Court has no inherent power to alter or review its own judgment once 
it has been pronounced or signed except in cases where it was passed without | 
jurisdiction or in default of appearance without an adjudication on merits, 
it in the exercise of its inherent powers can make an order that the appeal be 
reheard. 


Lastly, this Court also in A. H. Satranjiwala v. The State” has hold fat 
under s. 561A of the Code or otherwise, there is no inherent r 
in the High Court to review or reconsider a previous judgment of the High 
Court in a criminal matter except where the previous judgment was prondun- 
eed without jurisdiction or in violation of the principles of natural justice: or, 
possibly, in a case where it was obtained by an abuse of the process of the 
Court which would really amount to ita being without jurisdiction. , In 
other words, this Court has taken the view that where principle of | 
justice is violated and the judgment is delivered without hearing a party Who 
has a right to be heard, such a judgment can be set aside and the High Court 
has inherent power to allow rehearing of the case afresh. In that case ithe 
appeal for rehearing of which an application was made under s. 661A of the 
Code, was regularly placed on the Board for hearing. When the ap 
reached hearing, neither the petitioner nor his advocate was present, and ‘the 
learned Judge proceeded to hear the appeal on merits in the absence of {the 
petitioner who was the respondent in that appeal, and his advocate. In ithe 
said appeal, the order of acquittal passed by the learned Presidency Magis- 
trate was reversed and the petitioner was convicted of the offence with 
which he was charged. The petitioner, therefore, presented the petition under 
s. 561A of the Code praying that the appeal should be restored and reh 
in the interest of justice. This Court fonnd on merita that in the circum- 
stances of the case the petitioner was not entitled to be reheard. However, 
the principle that in a proper case an appeal can be reheard particularly where 
the judgment pronounced is without jurisdiction or is delivered in violation 

8 [1925] A.LR. Lah. 355. 10 (1970) 74 Bom. L.R. 74a. 

9 028! A.LE. Leh. 462. | 
| 
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of the principles of natural justice or the judgment is obtained by an abuse 
of the process of the Court was accepted by this Court. 


Considering, therefore, the authorities of the various High Courts we are 
of the view that under s. 561A of the Code, a High Court has inherent Powers 
to make an order that the appeal be reheard in a proper case where a party 
who is entitled to be heard is not heard without there being any fault on his 
part or on the part of his counsel. 


\ 

Apart from the authorities, a perusal of the relevant sections on this Point 
viz. s. 869, 480 and 561A would make it clear that there is nothing in these 
sections to prevent the High Court from exercising ita inherent powers to 
grant a fresh rehearing in a proper case. Section 369 does not in our opinion 
apply to a judgment delivered by the High Court on its Appellate Side. The 
provisions of s. 369 fall in Chapter X XVI of the Code which speaks ‘‘of the 
jJudgment’’. A reference to ss. 866, 867, 868 and 370 and 878 will show that 
this chapter speaks about the judgment delivered by the trial Courts. It is 
no doubt true that s. 369 also says, ‘‘(in the case of a High Court by the 
Letters Patent or other instrument constituting such High Court)’’. But 
- this clange only refers to the original jurisdiction of the High Court and not 
to its appellate jurisdiction. We may mention here that cl. 26 of the Letters 
Patent of the Calcutta, Bombay and Madras High Court empowers the High 
Court in its original criminal jurisdiction to review its judgment in certain 
circumstances. Jn our opinion, therefore, s. 369 does not come in the way 
of the exercise of the inherent powers of the High Court to order a fresh 
rehearing of an appeal in a proper case. Moreover, the clause ‘‘save as other- 
wise provided by this Code’ used in the beginning of s. 369 also saves the 
inherent powers of the High Court which are preserved by s. 561A of the 
Code. Coming then to s. 480 it says that Judgments and orders passed by an 
appellate Court upon appeal shall be final, except in the cases provided for 
in s. 417 and Chapter XXXII. This provision applies to the High Court on 
its Appellate Side. It makes judgments and orders passed by the appellate 
‘Court upon appeal final. But the use of the word ‘‘final’’ does not neces- 
sarily mean that in no case a High Court has any inherent power to order 
rehearing afresh. In our opinion, all that this section does in making such 
judgments and orders final is to declare that there shall be no further appeal. 
It is true that the provisions contained in s. 430 are subject to s. 417 and 
Chapter XXXII of the Code and they are not made subject to the provisions 
of s. 561A. But, in our opinion, it was unnecessary to make the provisions 
contained in s. 480 subject to the provisions of s. 561A, because s. 561A does 
not confer any additional powers on a High Court, it only preserves what- 
ever inherent powers a High Court has. We, therefore, do not think that even 
s. 430 of the Code would prevent a High Court from passing an order of re- 
hearing afresh of an appeal in a proper case. As regards s. 561A it says that 
nothing in the Code (including the provisions of ss. 369 and 480) shall be 
deemed to limit or affect the inherent power of the High Court to make such 
orders as may be necessary to give effect to any order under this Code, or 
to prevent abuse of the process of any Court or othorwise to secure the ends 
of justice. Surely, therefore, if in a particular case, High Court finds that a 
judgment is obtained by abuse of process or it is without jurisdiction or it 
is delivered without hearing the party who is entitled to be heard without 
the party or his counsel being at fault and, therefore, it is necessary in the 
interest of justice to set aside the judgment and order and grant rehearing 
afresh of the appeal, then certainly the High Court has such power under 
e. 561A of the Code. 


The learned Assistant Government Pleader Mr. Gambhirwala has, however, 
argued that.in the instant case the applicant is guilty of want of diligence 
and, therefore, he is not entitled to the benefit of the exercise ef the inherent 


+ 
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powers of this Court preserved under s. 561A of the Code. In support of 
this argument he has drawn our attention to the fact that though the appli- 
cant was fully aware that ita vehicle was seized by the Police in a criminal 
ease under the Act and had also applied for restoring the possession of: the 
vehicle in May 1969, not only did it not approach the trial Court to prevent 
the confiscation when the trial Court delivered its judgment ordering confis- 
cation of the vehicle on November 21, 1969, but even when the Sessions J ydge 
confirmed the order of confiscation of the vehicle in Criminal Appeal No.'106 
of 1969 on January 17, 1970, and this Court confirmed the order of the Sesaions 
Judge on August 2, 1971 in Criminal Appeal No. 499 of 1970 of this Court, 
it also took no steps to prevent the confiscation of the vehicle. The reply of 
the learned counsel Mr, Vyas appearing for the applicant is that it is no 
doubt true that the applicant was fully aware of ita vehicle being seized by the 
Police in: connection with an offence under the Act, the applicant bona ‘fide 
‘believed that after the criminal case is finally disposed of the vehicle would be 
returned to the applicant. When the criminal case was pending for heating 
the applicant did apply for return of the vehicle so that it would be properly 
maintained. But when it found that the trial Court had taken suitable steps 
to maintain the vehicle at the cost of the applicant itself, it did not, think it 
necessary to pursue the relief of the return of the vehicle further because 
according to the learned counsel all that the applicant was anxious about was 
to maintain and preserve the vehicle instead of allowing it to be kept in open 
to rust and worn-out. After the trial Court took these steps to preserve the 
vehicle in good condition the learned counsel says that the applicant bona fide 
believed that it would be returned to it after the case was finally disposed: of. 
Unfortunately, however, the applicant did not come to know when the criminal 
case was disposed of in the trial Court and whether or not the appeals were 
filed and they were also heard and disposed of by the Sessions Court, Alibag 
and this Court. These facta are not contested by respondent No. 3 before 
us. It is, therefore, difficult to hold in view of these facts that the applicant was 
guilty of want of diligence as contended by the learned Assistant OaE 
Pleader. 


Another argument advanced by the learned Assistant Government Pleader 
is that rehearing of an appeal, even in such circumstances, assuming that the 
applicant was entitled to be heard before an order confiscating his vehicle 
was passed by the Court, amounts to granting a review or altering the judg- 
ment. We cannot agree. In our opmion, when a party applies for altéra- 
tion of a judgment, the party prays for inducing some changes in the judg- 
ment. But when a party makes an application under s. 661A and prays that 
his appeal should be reheard because he has a right to be heard and he was 
not heard, all that he wants is to set aside the whole of the proceeding: of 
the appeal including the Judgment. In other words, he prays that the judg- 
ment delivered without hearing him should not be treated as a judgment at 
all because he not being heard it could not be called a judgment which pre- 
supposes that the Judge delivering the judgment has heard the parties on. 
both the sides. Surely, when a judgment is reviewed or altered, the judg- 
ment itself is reconsidered but when a party prays for rehearing on ‘the ground 
that the party is not heard, the party prays for treating the judgment asino 
judgment at all. In our opinion, therefore, an application for setting aside 
the judgment and for rehearing afresh of the appeal cannot be considered: to 
be an application either for the review of the judgment or for alteration 
thereof. In our opinion, therefore, there is no force in this argument. -> 

The question then that remains to be considered is whether in the instant 
ease the applicant was entitled to be heard before the order of confiscation 
of ita vehicle was passed by the Court. In this connection, a reference to 
the provisions of ss. 98, 99 and 100 of the Act would ‘be useful. 


(a 
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Section 98 provides for things liable to confiscation and so far as it is rele- 
vant here, it says: 


“Sec, 98. (1) ... = 


(2) Any reapare packu or covering iu which anyai tie arice diable do cous 
fiscation under sub-section (1) is found and the other contents of such receptacle, 
package or covering and the animals, carta, vessels or other conveyances used in carry- 
ing any such article shall like-wisa be liable to confiscation by the order of the Court.” 
Section 99 which is material in this context reads thus: 

“Sec. 99. When during the trial of a case for an offence under this Act the Court 
decides that anything is liable to confiscation under the foregoing section, the Court 
may, after hearing the person, tf any claiming any right thereto and the evidence if 
any, which he produces in support of his claim, order confiscation, or in the case of any 
article other than an -intoxicant, hemp, mhowre flowers or molasses give the owner an 
option to pay fine as the Court deems fit in lleu of confiscation: 

Provided that no animal, cart, vemel, vehicle or other conveyance shall be con- 
fiscated if the owner thereof satisfies the Court that he had exercised due care in pre- 
venting the commision of the offence.” (Italics ours.) 


It is, therefore, clear that during the course of the trial, when the Court de- 
cides that anything is liable to confiscation under s. 98, the Court is given the 
discretion either to confiscate or not to confiscate such a thing but before it 
exercises its discretion either to confiscate or not to confiscate, it is obligatory 
on the Court to hear the person claiming any right to such property and also 
hear the evidence if any which he may produce in support of his claim, and 
it is after hearing the person and the evidence adduced by him that the Court 
is to exercise its diserction whether or not it should confiscate the thing liable 
to confiscation. It is needless to say that no party can be heard and would 
be able to produce evidence in support of his claim unless he is given a no- 
tice. Admittedly, the applicant was not a party to the criminal proceeding. 
The learned trial Magistrate was folly aware that the applicant was putting 
up a claim of ownership of the vehicle and on that basis had also applied for 
restoration of possession. It is not a case, therefore, where there was nothing 
before the learned Magistrate to show that any third person was claiming a 
right to the property liable to confiscation. The words ‘‘if any” used in s. 99 
definitely show that if the Court is aware of any such person claiming right to 
the property liable to confiscation, it is after hearing such party and also 
hearing the evidence produced by him that the Court is to exercise its disere- 
tion whether or not it should confiscate the property liable to confiscation. It 
is common ground that in this case no such notice was.issued by the learned 
trial Magistrate before he passed an der confiscating the vehicle. 
Proviso to s. 99 makes an exception to the principal provision of that section, 
in that it says that no animal, car, vessel, vehicle or other conveyance shall be 
confiscated if the owner thereof satisfles the Court that he had exercised 
due care in preventing the commission of the offence. In. the instant case, 
therefore, after issuing a notice to the applicant if he had appeared and had 
produced evidence to satisfy the Court that he had exercised due care in pre- 
venting the commission of the offence, there could be no discretion left in the 
Court for confiscating the vehicle and in such a case, the proviso says that 
the Court shall not confiscate the vehicle. Though, therefore, the Act itself 
casts an obligation on the Court to hear the applicant and the evidence which 
he might produce to satisfy the Court that he had exercised due care in 
preventing the commission of the offence, the learned Magistrate having failed 
to issue notice to the applicant in spite of the specific provisions of s. 99 of the 
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Act, the applicant was deprived of a hearing to which he was entitled with 
the result that he was also deprived of his property without giving a hearing. 
In our opinion, therefore, in the instant case the applicant had statutory 
right to be heard before his vehicle was confiscated to the Government, under 
s. 99 of the Act. Incidentally we may also refer to s. 100 of the Act the proviso 
to which also confers a right on a person claiming any right to anything liable 
to confiscation under s. 98 of the Act. This section applies to the situation 
where an offence under the Act has been committed and the offender is not 
known or cannot be found. 

Apart from the provisions of ss. 98, 99 and 100 of the Act, no person can be 
deprived of his property without giving him a hearing. In such cases, there- 
fore, apart from this specific provision of ss. 99 and 100 it was necessary for 
the learned Magistrate to issue a notice to the applicant before the vehicle 
was confiscated to the State. 

In this connection we may refer to a few decisions under the Opium Act, 
1878 and one decision under Mysore Prohibition Act, 1948. In Manghan Dass 
v. Rahim Buz,!! the Patna High Court has held that an order confiscating the 
conveyance under s. 11 of the Opium Act, 1878 should not be passed without 
giving an opportunity to the alleged owner to prove that he did not know and 
had no reason to believe that opium was transported in the conveyance in ques- 
tion. That was also a case where the Police had seized a motor car on the ground 
that opium was transported in it by the accused persons. The order of confls- 
cation of the motor car was passed by the Sub-Divisional Magistrate without 
hearing the alleged owner and, therefore, when that matter went in appeal 
to the Sessions Court, the learned Sessions Judge made a reference to the High 
Court. The Patna High Court accepted the reference so far as it said that 
the alleged owner was entitled to be heard before the order of confiscation was 
passed and he could show that he did not know nor he had any reason to believe 
that the motor car was used for transporting opium. Similarly, in In re G. N. 
Chakrapany Chettiar, the Madras High Court also took the same view and 
held that a conveyance ought not to be confiscated unless the owner knew or 
had reason to believe that his vehicle was likely to be used for the purpose of 
transporting contraband articles. That was also a case under s, 11 of the Opium 
Act, 1878. Similar view was taken by the Calcutta High Court in Shaikh Abdul 
Rahaman v. The King-Emperor.'3 That was a case where a boat was confiscat- 
ed, because it was found to have been used for transporting opium and the High 
Court set aside the order of confiscation because the same was passed without 
giving the owner of the boat an opportunity of being heard. It is interesting to 
note that this view was taken by these High Courts notwithstanding the fact 
that neither s. 11 nor s. 12 of the Opium Act, 1878 confers any specifie right on 
a claimant of being heard muchless of any opportunity to be given to him for 
proving that he either did not know or had no reason to believe that his con- 
veyance was used for transporting’ opium. Similarly, in Hassankhan v. Govt. 
of Mysore,'4 which was a case under Mysore Prohibition Act, 1948, the Mysore 
High Court was of the view that an order confiscating a conveyance under 
a. 14 should not be passed without giving an opportunity to the alleged owner 
to prove that he did not know and had no reason to believe that the conveyance 
was likely to be used for transporting liquor illicitly. We had no advantage 
of perusing the relevant provisions of the Mysore Prohibition Act, 1948. How- 
ever it appears from the judgment cited above that there was no specifle provi- 
sion in the Act providing for any such notice or hearing to be given to a 
claimant. Even then the Mysore High Court took the view that before the con- 
veyance could be confiscated to the State, the claimant was entitled to be heard. 

The learned Assistant Government Pleader, however, argued that in the in- 
stant case the order of disposal of the vehicle confiscating it to the State was 


11 [1991] A.LR. Pat. 232. 18 (1910) 15 C.W.N. 298. 
19 [1042] A.LR. Mad. 724 (9). 14 [1989] A.I.R. Mys. 39. 
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passed by the learned Magistrate under s. 517 of the Code and not under s. 99 
of the Act and therefore question of notice does not. arise. It is no doubt true 
that s. 517 of the Code also enables a criminal Court to make an order for the 
disposal of such property by confiscation. It is also true that it does not refer 
‘specifically to any notice to be given to a claimant or he being required to be 
heard before the order of confiscation is passed under that section: But it is 
necessary to notice that when s. 99 of the Act makes a specific provision for 
confiscation of certain kinds of properties connected with any offence under 
that Act, the application of s. 517 so far as confiscation is concerned is exclud- 
ed. ‘When, therefore, in cases under the Act a criminal Court passes an,order 
disposing of any such property by confiscation it does so under s: 517 of the 
Code read with s. 99 of the Act. So far as the argument regardmg the ab- 
sence of any specific provision of notice in s. 517 is concerned, it is enough to 
point out that in Siate Bank of India v. Rajendra Kumar, their Lordships 
have stated the position of law thus (p. 403): 


“...It is true that the statute does not expressly require a notice to be issued, or 
a hearing to be given to the parties adversely affected. But though the statute is silent 
and does not expressly require issue of any notice there is in the eye of law a neces- 
sary implication that the parties adversely affected should be heard before the Court 
makes an order for return of the seized property.” i 


That was a case where certain currency notes were ordered to be returned 
by the Sessions Court to the State Bank of India, a third party and the High 
‘Court set aside that order without hearing the State Bank of India. It was 
under these circumstances, that the Supreme Court held that though s. 517 
did not specifically refer to any notice being issued to a third party or to a 
right of the third party being heard, still in the eye of law there was a neces 
sary implication m s. 617 of the Code that the party adversely affected should 
be heard before the Court makes an order under s. 517 of the Code. 

We are, therefore, of the opinion that in the instant case, the applicant had 
a statutory right of notice being given to it and heard before the learned 
Magistrate passed the order confiscating the vehicle to the State. 

Here is, therefore, a case in which the applicant was deprived of its vehicle, 
. & property worth about Rs. 36,880 and out of the price of which only 
Ra. 14,225 were received by the applicant, without issuing a notice to it and 
without giving it an opportunity to produce evidence to prove that in spite 
~ of its due care to prevent the offence being committed, the respondents 
used it for commission of the offence even though the applicant was not at 
fault. After such an order was passed by the trial Court, the applicant not 
being a party to it, the order could not be challenged by it, with the result, 
that the order came to be confirmed by the Sessions Court in Criminal Appeal 
No. 105 of 1969 and thereafter by this Court in Criminal Appeal No. 499 of ` 
1970. It is possible to contend as the learned counsel Mr. Vyas has done that 
all these judgments includmg the judgment of this Court were obtained by 
abuse of process though imadvertently because no notice was issued to the 
applicant muchleas it was heard as required by s. 99 of the Act. The learned 
counsel Mr. Vyas has also argued that these judgments so far ag the disposal 
of the vehicle is concerned having been obtained without hearing the applicant 
and, therefore, m violation of the principle of natural justice it could be said 
that these Judgments so far as they related to the disposal of the vehicle by con- 
fiseation of the same to the State, were without jurisdiction. In fact this Court 
in A. H. Sairanjiwala v. The State cited above has observed that if a judgment 
or order is passed in violation of the principle of natural justice, such a 
judgment would be a judgment passed without jurisdiction. We are, however, 
doubtful whether a judgment or order passed without hearing a party would 
be a judgment or order without jurisdiction. In the instant case however the 


. 18 [1960] ALR. S.C. 401. ` z 
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judgment of the trial Court or of the lower appellate Court or even of this 
Court could be said to have bean obtained in violation of the principles of na- 
tural justice and therefore by abuse of process, though inadvertently, so far 
as these judgments relate to the disposal of property. At any rate we have no 
hesitation in holding that this is a fit case where in order to secure the ends 
of justice it is necessary in the instant case to order rehearing afresh of the 
appeal so far as it is against the order of disposal of the vehicle, for which a 
High Court in our opinion has inherent power in a case like the present one. 

The learned counsel Mr. Vyas has also urged before us that a third party 
aggrieved by an order affecting him on the ground that he is not even given 
a hearing can apply under s. 561A of the Code for setting aside the judgment 
or order even though the party has the remedy under the Code. In support 
of his argument hehas relied upon Nawal Kishore v. State of Punjabd.'¢ 
In that case, warrant of search on the face of it was illegal as the Indian Press 
Emergency Powers Act, 1931, under which the Sub-Divisional Officers: pur- 
ported to have issued it, was no longer on the Statute Book having been re- 
pealed by the Press (Objectionable Matter) Act, 1951. The Punjab High 
Court, therefore, held that though the petition filed by the aggrieved party 
under s. 99B of the Criminal Procedure Code for want of an order of forfeiture 
under s. 99.A of the Code, was not tenable still as the illegality had come to the 
notice of the High Court, it could interfere, and in exercise of its power 
under s. 561A of the Code, prevent the abuse of the process of the Court and 
secure the ends of justice by calling upon the Government to restore the pro- 
perty seized from the petitioner. We are, therefore, unable to find anything 
in. this decision to say that even though a remedy is available to an aggrieved 
party, High Court can interfere under s. 561A of the Code. In fact, the, facts 
in that case were such that there could be no remedy available to the petitioner 
to challenge the order. The only provision available was s. 99B of the Code 
which could not apply because there was no order of forfeiture. sar 

The learned counsel also raised another contention before us and it is this, 
that according to him, the power of confiscation conferred on a criminal 
Court by s. 99 of the Act is limited only to the course of the trial. After the 
trial is over, the aggrieved party can apply under s. 517 of the Code for setting 
aside the order of confiscation and the restoration of the property to him. 
“We need not enter into this question because we find from the record that an 
application was made by the applicant to the trial Court after the Criminal 
Appeal No. 499 of 1970 was heard and disposed of by this Court and the trial 
Court rightly rejected that application, because the order of disposal was 
already confirmed by this Court. 

In the view, therefore, we have taken, the applicant is entitled to the rehear- 
ing afresh of the appeal so far as the disposal of the vehicle by confiscation is 
concerned. Accordingly, the order passed by this Court so far as it relates 
to the disposal of the vehicle by confiscation to the State deserves to be set 
aside. The difficulty then arises regarding the rehearing of the appeal on 
the question whether or not the lower Courts were right in confiscating the 
vehicle to the State. In this connection we have already indicated that there 
being no notice issued to the applicant he could not adduce any evidence in 
support of his claim nor could he place any material on the record to show 
that in spite of his due care to prevent the vehicle being used for the commi- 
asion of any offence under that Act the respondents had used it for commis- 
gion of such offence. We have, therefore, no material on the record on the 
basis of which we can hold either way on the issue which requires evidence, 
and in respect of which the onus is only on the applicant to prove in view of 
the proviso to s. 99 of the Act. Surely the State who is a party to this 
proceeding has also right to adduce evidence to prove that the applicant had 
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not exercised due care in preventing the offence. That being the position, 
we are not in a position to decide the question whether or not in the circum- 
stances of this case the vehicle-is liable to be confiscated to the State. We, 
therefore, think that the proper course in this case would be to set aside the 
order passed by this Court in Crimnal Appeal No. 499 of 1970 and Criminal 
Revision Application No. 320 of 1970 so far as the order relates to the disposal 
of the vehicle by confiscation to the State and remand the case to the trial 
Court for disposal according to law after giving an opportunity to the parties 
on both the sides to adduce evidence on the issues required to be decided 
a the provisions of s. 99 of the Act. We, therefore, pass the folowing 
order : ` 

The application is allowed. The order passed by this Court in Crimmal 
ADRA No. 499 of 1970 and Criminal Revision Application No. 320 of 1970 

the order of the Seasions Court in Criminal Appeal No. 105 of 1969 
aceale and also the order passed by the trial Court in Criminal Case No. 
289 of 1969, so far as these orders relate to the disposal of the vehicle by con- 
fiseation of the same to the State, are set aside and the proceedings are remand- 
ed back to the trial Court for disposal of the case according to law, so far as 
it relates to the disposal of the vehicle by confiscation to the State. On receipt 
of the record and proceeding, the trial Court shall issue notices to the parties 
and the present applicant and after hearing the parties including the present 
applicant on the issue as to whether or not the vehicle could be confiscated to 
the State, shall dispose of the case according to law in the light of the observa- 
tions made in the judgment, so far as it relates to the disposal of the vehicle by 
confiseation to the State. 

The interim stay granted in the proceeding is made absolute till the final dis- 
posal of the case by the trial Court, so far as it relates to disposal of the vehicle 
by confiscation to the State. 

Rule made absolute. Rule absolute. 
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FULL įBENCH. 


Before Mr. Justice Tulzapurkar, Mr. Justice Deshpande and Mr. Justice Kania, 
VISHNU KRISHNA BELUREKAR v. THE STATE OF MAHARASHTRA.* 


Criminal Procedure Code (V of 1898), Secs. 162, 161, 108, 174. 154—Indlan Evidence Act 
(I of 1872), Secs. 157, 145, 27-—Indien Penal Code (XLV of 1860), Secs. 161, 1B, M— 
Prevention of Corruption Act (2 of 1947), Sec. }—Pre-trap and post-trep Panchanamas 
in anti-corruption cases—Statements in such Panchanamas whether “statements made 
to the police officer” under s. 162, Criminal Procedure Code—Whether such state- 
ments admissible under s. 157, Evidence Act—“Statement” in s. 157, Evidence Act, 
when falls eithin s. 162, Criminal Procedure Code—Panchanama, primary and secon- 
\dary purpose of making of. 


The previous statements of panchas which are to be found in pretrap and post- 
trap panchanamas in anti-corruption cases do not fall within the phrase “statement 
made to the police officer” as contemplated in s. 162, Criminal Procedure Code, 1808, 
and the contents of such panchanamas do not fall within the ban of that section. 
Such previous statements can legitimately be used for purposes of corroboration 
under s. 157 of the Indian Evidence Act, 1872. However, Hf a panchanama incor- 
porates a statement which amounts to a statement intended as a narration to a police 
officer during his investigation then it would fall under s. 182, Criminal Procedure 
Code and will have to be excluded. That, however, is a duty which the Court must 
perform every time a panchanama is tendered in evidence. 
“Decided, February 18/19, 1974. Criminal sentence Dhavie, § 


b pecial 
Appeal No. 048 of 1972, referred by Masod- Judge, Doone, ti Gecdal Cake NOS 1 of 1971. 
kar J., from the orders of conviction and 


f 
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Dilip Sadashiv Apte v. The State of Maharashtra! over-ruled. 
State v. Naru Minhomal Rohira,? referred to, 

Ramkishan Mithanlal v. State of Bombay, explained. 

Kanu Ambu Vish v. State of Maharashtra,* distinguished. 
In every case the question will have to be answered as to whether the pancha- 
namas are really the record of what the panchas had seen and heard or the draw- 
ing up of panchanamas has been resorted to as a device or colourable pretence to 
avold the bar of s. 162 and if on fects it is found that the latter is the case, then 
such panchanamas will be hit by a. 162, but if, as in normal cases, the panchanamas 
are drawn up merely with a view to record what the penchas have seen and heard, 
the bar of s. 162 will not be attracted. 

Rao Shw Bahadur Singh v. The State of Vindhya Pradesh,’ referred to. 
The expression ‘‘statement” in s. 157 of the Indian Evidence Act, 1872 has a wider 
connotation than it has under s. 162, Criminal Procedure Code, 1898. In order that 
the previous statement of a witness which would ordinarily fall within s. 157 of the 
Evidence Act should also fall under s. 162 of the Code, two conditions are required 
to be fulfilled: (a) that it must be a statement made to the police officer and 
(b) that it must have been made in the course of investigation under Chap. XIV 
of the Code. 

Valibhai Omark v. State,6 agreed with. 

The primary and essential purpose of making a panchanama is to make a record 
of things which occur in the presence of the penchas and which are seen or heard 
by them; the purpose is never to convey or inform or impart knowledge to the 
police officer about the things seen or heard by the panchas. The secondary purpose 
is that such record should serve as aid memoire to the panchas when they enter 
the witness box. Having regard to the primary and esential purpose for which 
panchanamas are made during the course of an investigation of offence, it cannot 
be concluded that there is an element of communication, that is to say an inten. 
tion to communicate, to the police-officer the subject-matter of things seen and heard 
by the panchas which are recorded in panchanamas, f 
Emperor v. Mohanlal Bababhai,? and Shyamlal Sharma v. King-Emperor,8 
referred to. 

The mere fact that such record has been scribed by the police officer or a police 
scribe will not convert the recitals thereof into statements communicated to the 
police officer within the meaning of s. 162, Crimmal Procedure Code, 1998. Siri- 
larly, the further fact that such record is retained by the police officer till it is pro- 
duced at the trial also will not affect the position nor will the fact that the panchas 
have. subscribed or appended their signatures at the foot of the panchanama make 


‘any difference. 
Valibhat Omari v. State, agreed with. 
Rutton Dinshaw Shroff v. The State, partly over-ruled, 


R. W. Adik, for accused No. 2. 
VY. P. Tipnis, for accused No. 8. 
Y.H. Gumaste, Government Pleader, with S.R. Chains, Assistant Govern- 


ment Plesder. for the State. 


“TULZAPURKAR J. The question that has been referred to the Full Bench 
runs as follows: 

“Whether the documents like Ex. 28, being the statement of the complainant record- 
ed by P. S. L Serakwas (P.W. 13), Ex. 33 being the first panchanama made in the pre- 


1 (197%) Criminal A No. 840 of 1972, 6 1968] ALR. Guj, 145. 
decided by Bhasme and Joshi JJ., on August 7 (1940) 48 Bom. L.R. 168. 


20, 1972 Je 8 eae, 488, F.B. 
- 2 (1968) Criminal Ee 705 of 1066, 9 [1968] ALR, Guj. 145. 
decided by and Gatne JJ., 10 (1974) Criminal Appeal No. 105 of 1972 
on February 18/14, 1968 oar). (with Criminal Revision oY gees No. 1074 
8 (1954) 57 Bom. L.R. 600, 8. of 1971), decided py Naik J., on January 
24/25, 1974 (Unrep.). 


4 [1971] 1 8.C.C. 508. 
5 9541 8.CR. 1008. 
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sence of panchas and signed by the panchas, Ex. 34 being the second panchanama pre- 
pared under the signature of the panchas by P. S. L Sarakwas (P.W. 15) after the 
trap was successful and Fix. 85 being penchanama prepared by P. S. L Sarakwas (P.W. 
13) are in any manner hit by the provisions of section 162 of the Code of Criminal 
Procedure and if at all to what extent and whether they can be entirely excluded as 
inadmissible?” i 


The question framed arises in these circumstances: In the:year 1967 one 
Vidyadhar Bakare was appointed an Arbitrator for Town Planning Scheme 
Nos. I and IO and the locality known as Parvati was included in Scheme No. IM. 
The Scheme was prepared by Poona Municipality in the year 1934 and there- 
after the draft scheme was approved im the year 1948. Various arbitrators were 
appointed but ultimately it was Vidyadhar Bakare who was in charge of im- 
plementation of the Scheme. Original accused No. 1 Ramakant Vishnu Brahme 
(since acquitted) was working as Assistant Engineer while original accused 
No. 2 Vishnu Krishna Belurkar (appellant No. 1 in the appeal) and origmal 
accused No. 8 Shriram Balkrishnd Vaidya (appellant No. 2 in the appeal) were 
respectively working as a Junior Assistant and a Draughtaman in the Office of 
the Arbitrator. In the concerned locality one Omprakash Mundada the com- 
plainant owned a plot bearing 8. No. 250-B which was included in the reserva- 
tion made for a garden, called Peahwe Park, in the Scheme. It appears that 
the complainant along with a couple of other plot holders were making attempts 
to get their plots excluded from the reservation made in the Town Planning 
Scheme and according to the prosecution for showing this favour the accused 
had conspired to obtain illegal gratification from the plot-holders. The prose- 
cution case was that mitially in January 1970 original accused No. 1 had pro- 
mised to exclude the plots from reservation and had demanded reward in the 
sum of Rs. 6000 but later on complainant Omprakash accompanied by one Mahe- 
tabsingh, another plot-holder, jointly met accused No. 1 as well as accused No. 2 
when it was agreed that Rs. 4000 should be paid for the work, Rs. 2000 by each 
of the plot-bolders; it was further agreed that out of this amount of Ra. 2000 
payable by each Rs. 500 were to be paid in advance and Re. 1500 after the 
work was done. The last meeting which complainant Omprakash had with 
accused No. 2 was on February 16, 1970 and on this occasion the complamant 
is said to have told accused No. 2 that he would pay the money- within two or 
three days. The complainant then decided to trap the parsons demanding such 
bribe and therefore on February 18, 1970 he approached the Anti-Corruption 
Police and he lodged a complamt with P.S.I. Sarakwas alleging that illegal 
gratification to the tune of Rs. 2000 was being demanded from him by accused 
Nos. 1 and 2 for exclusion of his plot from reservation that was made for the 
garden in the scheme and that he was going to pay Ra. 500 being the first m- 
stalment of the bribe to accused No. 2 in the latter’s office and that therefore 
necessary action be taken. This complamt was produced at the trial at exh. 28. 
On the very day P. S.I. Sarakwas decided to lay a trap and with that end in 
view called two panchas and in their presence the complainant was made to re- 
peat the entire story to the two panchas, demonstration of application of the 
anthracene powder to the currency notes produced by the complamant was given 
under ultra violet lamp and instructions were issued to the complainant not to 
part with the amount unleas demand was made by accused.No. 2; a nanchanama 
recording all that transpired was drawn by P. S.I. Sarakwas and the said pan- 
chanama (heremafter called ‘pre-trap panchanama’) was produced at the trial 
at exh. 38. As arranged the complainant accompanied by one of the panchas 
viz. Bendre walked in the office of accused No. 2 while the other members of 
‘the raiding party including P.S.I. Sarakwas “ad the other panch Ambedkar 
waited at some distance from the office of accused No. 2. Panch Bendre was 
instructed to remain along with the complainant throughout and listen to the 
conversation and watch everything that would take place at the time when E 

bribe amount would pass from the complainant to the accused. Acco 
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panch Bendre and the complainant entered the cabin of accused No. 2 who 
asked them to take their seats and the complainant stated that he had come as 
settled. Accused No. 2 got the relevant maps pertaining to the Scheme in ques- 
tion produced on his table through one Patwardhan and on the basis of thoge 
maps accused No. 2 told the complainant as to how much land from his plot 
would be acquired. Thereafter he called accused No. 3 to his cabin and on his 
arrival accused’ No. 2 told accused No. 3 that the complainant had come prepared 
and further told him that he (accused No. 3) should receive whatever the com- 
plainant would give. Thereupon accused No. 8 asked the complainant to see 
him at his residence at night, whereafter they all left the cabin of accused No. 2. 
While going to the 2nd floor where accused No. 3 had his cabin the complainant 
told accused No. 3 that he had no time to go to his (accused No. 3’s) residence 
at night and hence he should receive then and there. Accused No. 3 asked the 
complainant and the panch witness to wait and after doing some work in his 
cabin he returned and along with the complainant and the panch he climbed 
down to the ground floor. Prosecution case further was that while proceeding 
to a hotel they came across sugarcane juice shop and at the instance of accused 
No. 8 they all entered that shop, sugarcane juice was ordered for three of them 
and before sugarcane Juice was served, according to the prosecution, accused 
No. 3 asked the complainant to ‘‘give as instructed by Saheb’’, whereupon the 
complainant took out the currency notes from his pocket and handed them over 
to accused No. 3 and told him to accept after counting the same. Accused No. 3 
said he had confidence in him and there was no necessity to count and he kept 
the notes in his pant pocket. After having juice they all left the shop and pro- 
ceeded towards the arbitrator’s office, but when they arrived near the compound 
of a school the complainant gave the agreed signal whereupon P.S.I. Sarakwas 
and the members of the raiding party rushed to the spot. P.S.I. Sarakwas 
disclosed his identity to accused No. 3 and asked him about the money and also 
asked accused No. 3 to go to Municipal dispensary for his search. In the search 
the currency notes were recovered from accused No. 3 and under ultra Violet 
lamp the notes, the hands of accused No. 3 and his pant pocket were seen and all 
these emitted bluish glow. The numbers of the currency notes recovered from 
accused No. 3 tallied with the numbers that had been mentioned in the pre-trap 
panchanama. Another panchanama (hereinafter referred to as ‘post-trap pan- 
chaname’) was drawn regarding all that had transpired during the raid and it 
was produced at the trial at exh. 34. Later on, on that very day, yet another 
panchanama was also drawn wherein it was recorded that the bottle of anthra- 
cene powder which had been sealed previously had its seal intact; this was pro- 
duced at exh. 85 at the trial. After completing the investigation a charge-sheet 
was submitted against the three accused for the offences of conspiracy, acceptance 
of bribe and criminal misconduct. In the Court of the learned Special Judge 
charges under s. 120B, s. 161 read with s. 120B and s. 5(/)(d) read with s. 5(2) 
of the Prevention of Corruption Act, 1947 read with s. 120B were framed. In the 
alternative, charges were also framed for the offences under a. 161 and s. 5(/) (d) 
read with s. 6(2) of the Prevention of Corruption Act, 1947 read with s. 34, 
Indian Penal Code. On an appreciation of-evidence that was led before him 
the learned Special Judge, Poona acquitted accused No. 1 of all the charges 
levelled against him but recorded a conviction against accused No. 2 and accus- 
ed No. 3 (appellants Nos. 1 and 2 in the appeal) under s. 161 read with 
s. 34, Indian Penal Code and under s. 5(/)(@) with s. 5(2) of the 
Prevention of Corruption Act read with s. 34, Indian Penal Code and sentenced 
each one of them to suffer rigorous imprisonment for one year and to pay a 
fine of Rs. 500 and in default he directed each of them to suffer rigorous im- 
prisonment for three months. Accused Nos. 2 and 3 preferred an appeal to 
thia Court being Criminal Appeal No. 948 of 1972 challenging their convictions 
and sentences imposed upon them by the learned Special Judge, Poona. 
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When the appeal came up for hearing before Masodkar J., on behalf of the 
appellants a contention was raised that some material aspects of the conver- 
sation which allegedly transpired at the time of the passing of the money from 
the complainant to accused No. 3 which were deposed to by panch Bendre in 
his deposition did not find place in the post-trap panchanama (exh. 34) and 
such omission introduced a serious infirmity in the prosecution case, and as 
guch the prosecution evidence, particularly the evidence of panch witness Ben- 
dre should not be relied upon. In particular it was pointed out that the com- 
plainant had stated im his evidence that accused No. 3 ‘then asked me to pay 
the amount ag told by Saheb’ while panch Bendre had stated that accused No. 3 
asked the complainant ‘to give as instructed by Saheb’ but in exh. 34 the 
post-trap panchanama it had been merely recited that accused No. 3 thereafter 
demanded money from the complainant and as such the prosecution evidence 
should not be accepted. In answer to the above contention it was urged on 
behalf of the State by the learned Assistant Government Pleader Mr. Chitnis 
that the entire post-trap panchanama (exh. 34) was itself inadmissible, the 
contents whereof were hit by the provisions of s. 162 of Criminal Procedure 
Code and if that was so, there was no question of there being any infirmity 
as suggested on behalf of the accused and the prosecution evidence, particular- 
ly of the panch, could not be rejected. Incidentally, we really fail to appre- 
ciate how such a contention could advance the prosecution case any further, 
for assuming that the entire ponchanama (exh. 34) is hit by a. 162, Criminal 
Procedure Code, still under the proviso it could be used as a previous state- 
ment of the panch witness to contradict him and a significant omission 
amounting to a contradiction could be brought on record with the result that 
it will introduce an infirmity in the evidence of the panch witness. However, 
the contention was raised and in support thereof Mr. Chitnis relied upon a 
judgment of the Division Bench of this Court consisting of Bhasme and Joshi 
JJ. in Dup Sadashiv Apte v. The State of Maharashtra! where the Division 
Bench has taken the view that in corruption caseg though the commission of crime 
and investigation ran side by side, these were distinct and independent events 
having separate legal character and that the incorporation of facts seen and 
conversation heard in the panohanama that was being drawn while the investi- 
gation was on, will have to be regarded as statements made by the panch to 
the police officer during the course of investigation and as such the contents 
or at any rate the material portion of such panchanama would come within 
the ban of s. 162. ' It appears that though Mr. Chitnis confined his contention 
to the post-trap panchanama being hit by s. 162, reference seems to have been 
made to all such documents like the initial complaint, the pre-trap and post- 
trap panchanamas etc. in which statements come to be recorded after the in- 
vestigation has commenced and the same being hit by s. 162. When the afore- 
said view expressed by the Division Bench was pressed into service for accep- 
tance of the contention that the contents of the post-trap panchanama exh. 34 
would be hit by the provisions of s. 162, Criminal Procedure Code, Masodkar J. 
felt that it raised a very important question which required consideration by 
a larger Bench and since he was told that in State v. Naru ‘Minhomal Rohwe 
a contrary view by implication had been taken by another Division Bench con- 

ing of Chandrachud and Gatne JJ., he.directed that the papers of the 
appeal be placed before the Hon’ble the Chief Justice for making a reference 
to a Full Bench for decision of the question involved and that is how the 
question get ont at the commencement of this judgment has been referred to 
us for decision. 

It may be stated at the outset that Mr. Adik who appeared for appellant 
No. 1 (original accused No. 2) and Mr. Tipnis who appeared for appellant No. 2 

L (1972) Criminal Appeal No. 840 of 1972, 2 (1908) Criminal Appeal No. 705 of 1866, 
decided, Bhasme and Joshi JJ., on August decided Chandrachud and Gatne JJ. 
29, 197% (Onrep.). on robes 18/14, 1968 (Unrep.). 
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(original accused: No. 8) were obviously not interested in getting the entire 
panchanamas excluded from consideration and both of them, therefore, raised 
the same contention before us which was urged before Mr. Justice Masodkar, 
namely that since the post-trap panchanama (exh. 84) was silent about cer- 
tain important aspects of the conversation that took place between the com- 
plamant on the one hand and accused No. 8 on the other on the occasion of 
the passing of the money, the panchk’s evidence suffered from serious infir- 
mities and as such the prosecution case should not be accepted. In fact, in 
order to maintain that there were.such infirmities in the prosecution evidence, 
it was contended .by them that the post-trap panchanama (exh. 34) could not 
be rendered inadmissible on the basis of any ban contained in s. 162, Criminal 
Procedure Code. It was Mr. Chitnis appearing for the State who raised @ 
contention that several documents which have been referred to in the question 
framed for our determination, particularly post-trap panchanama (exh. 84) 
would become inadmissible by reason of the ban contained in g. 162, Criminal 
Procedure Code. Mr. Chitmis pointed out that in anti-corruption cases, like 
the one before us, cognizance of offences alleged to have been com 
an accused either under s. 161, Indian Penal Code or under s. 5(/)(d) read 
with s. 5(2) of the Prevention of Corruption Act could be said to have been 
taken by the investigating officer no sooner a complaint in respect of the alleged 
demand of a bribe by a public servant is lodged and investigation undertaken 
by the investigating officer must be deemed to be an investigation in respect 
of ‘both the offencea—one of demanding a bribe allegedly already committed 
by a public servant and the other about to be committed, namely of accept- 
ance of bribe by such public servant. ‘He went on to point out further that 
things that usually take place, particularly the passmg of the money from the 
complamant to the accused and the conversation between the two ‘on that oc- 
casion occur during the course of investigation that has already commenced 
and though it is true that services of the panchas are usually requisitioned 
for observing the passing of money and hearing the conversation, the post-trap 
panchaname is usually drawn by the police officer or the police scribe reciting 
what the panch states about all that he had seen or heard and therefore the 
contents or recitals in such panchanama will have to be held as statements 
made by the panch to the Police: officer who has been investigating the offence 
or offences. His contention in substance was that what is recorded in-the 
panchanama is nothing but communication made by the panch as to what he 
had seen and what he heard to the police offleer who has been investigating’ the 
offence, -for, according to him, it is implicit in the act of writing the panoha- 
nama by the police officer or the police seribe that the panch narrates or com- 
mitnicates what he has seen or heard both before the arrival of the investi- 
gating officer on the scene or after his arrival. -In other words, according to 
Mr. Chitnis, communication in fact precedes the record that is made by the 
police seribe at the dictation of the panch and in that sense the contents of 
the panchanama, particularly as to what transpired at the time of passing of 
the money, will have to be regarded as statements made by the panch. witness 
to the investigating officer and therefore such statements would become irad- 
missible by reason’ of the ban contained in s. 162, Criminal Procedure Code. 
He thus urged that the recitals in the panchanoma as to what the panch had 
geen and’ as to what he had heard would always.be a narration by the panch 
witness to the police officer and: therefore the same would be hit by s. 162, 
Criminal Procedure Code. He undoubtedly relied upon the judgment of the 
Division Bench of this Court Dilip Sadashiv Apte v. The State of Maharashtra 
where such a contention was accepted. He also relied upon the Supreme . 
Court judgment in the case of Ramkishan Mithanlal v. State of Bombay, 
popularly known as the Lloyds Bank case. Mr. Chitnis particularly pointed out 
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that in that case the Supreme Court accepted the view of the Calcutta High 
Court and the Allahabad High Court which made a distinction between mental 
act. of identification’ and communication of that fact to another person, the 
former not falling within the ban contained in s. 162, Criminal Procedure 
Code while the latter being hit by the ban contained in that section, but the 
Supreme Court held that the physical fact of identification, which fact either 
took the form of oral statement or making a sign or gesture including the 
pomtmg out by finger or nod of assent in answer to a question, had no sepa- 
rate existence apart from the statement involyed in the very process of iden- 
tification and in so far as a police officer sought to prove the fact of such iden- 
tifleation, such evidence of his would attract the operation of s. 162, Criminal 
Procedure Code and would be inadmissible in evidence. It was urged by 
Mr. Chitnis that by parity of reasoning it should be held that after the trap 
was carried out and when panchas set about to record what they had seen. and 
heard at the time of passing of the money as also all that transpired subse- 
quently, the recording of the same in a panchanama written out by the police 
officer or the police scribe has no separate existence but constitutes a record 
of narration or statement made by the panch to the police officer of what he 
had geen and heard and therefore such record should be deemed to be a state- 
ment made by the panch witness to the police officer during the investigation 
under Chapter XIV and the same would be hit by s. 162, Criminal Procedure 
Code. He also relied upon a judgment of the Supreme Court in Kanu Ambu 
Vish v. State of Maharashtra, * where, according to bhim, his contention has been 
by implication accepted because in that case in regard to a post-trap pancha- 
mama in anti-corruption case the Court has made observation to the effect that, 
‘any statement made in the panchanama cannot be used in evidence except 
for the purpose of contradicting the witness whose statement is contained in 
the panchanama.’’ He also brought to our notice that the view taken by the 
Division Bench in Dilip Sadasht Apte v. The Siate of Maharashira had been 
approved. by Justice S.K. Desai in his judgment Akbar Isma Shetkh v. The 
State of Maharashtra and the reasoning was also approved of by Mr. Justice 
Naik and applied to a ponchanama made recording the statement made by ac- 
cused leading to discovery under s8. 27 of the Evidence Act. 

In order to decide whether the contention is well-founded or not, it will be 
necessary to have regard to the purpose for which panchanamas are made 
during the course of investigation of any offence. In the entire Criminal 
Procedure Code there are two provisions, one contained in s. 103 and the other 
in s. 174 which deal with making of a panchanoma by police during the course 
of investigation of an offence; the panchanama contemplated by the former 
provision pertains to a search ‘and seizure of articles to be made during the 
search which is required to be done in the presence of two or more respect- 
able inhabitants of the locality im which the place to be searched is situated, 
while under the latter provision an inquest panchanama about the condition 
of a dead body is required to be made. Section 103 and s. 174 cannot obvious- 
ly be regarded as exhaustive of the occasions when panchanamas are made by 
the police during the investigation of an offence. Panchanamas in regard to 
test identifications done either for identifying property being the subject-mat- 
ter of:the offence or persons connected with the offence are drawn up by the 
police officers during the course of investigation. Specimen hand-writings or 
finger prints or other characteristics of an accused person are u y obtained 
in the presence of panchas by drawing up panchanamas. In anti-corruption 
Cases drawing up of two panchanamas, one pre-trap and the other post-trap 
panchanama, is very common. Similarly, a panchanama is also made if the 
police officer feels it necessary to make a record of any statement that might 
be made by the accused—a statement leading to discovery of any fact as con- 

4 [1971] 1 8.C.C. 503. decided by S. K. Desai J., bn October 8, 1978 

5 (1978) Criminal Appeal, No. 868 of 1072, (Unrep.). f ; 
| 
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templated by s. 27 of the Hvidence Act and such record is made at the time 
when the accused makes the statement in the presence of the panchas. The 
question is what is the real purpose of making these ponchanamas during the 
course of investigation undertaken by the police. In Emperor v. Mohanlal 
Bababhas® Chief Justice Beaumont has explained the nature and purpose of 
the document styled as panchanama as follows (p. 166) : 

“...The Panchnama is merely a record of what a panch sees, and the only use to 
which it can properly be put is that when the panch goes into the witneas box and 
swears as to what he saw, Se ens ponents eRe ener ener rag ene 
fresh his memory.” 


These observations, though made in the context of a panchanama pertaining 
to an identification parade, are applicable to all types of panchanamas made 
by the police during the investigation and bring out the nature and purpose 
of these documents. In our view, therefore, the primary and easential pur- 
pose of making such panchanamae is to make a record of things which occur 
in the presence of panckas and which are seen and heard by them and the pur- 
pose is never to convey or inform or impart knowledge to the police officer 
about the things that are seen or heard by them; the secondary purpose which 
is served by these panchanamas ig that such record should serve as aid memoir 
to the panches when they enter the witneas-box in the Court at the time of the 
trial and depose about the things which they had seen and heard and such 
record having been made contemporaneously at about the time when the pan- 
chas had seen and heard the things also serve the purpose of corroborating 
their evidence given at the trial. Undoubtedly, such panchanamas cannot 
take the place of substantive evidence but they merely corroborate the subs- 
tantive evidence if given by the panch from the witness box at the trial. In 
other words, the use of such contemporary record being in the nature of pre- 
vious statement made by the panch for corroborating the evidence of the panch 
is perfectly valid under s. 157 of the Byvidence Act. 


Now if these are the purposes for which sneh ponchanamas are made, the 
question that arises for consideration is whether the fact that such record is 
scribed by the police officer investigating the offence or by a constable work- 
ing under him during the course of such investigation converts such record 
into statements made by the panch to the police officer within the meaning of 
s. 162, Criminal Procedure Code, for, unless such record amounts to statements 
made to a police officer within the meaning of that section it would not fall 
within the ban contained therein. It was not disputed before us that s. 157 of 
the Evidence Act is controlled by the special provisions of s. 162, Criminal 
Procedure Code, and therefore, if the statements, though falling under s. 157 
of the Evidence Act, were also tó fall under s. 162, Criminal Procedure Code 
such statements would become inadmissible and could be made use of only for 
the purpose mentioned in the proviso to s. 162, that ig to say, for contradicting 
the witness after following. the procedure indicated in s. 145 of the Evidence 
Act. Reading s. 157 of the Hvidence Act and s. 162, Criminal Procedure 
Code, together it would be clear that the expression ‘statement’ in s. 157 has 
a wider connotation than it has in s. 162, Criminal Procedure Code. ‘It is 
clear that, having regard to the context in which the expression ‘statement’ 
occurs in s. 162, Criminal Procedure Code, it must mean narration. As has 
been pointed out in Shyamlal Sharma v. King-E'myperor™ a statement made to 
one person would connote the idea that the narration is addressed to that per- 
son and implies an animes or intention to communicate the subject-matter of 
the statement to such person. Section 161 of the Code empowers any Police 
officer making an investigation under Chapter XIV to examine orally any per- 
son supposed to be acquainted with the facta and circumstances of the cage 
and it is in regard to the examination of such person and the consequential 
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narration or a record thereof if made by the police officer during the course 
of investigation done under that Chapter that the ban contemplated by 
g. 162(/) has been imposed. Section 162(/) provides that no statement made 
by any person to a police officer in the course of an investigation shall, if re- 
duced into writing, be signed by the person making it nor shall any such state- 
ment or any record thereof, whether in a police diary or otherwise, or any 
part of such statement or record, be used for any purpose (save as hereinafter 
provided) at any inquiry or trial in respect of any offence under investigation 
at the time when such statement was made. In order, therefore, that the pre- 
vious statement of a witness which would ordinarily fall within s. 157 of the 
Evidence Act should alao fall under g. 162 of the Code two conditions are re- 
quired to be fulfilled: (a) that it must be a statement made to the police officer 
and (b) that it must have been made in the course of investigation under Chapter 
XIV of the Code. Now the quesion is whether the recitals which are contained 
in the various types of panchanomas, particularly in the pre-trap and post- 
trap ponchanamas in anti-corruption cases fulfill the first condition, namely 
that these constitute statements of the panchas made to the police officer in 
the sense that these statements are intended to be communicated to the police 
officer who is investigating the offence in question or whether these amount to 
a record of things seen and heard by vanchas intended to serve as aid memoir 
to them so that the contents thereof could be used as and by way of corrobo- 
rative evidence to support substantive evidence given by the panchas at the 
trial? In our view, having regard to the primary and essential purpose for 
which these.panchanamas are made during the course of investigation of an 
offence, it is not possible to come to the conclusion that there is an element of 
communication, that is to say, there is an intention to communicate to the 
police officer the subject-matter of the things seen and heard by the panchas 
which are recorded in these documents. In our view, there is a clear distine- 
tion between a narration made to the police officer with a view to communicate 
or impart knowledge of the subject-matter of such narration to the police 
officer and a mere record of what the panchas have seen and heard which is 
intended to serve as aid memoir to the penchas when they give evidence at 
the trial. That there is such a distinction can be easily appreciated from the 
contents which are usually incorporated in a post-trap ponchanama in anti- 
corruption cases. In the first place, such a ponchanama records what the 
ponchas have seen and heard prior to arrival of the investigating officer on the 
scene, namely the passing of the money from the complainant to the accused 
and the conversation between the two on that occasion when neither the police 
officer nor the other members of the raiding party are present; secondly it re- 
cords all that transpires after the arrival of police officer on the scene, namely 
disclosure of his identity by the police officer, recovery of the money from the 
accused, the accused’s exclamation or explanation, if any, the result of examining 
the currency notes, the hands and clothes of the accused under ultra violet lamp, 
tallying of the denominations and numbers of the currency notes ete.—every- 
thing that transpires in the presence of the police oficer. Now so far as the 
things that transpire after the arrival of and in the presence of the police 
officer are concerned, these things cannot be said to be recorded with a View 
to communicate or impart knowledge thereof to the police officer but it is 
essentially done for the purpose of recording what the panchas have seen and 
heard after the arrival of police, the record being intended to serve ag aid 
memoir to panchas when they give evidence at the trial. We will deal 
with all the documents which are mentioned in the question referred to us for 
our determination a little later but the instance of a post-trap panchonama is 
being specifically referred to with a view to bringing out the fact that the 
panchanama is primarily and essentially a record of what the panchas have 
seen and heard. Similarly, seizure panchanamas, inquest panchanamas or 
panchanamas under which specimen hand writings are obtained or statement 
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leading to discovery under s. 27 by the accused is recorded pertain to mat- 
tera and things which occur in the presence of the police and hence these docu- 
ments are primarily a record of what the panchas have seen and heard and 
the recitals thereof are not in the nature of any statements made by the pan- 
chas to the police officer. In fact the object of keeping two respectable and 
independent panchas present when these thmgs are done by the investigating 
officer is to ward off any suspicion of chicanery on the part of the police during 
their investigation. If onee this distinction is borne in mind, it will become 
clear that the previous statements of the panckas which are to be found in the 

panchanamag do not fall within the phrase ‘statement made to the police 
officer’ as contemplated by s. 162, Criminal Procedure Code and, therefore, 
the contents of such panchanamas would not come within the ban of that sec- 
tion and- such previous statements could be legitimately used for corrobora- 
tion under g. 157 of the Evidence Act. 

It was, however, urged by Mr. Chitnis that having regard to what actually 
takes place ai the time of recording the panchanamas, it should be held that 
the recitals in the panchanamas amount to statements made by the panchas 
to the police officer, for, according to him, usually it happens, as has happened 
in regard to the post-trap panchanama exh. 84 in the instant case, that the 
panchanamas are written either by the police officer or the police seribe atthe 
dictation of ‘thé panchas and according to Mr. Chitnis, no recording is possi- 
ble by such scribe unless the panch narrates to the seribe all that he See sean 
and heard; in other words, communication to the police offleer precedes the 
act of recording of all that has transpired in the presence of the panchas and 
as such narration to the police officer is inherent in the procesa. Moreover, 
the panchanamas are signed by the panchas and these are retained by the 
police officer till they are produced at the trial. Hence it should be held that 
the recitals in the panchanamas are hit by the ban contamed in s. 162. Once 
it is borne in mind that the recitals in the panchanamas are not made’ with 
intent to narrate or communicate the subject-matter of the recitals to the 
police officer but it is a record of what the penchas have seen and heard and 
made with a view to serving as aid memoir to the panchas when they give 
evidence at the trial, this contention cannot be accepted. It was not disputed 
by Mr. Chitnis before us that if the ponchas happen to be literate and if thev 
draw up the panchanama in their own hand as to what they had seer and 
heard such record would not come within the ban of s. 162 but it would serve 
as aid memoir to the panchas. It was further not disputed by him that if 
panchas happen to be illiterate and if they take the help of any scribe un- 
connected with the police to write the panchanama then such record of ‘what 
they have seen and heard would not be hit by 4. 162. The question is whether 
if for writing the panchanama the services of a police scribe connected with 
the investigation are requisitioned such panchanama would*‘cease to be a record 
intended to serve as aid memoir and amount to a statement made to the police 
officer within the meaning of s. 1621 We think not. ‘In our view, the fact that 
the nanchanoma is written out by the police officer or the police scribe as dic- 
tated to him by the panchas would not make any difference, for, that would 
merely be a mode m which the ponchanama is recorded. Of course, if a: pan- 
chanama does incornorate a statement which amounts to a statement intended ag 
a narration to a police officer during his investigation, it would fall within s. 162 
and will have to be excluded but that is the duty which the Court must per- 
form every time a panchanama is tendered im evidence. It was, however, 
urged that a police officer can circumvent the bar of s. 162 by asking the wit- 
ness, whom he has interrogated under s. 161 during the course of his investi- 
gation, to make a record of what he has seen or known about the offence in 
the form of a panchanama and such record would become admissible for pur- 
poses of corroboration under s. 157 of the Evidence Act.’ But if such a thing 
happens it would clearly be an abuse of power or colourable exercise of Power 
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possessed by the police to make panchanamas during the course of investiga- 
tion and surely the Court will not regard the resultant document as being a 
panchanama in its true sense; it would be a question of fact which the Court 
will have to decide and if on the material on record it comes to the conclusion 
that the document styled as panchanama is the result of any fraud on the 
power posseased by the police it will not permit its use for purposes of corro- 
boration under s. 157. But if a document styled as panchanama is in reality 
and in substance a mere record of the thing that occurs in the presence of the 
panchas and of what the panchas have seen and heard, the mere fact that such 
record has been seribed by the police officer or a police seribe will not convert 
the recitals thereof into any statements communicated to the police officer 
within the meaning of a, 162, Criminal Procedure Code. Similarly the further 
fact that such record is retained by the police officer with him till it is pro- 
duced at the trial algo will not aftect the position nor will the fact that the 
panchas have subscribed or appended their signatures at the foot of the pan- 
chanamas make any difference. 


In thig context it will be useful to refer to a decision of the Gujarat High 
Court m the case of Valebhas Omarjs v. State? where a view similar to one 
which we are taking has been taken about the panchonamas in the context of 
a. 162, Criminal Procedure Code. After referring to the observations of 
Chief Justice Beaumont in Emperor v. Mohanlal Bababhas on the nature and 
purpose of the panchanama, this is what the Gujarat High Court has ob- 
served (p. 147): 

“,..As stated before, a previous statement of a witness complying with the condi- 
tions laid down in Section 157 of the Evidence Act is admissible. The exception is that 
if it fulfills the two conditions laid down in Section 182 of the Code, it becomes in- 
admisible thereunder, except for the limited purpose therein stated. The important 
words in Section 162 of the Code are ‘No statement made by any person to a police 
officer’. Therefore the statement must be one to a police officer and unless it is to a 
police officer, it does not fall within the mischief of Section 162 of the Code. There- 
fore it is necessary that the statement in question must have the element of communi- 
cation to a police officer. If a Panchnama is merely a record of facts which took place 
in the presence of panchas and of what the Panchas saw and heard, as observed in 
Emperor v. Mohanlal Bababhai but is not a record of a statement communicated to a 
police officer, it would be admissible under Section 157 of the Evidence Act and would 
not fall within the ban of Section 162 af the Code of Criminal Procedure. As its very 
name signifies, it is a document recording what the Panchas saw and heard. At the 
game time, f a Panchnama does contain a statement which amounts to a statement com- 
municated to a police officer during the course of his investigation, it would fall with- 
in Section 162 of the Code. Therefore every time when a Panchnama is tendered in 
evidence, it would be the duty of the Court to ascertain whether any part of it falls 
within the mischief of Section 162 af the Code of Criminal Procedure and if it does fall, 
the Court should take out that portion from bemg admitted In evidence. It was urged, 
however, by Mr. Barot that in the instant case, the Panchnama was not recorded by 
the panchas themselves but its contents were dictated by them and it was the police 
officer investigating this case who wrote it out and kept the Panchnama in his custody 
until it was produced in the trial Court. The fact however that it was written out by 
the officer as dictated to him by the panchas would not, in our view, make any differ- 
ence, for that is merely a mode in which the Panchnama is recorded, nor would the 
officer keeping that document with him make any difference. As held in Santa Singh 
v. State of Punjab? the mere presence of a police officer when a statement is made 
does not by itself render such a statement inadmissible. So long as a Panchnama is a 
mere record of things heard and seen by Panchas and does not constitute a statement 
communicated to a police afficar in the course of investigation by him, it would not fall 
within the mischief of Section 182’of the Code.” 


8 [1968] ALR. Guj. 145. 9 [1956] A.LR. S.C. 526, 
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It would be pertinent to mention that these observations were in connection 
with a post-trap panchanama in an anti-corruption case and, with respect, we 
fee] that the observations state the legal position correctly. Having dealt with 
the legal position, as above, we shall now proceed to indicate briefly our Views 
on the four documents referred to in the question framed for our determina- 
tion. 

The four documents all dated February 18, 1970 mentioned m the question 
referred to us are: Exhibit 28 being the complaint of Omprakash Mundada 
recorded by P.S.I. Sarakwas, exh. 33 being the pre-trap panchanama, exh. 34 
being the post-trap panchanama and exh. 35 being the panchanama made by 
P. S. I. Sarakwas about ascertainment of the fact that the bottle of anthracene 
powder with its seal had remained intact after the trap was over. We shall 
deal with each of these documents separately. 

So far as the complaint lodged by a complainant with the Anti-Corruption 
Police is concerned, it cannot be disputed that it is by lodging of such com- 
plaint by a complainant in an anti-corruption case that cognisance of the two 
offences, one said to be committed and the other about to be committed is taken 
by the investigating officer and the investigating machinery is set in motion. 
In the instant case, it was on February 18, 1970 that complainant Omprakash 
contacted the Anti-Corruption Police and gave information about the demand 
for illegal gratification made by the two accused and about his intention to 
offer the first instalment of the bribe pursuant to demand to one of them and 
he requested the police officer to take necessary action in that behalf. It was 
not disputed before us that offences under ss. 161, 165A of the Indian Penal 
Code and under s. 5 of the Prevention of Corruption Act, 1947 are cognizable 
offences and by an order passed by the Government of Maharashtra, Home ' 
Department, on October 23, 1961 in exercise of powers conferred by s. 5 of 
the Bombay Police Act, 1951 it has been provided that whenever any officer 
of and above the rank of a Police Sub-Inspector of the Anti-Corruption and 
Prohibition Intelligence Bureau of the Maharashtra State investigates, at any 
place in the State, any offence, he shall be deemed to be an offiter in charge 
of the Police Station within the limits of which such place is situate. In view 
of this admitted position, the lodging of information or complaint by the 
complainant with P.S.I. Sarakwas on February 18, 1970 must be regarded as 
First Information Report lodged by him under s. 154 of Criminal Procedure 
Code in regard to cognizable offences upon which investigation commenced. 
Therefore, the contents of this complaint which amounts to F.I.R. under 
s, 154 would be clearly admissible under s. 157 of the Evidence Act as afford- 
ing corroboration to the complainant’s evidence at the trial and the contents 
of exh. 28 therefore could by no stretch of imagination be hit by the ban 
contained in s. 162, Criminal Procedure Code. Mr. Chitnis fairly conceded 
before us that that would be so and stated that he never intended to dispute 
this pomtion even before Masodkar J. So far as exh. 28, which is the com- 
plaint Iodged by the complainant with P.S.I. Sarakwas is concerned, there- 
fore, there is no question of the contents thereof being hit by the ban 
contained in s. 162. 

The next document is the pre-trap paschanama that was produced at exh. 83 
at the trial. Now such pre-trap panchanamas would normally contain 
recitals pertaining to the following mattors: (a) repetition of the story by 
the complainant to the panchas, (b) production of the amount to be offered 
as bribe, (c) demonstration of application of anthracene powder to the eur- 
rency produced under the ultra violet lamp, (d) instruction from ’the police 
to the complainant not to hand over the amount unless demanded by the 
accused and giving of the specified signal after acceptance of bribe and 
(e) instructions to one of the panchas to remain with the complainant all 
throughout to see and hear all that transpires at the time of passing of the 
money. It was not disputed before us that exh. 33 in the instant case con- 


1974.] VISHNU KRISHNA V. THE STATE (F.B.)—Tulsapurkar J. 689 


tains nothing more than what is usually contained in such panohanamas as 
indicated above. It is possible that one additional aspect may be recited in 
such panchanamas, namely, upon being required to produce the money which 
is to be offered as bribe, the complainant might express his inability to provide 
the requisite amount. Obviously expressing inability to produce the amount 
by the complainant to the police officer would amount to a statement intended 
to be communicated to the police officer. But barring such statement which 
obviously would be hit by s. 162 and which will have to be excluded, the reat 
of the recitals which are usually found in pre-trap panchanamas could by no 
stretch of imagination be regarded as amounting to any statements made by 
any person to a police officer. In this situation, barring the statement men- 
tioned above, it is difficult to understand how the ban contained in s. 162 could 
be attracted to the other recitals that are to be found in pre-trap panchanamas 
such as one produced at exh. 38 in this case. 

The next document with which we are concerned is the post-trap pancha- 
nama produced at exh. 34 at the trial. At the outset it may be stated that 
in anti-corruption cases the complainant is always regarded as a Partisan 
witness and therefore services of two panchas are requisitioned and one of 
them is directed to remain in the company of the complainant with the avowed 
object of observing and hearing all that transpires between the complamant 
and the accused throughout the material time so that at the trial evidence of 
an independent and respectable witness should be available. A  post-trap 
panchanama usually records what the panch, who is asked to remain in the 
company of the complainant, sees and hears throughout the material period, 
particularly the passing of the money from the hands of the complainant to 
the acensed and the conversation that takes place between the two at that time. 
Since all this takes place even before the arrival of the police on the seene it 
is certainly not addressed to the police officer investigating the offence; if at 
all, it is a record of statements made to person or persons assisting the police 
officer during the investigation. What transpires after the arrival of the 
police on the scene, namely apprehending of the accused, disclosure of identity 
of the investigating officer to the accused and recovery of the bribe amount 
from him, examination of the currency as also of the hands and clothes of 
the accused under ultra violet lamp, seizure of papers and documents, if any, 
from the accused ete. is also recorded in such panchanama and all this having 
taken place in the presence of the police officer and other members of the raid- 
ing party, there is no question of such record being in the nature of any state- 
ments intended as communication to the police officer. It is thus clear that 
such a panchanama is clearly intended to be a record of what the panchas have 
seen and heard both before and after the arrival of the police on the scene and 
the recitals thereof are not in the nature of any narration communicated or 
conyeyed to the police officer and as such the same would not come within the 
ban of s. 162. Here again it is quite conceivable and it does happen that after 
disclosing his identity when the investigating officer interrogates the accused 
and calla upon him to produce the bribe amount allegedly accepted, the accused 
exhibits his reaction in several ways. He might make some statement disown- 
ing or denying acceptance of any amount; he might simply raise a protest or 
he might explain that amount recovered or found with him was planted on 
him or was not bribe but money connected with some other transaction like the 
return of a loan ete. Such statements made by the accused by way of reply- 
ing to the interrogation would obviously be statements made to the police officer 
and would be hit by the ban contained in s. 162. But it is equally conceivable that 
upon apprehension the accused might exhibit some involuntary reaction or out- 
burst or exclamation or indulge in utterances unto himself suggesting either 
innocence or involvement in the alleged crimes and these not being addressed 
to the police officer and not intended as any communications to the police 
officer would not fall within the mischief of s. 162 and would become admis- 
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gbi in evidence. Of course, it will be a question of fact to be decided by the 
Court having regard to all the material on record whether what the accused does 
or utters upon apprehension.falls within the former category or latter category. 
But barring the statements that might fall in the former category which! must 
be excluded while exhibiting the panchanama, the rest of the panchanama must 
be regarded as a mere record of what the panchas have seen and heard intended 
to serve as aid memoir to them capable of being used as corroborative evidence 
under s. 157 of the Evidence Act. Hixcepting the statements that must be ex- 
cluded as indicated above a post-trap panchanama, it could be said, contains 
recitals which may amount to statements made to persons assisting the Police 
during the course of mvestigation but the ban of s. 162 is attracted only to 
statements made to the police officer during such investigation and to no, other 
statements. In this case, therefore, barring such statements which would amount 
to communications made to the police officer in reply to interrogation by hin, if 
any, the rest of the recitals in exh. 84 would be admissible and not hit by the 
ban of s. 162. 


As regards the last document produced at exh. 35, it is obvious that it merely 
records the fact of the panchas having ascertained that the seal of the anthracene 
powder bottle was intact after the trap was over and there is no question of any- 
body making any statement to the police officer while that fact was being ascer- 
- tamed and recorded. The contents of such a panchanama obviously mould not 
be hit by the ban contained in s. 162, Criminal Procedure Code. À 


In this context it would be appropriate to refer to the decision of the N 
Court in the case of Rao Shiv Bahadur Singh v. The State of Vindhya Pradesh, 
The question which arose in that case was whether the statements made to the 
persons assisting the police officer were hit by s. 162 or s. 164 of the Code of 
Criminal Procedure. In carrying out the raid in that case the services 'of an 
Additional District Magistrate were requisitioned. The Additional District - 
Magistrate not only recorded the statement of the complainant prior to raid but 
also searched his person, the currency notes handed over to him and in fact ac- 
companied the raiding party to the room of the accused where he was staying: 
The Additional District Magistrate was made a member of the raiding party 
itself and was reduced to the position of a witness. When the raiding party 
entered the room of the accused the latter made certain statement with regard 
_ to which the Additional District Magistrate gave evidence. It was argued on 

behalf of the accused that the Additional District Magistrate knew that the state- 
ment which was made to him was not recorded under the provisiong of g. 164, 
Criminal Procedure Code. The Additional District Magistrate had asked the 
accused to repeat certain statements which the accused had made before the two 
witnesses who were the panch witnesses in the raiding party. It was contended 
that these were only tactics adopted to avoid the bar of s. 164. Rejecting these 
arguments the Supreme Court observed that every statement made to a Person 
assisting the police during an investigation cannot be treated as a statement 
made to the- police or to the Magistrate and as such excluded by s. 162 or s. 164 
of the Criminal Procedure Code. The Supreme Court then observed as follows - 
(p. 1111): a 

“|. .The question is one of fact and has got to be determined having regard to the 
circumstances of each case. On a scrutiny of the evidence of these two witnesses and 
the circumstances under which the statements came. to be made by the appellant No. 1 
to them we are of the opinion that the appellant No. 1 was asked by Shanti Lal 'Ahuje,. 
the Additional District Magistrate, to make the statements to these two witnesses. not 
with a view to avoid the ber of Section 164 of the Criminal Procedure Code or by way 
of colourable pretence but by way of greater caution particularly having regard to the - 
fact that the appellant No. Petre) eee ee meee ee eee eee ee i 
State of SEIN Pradesh.” 


10 [1054] S.C.B. 1098. 
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In other words, even when the Supreme Court itself observed that the Addi- 
tional District Magistrate was reduced to the position of an ordinary witness 
by being included in the raiding party, it was held that the question whether 
or not a statement recorded by him would be hit by s. 162 or s. 164 would depend 
upon the answer to the question whether the intention was to avoid the bar of 
these two sections or whether the statements were recorded as a colourable 
pretence. If the intention was not to avoid the bar of these tio sections or 
by way of colourable pretence but if the statements were recorded by way of 
greater caution, they could not be hit by s. 162 or s. 164 of the Code of Criminal 
Procedure. The above decision clearly brings out two or three aspects. In the 
first place, the mere presence of the police officer when the statements are made 
to the panch witnesses would not make any difference; secondly, the fact that 
the Additional District Magistrate who had not taken care to observe the provi- 
gions under s. 164 while recording the statement made to him by the accused 
also did not matter; and thirdly, the question whether the statements which the 
accused was made to repeat to the panchas could be deposed to by the panchas 
at the trial or not depended upon the answer to the question whether 
the Magistrate did so with a view to avoid the bar under s. 162 or s. 164 
or the statements were got repeated as colourable pretence or whether 
the statements were not repeated to the panchas out of abundant caution 
and if the repetition to the panchas was not with a view to avoid the bar or by 
way of colourable pretence but out of greater caution the statements would 
become admissible. This decision of the Supreme Court lends support to the 
view which we have taken in this case and in every case the question will have 
to be answered as to whether the panchanamas are really the record of what the 
panchas have seen and heard or the drawing up of panchanamas has been re- 
sorted to as a device or colourable pretence to avoid the bar of s. 162 and if 
on facts it is found that latter is the case, then such documents will be hit 
by s. 162, but if as in the normal cases the panchanamas are drawn merely 
with a view to record what the panchas have seen and heard, the bar under s. 162 
would not be attracted. 

Before parting with the case we would like to refer to two decisions of the 
Supreme Court on which reliance was sought to be placed by Mr. Chitnis. 
One is the decision in Itoyds Bank case and the other in Kanu Ambw’s case. 
It is true that in the former case the Supreme Court expressly accepted the 
view of the Caleutta High Court and Allahabad High Court which made a 
distinction between the mental act of identificatron and the communication 
of that fact to another person and further observed that the physical fact of 
identification on the part of identifiers had no separate existence apart from 
the statement involved in the very process of identification and therefore the 
Court declared the contents of the identification panchanama as inadmissible 
under s. 162, Criminal Procedure Code. However, in connection with that de- 
cision it needs to be pointed out that in that case the Court was dealing with an 
identification parade which was held by and under the supervision of police 
and the panchas had played a very mimor role in conducting the parade, 
which practice has been, since that decision, given up by the police and the 
police have since then been arranging the holding of such identification parades 
entirely under control and supervision of Honorary Magistrate or J.P. with 
the help of panchas. Prior to that decision the practice was that such test 
identification parades were always held by and under the direction, supervision 
and control of the police officers and panchas used to play very nominal role 
and it was with such type of identification parade that the Court was con- 
cerned in that case. In fact the learned Attorney-General had raised a con- 
tention that a distinction should be made between the statements made to the 
police officers and those made to the panch witnesses called by the police when 
conducting the test identification parades and that a statement made to police 
officers would be within the ban of s.°162 and not those made to the panch 

BLR-—41, 
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witnesses and the Supreme Court has observed that such an argument would 
have availed the learned Attorney-General if after arranging the teat identi- 
fication parade the police had completely obliterated themselves and the pan- 
chas were left solely in'charge of the parade. It was in reference to this con- 
tention of the learned Attorney-General that the Supreme Court observed as 
follows (p. 608): 

“..The whale of the identification parades were thus directed and supervised by 
the police officers and the panch witnesses took a minor part in the same and were there 
only for the purpose of guaranteeing that the requirements of the law in regard to the 
holding of the identification parales were satisfied. We feel very great reluctance in 
holding under these circumstances that the statements, if any, involved in the process of 
identification were statements made by the identifiers to the panch witnesses and not to 
the police officers as otherwise it will be easy for the police officers to circumvent the 
provisions of s. 162 by formally asking the panch witnesses to be present and contending 
that the statements, if any, made by the identifiers were to the panch witnesses and not 
to themselves.” 


In other words, because the parade was conducted under the direction, super- 
vision and control of the police and the panchas played a very minor role that 
the Supreme Court took the view that the statements made by the identifiere— 
statements taking the form of either oral statementa or pointing out by finger 
' or nod of assent in answer to a question—could not be regarded as statements 
made by them to the panch witnesses. In fact, while rejecting the contention 
of the learned Attorney-General the Court has pointed out (p. 608) that if 
after arranging the parade the police leave the field so to say and allow the 
identification to be made under the supervision and direction of the panch 
witnesses, the statements of the identifiers would be outside the purview of 
s. 162. This decision, therefore, does not conflict with our view on the point 
raised before us. 

The other decision in Kanu Ambw’s caso is clearly distinguishable from the 
case before us. In fact the particular observation relied upon by Mr. Chitnis 
must be read in the context of the facts that obtamed in the case. In that 
case out of the two panchas one had not supported the prosecution case even in 
examinatipn-in-chief and yet no attempt had been made by the prosecution for 
Permission to cross-examine him, while the other had -half-heartedly supported 
it but on important aspects, when confronted with statements in the post-trap 
panchanama, he had sought to resile from the original statements and in this 
situation the High Court had commented that the Special Judge ought to have 
not merely compared the evidence of the two panchas but ought to have come to 
a definte conclusion as to which out of the two panchas was a witness of truth, 
presumably having regard to the recitals found in the panchanama which was 
regarded as a proved document. It was in reference to this comment of the 
High Court that the Supreme Court observed (p. 510): 

“...It may be pointed out that any statement made in the Panchanama cannot be 
used in evidence except for the purposes of contradicting the witness whose statement is 
contained in the Panchnama, but tf tt is Intended to contradict him by the writing his 
attention must before the writing can be proved, be called to those parts of it which are 
to be used for contradicting him. This is what is required under Section 145 of the Evid- 
ence Act but even where a witness is confronted by his previous statement and given an 
opportunity to explain that part of the statement that is put to him does not constitute 
substantive evidence”. 


Apparently having regard to the manner in which both the panchas had given 
evidence the Supreme Court was not satisfied that the contents of the pancha- 
nama had been proved; hence it found fault with the High Court’s comment 
on the Special Judge’s appreciation of evidence that the Special Judge ought 
to have given his finding as to who out of the two panchas was a witness of 
truth by having regard to the ‘proved document’ (viz. the panchanama). It 
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was in that context that the Supreme Court observed that any statement in that 
ponchanama could not be used except for purposes of contradiction and it 
further went on to point out that even the use of the panchanama for con- 
tradicting the panch witness could not be made except by following the 
provisions of s. 145 of the Evidence Act and that even if portion of the pancha- 
nama were used for contradicting the panch after following s. 145, those par- 
trons could not become substantive evidence—obviously ~because the panoh 
witness had not substantively deposed about those portions with which he was 
required to be confronted. The observation relied upon by Mr. Chitnis read in 
the above context, therefore, does not support him as contended for by him. 


Mr. Chitnis then invited our attention to the view taken by Naik J. in 
Button Dinshaw Shroff v. The State™. In that case during the course of in- 
vestigation a memorandum of a statement made by the accused leading to dis- 
covery of certain fact under s. 27 of the Evidence Act was made in the pre- 
sence of two panchas and an objection was taken to the admissibility of the 
panch’s evidence about such statement made by the accused. Principally the 
panch’s evidence was objected to on a two-fold contention urged before the 
learned Judge. It was urged in the first place that the memorandum which 
had been attested by the panch witness amounted to a signed statement made 
to the police officer during the investigation and it was further urged that 
since the panch witness had made material use of such statement while giving 
evidence from the witness box, his evidence was rendered inadmissible as fal- 
ling within the ratio of the the Privy Council decision in Zahiruddin v. Em- 
peror®’. in other words, it was urged that the memorandum which had been 
attested by the panch witness amounted to a statement signed and made by 
the panch to a police officer within the meaning of s. 162, Criminal Procedure 
Code and therefore when the panch witness had made material use of such 
a statement while giving evidence from the witness box, his evidence was 
rendered inadmissible in view of the Privy Council’s decision in Zahiruddin’s 
case. The learned Judge upheld the objection and in doing so he first held 
that when the panch witness signed or attested the memorandum contaming 
the statement of the accused under s. 27 of the Evidence Act and handed it 
over to the police, such conduct amounted to the panch making a statement to 
the police in the course of investigation about his having heard the accused 
making that particnlar statement and he further held that im fact the panch 
witness had made material use of such record in the course of his evidence at 
the trial by saying that that was the statement which was made by the accused 
and that it was signed by him, and in doing so he was using his statement 
before the police m contravention of the provisions of s. 162 and therefore 
in view of the Privy Council’s decision in Zahtruddsn’s case such evidence was 
clearly inadmissible. It is clear that further finding recorded by the learned 
Judge, namely that the panch’s evidence fell within the ratio of the Privy 
Council’s decision in Zahiruddin’s case because he had made material use of 
his statement during the trial, could not have been made unless initially the 
learned Judge had come to the conclusion that the memorandum of statement 
of the accused under s. 27 of the Evidence Act which had been signed or 
attested by the panch witness amounted to a statement made by the panch 
witness to the police offlcer within the meaning of s. 162. With great respect, 
it is not possible to accept the view taken by the learned Judge that in signing 
or attesting such a memorandum and handing it over to the police officer the 
panch witnesses could be said to have made a statement to the police officer 
within the mischief of s. 162(7). If regard be had to the normal course in 
which such a memorandum is made, it will appear clear that the same usually 
comes to be made in one of two ways; either during the course of interrogation 

11 (1974) Criminal Appeal No. 105 of 1972 24/25, 1974 (Unre (Unzep 
with Criminal Revision A oE No. 12 (1947) 49 Bom. L.R. 521, r.c. 

1074 of 1971), decided by Naik J., on January 


644 THE BOMBAY LAW REPORTER. [VOL. LXXVI. 


when the police officer feels that the accused is about to make a statement 
leading to discovery under s. 27 of the Evidence Act he may call for the 
panchas and then make a record of the accused’s statement leading to dis- 
covery in the presence of panchas, or during the coursa of interrogation after 
the accused had made a statement to the police officer leading to discovery under 
B. 27 the. police officer may call for the panchas and may ask the accused to 
repeat such statement before the panchas. In the former case the statement 
which is made by the accused once only before the police officar as well as 
before the panch witnesses would become admissible under sub-s. (2) of s. 162, 
Criminal Procedure Code and would be outside the ban contained in sub. (1 j 
of a. 162, Criminal Procedure Code and in the latter case when the accused 
is made to repeat the statement before the panchas and record thereof is made 
either in the form of a memorandum or a ponchanama, clearly there is no 
question of panch making a statement to the police officer in the sense of com- 
municating the contents of the accused’s' statement to the police officer, for, 
the police officer has already known what that statement by the accused is 
going to be and, therefore, there would be no question of such memorandum 
or panchanama amounting to any statement made by the panchas to the police 
officer within the meaning of s. 162, Criminal Procedure Code. On the other 
hand, the making of such record would obviously be out of greater caution 
and not with the intention of avoiding the bar of s. 162 and would fall within the 
ratio of Rao Shw Bahadur Singh’s case. We are not concerned with the question 
whether the finding recorded by the learned Judge in that case that the panch’s 
evidence was inadmissible because his evidence fell within the ratio of the 
Privy Council decision in Zahiruddsn’s case is correct or not. But, with respect, 
it is difficult to agree with the view of the learned Judge on the first finding 
recorded by him qua the memorandum containing the statement of the accused 
amounting to a statement made by the panch to the police officer during the 
course of investigation. For the reasons which we have indicated in our judg- 
ment above, it must be held that that view of the learned Judge is incorrect. 

In view of our answer to the question indicated above, the matter will go 
back to the learned single Judge for disposal according to law. 


APPELLATE CIVIL. 


Before Mr. Justice Deshpande and Mr. Justice Rege. 
JHAMAN KARANSINGI DADLANI 


v. 

RAMANLAL MANEKLAL KANTAWALA.* 
Bombay High Court (Original Side) Rules, 1957, Rules 35, 623, 59, 96, sub-rr. 1, 10— 
Bombay High Court (Appellate Side) Rules, 1960, Chap. EVI, Rule 1—Constitution 
of India, arts. 226, 227, 14, 19—Advocates Act (XXV of 1961), Sec. 30—Companies 
(Court) Rules, 1959. Rule 6—Advocate filing company petition on Original Side— 
Assistant Master declining to receive petition because of Rule 35 of Original Side 
‘Rules—Advocate filing petition on Appellate Side under arts. 226 and 227 challenging 
validity of Rules 35 and 623 of Original Side Rules—Preliminary obtection to com- 
petency of Division Hench on Appellate Side to entertain petition—Unfettered right 

to practise under s. 30 of Act XXV of 1961. 

The petitioner, an advocate of the High Court, filed a Company Petition on the 
Original Side of the Court on behalf of his client. The Assistant Master virtually 
declined to receive this petition expressing doubt about the petitioner’s competency 

- to so file the Petition on the Original Side as Rule 35 of the Bombay High Court 
(Original Side) Rules, 1957, disables an advocate from appearing in such matter un- 


“Decided, pagan 8, 1978. Special Civil Application No. 4415 of 1978).: 
Application No. 1588 ‘of 1078 (with Ctvil 
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less he is instructed by an attorney or unless he happens to be a Supreme Court 
advocate. In a petition filed under arts. 226 and 227 of the Constitution of India 
the petitioner sought to challenge the validity of Rules 35 and 623 of the Bombay 
High Court (Original Side) Rules, 1957 on the ground that they were violative of 
arts. 14 and 19 of the Constitution of India es also the provisions of the Advo- 
cates Act, 1961. A preliminary objection was raised to the competency of the 
Division Bench to entertain the petition gn the Appellate Side. 

Held (i) that the order of the Assistant Master passed in compliance with the 
Original Side Rules amounts to an order of the Court itself and art. 227 of the 
i a ia a a 
of such officer; 

Mohanlal v. Keshkovlal,! referred to. 

a) tbat, as in the instant case the advocate concerned has his office’ and is 
practising in Bombay, as the company petition is filed in the Original Side of the 
High Court in Bombay, as the unfettered right to practise is claimed by him for 
- appearing on the Original Side which functions only tm the city of Bombay, as 
` that right of the petitioner is denied by an officer of Court whose seat is In Bom- 
bay and the rules under which such right is denied 1s promulgated by the Bom- 
bay High Court which is in Bombay, the “matter in dispute” must be deamed to 
have arisen in Bombay; 

(iH) that, under the circumstances, therefore, the petition will attract Rule 623 of 
the Original Side Rules and exclude the application of Rule 1 of Chap. XVI of 
the Appellate Side Rules; 

(iv) that the petition virtually is under art. 226 of the Constitution of India 
and the subject-matter therein substantially arises within the limits of Greater 
Bombay and is liable to ‘be heard according to the Original Side Rules; and 
© (v) that, therefore, the preHminary objection should be upheld and entertain- 
ment of the petition on the Appellate Side of the High Court is not justified. 


Tue facts are stated in the judgment. 


Special Civil Application No. 1538 of 1973. 

-4.@. Kalsekar, with V.H. Patil and-Damodar Shetty and R.M. Parikh, , for 
the petitioner. 

V.H. Gumaste, Government Pleader, for the State of Maharashtra, 

R.B. Jethmalam, with Miss Rant R.B. Jethmalani and S.B. Jaisinghani, 
for the All India Bar Council: 

M.V. Paranjape, R.W. Adik and D.R. Dhanuka, with S.M. Jhunjhunwala 
and K.R. Dhanuka, for the Maharashtra Bar Council. 

H. M. Seervas, Advocate General, with I. M. Chagla, instructed by Gagrat 
& Co., for the Bombay Bar Association. ` 
f aa A. Rane, with M.L. Pendse, for the Advocates Association of Western 
n 

Askok H. Desas, instructed by Mulla and Mulla, for the Incorporated Law 


Society. 


~ 


K.K. Singhaw, D.S. Parikh, W.S. Deonant, P.K. Pand, 8.B. Patil and 
8.K. Munsif, for the City Civil and Sessions Court Bar Association, Bombay. 

‘Mahesh Bhatt, with F.D. Damanda, for the Bombay Advocates Association 
Presidency Small Cause Court and the Labour Law Practitioners Bar Asso- 
ciation. 

H.K. Shah, with M.B. Mankad, for the Girgaon Courts Bar Association. 

S.A. Neemuchwalla, with M. Babu, for the Presidency Magistrates Court 
Bar Association. 

Mahendra Gil, with A.G. Parikh, for the Andheri Court Bar Association. 

D.R. Dhanuka, with Af. Babu, for the Bandra Court Bar Association, 


1 [1948] A.LR. Bom, 441, 8.c.45 Bom. L.R. 880. 
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Civi Application No. 2415 of 1978. 
M.Y. Paranjaps, R.W. Adik, K.R. Dhanuka and 8.M. ii for 
the petitioner. 


DESHPANDE J. The petitioner, an advocate of this Court, seeks to challenge 

the validity of Rules 35 and 623 of the Bombay High Court (Original Side) 
Rules, 1957, in thia petition under arts. 226 and 227 of the Constitution of 
India on the ground of the said Rules being violative of arts. 14 and 19 
thereof as also the provisions of the Advocates Act, 1961. A writ directing 
Union Government to enforce s. 30 of the said Act also is sought. This peti- ` 
tion was lodged and received at the Appellate Side. Notice before admis- 
sion was directed to be issued by Vaidya and Dudhia JJ. to the respondents 
and certain other interested institutions, in view of the importance of the 
points raised, when the matter was placed for admission on July 9, 1973. 
The petition has been placed before us for admission, on the appearance of 
the respondents, ete., as per order of the learned Chief Justice. 
Bench for constitutional matters could not hear it earlier due to an objec- 
tion raised by Mr. Desai that one of the learned Judges was a member of 
the delegation opposing guch Rules. The learned Advocate General and Mr. 
Ashok Desai raised a preliminary objection to the competency of this Bench 
to entertam the petition on the Appellate Side. We have heard them and 
Mr. Kalsekar, learned advocate for the petitioner, as also Mr. Paranjape, Mr. 
Singhavi, Mr. D. R. Dhanuka, Mr. M.A.,Rane, Mr. H.K. Shah and Mr. Mahen- 
dra Gill, learned advocates appearing for different institutions and the learned 
Government Pleader, all of whom supported the petitioner. 

‘This High Court, since its establishment -in 1862 under the Letters Patent, 

mi been exercising original as well as appellate jurisdiction and its function- 
is regulated by ‘the oe High Court (Origmal Side) Rules, 1957’ and 
‘Rules of the High Court of Judicature at Bombay, Appellate Side, 1960’ 
(hereinafter referred to respectively as ‘O.S. Rules’ and ‘A.B. Rules’). Bales 
also provide for disposal of petitions under arts. 226 and 227 of the Consti- 
tution. Supervisory jurisdiction of the High Court under art. 227 of the 
Constitution is exclusively vested in a Bench on the Appellate Side and juris- 
diction of either of the two wings of this Court under art. 226, however, 
depends upon whether ‘‘the matter in dispute’’ arises substantially in Gres- 
ter Bombay or beyond it, the same being exercisable by the Original Side in 
the former case and by the Appellate Side in the latter case. This is not 
made dependent on the matter being in fact of an original or appellate nature. 
The contention of the learned Advocate General and Mr. Desai is that the mat- 
ter in dispute, on averments in the petition, must be said to have arisen, at 
any rate, substantially within the limits of Greater Bombay and the petitioner 
cannot be permitted to avoid the impact of theae Rules and choose his own 
forum by merely quoting art. 227 in the title and prayer clause of the peti- 
tion, when it is not attracted or by merely making a pretence of the dispute 
having arisen beyond Greater Bombay by referring to non-existing facts to 
attract the Appellate Side jurisdiction under art. 226. 

This takes us to the close serutmy of the facts averred. One Joglekar of 
Mahad in Kolaba District, filled a Company Petition through the petitioner on 
the Original Side of this Court. Rule 35 disables any advocate from appear- 
ing in any such matter unless instructed by an attorney or unless he happens 
to be a Supreme Court advocate. The Assistant Master virtually declined to 
receive this petition expressing doubt about the petitioner’s competency to 
s0 file it without complying with the Rules. It is not disputed that Chamber 
Judge’s authority to receive or refuse to receive such documents under Rule 89 
is delegated. to the Assistant Master under Rule 96 sub-rules 1 and 10 of the 
O.S. Rules read with rule 6 of Companies (Court) Rules, subject to his (the 
Chamber Judge on the Original Side) over-all supervision. The real grievanco 
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of the petitioner is that Rule 35 is invalid being violative of arta. 14 and 19 
of the Constitution and provisions of the Advocates Act and the order of the 
Assistant Master is violative of his unrestricted right to practise as an Advo- 
cate in this Court without regard to whether the matter is cognisable by the 
Original or Appellate Side and without being instructed by any attorney or 
enrolling himself as Supreme Court advocate. His further grievance is that 
failure of the Union Government to enforce s. 80 of the Advocates Act and piece- 
meal enforcement of the provisions of the said Act has perpetuated such dis- 
abilities. He thus claims relief under arts, 226 and 227 of the Constitution. 

Article 227 vests this Court with supervisory jurisdiction over subordinate 
Courts and tribunals. Order of the Assistant Master in compliance with 
the O.S. Rules amounts to the order of this Court itself. It is difficult to see 
how this Court can exercise supervisory jurisdiction over itself. Secondly, 
the petitioner is shown to be a resident of Bombay. He appears to be prac- 
tising in Bombay, having his office in Bombay. The Company Petition giving 
rise to the present claim of unrestricted right to practise was filed on the 
Original Side of this Court in Bombay. His right ia denied to him by an 
Officer or Court whose seat is located in Bombay. The rules under which 
such right is denied are passed and promulgated in Bombay by the High Court 
seat of which is in Bombay. Unfettered right to practise ig claimed for appear- 
ing on the Original Side which functions only in the city of Bombay. The 
matter in dispute thus must be deemed to have arisen in Bombay on these 
undisputed facts. Thus, this petition attracts Rule 628 of O.S. Rules and 
consequently excludes the application of Rule 1 of Chapter XVII of the A.S. 
Rules. Entertainment of this petition in the absence of applicability of art. 227 
and Rule 1 of A.S. Rules on the Appellate Side, on the face of it, is not autho- 
Tised and objection raised appear to be well founded. 

There is not much substance in the contention of Mr. Kalsekar that this 
objection must be deemed to have been over-ruled by the Division Bench of 
this Court when notice before admission of this petition was ordered to be 
issued in spite of the office objection. In the first instance, there is no such 
specific order, not to speak of any speaking order. Secondly, the respondents 
cannot be prevented from agitating such an objection after their appearance. 

It is true that the case is referred to this Bench by the learned Chief Justice 
by a specific order. Such an order is referable to Rule 623 of the O.S. Rules 
under which it is open to the Chief Justice to refer the matter to Division Bench, 
if he so considers necessary. Such inference is, however, not possible in the 
facts of this case. Ordinarily, such reference is made, when under Rule 59 
single Judge hearing the matter on the Original Side, so opines. Nothing 
can also prevent the Chief Justice himself from so referring the matter to 
Division Bench, if he thinks it necessary. There is nothing, however, to indi- 
cate that the Chief Justice had done so in exercise of his powers under this 
Rule. On the contrary, circumstances in which the matter is shown to have 
been referred to us militate against his having acted under Bule 623. 

All the learned advocates strongly urged that the Assistant Master is a 
subordinate Court or Tribunal within the meaning of art. 227 of the Consti- 
tution, and thus his order is amenable to this Court’s such supervisory Juris- 
diction. The contention is indeed untenable. The Assistant Master is an offl- 
cer of this Court. Administrative supervision ‘over his ministerial acta ob- 
viously is vested in the Chief Justice by virtue of his powsr of appomtment 
under art. 229 of the Constitution. Judicial powers delegated to him, in limit- 
ed spheres are, however, according to O.S. Rules, subject to the supervision 
by the Chamber Judge. It is impossible to trace such superintending or super- 
visory powers over him to art. 227. Orders passed by him and acta -done 
by him are indeed the orders and the acts of the High Court itself.. Arti- 
cle 227 cannot be invoked to correct supposed or true errors of the Judge-or 
the Officers of this Court. It is difficult to conceive of subordination :of any 
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Judge, or of such a exercising the delegated powers of the Judge to 
their own High Court 

Mr. Shah’s reliance on the judgment in the case of Mohanlal v. Reshaulat 
to support his contention that the Assistant Master is a statutory Court or 
tribunal is misconceived. The learned Chief Justice in that case was dealing 
with the office of the Taxing Master created under the Court-fees Act: In 
the present case, Registrar or Prothonotary or Assistant Master, referred to 
in Company (Court) Rules are not the creature of these Rules. Rule 6 there- 
of in terms makes O.S., Rules applicable to all proceedings under the’ said 
Companies (Court) Rules. It is difficult to think of any act or order of any 
Judge or his delegates under these Rules, excepting as being the act or prose 
of this Court itself. 

We do not propose to rest our judgment on the absence of necessary aver- 
ments in the petition as to the application of art. 227. We would have al- 
lowed necessary amendment of the petition, had we been satisfied about its 
application. But nothing was urged before us on this count except contending 
that the impugned order must be deemed to be of a subordinate Court. It 
is difficult to see how the distinction between administrative, ministerial or 
judicial powers of any officer of this Court and power of the High Court to 
interfere in judicial or administrative functions of subordinate Courts of tri- 
bunals is relevant to the point before us. Article 227 conceivably has no ap- 
plication whatsoever. Reference to the cases of Hari Vishnu v. Ahmad nae 
and A.G. Eaei v. C.V. Jethwani, respectively, is unnecessary. 

Mr. Kalsekar and all other learned advocates supporting him relied on the 
avermenta in para. 8 and the prayer for a writ in the petition directing res- 
pondent No. 3 Union Government to implement s. 30 of the Advocates Act. 
The grievance is that the Act is aimed at conferring unfettered rights on the 
advocates to practise before every Court, tribunal and authority in any’ part 
of India and s. 30 in the Act has been engrafted with this end in view. But, 
notwithstanding the expiry of twelve years from the passage of this enact- 
ment, the Union Government has not implemented the said s. 80 in spite of re- 
presentations from the advocates and the Bar Council. This inaction, it is 
urged, has resulted in perpetuation of the present unintended disabilities and 
the invidious discrimination between the members and members of the Bar 
and adversely affected right of the petitioner to practise in any part of India 
and before any Court and tribunal or authorities therein. Mr. Dhanuka also 
appearing for the petitioner made an application for amendment of the :peti- 
tion by introducing para. 8A therein indicating how restrictions on thé ap- 
pearance of advocates before the authorities created under the enactments 
referred to in the said para.’ will vanish on enforcement of s 80 
of the Act. It was contended that as the seat of the Government of India 
is in Delhi and seat of such authorities happen to be situated beyond Bombay, 
the dispute with regard to this prayer at any rate arises substantially, if not 
wholly, without Greater Bombay, and as such Appellate Side’s jurisdiction 
under art. 226 is attracted. We are taking these avermenta also into actount 
for deciding the preliminary objection, as we would have granted leave to 
amend readily, had this amendment been of any help to the petitioner. Several 
other objections as to the validity’ of such interpretation of s. 30 or to the 
possibility of the petitioner’s succeeding ultimately in getting writ issued in 
this Court, shall have to be ignored at this stage as the same are not connect- 
ed with the interpretation of the relevant O.S. or A.S. Rules or the Cope 
tency of either of the two wings to entertain this petition. 

In our opinion, facts in para. 8 or intended para. 8A and the prayer aie 
based thereon do not make any difference. In the first instance, ever the 


1 [1948] A. L R. Bom. 441, s.c. 45 Bom. ek aaa Bom. 985, 8.0. 63: Bom. 
2 [1955] A.LR. 8. C. 388. 
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prayer for direction to implement s. 30 cannot be divorced from his Main 
grievance of the appearance being wrongly denied to him by this Court in 
his Company Petition. Implementation of s. 30, in the context, is inseparably 
interlinked with his claim to practise as of right in every Court and tribunal 
inelnding on the Original Side. Matter in dispute thus still continues to be 
the same, i.e. unfettered right to practise on the Original Side, denied to 
him. Secondly, consideration of his grievance against the restrictions placed 
by Rule 35 and the enactments referred to in intended para. 8A on his right 
to practise cannot be isolated from the place of his residence and practice, 
which is shown to be Bombay, in para. 1 of his petition. The qnestion of 
these restrictions and fetters in the case of the petitioner is obviously linked 
to the area of his professional activities, which on averments is confined to 
Bombay. Thirdly, the mere fact of the Union Government’s seat being in 
Delhi cannot transfer the matter in dispute from Bombay to Delhi, when 
real dispute centres round the right ‘to practise in Bombay, whether on the 
Original Side or before any other authorities created by other enactments. 
Rule-makera appear to have advisedly made the jurisdiction of either wings 
to depend on place of not accrual of ‘‘cause of action” but of “‘matter in 
dispute’’. It is the impact of the orders, and not the place of issuance thereof 
that counts. Distinction between the two expressions is too transparent to 
need moré discussion. Seat of the Union Government is thus irrelevant factor. 


It was, however, contended that authorities under the enactments referred 
to in intended para. 8A may have their seats or sittings beyond Greater Bom- 
bay. His right to practise before such authorities does raise a ‘‘matter in 
dispute’’ which can be said to have arisen im places outside Greater Bom- 
bay, where the said authorities hear causes. This contention has also little 
merit. Averments in the petition do not show that he commands India-wide 
practice nor do these even go to assert that he holds any briefs before such 
authorities beyond Greater Bombay. The petition is conspicuously silent about 
the extent of such professional activities. No such indication was even hinted at 
at the Bar. Even so, some possibility of the petitioner getting briefs in imme- 
diate or distant future for appearing before such anthorities cannot be theoreti- 
cally raled out. In the absence of anything more, any such possibility and 
consequently its giving rise to dispute is far fetched indeed, if not imaginery. 
Even if the possibility is taken to be a certamty, such dispute as to right 
to practise still cannot be said to arise substantially outside Bombay. The 
dispute as to unfettered right to practise covers the entire field of his pro- 
fessional activities which ordinarily is limited to Bombay. The possible ex- 
tension of dispute along with extension of his professional activities beyond 
Bombay cannot make difference to where such dispute substantially arises. 
Such dispute shall have to be held as arising substantially in Bombay even 
after taking into account the possibility of his getting some briefs by chance 
to appear in Court, Tribunal or Authorities outside Greater Bombay. Stray, 
occasional, possible futuré such chances cannot affect or deflect the substance 
of the dispute and consequently the forum. The substance of the dispute 
naturally must be deemed to have arisen at the ordinary place of residence 
‘and practice, i.e. im Bombay. Reliance by Mr. Shah on the judgment in the 
ease of Unsted Motors (India), Lid. v. State of Bombay,* is of no material 
use, as in that case imminent danger of illegal impost in violation of the funda- 
mental right of the petitioner was found to exist. Threat to the supposed 
right to practise of a Bombay practitioner before authority outside Bombay 
is too remote or far fetched. apart from the said grievance forming only a 
minor part of his principal grievance in the facts of this case. 


Mr. Dhanuka tried to draw some support from art. 226(7A) of the Constitu- 
tion and contended that the words ‘‘cause of action’’ in sub-art. k have no 


4 (1952) 55 Bom, L. H. 248. 
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different connotation from the words ‘‘matter in dispute’’ in Rule 623 of 
O.S. Rules or Rule 1 of A.S. Rules. Even assuming, without accepting, that 
it is so, the same cannot make any difference to the point as to where substan- 
tially the cuse or dispute can be said to have arisen in this case. Sub- 
article (14) only enables the High Court to issue writs against the authorities 
located beyond its territorial limits, if the cause of action arises within its 
limits. It is difficult to see what bearing the ee or the principle implicit 
in this sub-article can have on the controversy before us. Reliance on the 
judgment in the case of Damomal v. Unton of India, thus, is misconceived. 
The petitioner’s right to move the High Court for exercise of its power under 
art. 226 to compel the Government of India to do the needful, if circumstances 
go justify, is not challenged. The controversy is only with regard to whether 
such petition lies before the Judge on the Original Side or the Bench on the 
Appellate Side. 

It is true that ordinarily when the vires of an Act or rules is challenged, 
the petitioner challenging such vires is not driven to agitate such claims 
before the very authorities, who are the creatures of such enactments or the 
Rules. But it is so done because such authorities are incompetent to ad- 
judicate on the validity or otherwise of such enactments or the Rules. This 
cannot be said to be true of High Court either on the Original Side or on 
the Appellate Side. The High Court is mvested with the powers of the 
judicial review under art. 226 of the Constitution of India. The contention of 
Mr. Paranjape, therefore, that the petitioner should not be driven to comply 
with the Rules, the validity of which he seeks to challenge in this writ appli- 
cation, is without any merit. 

In the result, therefore, the preliminary objection is upheld. We accord- 
ingly hold that the petition is virtually under art. 226 of the Constitution 
and the subject-matter therein substantially arises within the limits of Greater 
Bombay and as such the petition is liable to be heard in accordance with the 
O.S. Rules. The entertainment of the petition on the Appellate Side is not 
justified: 

Office to take notice of this and send the papers to the concerned seczion of 
the Original Side for disposal in accordance with the Rules. 


Order accordingly. 


CRIMINAL APPELLATE. 


Before Mr. Justice Bhasme. 


P. K. KANE v. FAROOK KHOORDAYAR IRANI.* 

Prevention of Food Adulteration Act (XXXVII of 1954), Secs. 16(1) Œ), (c), 101) (8), 
11—Prevention of Food Adulteration Rules, 1955, Rule 23—Food Inspector demand- 
ing ice-cream for sale for analysie—Accused offering required quantity to Inapector, 
but not on sale—Whether conduct of accused constitutes obstruction to exercise of 
powers of Food Inspector. . 

Where an accused vendor, though he refused to sell ice-cream as a sample for 
analysis to the Food Inspector, not anly did not make any objection to the taking 
of the sample by the Food Inspector but had, in fact, offered 900 grams of ice- 
cream to the Food Inspector which he had demanded, it was held that, under the 
circumstances, no offence under g. 16(1)(b) and (c) of the Prevention of Food 
Adulteration Act, 1954, can be said to have been committed. 


5 ee Doin L. R. 474. No. 487 of 1971, reversing the order of oon- 
* Decided, 
peal No. 1867 = 1979, from the orders of ALO), Po Judicial Magistrate, First Class 
aoquittal y Rege, Additional , Poona, in Reg. Trial Case No. A.W. 
Sessions aes Poona. in Criminal Appeal 8991/1971. 


¢ 
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Quaere: Supposing the Food Inspector after accepting the ice-cream offered 
price thereof to the accused and he refused to accept the same, whether that would 
have constituted obstruction to the exercise of powers by the Inspector? 


A.C. Agarwal, for the complainant-appellant. 
J.A. Barday, Assistant Government Pleader, for the State. 
G.A. Panna and N.M. Gunjatker, for the original accused. 


Buasue J. Respondent No. 1 was convicted by the Special Judicial Magis- 
trate, First Class, Poona, for an offence under s. 16(1)(b) and (c) of the Pre- 
vention of Food Adulteration Act and sentenced to suffer simple imprison- 
ment for six months and to pay a fine of Rs. 1,000 or in default of payment 
of the fine to undergo further simple imprisonment for two months. He pre- 
ferred an appeal against the order of conviction and sentence and the learned 
Additional Sessions Judge, Poona, allowed the appeal and directed the ac- 
quittal of the respondent. This appeal is directed against the order of ac 
quittal and is filed by the Food Inspector, Poona Municipal Corporation, who 
was the complainant in the proceedings. A few facts leading to this prose- 
cution are as follows: 

On May 25, 1971 at 5.0 p.m. the appellant as Food Inspector visited Lucky 
Restaurant and found the accused at the counter engaged in selling various 
food articles. There was icecream for sale in the freeze. The appellant 
disclosed his identity and demanded the ice-cream for sale for analysis by offer- 
ing the price. As the accused refused to sell the same for analysis, the ap- 
pellant called panchas and in their presence drew up a panchanama. He filed 
a complaint charging the accused with the commission of an offence under 
8.16 of the Food Adulteration Act, as the accused by his refusal to sell ice- 
cream prevented him from taking a sample as authorised by the Act and also 
prevented him from exercising the powers conferred on him by or under the 
Act. 

At the trial the accused pleaded not guilty and in his statement he sub- 
stantially admitted the facts alleged by the prosecution but according to him 
he had never refused to give the sample of icecream to the Food Inspector. 
It is not necessary to set out here the vartous other facts alleged by him. This 
appeal can be digposed of on consideration of a few admitted facts. 

It appears that the appellant asked the accused to give him a sample of the 
ice-cream. There is some controversy about the fact whether the appellant 
opened the freeze or the servant of the accused was responsible for opening 
it. But the appellant has admitted that the servant of the accused had taken 
out the ice-cream weighing about 900 gms. The quantity was weighed. But 
the only accusation of the appellant is that the accused refused to sell this 
quantity to the appellant. This appears to be the position from the evidence 
of the appellant, the evidence of panch witness Salunke and the contents of 
the panchanama, The question to be considered is whether any offence or 
the offence under s. 16 of the Food Adulteration Act is committed by the ac- 
cused. 

Mr. Agarwal, who appears for the appellant, submitted that these admitted 
facts will constitute an offence under s. 16(7)(6) and (c) of the Food Adul- 
teration Act. Under s. 16(7)(b), a person shall be punishable with impri- 
sonment for a term which shall not be less than six months but which may 
extend to six years and with fine, which may not be less than Rs. 1,000, if he 
prevents a Food Ingpector from taking a sample as authorised by the Act or 
prevents a Food Inspector from exercising any other powers conferred on him 
by or under this Act. As minimum penalty or punishment is prescribed by 
the statute, it is a serious offence. Like any other criminal offence the pro- 
secution will have to establish by convincing evidence, the essential ingre- 
dientas of the crime. 
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-~ Mr. Agarwal submitted that this is a case where the accused had prevented 
the Food Inspector from taking a sample as authorised by the Act. Mr. 
Agarwal referred to the evidence of the prosecution witnesses including the 
Food Inspector and the panch. The Food Inspector, according to the English 
Notes of evidence, has made the following statement in his examination-in- 
chief ; 

“ ..The accused refused to give sample of ice-cream for analysis. I requested him 
on and often in the presence of penchas and otber persons but he refused to give 
sample.” l 
In croæw-examinstion he has given the following admission: 

“The accused told me to open the freexe and see the ice-cream, So his servant 
opened the freeze. The servant was weighing 900 grams ice-cream as I was demand- 
ing. Then I came to the accused and demanded the same by sale. I was to prepare 
the receipt in case of such sale. Ee open coreg Sore ne gener Mee ore 
sale,” 

As the statements made by him appeared to be somewhat ambiguous, I have 
referred to the Marathi record of his evidence. In examination-in-chief the 
following statement is recorded : 


sa tatstex ware fate saaa ariere eorecit Het a fh arh merat 
mider awa nRa ote earth aere fee, at artare firari q oe ate 
aaa fd sai cardt wer tere aware fear.” 
In the cross-examination he admits: 

Career AE ter eee ft ere: widt seek ant apr aiek 
aw wer dt miaa sad fee dt ares fea arise at made gare 
eet grat ares wat fana Fe ard ada Fay Borer.” 

Substantially the evidence of panch Salunke is to the same effect. If these 


are the facts, then it cannot be said that the accused prevented the Food Ins- 
pector from taking a sample. 


` Realising this position Mr. Agarwal submitted that at any rate the accused 
will be guilty of an offence under s. 16(2)(c) of the Act. Mr. Agarwal sub- 
mitted that the Food Inspector is required to purchase the sample for the 
purpose of analysis. As the Food Inspector was obstructed in the discharge 
of his duties when he tried to purchase the sample, the accused must be held 
guilty of the offence. Mr. Agarwal relies on s. 10 of the Act. Section 10(/) 
(a)(i) provides: 
" “10. (1) A food Inspector shall have power- 
(a) to take samples of any article of food from— 
(f) any person gelling such article;” 
But this section must be read with cl. (3) of the same section which may be 
reproduced here: 
“(3) Where any sample is taken under clause (a) of sub-sectlon (1) or sub- 
section (2), its cost calculated at the rate at which the article is usually sold to the 
public shall be paid to the person from whom tit is taken.” 


If these provisions are read together, then it is clear that the Food Inspector 
can always take samples for analysis and pay the price of the article which 
may be calculated by him, according to the- rate at which the said article is 
sold to the public. It is clearly implicit in this provision that the payment 
of price is not to depend upon the price quoted by the person from whom the 
same is taken. In the present case the only allegation against the accused 
is that he refused to sell the article as a sample for analysis to the Food Ins- 
pector. He has not alleged any obstruction to the taking of the sample of 
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ice-cream from the freeze. Admittedly the required quantity weighing 900 
grams was taken out by the servant of the accused from freeze and offered 
to the Food Inspector. It was further submitted that the Food Inspector 
should have proceeded to exercise his other powers under the relevant pro- 
vision of the Act after taking the sample. There is no doubt that the Food 
Inspector demanded only 900 grams of ice-cream for analysis. There is some 
discrepancy in the English version and the Marathi version about the quan- 
lity of ice-cream demanded by the Food Inspector. Under Rule 22 of the 
Prevention of Food Adulteration Rules, 1955, the Food Inspector is required 
to take a certain quantity of sample. Rule 22 preseribes the quantity of 
sample to be sent to the public analyst for analysis as specified below: 


SL No. Articles of food. Approximate quantity to 
i be supplied. 
223 ' Ice-cream and mired -> 300 grams. 


ki ice-cream. 


Under s. 11(/) (b) of the Act a Food Inspector taking a sample 
of food for analysis has to divide the sample into three parts. He 
has to mark, seal or fasten up each part in such a manner as its 
nature permits. Under s. 11(/)(c) he has to deliver one of the parts to the 
person from whom the sample has been taken. Under cl. (s$) he has to send 
another part for analysis to the public analyst and under cl (ss) he has to 
retain the third part for production in case any legal proceedings are taken 
or for analysis by the Director of the Central Food Laboratory under sub-s. (2) 
of sg. 13, as the case may be. In view of these provisions, the Food Ins- 
pector must have demanded 900 grams of ice-cream. There is no Provision 
anywhere in the Act which compels the person from whom the sample is taken 
to sell the same to the Food Inspector. No doubt, it is obligatory on the Food 
Inspector under s. 10(3) of the Act, where any sample is taken, to calculate 
its cost at the rate at which the article is usually sold to the public. In the 
present case the Food Inspector should have accepted the quantity of ice-cream 
which was offered to him and then proceeded to exercise his other powers un- 
der the relevant provisions of the Act. He should have calculated the price 
and offered the same to the person from whom the sample was taken. As- 
suming, he had done so and then the person had refused to accept the money, 
then the question may have arisen whether that constituted any obstruction 
to the exercise of powers of the Food Inspector under the relevant provisions 
of the Act. But it is not necessary to decide the question in the present case. 

The aceused has not objected to the taking of the sample and had, in fact, 
offered 900 grams of ice-cream to the Food Inspector. Facts found disclose 
no offence under s. 16(/)(6) and (c) of the Act. 

In the result the appeal. fails and is dismissed. 

> Appeal dismissed. 


wer 
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APPELLATE CIVIL. 


Bafore Mr. Justice Vaidya. 


JANARDHAN CG. UPADHYE v. RAJNI PATHIL.* 

Civil Procedure Code (V of 1908), Sec. 9,.0. XXXIX, R. 2—Civil Court whether possesses 
jurisdiction in disputes essentially of indoor management between members of poli- 
tical party—Temporary injunction, grant of—Specific Relef Act (£ of 1963), Sec. 41. 

Under #. 9 of the Code of Civil Procedure, 1908, a civil Court has no jurisdic- 
ton to adjudicate upon disputes arising between members of a political party which 
dispute essentially belongs to the indoor management of political matters such as 


doctrine of indoor management should apply to such cases and Courts should aordi- 
, narily refuse to interfere. 
To justify issue of a temporary injunction under O. KXXIX, R. 2 of the Code af 
Civil Procedure, 1908, not only the case must be such that an injunction is the appro- 
_ priate reHef but there must be the further ingredient that unless the defendant is 
restrained forthwith irreparable injury or inconvenience may result to the plaintiff. 
Where, therefore, prima facie the dispute was one relating to the internal organixa- 
tion or affairs of a polttical party and the plaintiff had no express right under the 
Constitution of the party to challenge an election while it was being held on the 
basis of the Register of the party, it was held that no temporary injunction to hold 
the election could be granted in such a case particularly as it was at the instance 
of a plaintiff who has not only himself participated in the election but who has 
also been elected. 
Leigh v. Nat. Union of Railwaymen,! distinguished. 
Vijai Pratap Singh v. Ait Prasad’ and Nusserwandt Merwan Panday v. Gordon,3 
referred to. 


G. A. Thakkar with 8. D. Parekh and S. H. Doctor, instructed by Matybhas 
Jamettram & Diwan, for the appellants. 

M.V. Paranjape with B.A. Desas, instructed by Khanibatia dé Nalin Kapadsa, 
for respondent No. 3. 

R.W. Adik with N.H. Gursahant, instructed by Khambatta & Nalin Ka- 
padsa, for respondent No. 6. 

Ajit Mehia with M. B. Rels, instructed by Khambatia & Nalin Kapadia, for 
respondent No. 8. 


Vawra J. The above appeal arises out of a dispute raised by the appellants 
relating to the election of office-bearers of the various organs of the Bombay 
Pradesh Congress Committee constituted under the Constitution of the Indian 
National Congress and the Rules of the Indian National Congress as well as 
the rules called ‘Constitution of the Bombay Pragesh Congress Committee’. 
The appellants have filed Suit No. 10386 of 1972 in the Bombay City Civil 
Court on November 20, 1972, seeking leave to institute that suit on behalf 
of the numerous ‘active members’ of the B.P.C.C. and praying for an injune- 
tion restraining the defendants, who are the office-bearers of the B.P.C.C., 
from proceeding with the proposed organizational election to the B.P.C.C. 
commenced from November 21, 1972. 

The plaintiffs-appellants have challenged the organizational elections on three 
grounds: (1) that the permanent register required to be maintained under 
Rule 2. framed under Article VI of the Constitution of Indian National 


*Decidod, November 23, 1973. Appeal No. Suit No. 10886 of 1972. 
488 of 197% from order (with Civil Appeal No. 1 1068] ATR. All. 808, 
9088 of 1972), against the decision of G. H. 2 [1966] ALR. All. 805 
Guttal, Judge, City Civil Court, Bombey in 8 (1881) LL.B. 6 Bom. 266, 

} 
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Congress was not maintained in accordance with the rule because (a) the date 
of enrolment as active members, (b) serial number of the active membership 
enrolment form, (c) date of enrolment as primary member, (d) serial num- 
ber in the primary membership register, and (e) the date of payment of 
renewal subscription were not shown in the register. Plaimtiff No. 1 had filed 
objections to the entry of names of sixty-eight persons as the sixty-eight persons 
were not qualified to be active members of the Indian Nationgl Congress for 
one or the other of the reasons mentioned in the objections a proforma of which 
is annexed to the plaint at exh. ‘‘C’’ which runs as follows: 

“To 

The President, 

Malad Ad-Hoc District Committee, 

Goregaon, 

SUB: OBJECTIONS TO THE ACTIVE WORKER 
Sir, 

As directed by the B. P. C. C. vide its circular dated 2ist September 1972, I am 
fling my following objections and claims before you, which are taken without prejudice 
to one another and alternatively. I request your goodself to forward my objections and 
claims to the scrutiny committee appointed for the purpose. I also request you to dis- 
pose of the objections In my presence by giving me personal hearing. I demand in- 
spection of the Original membership Books. 

OBJECTIONS OF CLAIMS: 

1. That he is not a primary member for 365 days prior to his enrolment as an 

active worker. 

2. That he is not a Khadi wearer. 

3. That be is a permit holder (Liquor and/or wine: 

4. That he cannot be an active worker as he has not enrolled 25 clear members 

himself, 


excluding 

5. That he has enrolled duplicate members. 

6. That he has enrolled a primary member/members already enrolled by another 
member. 

7. That he is netther a resident nor has he any business or place of employment 
within Malad District. 

8. That he has openly opposed the official Congress candidate at the midterm Parlia- 
mentary elections and opposed the Congress policies and programmes. 

9. That he has not enrolled 25 or more members from the single unit, 

10. That be has come from Congress (O)/Jana Sangh/Shiv Sena/Swatantra Party. 


Thanking you, 
Yours faithfully, 


( ) 
ACTIVE WORKER. 
Copy to: 


1. The Pradesh Scrutiny Committee, Bombay. 
2. Shri Vyalar Ravi, MP. and Observer appointed by the A.LC.C.” 


Neither the objections nor the appeals filed by plaintiff No. 1 against the 
entries of these persons in the register of active members were decided by 
the authorities set up by the Constitution of the Indian National Congress. 
(2) About 8,000 members who were entitled to be ‘active members’, were not 
shown as ‘active members.’ and (3) -Whereas the Constitution provided for 
only 12 ad-hoc District Congress Committees, the respondents-defendants had 
created unauthorisedly 28 District Congress Committees and 170. Block Con- 
gress Committees in contravention of Article IV and Article V of the Consti- 
tution of the B.P.C.C. though the procedure necessary for amending the Con- 
stitution as laid down in Article XX XIII was not followed. 
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Soon after the suit was filed, the plaintiffs took out a Notice of Motion for 
an ad interim injunction before a Judge of the City Civil Court who heard both 
the parties and refused the ad interim injunction on November 21, 1972. The 
learned Judge found: (1) that the plaintiffs failed to establish any substantial 
injury to them as a result of the proposed elections; (2) that the plaintiffs 
were aware of the programme of the elections and the places where the elec- 
tions were to be held in advance; (3) that plaintiff No. 1 himself filed a nomi- 
nation for election as a Unit Member on November 17, 1972 and has acquiesced 
in the election and (4) it was open to the plaintiffs to file an Election Petition 
under the Constitution of the Indian National Cosgress; and hence it was not 
jost or proper to stop the elections. The said decision of the Judge of the 
City Civil Court is challenged in the above appeal. 


It was contended on behalf of the appellants that the organizational elections 
being conducted in respect of the B.P.C.C. Offices were manifestly in con- 
travention of the Constitution of the B.P.C.C., the Constitution of the Indian 
National Congress and the rules made thereunder and hence there was a strong 
case for the plaintiffs to stop the election being held against the Constitution, 
as the objections raised by plaintiff No. 1 with regard to sixty-eight members 
were not decided in accordance with the Constitution and more than 3,000 mem- 
bers who were entitled to participate in the election as ‘active members’ of the 
Congress were not included in the list of members and the election was proteed- 
ing on a footing of there being 28 District Congress Committees and 170 Block 
Congress Committees which were not authorised by the Constitution. In isup- 
port of this argument, reliance was placed on Leigh v. Nat. Union of Railway- 
men! and the decision of a single Judge of the Allahabad High Court in Vijas 
Pratap Singh v. Aju Prasad. 


It was, however, fairly stated on behalf of the appellants that the Peda 
injunction was sought under O. XXXIX, r. 2 of the Civil Procedure Code, 
as the plaintiffs were relying on the Constitution and the rules which im the 
eye of law constituted a contract between the members of the B.P.C.C. and the 
election was being held in breach of the Constitution which im law amounted 

to breach of the contract. 


It is well established that for granting an interim injunction under 
O.XXXTX, r. 2, there must be a prima facte case made out by the plaintiff for 
perpetual injunction. It is also well established that the Court will not grant 
a temporary injunction before the hearing in every case where a perpetual 
injunction might fitly be granted at the hearing; for to justify a temporary 
injunction, not only must the case be such that an injunction is the appropriate 
relief, but there must be the further ingredient that unless the defendant is 
restrained forthwith by a temporary injunction irreparable injury or incon- 
venience may result to the plaintiff before the suit is decided upon its merits. 


I do not think that, having regard to the facts and circumstances of'the 
present case, either of these conditions is fulfilled by the appellants.. Prima 
facie, the dispute is one relating to the internal organization or affairs of a 
political party. Plaintiffs have no, express right under the Constitution of 
the party to challenge an election while it is being held on the basis of ,the 
Register of the party. The appellants are unable to cite any decision of any 
Court, Indian or foreign, where a civil Court has granted an injunction res- 
training an election of a political party being held, particularly at the instance 
of a person who has himself participated in the election, like plaintiff No. 1 
in this case, and who has been elected in the election. The qualifications and 
disqualifications for being included or excluded from the Register of Members 
of a political party are for the political party concerned to regulate. There is 
no law enabling Courts to interfere in such matters 
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It is only when the guit is of a civil nåture that the civil Court has juris- 
diction under s. 9 of the Civil Procedure Code. Whether sixty-eight members are 
not qualified or 8000 members are qualified or whether 170 Block Committees - 
are properly constituted are all questions relating to the political organizing 
of a political party. Courts cannot interfere with such, internal matters of 
a political party. In my judgment, prima facie, the. civil Court has no juris- 
diction under s. 9 to adjudicate. upon such disputes arising between members 
of a political party with regard to any of the essentially internecine or indoor 
management of political matters such as election of office-bearers, register of 
members or units of organisation or the qualifications based on abstaining 
from drinking or wearing habitually of Khaddar or past history of members 
or their present conduct. It may be that the civil Court may have jurisdiction 
if any proprietary interest of members or if any unjust and illegal expulsions 
of individual members are involved but where, as in the present case, the plain- 
tiffs themselves do not claim any personal relief but are asking merely the 
stopping of organizational elections, on the basis of the internal organizational 
qualification, disqualification, election machinery and details of working of a 
political party, I doubt very much whether a civil Court can entertain such 
a suit. . The general doctrme of indoor management must be applied in such 
cases and Courts should ordinarily refuse to interfere. No precedent, Indian 
or foreign, has been cited on behalf.of the appellants before me to show that 
any Court in any civilized country has authoritatively laid down that any 
such suit for interference with an organisational election of a political party 
can be imstituted. 


Further so far as this Court is concerned, it is also well established that the 
principles which should guide Courts in granting an injunction under 
O.XX XIX, r. 2 are similar to the principles laid down by the Legislature in the 
Specific Relief Act. (See Nusserwanji Merwanji Panday v. Gordon). See- 
tion 41 of the Spoecifle Relief Act, 1963, lays down that an. injunstion cannot 
be granted: 


(¢) to prevent the breach of a contract the performance of which would not be 
specifically’ enforced; 
H) 


(g) to prevent a continuing breach in which the plaintiff has- acquiesced; 

(h) when equally efficacious relief can certainly be obtained by any other usual 
mode of proceeding except in case of breach of trust; 

(i) when the conduct of the plaintiff or his agents has been such as to disentitle 
him to the amlstance of the court; i 

(G) when the plaintiff has no personal interest in the matter.” 


It is doubtful whether the Constitution of a political party which is no more 
than a contract in the eye of law can be specifically enforced. It is not dis- 
puted in this case that the plaintiffs have no personal interest in the matter, 
apart from their interest as active members of the B.P.C.C. in the working 
of the B.P.C.C. in accordance with the Constitution and the roles made there- 
under. On this ground alone, the temporary injunction has to be refused. 


Besides, it is not disputed that the B.P.C.C. by a Circular letter dated 
September 21, 1972 had notified a time-table beginning from the publication of 
preliminary list of primary and active members till the final publication of 
rolls. Thereafter the B.P.C.C. by & Circular letter dated October 6, 1972 
extended the time limita mentioned in the said Cirenlar dated September 21, 
1972. The B.P.C.C. and the various District Congress Committees formed 
the Pradesh Serutiny Committees and the District Serutiny Committees in 
order ta receive and decide all claims and objections regarding the preliminary 
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publication of the list of ‘primary’ and ‘active’ members. By the said Circu- 
lar letter dated October 6, 1972, the following time-table was published: 


Dates 

“L Primary Publication List of Primary and Active members by sub- ' 
ordinate and District Congress Committee, : 22-9-1972 
2., Filing of objections and claims before District Scrutiny Committee, 10-10-1972 
3. Decision by District Scrutiny Committee. . 17-10-1974 
4. Appeals before Pradesh Scrutiny Committee, 24-19-1972 
5. Decision by Pradesh Scrutiny Committees. 29-10-1972 
6. Final publication of Rolls. _ 5-11-1972". 


The elections, being organizational elections, are being held on the: ine of the 
final rolls published on November 5, 1972. The election programme is undis- 
putedly as follows: 
“TIMETABLE FOR ORGANIZATIONAL ELECTIONS—1972. 

Itth ‘November 1972. 

Notification af election time-table. 
17th November 1972. 

Piling of nominations for election of unit members from 5.00 pan. to 800 pan 
18th November 1972. 

Scrutiny and declaration of names af eligible candidates. 
20th November 1972. l 

Upto 8.00 pm—Withdrawals of Nomination papers. 
21st November 1972. j 


i EEA PEE TEREE TEE ON N ee EE E EA AE E 
of DCC and PCC Members. | 
ard November 1972. 
Election af DCC Members by Members of the Block Congress Committees and elec- 
tion of DCC Executive. : 
34th November 1972. 
Election of PCC Members by Electoral College comprising unit members of delegates 
constituencies. l 
25th November 1972. 
Election of Executive of PCC and AICC Members. 
10th December 1972. 
Election of Congress President.” 


It is stated on behalf of the respondents that the B.P.C.C. has its organiza- 
tions extending over the entire population of Greater Bombay; the number of 
primary members of the B.P.C.C. is 3,381,000; the number of active members 
as per the list, on the basis of which the elections are being held, is 8,588. 
Plaintiffs have efficacious ramedies against the breaches of the Constitution of 
their party in the Constitution itself. If the plaintiffs wanted any relief, in res- 
pect of sixty-eight members who were not qualified or in respect of 3000 menjbers 
who were qualified, they could not have waited till November 20, 1972 when 
the election programme had already started at great cost for the B.P. Co 
as organiring such elections among the various units under the Constitution 
must have been done at enormous expenditure. They have no right to use the 
Courts or to hold up the Court’s normal civil work by ventilating their purely 
political grievances springing from political dissensions. 

As stated above, plaintiff No. 1 himself aequieseed in the election ‘and 
got himself elected unopposed. Having regard to these circumstances, it is 
clear that it can never be said that any irreparable loss will be caused to the 
plaintiffs if the election is completed in the way set out in the programme of 
elections by the B.P.C.C. Thus, apart from the fact that these elections are 
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in connection with a political party and therefòre a civil Court has no jurisdic- 
tion to entertain an application for injunction relating to such elections, it 18 
clear that the plamtiffs cannot ask the Court to restrain the office-bearers from 
conducting the elections, having waited from September till November. 


The two cases referred on behalf of the plaintiffs are irrelevant. The Eng- 
lish case arises out of a dispute in a Trade Union, a statutory body organized 
under an English statute, which is definitely on a different footing from a 
political party, which is not so organized under any law, though on certain 
points such as missappropriation of property or funds or unlawful expulsion 
of mdividual members, the Law of Clubs may be applied to both. A political 
party may have its own rules for choosing its leaders and for changing them 
or for changing the rules. The Allahabad decision was in connection with con- 
tempt proceedings and all that was laid down was that the snit order of stay 
of elections, breach of which was complained against, was issued by a Court 
which, prima faote, had jurisdiction to issue such a stay order during the pen- 
dency of a suit. The question was not finally decided. 

The learned Judge of the City Civil Court has exercised his discretion and 
refused the relief. The discretion is exercised reasonably and in accordance 
with judicial principles, having regard to the facta and circumstances of the 
case. I, therefore, find no reason to interfere with that diseretion in view of 
all that is stated hereinabove. The appeal is, therefore, dismissed with costs. 


In view of the above order, no separate order is necessary in the Civil 
Application No. 2933 of 1972. 


Appeal dismissed. 


ORIGINAL CIVIL. 


Before Mr. Justice Nathwani and Mr. Justice Desai. 


THE UNION OF INDIA v. A. K. MATHIBORWALA.* 
Constitution of India, arts. 14, 19(1) (g)—Standard Code of D. G. S. & D, Clauses (3), 

(5), (6), (7)—Manual of Office Procedure for Supplies, Inspection and Disposals, 
1960 edn., Rule 285—Manual, 1968 edn. Rule 32—Blacklisting order passed under Cl. 
(3) of Standard Code—Such order whether contravenes principles of natural sustice— 
Such order whether contravenes art. 14 being discriminatory and arbitrary. 

A blacklisting order passed by the Government under cl. 3(1H) of the Standard 
Code entails serious civil consequences to the party blacklisted and when passed 
~ without giving an opportunity to the party to be heard violates principles of natural 
justice and is null and void. 

Such an order is also discriminatory and arbitrary as after the impugned order 
is passed the tender for supply of goods by the blacklisted firm will not even be 
considered by the Government or quasl-Government agencies on merits. It violates 
the principle of equality of opportunity enshrined in the Preamble to the Constitu- 
tion and embodied in‘art, 14 of the Constitution. 

Quaere: Whether such an order is also violative of art. 11) (g) of the Consti- 
tution of India. 

However, when a prima facie case is made out against a firm, it would be open 
to the Government Officer to recommend issuing of a temporary blacklisting order 
without affording any opportunity to the concerned firm to show cause against the 
same. 

asee a enomae ¥ State,! and Ram Singh v. State 2 dissented 
from. ' 
“Decided, Seplember 15, 1978. OCJ. 1 [1070] ALE. A.P. 81, F.R 


Appeal No. 88 of 1973 (0. C.J. Miscellaneous 3 [1970] ALR. A.P 814. 
Petition No. 206 of 1969). 
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` Minority opinion in Punnen Thomas v. State K. G. Khosla & Co. Pot. Lid. v. 
Union of Indias Mahabir Hat Manufacturing Co. v. Union of Indias K. G. Khosla 
& Co. Pot. Ltd. v. Union of India,6 Messrs S. K. Iron Foundry and Engineering 
Co. v. Umon of India? and M. K. Mathulla v. N. N. Wanchoo agreed with. 

Ram Krishna v. Union of India, referred to. 


Original petitioners (respondents) who carry on btainess in EE un- 
der the name and style of M/s, V.K. Mithiborwala & Company were registered 
as suppliers of timber with the Directorate General of Supplies and Disposals, 
New Delhi, which is the purchase organisation of the Central Government since 
1944. Several advantages accrued from this registration to the petitioners. The 
last registration of the petitioners with the Directorate General of Supplies and 

was by a letter dated June 5, 1968, for a period of three years from that 
date subject to the provision that the registration might be cancelled without 
ahy notice for the reasons set out therein. In August 1964 the Manager, Bom- 
bay Pelephone Workshop, Bombay, received certain reports about the shortage 
of timber in the godown of the telephone workshop and reported the matter to 
the Special Police Hstablishment, Bombay, for enquiries. The case of the res- 
pondaents was that two employees of the Bombay Telephone Workshop, ane S.B. 

and one Shinde, in collusion with the said firm and perhaps some others, 
defrauded the Government by falsely claiming that 46.6690 cubic metres of teak 
wood had been received by the Telephone Workshop whereas it had not in fact 
been received. Departmental enquiries weré held against the said two em- 
ployees and orders of dismissal were passed against them. These orders were, 
however, set aside by K. K. Desai, Acting Chief Justice (as he then 
was), by his judgments in Miscellaneous Petitions Nos. 807 and 808 
of 1967 dated August 8, 1972 in the High Court. On December 4, 1966, 
the Posts and Telegraphs Board in the Department of Communications, 
Government of India, by an Office Memorandum of the said date signed by 
the then Assistant Director-General set out that the Government of India 
have decided that the said firm should be blacklisted with immediate effect for 
reason shown against their name which was, ‘‘Collusion with departmental 
official in commission of frand.’’ The said Office Memorandum went on 
to state that the name of the said firm be included in the revised list of black- 
listed firms issued by the Ministry of Industry and eu (Department of 
Supply and Technical Development). By a Circular dated December 18, 
1965, issued by the Directorate General of Supplies and anh it was 
set out that the Government of India have decided that the said firm with its 
partners which was registered with the Directorate General as stockists of 
certain types of timber should be blacklisted with immediate effect for an in- 
definite period and that the name of this firm should also be included in the 
consolidated list of blacklisted firms. The Circular further stated that. the 
information contained in paragraph 1 of the said Oireular to the effect set 
out above should not in any case be communicated to the said firm. The peti- 
tioners only came to know about this blacklisting order definitely when they 
received a copy of the letter dated December 14, 1967 addressed by the Super- 
intendent of Police, Central Bureau of Investigation, Special Branch Hsta- 
blishment: Division, to the Manager, Bombay Telephone Workshops. On June 
10,1968 the - petitioners addressed a letter through their advocate to the 
Director ie neral of Supplies and Disposals, New Delhi, calling upon him to 
withdraw the action agamst the petitioners and the sgaid firm. There was no 
reply to the said letter although a paoa was sent by the o on 


-$ [1969] ALR. Ker. 81, F.B- 9, decided on Feb 

4 (1068) Civil Writ Petition No. 447 of as "(1971) Civil Writ Botition N No. 8a saa of 
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July 13, 1968. The petitioners then filed Miscellaneous Petition No. 206. of 
1969 in the High Court. The petition was heard by Kania J., who, in the 
course of judgment, delivered on January 12/15, 1973, inter alia, stated as 
follows. ' 


Kanta J. [His Lordship, after stating the facts of the case and dealing 
with points not relevant to this report, proceeded] The mam contention of 
Mr. Singhvi, however, is that this blacklisting order is fraught with serious 
civil consequences for the petitioners as the partners of the said firm and that 
the said order is bad in law as, admittedly, the principles of natural justice 
have not been complied with before the same was issued. As I have already 
stated, it is common ground that the petitioners were given no opportunity 
of either giving their explanation or showing cause against the said blacklistmg 
order before the same was issued or even at any time thereafter. It has been 
alleged in the petition that the main business of the petitioners was of supplying 
timber to Governmental organisations and public undertakings and this 
blacklisting order has resulted in substantial loss to the petitioners. It has 
further been claimed that it has also adversely affected the reputation of the peti- 
tioners. In my view, it is quite obvious that in the issuing of the blacklisting 
order, there is no judicial or quasi-judicial function involved and it cannot 
be seriously disputed that the said order has been issued in the exercise of 
administrative or an executive function. The question really is whether 
such an order involves any civil consequences for the petitioners and whether 
it is necessary for the validity of such an order that the principles of natural 
justice should have been observed -before the same was issued. 

In Mahabir Hat Manufacturing Co. v. Union of India! in the High 
Court of Delhi the dispute related to a blacklisting order which was issued on 
the recommendation of the Special Police Establishment which investigated 
the matter. Petitioner No. 1 firm had failed to keep up the delivery dates 
under a contract with the railway authorities and, according to the Special 
Police Establishment, certain malpractices by the said petitioner firm were 
disclosed. It was common ground that the said order was passed without 
any opportunity being given to the petitioners before the same was issued. 
Rangarajan J. followed the decision of a Division Bench of the Delhi High 
Court in K.G. Khosla & Co. Put. Lid. v. Union of India’ to the effect that such 
an order of blacklisting which involves serious- consequences could not be pass- 
ed without -giving an opportunity to the person concerned before the said or- 
der was passed. It has been observed in that judgment by Rangarajan J. that 
the essence of the matter was whether serious consequences were attracted by 
reason of the impugned order which was admittedly made without giving an 
opportunity to those affected bv it. 

In K.G.-Khosla & Co. Pot. Lid. v. Union of India’ which was decided by a 
Division Bench of that Court consisting of Andley and Saffer JJ., the question 
again related to the validity of a blacklisting order which was issued against a 
private limited Company without giving any opportunity to the Company to 
explain its stand. It was held that the right of the Corporation to trade was 
included in personal liberty guaranteed by art. 21 of the Constitution of India 
and that the Corporation was also entitled to the protection of art. 14 of the 
Constitution. The Division Bench expressed its agreement with the minority 
judgment ‘of Mathew J. (as he then was) in Punnen Thomas v. State+ to which 
I shall come a Little later. It was held that it could never be said, when a tra- 
der was subjected to a decision that the Government of India would not trade 
with him for a particular period and that decision was circulated to the various 
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Ministries of the Government functioning throughout the territories of India 
as well as to the Union territories administered under art. 239, that no stigma 
was cast upon him and that the freedom of trade of such ‘‘pergon’’ was not 
jeopardised. It was held that material damage would be involved in the 
logs of the prospects of entering into advantageous trading with the Govern- 
ment and, coming as it does from the Government, such deprivation has also 
its civil consequences ag it at once touches the reputation of the particular per- 
Bon and seriously damages his standing in the business world. The said order, 
it was held, cast a stigma on the petitioners and injured their right to trade. 
It was observed that it could not be said that the petitioners would continue 
to enjoy the fundamental right of freedom of trade while functioning under 
the shadow of a decision circulated to all the Ministries of the Government 
of India and the Union territories that the Government would not have any 
' business dealings with the petitioners, It is significant that although the 
period for which the blacklisting order was iasued was only ten months it was 
held to be bad. It was further observed that even the ground that the impug- 
ned order was purely executive or administrative did not take it outside the 
constitutional protection and that even an executive or administrative order 
could be struck down if it violated the provisions of art. 14 of the Constitution. 
This view appears to have been consistently taken by the High Court of Delhi 
(see also M/s. S.K. Iron Foundry and Hngineering Co. v. Union of Indio). 
In M K. Mathulla v. N. N. Wanchoo® a similar view has been taken regarding 
an order that the petitioner should not be nominated to any Board in which 
the Government has any interest. 

My attention was drawn by Mr. Singhvi to the decision of the Supreme 
Court in. State of Assam v. Tulsi Singh? in which the dispute related to an 
order passed by the Executive Engineer rejecting the bid of the highest bidder 
on the ground that his name was contained in the special list which was pre- 
pared by the Government and which was a list of persons suspected or con- 
firmed to be connected with smuggling activities, with regard to whom it was 
the policy of the Government not to grant any taxi permit, carrier permit, 
fisheries, ferries ete. to persons on such list. The bid there related to the right 
of collecting tolls of a public ferry. This decision, in my view, is not directly 
useful in the case before me, because it turns on the construction of Rule 19 
framed under s. 12 of the Northern India Ferries Act, 1878. The only obser- 
vation to be noted in that decision is that referring to the special list it has 
been stated that such a list might serve a purpose in guiding Criminal Intelli- 
gence Department, but it would be unsafe to rely solely on such lists for decid- 
ing civil rights of persons. 

It was the submission of Mr. Dalal, who appeared for the respondents, that 
the aforesaid decisions of the Delhi High Court were not good law. It was 
urged by him that these decisions were no longer good law in view of the 
decision of the Supreme Court in State of Orissa v. Harinarayan Jaiswal? 
In that case the facts which need to be stated here were that the Excise Com- 
missioner of the State of Orissa notified that the exclusive privilege of selling by 
retail country liquor in eight shops would be sold by public auction. The 
auction was accordingly held on the notified day, and respondent No. 1 was 
the highest bidder for those eight shops. These bids were provisionally ac- 
cepted by the Collector subject to confirmation by the Government but the 
Government rejected those bids, being of the view that inadequate’ prices had 
been offered, as a result of collusion between the bidders. It may be noted 
that later tenders were invited in respect of the said shops, the tender in res- 
pect of ane shop being accepted and the others rejected. Thereafter the re- 
maining seven shops were sold by negotiating with some of the tenderers and 

5 (1971) Civil Writ Petition No. 332 6 [1970] A.LR. Del. 198. 
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ultimately substantially higher prices were fetched than would have been 
available if the bids in the auction had been accepted. In my view, this deci- 
gion does not really go counter to the decisions of the Delhi High Court in the 
abovementioned cases. In the first place, in the case before the Supreme Court 
it has been observed that under s. 29(2) of the Bihar and Orissa Excise Act, 
1915, the Government had the power to dispose of any of the exclusive privi- 
leges mentioned in s. 22 of that Act either by auction or otherwise as it may 
by general or special order direct. The provisions of that section were not 
challenged and it has been observed in that judgment that, that being the am- 
plitude of the power of the Government, their Lordships failed to see how the 
Government can be said to have conferred on itself arbitrary power under 
el. (vt) of its order which provided tnter alia: 

“No sale shall be deemed to be final unless confirmed by the State Government who 
shall be at liberty to accept or reject any bid without assigning any reason therefor”. 


That was the impugned provision. The submission of the eee which 
found favour with the Orissa High Court was that the above al. (vs), which 
conferred power on the Government to confirm or refuse to a the 
highest bid without giving any reason, was an arbitrary power and conse- 
quently violative of arta. 14 and 19(/)(g) of the Constitution of India. As 
pointed out by their Lordships of the Supreme Court, who overruled the afore- 
said decision of the Orissa High Court, the said clause conferred no greater 
power than conferred by 4. 29(2) which had not been challenged at all. Mr. 
Dalal strongly relied on the observation in that judgment to the effect that if 
the Government is the exclusive owner of certain privileges, reliance on arts. 14 
and 19(/)(g) of the Constitution becomes irrelevant and that the inference 
of the Government that there was collusion among the bidders might be right 
or wrong but it was not open to judicial review so long as it was not proved 
that it was a make-believe one. It has been held in that case that citizens ean- 
not have fundamental right to trade or carry on business in the properties or 
rights belonging to the Government, nor can there be any infringement of 
art. 14, if the Government tries to get the best available price for its valuable 
rights. These observations, however, do not help Mt. Dalal in the present 
case. As pointed out by their Lordships, the real opinion formed by the Gov- 
ernment there was that the price fetched was not adequate. It is true that the 
reason why, according to the Government, the price fetched was not adequate 
was that there was collusion among the bidders but the main consideration for 
rejection of the highest bid was that the price fetched did not come up to the 
expectation of the Government. It need hardly be emphasized that in coming 
to. a conclusion such as this, about the inadequacy of the price fetched, there 
could be no question of observance of the principles of natural justice or of 
giving any opportunity to the party whose bid was rejected. Moreover, the 
question there was about the non-acceptance of a particular bid and not the 
issue of a blacklisting order like the one before me, the result of which is that 
every Government officer, who might receive tenders from the blacklisted 
party, would not consider them at all on merits but would straightway. reject 
the same. 

Reliance. was next placed by Mr. Dalal on the majority decision in Punnen 
Thomas v. State in which the dispute related to a blacklisting order issued in 
circumstances similar to those in the case before me. It has been held by 
Raman Nayar Ag. ©. J. and Eradi J. that where the Government, not bound 
by any law to call for tenders before entering into contracts puts a person in 
the blacklist and debars him from submitting tenders, after coming to its 
own conclusion that he has previously committed irregularities resulting in 
loss to Government, there is no infringement-of any of his civil rights. The 
Government has the right to refuse to deal with any person without giving 
reasons or for any reason that it thmks fit. Such a person cannot seek to set 
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aside such refusal on grounds of violation of either art. 14 of the Constitution 
or rules of natural justice. It has also been held that a mere refusal to afford 
a man -the prospect of doing profitable business with the Government i.e. of 
entering into advantageous relationship with the Government, entails no civil 
consequences however serious a blow that might be to the person concerned. It 
has been further held that when the refusal by the Government to enter into 
contracts with a person does not infringe any of his civil rights, the mere fact 
that the refusal is based on an opinion of the Government which involves the 
character or conduct of the parson, does not attract the principle of audi alte- 
ram partem (no man should be condemned unheard). It is not necessary for 
the Government to hear him before forming the opinion. It has been pointed 
out by the learned Judges that, although a purely administrative order invol- 
ving not the least element of adjudication should be reasonable and judicious, 
it cannot be said that the reasons must be reached by the judicial process. 
Mathew J., who has delivered the dissenting judgment in that case, has, on 
the other hand, pointed out that a contractual relationship presupposes a con- 
sensus of two mmds. If the Government is not willing to enter into contracts 
with & person it cannot be forced to do so. But it is one thing to say that the 
Government, like any other private citizen, can enter into a contract with any 
person it pleases, but a totally different thing to say that the Government can 
unreasonably put a person’s name in a blacklist and debar him from entering 
into any contractual relationship with the Government for years to come. It 
has been observed by Mathew J. in that case that putting the name of the 
petitioner im the black list and debarring him from taking any Government 
work for ten years by way of punishment without giving him an opportunity 
of being heard appears to be against all notions of fairness m a democratic 
country. It haa been pointed out by the learned Judge that apart from the 
material damage involved in the loss of the prospect of entering into any ad- 
vantageous relationship with the Government for a period of ten years, a verdict 
that the petitioner has been guilty of irregularities in connection with the ten- 
der, coming as it does from the Government, has civil consequences, as it 
touches his reputation and standing in the business world. Reputation can 
be viewed both as an interest of personality and as an interest of substance viz. 
ap an asset. It has been observed (at page 89) by Mathew J. that the ultimate 
question in the language of Australian Law Journal Vol. I, page 129, is: 
“That the exercise of the power here, has serious effect on the petitioner and is 
attended with civil consequences cannot be denied by anyone making a realistic approech 
to the situation, and I think the exercise of the power was also conditional an the de- 
termination of a question of fact, viz. whether the petitioner committed any irregularity 
In connection with the tender, a question which cannot be decided by discretion based 
on policy”. 
With great respect to the learned Judges who gave the majority judgment in 
that case, I prefer the view taken by Mathew J. and the decisions of the Delhi 
High Court referred to earlier. - 

In this connection, it may be useful to anade the decision of. the Supreme 
Court in State of Punjab v. K. R. Erry? The question in that case was 
whether the State Government was entitled to reduce the amount of Pension 
and gratuity without giving a reasonable opportunity to the officera concerned 
to show cause against the proposed reduction. It is true that the decision pro- 
ceeds on the footing that the right of a Government servant to receive a pen- 
sion is property under art. 31(/) of the Constitution of India. There are, 
however, significant observations in that decision which run as follows 

842) : 
2 -Whaea body ae’ ady nida on shoc t hardo detecmning).a maier 
involving rights judicially because of express or impHed provision, the principle af 


9 [1972] S.L.R. 836. 
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natural justice audi alteram partem applies. See: Province of Bombay v. K. S. Advaaile 
and Board of High School & Intermediate Education, U.P., Alahabad v. Ghanshyam Das 
Gupta. With the proliferation of administrative decisions in the welfare State it is 
now further recognised by courts both in England and in this country (especially after 
the decision of House of Lords in Ridge v. Baldwin®) that where a body or authority 
is characteristically administrative the principle of natural justice is also liable to be in- 
voked if the decision of that body or authority affects individual rights or interests, and 
having regard to the partitular situation it would be unfalr for the body or authority not 
to have allowed a reasonable opportunity to be heard”. 


If the above principle were to be applied in the present case, the result is clear. 
Before a permanent blacklisting order like the one in question before me is 
issued by the Government, there is nothing which prevents the Government 
from communicating to the party affected the nature of the case against him 
and giving him an opportunity to explain his case. It was strongly urged 
by Mr. Dalal that if a full scale enquiry had to be held against a party, involv- 
ing disclosure to him of the evidence against him and holding of a full hearing 
and coming to formal conclusions, before a blacklisting order could be issued, 
the day to day working of the Government departments would become im- 
possible. This may be true. But, on the other hand, it must be appreciated 
that the principles of natural justice are not in the nature of fixed or invari- 
able laws. As pointed out by Lord Parker O.J. in H.K. (An Infant), In re} 
in the case of an administrative decision having civil consequences it is not the 
question of acting or bemg required to act judicially, but of being required to 
act fairly. As further pointed out by Lord Parker C. J. to the limited extent 
that the circumstances of any particular case allow and within the legislative 
frame-work under which the administrator is working, only to that limited ex- 
tent do the so-called rules of natural justice apply. These observations have 
been cited with approval by the Supreme Court in A. K. Kraspak v. Unton of 
Indaa.'4 In my view, fairplay required that before an order blacklisting the 
petitioners for an indefinite period was passed, the authorities should have at 
least given the petitioners an outline of the case against them and granted an 
opportunity for giving their explanation regarding the samé. 

It was urged by Mr. Dalal that there might be cases where an officer of the 
Government might come to a conclusion that a particular contractor has been 
seriously defrauding the Government and in such a case serious loss would 
ensue to the Government, if before any order blacklisting any contractor is 
jasned a reasonable opportunity. has to be given to him for showing cause 
against the same. Mr. Dalal is quite justified in this submission. However, 
in such a case it appears to me that what is open to the officer is to recommend 
the issuing of a temporary blacklisting order,.and it is open to the Government 
to issue such an order without furnishing any opportunity to the contractor 
concerned to show.cause against the same. Such a temporary order could re- 
main operative until the principles of natural justice could be complied with 
and a reasonable opportunity given to the contractor or the party concerned 
to show cause against the proposed ’final blacklisting order. It is true that 
even such a temporary order might, to a certain extent, cause loss of reputa- 
tion as well as some possible pecuniary loss to the party concerned. But, in 
such a case I fail to see any rule of fairplay which would require that a reason- 
able opportunity should be given before a temporary order like this is issued. 
However, in the case before me the order which has been issued is not a tem- 
porary blacklisting order but a final order and that again for an indefinite 
period. In my view, such an order'cannot be issued without a reasonable 
opportunity being given to the party adversely affected to show cause against 
the same. 


10 Bai coe 621 (725), s.c. 53 Bom. © 12 [1964] A.C. 10. 
L.R. 1 18 ae 617, at p 
11 1062] Supp. 3 S.C.R. 36. i 1970 S.C. 150, pie 156. 
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Mr. Dalal sought to rely on two other decisions in support of his PEE 
that no civil consequences can be said to ensue as a result of the order black- 
listing the petitioners. He first referred to the decision in C. K. Achutan y. 
State of Kerala.5 In that case, it has been observed by the Supreme Court as 
nono (p. 492): 

. There is no discrimination, because it is perfectly open to the Government, even 
as it Ieo A u aS pariy; a i a ee 
they wish to be performed”, 


Now, it is not in dispute that it would always be open. to the ME to 
give or not to give a contract to a particular party. There ig no question of 
any necessity to give any opportunity to be heard to a party to whom the'con- 
tract is not to be awarded before an order awarding the contract to another 
party is passed. This decision, however, does not help the respondents in the 
present case. In that caso there was no question of the legality of an order 
putting a person’s name in the black list. The only question was whether for 
a breach of a contract by the Government, the petitioner there was entitled to 
approach the Supreme Court under art. 82 of the Constitution. As observed 
by the Supreme Court, for a breach of the contract the remedy of the party 
concerned might be to sue for damages or, in appropriate cases, evan specific 
performance, but he cannot complain that there has been a deprivation of the 
right to practise any profession or to carry on any occupation, trade or business 
under art. 19(/) (g) of the Constitution. The next decision sought to be relied 
upon by Mr. Dalal was Union of India v. J. N. Sinha. The question there related 
to the compulsory retirement of a Government servant pursuant to the power 
contained in Fundamental Rule 56 (3) under which it is open to the appropriate 
authority, if it is of the opinion that it is in the public interest to 
do go, to retire any Government servant by giving him notice of not less than 
three months in writing or three months’ pay and allowances in lieu of such 
notice. There it has been pointed out by the Supreme Court that the da- 
mental Rule holds the balance between the rights of the individual Go ent 
servant and the interests of the public. While a minimum zgervice is guaranteed 
to the Government servant, the Government is given power to energise: its 
machinery and make it more efficient by compulsorily retiring those who in its 
opinion should not be there in public interest. The observation in that 
judgment, relied on by. Mr. Dalal, to the effect that compulsory retirement 
involves no civil consequences, has to. be understood in the proper context., It 
has been pointed out by.therr Lordships of the Supreme Court that a mini- 
mum retiring age of fifty years is assured to a Government servant of ithe 
class concerned, and because of compulsory retirement the Government ser- 
vant retired does not lose any of the rights accrued to him because of his past 
service. Moreover, as their Lordships have pointed out, that rule merely em- 
bodies one of the facets of the ‘‘pleasure’’ doctrine embodied in art. 310, of 
the Constitution. This pecmian also does not help Mr. Dalal in his present 
contention. | 
e ee aa Dalal that this case is one where no deci- 
sion is taken by the Government affecting the rights of any person and the 
only. question is of an opinion being formed by the Government to the effect 
that it is undesirable to have any contracts with the said firm or the petitioners. 
It was submitted by him that in such a case, there could be no question of ap- 
plication of the principles of natural justice and he sought to rely on cartain 
,decisions where the relevant provisions refer to certain powers being oxercised 
on the formation of an opinion by the Government or the authority concerned 
as set out therein. In my view, there is no substance at all in this contention. 
In a case where a blac order i is issued on the ground that the Party con- 
cerned has been guilty of collusion with the departmental officiala in the com- 


15 [1950] A.LR. S.C. 490. ' 16 [1971] A.LR. S.C. 40, 
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mission of fraud, as in the present case, it can never be said that it is merely a 
question of the formation by the Government of an opinion of the type con- 
cerned in the cases referred to by Mr. Dalal. Hence I do not consider it neces- 
sary to discuss these cases. 

In the result, I set.aside the blacklisting order contained in the Office Memo- 
randum dated December 4, 1965 and the Circular dated December 18, 1965, 
which have been tendered as exh. 1 (colly.). As far as the costs are concerned, 
it ig true that normally the costs should follow the event. However, the ques- 
tion regarding the validity of a blacklisting order like the one before me is not 
altogether free from doubt. This is the first time that an order of this kind 
has been challenged in this Court. Looking to all the facts and circumstances 
of the case, In my view, parties should bear and pay their own costs. There 
will, therefore, be no order as to costs. 


The Union of India preferred an appeal. 
The appeal was heard. 


R. L. Dalal, for the appellanta. 
K. K. Stnghvi, with C. J. Sawant, for the respondents. 


NATHWANI J. This is a letters patent appeal from the judgment and Order 
of Mr. Justice Kania dated January 12, 1978 in a writ petition under art. 226 
of the Constitution of India setting aside an order blacklisting the original 
petitioners (respondents), who are four partners of a firm of M/s. V. K. Mithi- 
borwala & Co., without giving notice or opportunity to be heard and raises an 
important question whether the impugned order is unconstitutional and illegal 
as violating art. 14 and art. 19(/)(g) of the Constitution of India and the prin- 
ciples of natural justice. 

The blacklisting order is referred to m an office memorandum dated Decem- 
ber 4, 1965 addressed by the Assistant Director General (SG), Department of 
Communications, Post and Telegraphs Board, Government of India, New Delhi, 
to all the Ministries and Departments of the Government of India etc. It is 
marked ‘‘Confidential’’ and reads: 

“The undersigned is directed to say that the Government of India have decided that 
the undermentioned firm may be blacklisted with immediate effect for reasons shown 
against their names. The name of the firm may be included in the revised Hst of black- 
Usted firms issued by the Ministry of Industry and Supply (Department of Supply and 
Techical Development): : 
Name and address af Reesons for black- Provision of the stan- Period. 


the firm blacklisted. listing. dardised Code. 
M/s. Mithiborwala Collusion with de- 3 (Hl). Indefinite. 
& Co, partmental officials in 


cormmission of fraud. 
The fact of and the reasons for blackHsting should not be disclosed to the firm.” 


Accordingly the Directorate General of Supplies and Disposals CS4-A Section 
(Registration Branch), (hereinafter referred to as D.G. S.& D.) New Delhi, 
issued the following confidential Cireular dated December 18, 1965: 

“The Government of India have decided that the abovenamed firm with the follow- 
ing partners, who were hitherto registered with this Directorate General as stockists of 
‘Sawn Timbers such as Teak, Mango and Bijasal, log, board and Scantilmgw’ should be 
blacklisted with tmmediate effect for indefinite period. They also desire that the name 
of this firm may also be included in the consolidated list af Blacklisted firms.” 

And then ‘the names of the four partners. respondents, are set out. It also 
states that the said information about blacklisting should not be communicat- 
ed to the said firm. a 
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The respondents are citizens of India and carry on businéss in partnership at 
Bombay in the name and style of Messrs. V.K. Mithiborwala and Co. (herein- 
after referred to as the firm.) The business of the said firm mainly consisted of 
supplying timber to the Central Government, State Governments, local autho- 
rities and public undertakings as Government contractora. The firm had been 
on the approved list of D.G.S & D. since 1944, the last time being on 
June 5, 1963. By its A/T (Acceptance of Tender) dated January 6, 1962 the 
D.G.S. & D. had given a contract to the firm for supply of teak-wood planks 
to the Manager, Bombay Telephone Workshop, Bombay. On a complaint made 
by the Manager in or about August 1964 to the Special Police Establihsment, 
Bombay, as to shortage of timber in the godown of the said Workshop, Police 
officers made inquiries and interrogated the petitionera and their employees 
and took charge of account-books and documents pertaining. to the case from 
the possession of the frm on August 27, 1964. 

A departmental inquiry was also instituted against one S. R. Shankaran and 
one 8. D. Shinde who were the store-keeper and store-holder respectively in 
the Bombay Telephone Workshop and they were found guilty of defrauding 
Government of teak-wood of the value of Rs. 49,747 allegedly in collusion 
_with the present respondents and were dismissed from service with effect from 
June 1, 1967. The said two employees subsequently filed separately Miscellane- 
ous Writ Petitions Nos. 807 and 808 of 1965 in this Court against the said 
orders and the said petitions were allowed on August 3, 1972. In the mean- 
while in view of the said dismissals and the firm having been blacklisted, the 
Superintendent of Police by his letter dated December 14, 1967 asked the 
manager, Bombay Telephone Works, whether seized documenta should be re- 
turned to the firm. A copy of the said letter was also sent to the firm. The 
respondents, therefore, though they had already suspected some foul play came 
to know definitely that they had been blacklisted for an indefinite period by 
the D.G.S. & D. The respondents through their advocate served notice dated 
June 10, 1968 and filed the present petition on February 13, 1969 for quashing 
the impugned order (blacklisting them as partners of the said firm), as con- 
travening principles of natural justice and their fundamental rights under 
arts, 14 and 19(/)(g). One A. L. Sharda, Deputy Director (Registration), 
D.G.8.-& D., Delhi fled an affidavit in reply, on behalf of the appellants 
(original respondents), inter aia, denying that there was any rule of law 
which required Government to hear the respondents before blacklisting their 
names, 

The petition came up for hearing before Mr. Justice Kania who called for 
the rules, if any, regarding blacklisting framed by the D.G.S. & D. but the 
same were not made available. By his judgment and order dated January 12, 
1978, the learned Judge set aside the a order. The appellants have 
challenged the said order in this appeal. 

At our instance the learned counsel for- appellants produced a copy of rule 
285 regarding Blacklisting, Banning and Suspension of contracts from the 
Manual of Office Procedure, for Supplies, Inspections and Disposals, 2nd edi- 
tion, 1960 and a copy of the corresponding rule 32 from the Manual (8rd edition, 
1968). The learned counsel for the appellants also produced at our instance 
rules of the Standard Code followed by D.G.S. & D. and stated that the Code 
was in force at the material time, i.e. December 1965. He further stated 
that a new Standard Code has come into operation from September 14, 1971 
and there were no separate rules regulating the procedure for blacklisting the 
names of suppliers so far as other departments of Government were concerned. 
By consent of parties Rule 285 and the copy of the Code are taken on record. 

In this appeal the main point is whether the impugned blacklisting 
order contravenes the principles of natural justice and also art. 14 as being 
discriminatory and arbitrary. The learned counsel for the appellants urged 
that the Government like a private person is free to choose any person with 
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whom to deal with or transact business and no citizen has a fundamental right 
to carry on business in properties, privileges or rights of Government, that an 
order blacklisting a party is an administrative order and its effect was merely 
to refuse to such a party the prospects of doing business with Government 
which did not affect any right or interest of such a party and even if such a 
refusal carried any stigma, it does not amount to a punishment and that as 
there is no adjudication of any righta of such a party, no question of principles 
of natural justice arises. He, therefore, contended that in the present case 
it was not necessary to give opportunity to be heard before passing the im- 
pugned order and that art. 14 was not at all attracted. In support of Gov- 
ernment’s right to enter into contract with any party the appellants relied on 
the following rulings of the Supreme Court, vis. (i) C. K. Achutan v. State of 
Keraia;' (ii) State of Assam v. Tulsi Singh > (iii) State of Orissa v. Hart- 
narayan > and (iv) Prodwoe Exchange Corpn. v. Commr., Excise, Assam.* 

In Achutan’s case the Supreme Court observed that when one Person is 
chosen by Government than another the aggrieved person cannot claim protec- 
tion of art. 14. But the said observation was made in the context of alleged 
breach of contract made by the Government- (See paras. 8 and 11 at page 492). 
In both the Assam cases the question arose whether the impugned order accept- 
ing the bid of a rival contractor violated the provisions of a specific rule fram- 
ed by the State Government under the relevant Act which regulated the pro- 
cedure for granting the exclusive privilege of conducting a ferry in one case 
and of supplying country liquor in the other. -Thus the decision in these two 
cases turned upon the interpretation and application of relevant statu- 
tory rules. However, it is important to notice that in Tulsi Singh’s case the 
officer who held auction sale of ferry rejected the offer of the petitioner, 
though he was the highest bidder, on the only ground that his name appeared 
in a ‘‘special list’’. The list was of a confidential nature and bore the names 
of persons suspected or confirmed to be corinected with. smuggling activities 
and it was the policy of the State Government not to grant ferries, fisheries 
etc. to such persons. But it did not appear on what information the list was 
prepared or from what source the information was received; nor was anything 
disclosed as to the procedure adopted by the Government Officers in prepar- 
ing the list. Mr. Justice Venkatarama Aiyar, therefore, came to the conelu- 
gion that it was unsafe to rely on the list for deciding the civil rights of 
persons and he ruled it out as ‘‘not material on which an opinion could be 
formed’’, and there was nothing else on which the officer could have rejected 
the offer of the highest bidder and, therefore, he held that the rejection of 
the offer was not in accordance with the statutory requirement. It would 
be seen that though in that case there is no discussion as to the procedure 
that ought to have been adopted by the Government in preparing the special 
list the reasons given by the learned Judge for not relying upon it suggest 
that the procedure for preparing such a list should be fair and just. 

In Hart Narayan’s case (supra) the Government had refused to accept 
the highest bid made at the auction sale of country liquor shops. The Supreme 
Court held that the Bihar and Orissa Excise Act (Act No. IT of 1915) ex- 
presaly conferred such power on the Government and even apart from that 
it was open to the Government as the owner of the privileges to decline to 
accept the highest bid if it thought that the price offered was inadequate and 
that reliance on art. 14 or art. 19(7)(g) of the Constitution was irrelevant 
and a citizen could not have any fundamental right to trade or carry on busi- 
ness in the properties or rights belonging to the Government. 

Thus none of the sajd four cases deal with a blacklisting order which, as 
Will be presently seen, is wholly different from an order of the Government 
declining to accept any particular bid or offer made by a supplier or contractor. 


1 [950] ALR. S.C. 400. « 8 [1972] A.LR. S.C. 1816, 
2 Fosa} T 8.C.J. 42. 4 horal B.C. T18. 
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' In order to emphasise Government’s aforesaid right to deal with any party 
whom it likes the appellants also cited observations from a recent Supreme 
Court decision in Ratlway Board, New Delhi v. N. Singh? to the effect that 
the freedoms guaranteed to citizens under cls. (a), (b) and (c) of art. 19 do not 
include the right to exercise them in the properties belonging to others and that 
the exercise of these freedoms come to an end as soon as the right of some 
one to hold his property imtervenes. The appellants’ contention seems to be 
that an exercise of one’s right to carry on his business under art. 19(1) (g) 
does not extend to a point where it would intervene with some else’s—in the 
present case, Government’s—right to choose a party with whom to enter into 
contract for its requirements. Apart from the fact that the impugned order 
is a blacklisting order, appellants’ said contention, in our opinion, cuts both 
ways and an exercise of ita right or freedom by Government to choose any 
party cannot obviously extend to a point where it would intervene with a 
citizen.’s rights, fundamental or otherwise. 


Reliance was also placed for the appellanta on the following cases of the 
Supreme Court: Union of India v. J. N. Sinha;S State of Assam v. Basanta 
Kumar Das’ and State of A. P. v. Parasurama Gurukul.® These cases were 
relied on to show that administrative orders contended to be of the same 
nature as the impugned one passed by Government in exercise of its dis- 
cretion do not involve adjudication of rights and is not justiciable in Court. 
It is, therefore, argued that the impugned order is an administrative order 
which involves no adjudication of rights and does not confer any legal right 
upon the respondents which could be enforced in a Court. In this connec- 
tion, however, it is necessary to notice the shift in the position of the Court 
in England and here. It is now well-settled by a series of rulings of the 
Supreme Court that the principles of natural justice should be observed even 
before passing administrative or executive ordera when the same affect the 
civil rights of a party; see: State of Orissa v. Binapani Dei? A.K. Kraipak 
v. Unton of India® and Union of India v. K.P. Joseph 

In Kraspak’s case Mr. Justice Hegde observed (p. 154): 

‘The dividing line between an edministrative power and a quasi-judicial power is . 
quite thin and is being gradually obliterated. For determining whether a power is an 
administrative ‘power or a quasi-judicial power one has to look to the nature of the 
power conferred, the person or persons on whom it is conferred, the framework of the 
law conferring that power, the consequences ensuing fram the exercise of that power 
and the manner in which that power Is expected to be exercised. In a welfare State 
like ours it is inevitable that the argan of the State under our Constitution is regulated 
and controlled by the rule of law. In a welfare State Hke ours it is inevitable that the 
jurisdiction of the administrative bodies is increasing at a rapid rate. The concept of 
rule of law would lose its validity if the instrumentalities of the State are not charged 
with the duty of diseharging their functions in a falr and just manner. The require- 
ment of acting judicially tu essence is nothing but a requirement to act justly and fairly 
and not arbitrarily or capriclously. The procedures which are considered inherent in 
the exercise of a judicial power are merely those which facilitate H not ensure a just 
and fair decision. In recent years the concept of quasi-judicial power has been under- 
going a radical change. What was considered as an administrative power some years 
back is now being considered as a quasi-judicial power.” 

The learned Judge then proceeded to quote certain observations from the 
English cases in Reg. v. Criminal Injuries Compensation Board, ex parte Lain? 
and H.K. (An infant), In re.” 





5 [1969] ALR. S.C. 968, 10 [1970] A.LR. S.C. 150. 

G [1971] A.LR. 8.C. 40. 11 [1978] A.LR. 8.C. 808 

7 fi978]1S8.C.C. 461. 12 [196713 Q.B. 864, 381 

8 [1978] IL 8.C.C. 289. 13 [1967] 2Q. B. 617, 680. | 
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The moot question, therefore, in the present case resolves itself as to the 
true nature of the impugned order and its effect on respondents’ rights, if 
any. As recorded in the office memorandum dated December 4, 1964, the said 
firm was blacklisted as per cl. 3(iii) of the Standard Code. It will be, there- 
fore, convenient to refer to the relevant clauses of the Code. Clause (1) re- 
quires every department of Government to maintain an uptodate list of ap- 
proved suppliers after taking into consideration the financial standing of the 
firm, capacity, past performance ete, and states that there should be co- 
ordination between the D.G.S. & D. and other departments of Government of 
India with a view to the preparation of common list of suppliers. Clauses (2) 
and (8) provide respectively for the removal and blacklisting of suppliers 
from the list of approved suppliers. Clause (3), insofar as is material, is 
as follows: 

“BLACK LISTING: An order of blacklisting implies that all departments of Govern- 
ment of-India ere forbidden from dealing with the firm. The grounds on which black- 
listing. may be ordered are:—... 

GH) If there is strong justification for believing that the proprietor or employes, 
or representative of the firm has been guilty of malpractices such as bribery, corrup- 
tion, fraud, substitution of tender, interpolation etc.... 

The issue of such orders shall normally Involve immediate cessation of all future 
business with the firm by all departments under the Government of India. While in- 
timating the issue of such orders to other Ministries, the Authority issuing the black- 
listing orders shall specify the names of all the partners of the firm, and its allied con- 
cerns to whom also such orders would apply... 

Once issued, blacklisting orders should ordinarily not be revoked unless... on a re- 
view the administrative ministry is of the opinion that the punishment already meted 
out is adequate in the circumstances of the case.” (Italics ours.) 

Clause (5) (part) reads 

“An order banning business may be pasased...in cases where the offence or the wun- 
satisfactory execution of the contract is not considered serious enough to merit a black- 
listing order and at the same time an order removing the name... is not considered 
adequate punishment.” (Italics ours.) 

Clause (6) says: 
“The Ministry of Works, Housing & Supply (Depertment of supply) shall be res- 


ponsible for keeping an uptodate list of blacklisted firms and circulate every quarter 
a list of additions and revocations during the previous quarter to all other Ministries.” 


From the above provisions of the Code it is obvious that the idea under- 
lying blacklisting a party’sa name is to stop with immediate effect all future 
business with the said party and its allied concerns. Further as the orga- 
nisation of D.G.S. & D. may be required to purchase stores right from ‘‘broom 
to heavier equipments’’ on behalf of all the Ministries of Government of India 
and State Governments, local bodies, quasi-public bodies like municipalities, 
district boards, statutory corporations and government undertakings convert- 
ed into joint stock companies (See Rule 2 of Chapter I of the Manual, 
1960 Edition), the business of the blacklisted party and its concerns with 
such other quasi-public bodies also would cease. It may be mentioned that 
the respondents have stated in the petitron—and it is not denied by the ap- 
pellanta—that after the impugned order no Government or guasi-Government 
agencies dealt with the said firm or with any concern in which any of the 
present respondents had interest. Thus a blacklisting order is not a case 
of Government simply not accepting any particular offer or bid made by a 
supplier, but it denies an opportunity to the blacklisted party of its offer be- 
ing even entertained and considered on merits by Government and other quasi- 
Government bodies and that too for the period—whether indefinite or ' speci- 
fic—to be mentioned in such order. 
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Moreover, it is obvious that such a blacklisting order is passed as a punish- 
ment. In this connection it was contended for the appellants: that as the 
impugned order was passed by the Department of Commanication and -not 
by the D.G.S. & D. Rule 285 which mentions a blacklisting order as 
punishment would apply only to blacklisting orders passed by the Ministry 
of Supply and not by other Ministries. This contention is devoid of any 
substance. Clauses (8) and (5) of the Code refer to a blacklisting order as 
punishment. This apart, the Ministry of Works, Housing and Supply (De- 
partment of Supply) is responsible for keeping an uptodate list of black- 
listed firms and also acts as the co-ordinating Ministry for purpose of review- 
ing doubtful or marginal cases of blacklisting orders (See Clause (7) of the 
Code). Further, it is common ground that apart from the Code, the Mimis- 
try of Communication had no other Rules for blacklisting, removing or ban- 
ning the name of any supplier. Thus the effect of a blacklisting order being 
penal under Rule 285 cannot be got rid of as naively argued by the appellants. 


Further, it is to be observed that the respondents were blacklisted on the 
ground of collusion with two departmental officials in committing fraud on 
Bombay Telephone’ Workshop and as circular letters were sent to all Gov- 
ernment departments and quasi-Government agencies it involved worthimess 
of respondents’ as businessmen and was bound to cast a serious slur on them 
and their said firm and its allied concerns. 


Front the foregoing discussion it is clear that the impugned order was penal 
and was bound to have serious effect on the respondents by way of substan- 
tial economic loss and, therefore, it cannot be brushed aside merely as one 
passed in exercise of Government’s right or privilege like that of any other 
private party to enter into a contract with whomsoever it wants to transact 
business. The impugned order was admittedly passed without giving to res- 
Pondents notice or opportunity to be heard in regard to the sgaid allegations 
of collusion against their firm. 


It was contended for the appellants that the Government would be prai 
prejudiced if in a case before blacklisting a notice and an opportunity to be 
heard had to be given to the party concerned. Now, even though the Rule 285 
was not produced before him Mr. Justice Kania. took the view that in such 
a situation it would be open to the Government officer to recommend the issu- 
ing of a temporary blacklisting order without affordmg any opportunity to 
the contractor concerned to show cause against the same. We are, with res- 

pect, in agreement with this view which is also supported by Rule 285(3). 
Rule 285 (3) expresaly provides that when a prina facie case of corruption 
etc., is made out against a firm the business may be suspended by an ad- 
interim order pending full inquiry. 

That takes us to a consideration whether the impugned order is uncon- 
stitutional and illegal as contravening respondents’ fundamental rights or prin- 
ciples of natural justice. The appellants urged that no right, fundamental or 
otherwise, of the respondents is involved; on the other hand the respondents 
contend that the impugned order passed without giving notice and oppor- 
tunity to-be heard violates principles of natural justice and was also diserimi- 
natory and arbitrary and contravened their fundamental rights under arta, 14 
and 19(7)(g) of the Constitution. There is conflict of opinion on this point 
among the High Courts in India. The Kerala High Court (by a majority) in 
a Full Bench decision in Punnen Thomas v. Kime and the High Court of 
Andhra Pradesh in Ram Singh v. State, 5 took the view that a blacklisting 
order without giving show-cause notice or an opportunity of being heard did 
not violate any fundamental right of the Government contractor. The Delhi 
High Court, howéver, in a series of cases namely, K.G. Khosla & Co. Pvt. Ltd. 


14 [1969] A. I. R. Ker. 61, vn. 18 [1970] ALR. A. P. 814, 


- 
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v. Union of India, Mahabir Hat Manufacturing Co. v. Union of India,” K.G. 
Khosla & Co. Put. Lid.. v. Union of India, Messrs. S.K. Iron Foundry ond 
Engineering Co. v. Union of India aac Mathulla v. N.N. Wan 
choo, has held to the contrary. 


In Punnen Thomas’s case the name of Government contractor was put in 
blacklist for ten years without giving him an opportunity to be heard as ac- 
cording to the Government he was found to be dishonest and undependable 
because of irregularities committed by him in connection with the tender 
of the contract. The majority of the Court (Raman Nayar Ag. C.J. and 
Hradi J.) held that the Government has the right to refuse to deal with any 
person without giving reasons or for any reason that it thinks fit. The 
majority further held that a citizen has no right fundamental or other- 
wise, to insist upon the Government to enter into any business with bim, and 
a mere refusal to afford a man the prospect of doing profitable business with 
the Government, entails no civil consequence and, therefore, there is no ques- 
tion of an invasion of his civil rights and the rules of natural justice or art. 14 
being violated. Mr. Justice Mathew, however, took a contrary view. He held 
that an order putting a person in blacklist was totally different from saying 
that Government like any other private citizen can enter into contract with any 
person it pleases; that an ex parte adverse adjudication and putting his name 
in blacklist by way of punishment appeared to be against the notions of fair- 
ness in a democratic country, that the impugned order involved material dam- 
age in the los of prospect of entering into advantageous relationship with 
Government and that the verdict from the Government of his being guilty 
of irregularties had civil consequences as it touched his reputation and stand- 
ing in the business world. The learned Judge after citing a passage from 
Harvard Law Review, Vol. 70, p. 198 at p. 225 proceeded to observe that 
the Government is still Government even when it is dispensing bounties, gra- 
tuities or privileges, and therefore, one who lacks a ‘‘right’’ to a Government 
gratuity may nevertheless have a right to fair treatment in the distribution 
of even bounty, gratuity and gifts. He further observed that reputation can 
be viewed both as an interest of personality and as an interest of substance, 
viz. as an asset and that the plea of an absolute or qualified privilege by Gov- 
ernment in respect of a communication by it to one of its subordinates for 
protecting its own interest had no relevance when the question is whether 
Government can pass an order casting a stigma upon the petitioner without 
a notice and an opportunity of being heard. Further as regards civil conse- 
quences the learned Judge referred to Binapan’s case (supra) and concurred 
(see p. 89) with the view expressed in ‘an earlier Kerala case that the ultimate 
question in the language of Australian Law Journal Vol. 41, p. 129, is 

“Whether an exercise af the power would have a ‘serious’ effect on the applicant, 
and whether an exercise of the power was conditional on some factual determination or 
evaluation ratber than being a O complete) open, disccation: based on pallo” 

And then proceeded to add (p. 89): 

“That the exercise of the power here, has serious effect on the petitioner and is 
attended with ctvil consequences cannot be denied by anyone making a realistic ap- 
proach to the situation, and I think the exercise of the power was also conditional on 
the determination of a question of fect, namely whether the petitioner committed any 
irregularity in connection with the tender, a question which cannot be decided by dis- 
cretion based on policy.” 


16 (1908) Civi Writ Petition No. 447 1969, decided on February 3, A 
of 1968, decided on October 7, 1968 (Delhi). 19 (1971) Civil Writ Petition No. 322 
17 (1969) Civil Writ Petition No. 267 of of 1971, deoided PR 1971 (elk) 
1967, decided on d, 1969 (Delhi). 20 [1670] A.LR, Del. 1 
18 (1970) Civil At pee, No, .1166 of 
B.LR.—43, 


674 ‘THE BOMBAY LAW REPORTER. [VOL, LXXVI. 


The learned Judge also derived support for his conclusion from the reason- 
ing in the Supreme Court case of Tulsi Singh (supra) and the Madras ruling 
in Kannappa v. Dist. Forest Officer 

We are, with respect, unable to agree with the majority opinion and prefer 
the view of Mr. Justice Mathew, namely a blacklisting order passed without 
giving notice and opportunity to be heard to the party conserned entails civil 
consequences and is also discriminatory and arbitrary. Ags already seen the 
impugned order in the present case involved serious civil consequences to the 
respondents, and as the same was passed without giving opportunity to be 
heard it violated the principles of natural justice and is, therefore, illegal, 
null and void. Further, in our opinion, it was discriminatory and arbitrary 
inasmuch as after the impugned order the respondents’ tenders for supply 
of goods would not be even considered on merits by the Government and quasi- 
Government agencies, and, therefore, it violates the principles of equality of 
opportunity enshrined in the preamble to the Constitution and embodied in 
art. 14 of the Constitution. 

As regards the Andhra Pradesh case of Ram Singh, Mr. Justice Chinnappa 
Reddy dealing with the impugned blacklisting order held that the protection 
against discrimination afforded by art. 14 extends to executive action but ob- 
served as follows (p. 318): 

“|... do not think that principles of natural justice can be extended to situations 
like this where investigation and inquiry has necessarily to be confidential and where 
no vested rights of the petitioner are affected.” 


We are, with respect, unable to agree with this view. xcept for the said 
observation in that case there is mo discussion whether the impugned order 
was bound to affect petitioner’s reputation and business and whether it in- 
volved discrimination against him by way of excluding his offers in future 
being at all considered. Further, in our view the consideration of alleged 
confidential nature of inquiry cannot extend to the extent of overriding the 
protection guaranteed by art. 14 against discriminatory and arbitrary Qov- 
ernment action. It is, perhaps, neceagary to add that as in the present case 
no opportunity whatsoever was granted to the respondents we need not con- 
sider the exact nature of the opportunity to be given to the party and it 
would suffice to say that the scope of opportunity to be given would depend 
upon the facts and circumstances of each individual cage, 

Turning to the Delhi cases, both the Khosla cases were decided by Division 
Benches and in both of them the petitioners ‘were the same, i.e. a Company 
which was incorporated under the Indian Companies Act, 1913. In the first 
Khosla case a blacklisting order was passed and in the second there was no 
such direct order but the High Court construed the order as equivalent to a 
blacklistmg order. In both these cases the Court set aside the impugned 
orders holding that they violated pétitioner Company’s fundamental rights 
under arts. 14 and 21. In the second Khosla case the Division Bench referred 
to the Kerala Full Bench: decision in Pwanen Thomas’s caso and preferred 
the view of Mr. Justice Mathew. In the next two cases the petitioners were 
Citizens of India and blacklisting orders were set amide as violating arta. 14 
and 19(J)(g) as no opportunity was given and principles of natural justice 
were not observed. In the case of Mathulla, the petitioner who was a Char- 
tered-accountant had filed a writ petition to set aside a confidential Govern- 
ment eirodlar ‘sewed to all deparunetia of the Centeal abd Kiate Govran hi 
cohtaming derogatory remarks about him and conveying Government’s deci- 
gion not to nominate him to any board of a concern in which the Govern- 
ment had any interest. No notice or opportunity was given to him before 
the Government decided to so dsbar him. It was held that the said circular 
contravened petitioner’s fundamental rights under arta. 14 and 19(1)(g) of 


21 [1956] ALR. Mad, 572. 
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the Constitution. We are, With respect, in agreement with the view taken 
by the Delhi High Court in the above cases that the impugned orders vio- 
lated art. 14 and were in breach of principles of natural Justice. In the 
above view. we do not think it necessary to determine whether the impugned 
order also contravenes respondents’ fundamental rights under art. 19(1)(g). 

We may point out thet in Ram Krishna v. Union of India™ an order was 
passed by the Government of India putting the petitioner on the ‘banning 
list’? for a period of three years. However, in that case Government had 
served a notice on the petitioner to show cause before taking action against 
him. Therefore, the decision is not of assistance in determining the point 
which arises in the present case. 

For the reasons indicated above, we dismiss the appeal. 

In view of the further facts that have been brought to our notice in the 
affidavit of Balwantsingh dated August 16, 1978, the Deputy Director (Re- 
gistration) in the D.G.S. & D., we make the following order: 

The appellants are directed to circulate the decision of this Court quashing 
the said blacklisting order to all the Ministries, quasi-Government organisa- 
tions and. other corporations ete. to whom originally the decision to blacklist 
the respondents and their firm was communicated, under intimation to the 
respondenta, within four months from the date of this judgment. They are 
further directed to delete the name of the respondents and their said firm 
from the consolidated list and other lists of blacklisted persons maintained by 
any of the Ministries of the Central Government. 

Costs of this appeal quantified at Ra. 1,000, to be paid by the appellants 
to the respondents. 

Liberty to the respondents to withdraw a sum of Rs, 500 deposited in Court 
by the appellants towards the cost of the respondents of this appeal. 


Appeal dismissed. 


Before Mr. Justice Nain. 


TATA ENGINEERING AND LOCOMOTIVE CO. LTD. v. THE UNION 
OF INDIA.® 

Customs Act (LIT of 1962), Secs. 115 (2), 2 (9), 2 (81)(Q-—Truck given on hire-purchase by com- 
pany—Truck used for carriage of smuggled gooda—Company wheiher to discharge burden of 
proof cast by s. 115 (2), Customs Act—Knowledgs of Mre-pwrchaser’s driver and cleaner, affect 
of—Construction ef siatuio—-Usse ef clear and unambiguous languago—Principk 
of law of torts, whether applicables in construing s. 115(%), Customs Act—Doctring of vicarious 
Hability, applicability of—Words ‘‘shall be Hable to confiscation” in s. 116 (2). waether per- 
misribls or ob gatory—Section 118 (X) whether hit by ari. 19 (1) (£), (B), Constitution of India 
—Shareholder, right to impugn order of confiscation passed against company. 

Where the authorities have found as a fact that a truck was used for carrlage of rmuggled 
goods by the driver himself with full knowledge that what he was carrying was smuggled 
goods, then failure on the part of the owner to prove absence of knowledge or connivance 
of the driver would, on a plain reading of the provisions of s. 115(3) of the Customs Act, 
1969, render the truck lable to consfiscation. The absence of rules specifying precautions 
to be taken on the driver's part can make no difference in a case where the truck is 
used by the driver himself for carriage of smuggled goods. 

Where, by the use of clear and unambiguous language capable of one meaning only, any- 
thing is enacted by the Legislature, it must be enforced however harrh tho result may be 
unless a fundamental right is contravened. 

In every case, the object of interpretation end of construction is to Recoven the intention 
of the law-giver.- That object oan be best achieved by first looking at the language used 
in the relevant Hea Other methods of extracting meaning can be resorted to only 


23 [1900] ALR. Cal 18. laneous Petition No. 889 of 1972. 
d, June 13, 078. 0.C.J. Miscel- 
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if the language used is contradictory, ambiguous or leads really to absurd results. Where 
the meaning of a statute is clear and sensible, interpolation 1s improper. 

R.M.D.C. v. Union af India, Kedar Nath v. State of Bthor,® R.L. Arora v. Stats of Uttar 
Pradesh and G. Nerayanaswami v. G. Pannsracloam,‘ referred to. 

Though the provisions with regard to oanfisoetion of a vehicle under s, 115 (3) of the 
Customs Act, 1903, is penal in character, yet when such a liability is created by the statute, 
it must be determined on the interpretation of the statute itself and not with reference to 
the principles of law of torts. 

Amba Lal v. Union of India and Shanti Prasad v. Director of Enforcement,* referred to. 

There is no scope for the introduction of the doctrine of vicarious lability for criminal or 
tortious acts of others in the interpretation of a. 115 (2) of the Customs Act, 1962. 

Gardner v. Akeroyd,' referred to. 

As the words ‘shall be ligble to confiscation” used in s. 115 (2) of the Customs Act, 1062 
aro permissible and not mandatory or obligatory, there can be no question of striking down 
s. 115 (3) as an unreasonable restriction under art. 19 of the Constitution of India. 

Indo-China Steam Navigation Co. v. Jasfit Singh? and State of M. P. v. Azad Bharat Fi- 
nance Co.,* referred to. 

In most cases of hire-purchase where trucks are used for carriage of smuggled goods, the 
owners will be innocent parties. But if for such a reason vehicles are exempted from ocon- 
fiscation, the smugglers will transport smuggled goods in vehicles taken on hire-purchase 
or acquired by bogus hire-purchase or benami, thus leading to wide-spread evasion of law. 
So, even though in the oase of owners of vehicles given on hire-purchase the provisions of 
s. 115 (2) of the Customs Act cast a heavy burden to prove the absence of knowledge and 
connivance and the precautions taken by a person over whom they have no control, yet 
regard being had to the fact that the prevention and eradication of smuggling is a proper 
and legally attainable’ objective, tt must be held that the provisions impose reasonable res- 
tootéons on the fundamental rights guaranteed under art. 19 (1) (7) and (g) of the Consti- 
tution of India. 

Harakchand v. Union of India,” relied upon. 

Badri Prasad v. Collector, Central Hacise™ and Collector of Customs v. Sampathu Chetty, 
referred to. 

Fundamental rights of shareholders and citixens are not lost when they associate to form 
a company. Where, therefore, a shareholder of a company, against which a confiscation 
order had been passed was a party to a petition, it was Asid that as the order of oon- 
fisoation would put the oompany to financial loss which affected every shareholder, the 
shareholder, being a citizen of India, was entitled to maintain the petition on the allega- 
tion that the order infringed fundamental rights guaranteed to him under art. 19 (1) of 
the Constitution of India. 

B.C. Cooper v. Union of Inda, | and B.C. & Co. v. Union of India,™ relied apon. 

S. T. Corpa. of India v. Commrcl. Tan Oficer” and Tata N. & L. Co. Lid. v. State of 

Bihar,” referred to. 


THe facts appear in the Judgment. 


S.J. Sorabjes, with A. J. Rana and N. H. NaN for the petitioners. 
C. J. Shah, for the respondents. 


Nars J. Petitioner No. 1 is Tata Engineering and Locomotive Co. Ltd. It 
manufactures and deals in motor trucks. It also gives motor trucks on hire- 
purchase system. Petitioner No. 2 is a director of petitioner No. 1, and peti- 
tioner No. 8 is its shareholder. Both the petitioners Nos. 2 and 8 are citizens 


1 


siete else 


[1987] ALR. 8. C. 628, s.o. 59 Bom. 9 ALB. 8.C. 276. 
978. 10 970] ALR. 8. C. 1458. 
1902] A. I. R. S. C. ons. 1l {19711 A. L R. S.C. 1170 
964] ALR. S.C. 1280. 13 {1863] A. L R. 8.C. 316. 
972) 3 8. C. C. 717. 13 [1970] A. L R. S.C. 564. 
1961] A L R. S.C. 264. 14 [1978] A. L R. 8. C. 106. 
1903] A. L. R. 8.C. 1764 18 [1063] A. 1. R.S. C. 1811. 
962] 2 Q.B. 743. 16 [1965] A. L R.S. C. 40. 
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of India. Respondent No. 1 is the Union of India. Respondents Nos. 2, 3 and 
4 are Central Excise Authorities in’ Bombay. (Respondents Nos. 1 to 4 are 
hereinafter referred to as ‘‘the respondents”). Respondent No. 5 is the hirer 
of motor truck No. MRS 9548 from petitioner No. 1 under a hire-purchase 
agreement dated September 7, 1968 which is exh. ‘A’. The amount originally 
payable under the hire-purchase agreement Was Rs. 65,286.95 P. which was 
payable by certain instalments mentioned in the agreement. These were to be 
payments by way of hire. Until full payment was made in respect of the said 
truck, the truck was to remain the absolute property of petitioner No. 1. The 
due performance of the agreement, including payment of all amounts due 
thereunder, was guaranteed by Fakhruddin Abdulhussein, who has executed 
the agreement, exh. ‘A’, as a guarantor. In case of default, petitioner No. 1 
had a right to terminate the contract of hire and recover possession of the 
truck. It is not in dispute that on January 80, 1969 respondent No. 5 was in 
arrears of hire charges. 

On January 30, 1969, the police searched the office of Kapadia Transport 
Company at 37, Bhandari Street, Bombay, and recovered 61 packages of Nylon 
Flat Crape made m Japan. Inquiry revealed that these 61 packages were un- 
loaded from truck No. MRS. 9548 which had arrived at 8.80 a.m. The truck 
was found parked outside the office of Kapadia Transport Co. and was found 
partly loaded with Mangalore roof-tiles. Neither the driver nor the cleaner 
of the truck was present. The police seized the truck, the textile goods and 
the roof-tiles. The police handed over the goods to the Excise D 
who took the view that the textile goods were smuggled and the roof-tiles were 
used for concealing them. Notices were issued, ster alia, to petitioner No. 1 
and respondent No. 5. They were heard. The textile goods were 
by an order dated April 14, 1971 and the truck was confiscated by an order 
dated March 8, 1972 under s. 115 of the Customs Act, 1962 (hereinafter refer- 
red to as ‘‘the Customs Act’’). The order gives an option to petitioner No. 1 
to redeem the truck on payment of a fine of Rs. 15,000 in lieu of its confiscation. 
This order is exh. ‘I’ to the petition. The said order states that from the cir- 
cumstances and evidence therein set out it was conclusively established that 
the 61 packages of textiles were unloaded from truck No. MRS. 9548 and that 
the driver and the cleaner had deliberately absconded as they had knowledge 
about the contraband nature of the goods carried in the truck. The authorities 
concluded that the allegation that the truck was used for the carriage of the 
goods under seizure was proved and the truck was liable to confiscation. The 
authorities further found that petitioner No. 1 had failed to prove that the truck 
had been used for transporting amuggled goods without the knowledge or 
connivance of the person in charge of the truck and that it had also failed to 
prove that the person in charge of the truck had taken necessary precautions 
against the use of the)truck for transporting contraband goods. Petitioner 
No. 1 contended before the authorities that it had no Knowledge about the use 
of the truck for transporting smuggled goods and that the driver of the truck 
was not in its employ or under its control. The authorities did not consider 
this contention sufficient for releasing the truck from confiscation. 

The petitioners have filed the present petition for quashing the decision dated 
April 16, 1971 and the order of confiscation of the truck dated March 8, 1972 
and for an order directing the authorities to restore the truck to petitioner 
No. 1 or to respondent No. 5. The facts leading to this petition are not in dis- 
pute. 

At the outset, Mr. Sorabjee for the petitioners stated that, havmg regard to 
the scope of a petition under art. 226 of the Constitution of India, he did not 
press grounds (a) and (e) m para. 17 of the petition. 

At the outset, Mr. C. J. Shah on behalf of the respondents took a preliminary 
objection to the maintainability of the petition. He contended that petitioner 
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No. 1 was a company incorporated under the Companies Act, 1956 and was not 
a citizen'of India. Ita contention is that the impugned order of confiscation 
of. the. truck violates the fundamental right of a citizen under art. 19 (/) of 
the Constitution.: This right was not available to petitioner No. 1 who was a 
company and therefore was not a citizen of India. He relied upon the judg- 
ments of the Supreme Court im the cases of S. T. Corpn. of Indsa v. Oommrel. 
Tax Officer! and Tata E. & L. Co. Lid. v. State of Bihar? wherein the Supreme 
Court had expressed the view that a Corporation was not a citizen within the 
meaning of art. 19 and, therefore, could not invoke that article. In the Bank 
Nationalization caso (R. C. Cooper v. Union of India), the Supreme Court 
held the statute to be void for infringing the rights of a citizen under 
art..19(7)(f)} and (g) of the Constitution. The petitioner in that case was a 
shareholder and director of the company which was acquired under the statute. 
The Court took the view that a shareholder was entitled to the protection of 
art. 19 and that his individual right was not lost by reason of the fact that he 
was a shareholder of the company. The Bank Nattonalksation case has, there- 
fore, established the view that the fundamental rights of shareholders and citi- 
zens are not lost when they associate to form a company. The reason is that 
the shareholders’ rights are equally and necessarily affected if the rights of the 
company are affected. Subsequently, in the case of B. C. & Co. v. Union of 
India,4 the Supreme Court referred to the earlier cases on the point and held 
that the’ loous stands of the shareholders-petitioners in that case was beyond 
challenge after the ruling of the Court in the Bank Nationalisation case and 
that the presence of the company was not a bar to the grant of relief. In the 
present case, a shareholder and a director of petitioner No. 1 company are 
parties. The order of confiscation puta petitioner No. 1 company to finan- 
cial loss which affects every shareholder. Petitioner No. 8 being a citizen of 
Indias would not in my opinion be disentitled to maintain the present petition. 

Before I deal with the main contentions of the petitioners, a reference to the 
relevant provisions of law will be necessary. Section 115 (2) of the Customs 
Act reads as under: 


“118. (3) Any conveyance or animal used as a moans of transport in the smuggling of 
any goods or in the oarrlage of any smuggled goods shall be liable to confiscation, unless the 
owner of the convéeyanoe or animal proves that it was so used without the knowledge or con- 
nivance of the owner himself, his agent, if any, and the person in charge of the conveyance 
or animal and that cach of them had taken all such precantions against such use as are for the 
time betug specified in the rules: ...” 

Section 2(9) provides that ‘‘conveyance’’ includes a ‘“‘vehicle’’. Section 
2(31)(d) provides that ‘‘person-in-charge’’ means in relation to any other con- 
veyance (other than a vesel, aircraft or railway train), the driver or other 
person-in-charge of the vehicle. 

. It-will be seen that s. 115(2) provides that any conveyance used as a means 
of transport in the smuggling of any goods or in the carriage of any smuggled 
goods shall be liable to confiscation, unless the owner of the conveyance proves 
the followmg things: - 

(1) That the conveyance was used in the carriage of smuggled goods without his knowledge 
or connfvanoces. i 
‘  ()° That he had taken all such precautions against such use as are for the time being speci- 
fled in the rules j 

(3) That the conveyance was so used without the knowledge or conntvance of the person 
inoharge of the canyeyanoo, vis. the driver or other person in charge of it, and 
 . (4 That the person in-charge of the conveyance, vix. the driver or other person in charge 
of it, had taken all such prece.ttions against such use as are for the time being specificd in the 
rules, 
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Points Nos. 8 and 4 have also to be proved by the owner in respect of an agent, 
if any, but as there is no agent in this matter, I have omitted reference to the 
agent. In this cage there is no dispute about the fact that petitioner No. 1 is 
the owner of the truck. There ig no allegation that the truck was used for 
carriage of smuggled goods with the knowledge or connivance of petitioner 
No. 1. The truck has not been confiscated on the ground that it was so used 
“with the knowledge or connivance of petitioner No. 1. It was contended on 
behalf of the respondents that petitioner No. 1 had not proved that it had taken 
all necessary precautions against the use of the truck for transport of smuggled 
goods. I am afraid, there is not the least substance in this contention of the 
respondents. The precautions to be taken by the owner are to be specified in 
the rules made under the Customs Act. The petitioners allege that no such 
rules have been framed specifying the precautions. The respondenta have not 
been able to point out any such rules. There is, therefore, no question of 
petitioner No. 1 taking any precautions against the misuse of the truck as there 
are no such precautions specified in any rules made under the Customs Act. 

On a plain reading of s. 115(2), petitioner No. 1 must further prove that 
the truck was used for transport of smuggled goods without the knowledge or 
connivance of the driver and further that the driver had taken all such pre- 
cautions against such use as are for the time being specified in the rules. In 
my opinion, the petitioners have not discharged the burden of proving that the 
truck was used for transport of smuggled goods without the knowledge or con- 
nivance of the driver. The authorities have found as a fact that the truck was 
used for carriage of smuggied goods by the driver himself with full knowledge 
that he was carrying smuggled goods. The authorities have inferred this from 
evidence and also the fact that the driver is absconding. Failure to prove 
absence of knowledge or connivance of the driver would on the plain reading 
of the provision of law make the truck liable to confiscation. The petitioners 
have further contended that as there are no precautions specified in any rules 
made under the Customs Act, they could not prove that the driver had taken 
all such precautions against the misuse of the truck. It is true that there are 
no rules specifying the precantions with regard to the person in charge of the 
conveyance, but on a plain reading of s. 115(2) such precautions, if specified 
in the rules, would pertain to the misuse of the truck by persong other than the 
driver himself. In this case it is found as a fact that the truck was used by 
the driver himself for carriage of smuggled goods. The absence of rules speci- 
fying precautions to be taken on his part, therefore, makes no difference. In 
view of the fact, however, that petitioner No. 1 has failed to discharge the onus 
with regard to the knowledge or connivance of the driver of the truck, in my 
opinion the truck would be liable to confiscation for that reason alone. 

I have taken the above view on the elementary rule of construction that the 
words and phrases of s. 115(2) are used in their ordinary meaning. There is 
no ambiguity about the words and, therefore, the literal construction in this 
case is a safe rule of construction. The language of s. 115(2) is plain and 
admits of but one meaning. The task of interpretation can hardly be said to 
arise. Where, by the use of clear and unequivocal language capable of only 
one meaning, anything is enacted by the Legislature, it must be enforced how- 
ever harsh the result may be unless a fundamental right is contravened. 

Mr. Sorabjee on behalf of the petitioners, however, contended that s. 115(2) 
of the Customs Act is a penal provision and ought to be construed strictly. It 
ought not to be construed in a manner which leads to injustice and undue 
harshness and it should be read down to mean not any person who physically 
‘drives the car but a driver who is legitimately in charge of the vehicle and 
over whom the owner of the vehicle sought to be confiscated can reasonably be 
expected to exercise control or supervision. Mr. Sorabjee contended that the 
liability of petitioner No. 1 to have its vehicle confiscated is a vicarious liabi- 
lity, the primary liability being of the driver himself, and this liability cannot 
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arise if the driver was not legitimately in charge of the vehicle or the driver 
was not an employee of petitioner No. 1 and petitioner No. 1 could not reason- 
ably be expected to exercise control or supervision over the driver. 

~ This is not a case where the absconding driver was not legitimately in charge 
of the vehicle. It is not alleged that he was a thief who had stolen the vehicle 
and used it for transport of smuggled goods. It stands to reason that misuse 
by a person who is not legitimately in charge of the vehicle may not make the 
- owner liable to have his vehicle confiscated. The person in charge would, m 
my opinion, refer to a person legitimately in charge. In this case, petitioner 
No. 1 had given the vehicle on hire to respondent No. 5. Respondent No. 5 had 
given it in charge of the driver. The driver was, therefore, a person legitimate- 
ly in charge of the vehicle. It is true that he was not an employee of petitioner 
No. 1 and petitioner No. 1 had no control or right of supervision over the 
driver, but when petitioner No. 1 gave the vehicle on hire-purchase to respon- 
dent No. 5, it was fully in its contemplation that the vehicle may be driven by 
a person other than the hirer. This was not an unexpected event. If by the ’ 
clear and unequivocal language of s. 115(2) the owner is made liable to have 
his vehicle confiscated ‘on account of the misuse of it by a person who was 
legitimately in charge of the vehicle but over whom the owner had no control 
or right of supervision, I am afraid, the legislation must be enforced. 

Mr. Sorabjee argued that such confiscation would put an end to the business 
of hire-purchase and that it would put petitioner No. 1 and other persons 
engaged in the business of giving vehicles on hire-purchase to a loss. I am 
afraid, if this is the result of clear and unequivocal language of the section, 
this result cannot be avoided. I am, however, not impressed by the fact that 
petitioner No. 1 would suffer any financial loss or that such interpretation 
would put an end to ita business., I find that respondent No. 5 has given an 
indemnity in the agreement, exh. ‘A’, to petitioner No. 1 against the loss of 
the vehicle and the guarantor has guaranteed all payments due under the agree- 
ment and the due performance of the terms of the contract. There will be no 
loss to petitioner No. 1 if the vehicle is confiscated. However, I.am not taking 
this aspect of the matter into consideration in interpreting the provision in the 
manner I am doing. 

In the case of Amba Lal v. Union of India’, the Supreme Court held that 
the relevant provisions of the Sea Customs Act, 1878, which provided for an 
order of confiscation of goods, were penal in character. Mr. Sorabjee cited 
the case of Shanti Prasad v. Director of Enforcement, wherein the Supreme 
Court observed that proceedings under sg. 28D of the Foreign Exchange Regu- 
lation Act, 1947 were quasi-criminal in character. I am, however, not pre- 
pared to apply this analogy to the Customs Act. In the same judgment, the 
Supreme Court observed that foreign exchange has features and problems 
peculiarly ita own and it forms a class in itself. There is, however, no doubt 
that the provision with regard to the confiscation of vehicles is penal in charac- 
ter. Based on this, Mr. Sorabjee argued that normally and naturally the per- 
son who is liable for wrong is he who does it. The modern civil law recognises 
vicarious liability. For example, master is responsible for the acts of his ser- 
vants done in the course of their amployment. The liability of the master for 
the acts of the servant has its origin in the legal presumption, that all acts 
done by a servant in and about his master’s business are done by his master’s 
express or implied authority and are, therefore, in truth the acta of the master 
for which he may be justly held responsible. Mr. Sorabjee argued that as 
petitioner No. 1 did not employ the driver of the vehicle, which is the subject- 
matter of this petition, and had no control or right of supervision over him, 
it will be harsh to presume that the acts of the driver are done by the express 
or implied authority of petitioner No. 1 and are, therefore, in truth its acts for 
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which it may be justly held responsible. I am afraid, Mr. Sorabjeo’s argu- 
ments would apply to the vicarious liability of the master for the acts of his 
servant in tort. We are dealing with a case where the liability of petitioner 
No. 1 to have its vehicle confiscated is created by a statute. This liability 
cannot be determined by reference to the principles of law of tort, but must 
be determined on the interpretation of the statute itself. Unless the statute 
violates one of the fundamental rights of a citizen, it must be given effect to if 
its language is clear and unequivocal. 

Mr. Sorabjee cited a passage from the judgment in the case of Gardner v., 
Akeroyd,’ which reads as under (pp. 747-748) : 

‘+ Jt may seem, op the face of it, hard that a man should be fined, and, Indeed, mado sub- 

ject to imprisonment, for an offence which he did not know that he wes committing. But there 
is no doubt that the legislature has for certain purposes found that hard measure to be necessary 
in the public interest. The moral justification behind such laws is admirably expressed Mm a 
sentence by Dean Roscoe Pound in his book ‘The Spirit of the Common Law,’ at p. 52: 
seo The Law Quarterly Review, Vol. 64, p. 176. ‘Such statutes’, he says, ‘are not meant to 
punish the vicious will but to put pressure upon the thoughtless and inefficient to do their whole 
duty in the interest of public health or safety or morals.’ Thusa man may be made responsible 
for the acts of his servants, or even for defects tn his business arrangements, because it oan fairty 
be said that by such sanctions citixens are induced to keep themselves and their organisations 
up to the mark. Although, in one sense, the cftixen is being punished for the sins of others, 
it can be said that, if he had been more alert to see that the law was observed, the sin might 
not have been committed. Bat if a man is punished because of an act done by another, whom 
he cannot reasonably be expected to influence or control, the lew is engaged, not tn punishing 
thoughtlesmess or inefficiency, and thereby promoting the welfare of the community, but in 
pounding on the most covenlent victim’’.* 
In the above case, the Court was dealing with the doctrine of a master’s 
criminal responsibility for his servant’s breach of an absolute duty or prohi- 
bition imposed by a statute. It was held that the doctrine does not extend to 
make the master vicariously liable for his servant’s attempt to commit or his 
Bervant’s act preparatory to the commission of an offence against the Defence 
Regulations. In this case, petitioner No. 1 is not charged with the criminal 
offence committed by another. What is sought to be done is to confiscate the 
vehicle used for transporting smuggled goods. The Legislature has found such 
measure to be necessary in the public interest. The principles of Vicarious 
criminal liability cannot be imported into this case. 

Apart from s. 115 of the Customs Act, there are or have been provisions in 
other Acts which provide for confiscation of vehicles or other modes of eon- 
veyance used for certain offences. Section 168 of the Sea Customs Act, 1878, 
provided that any vehicle or conveyance used in the removal of any goods 
liable to confiscation shall in like manner be liable to confiscation. Section 11 
of the Opium Act, 1878, provides that conveyance used for transporting illicit 
opium shall be liable to confiscation. Sections 98(2) and 99 of the Bombay 
Prohibition Act, 1949, provide for confiscation of vehicles and conveyances which 
are used for the transport of intoxicants or materials out of which intoxicants 
are manufactured. Section 99 provides that no such vehicle or conveyance shall 
be confiscated if the owner satisfies the Court that he had exercised due care 
in preventing the commission of the offence. Section 28 of the Central Excise 
Act, 1944, also provides for confiscation of vehicles. But the language of 
all these enactments is different from that of s. 115(2) of the Customs Act, 
which undoubtedly casts a difficult burden on the owner of a vehicle to prove 
the innocence of or precautions taken by a person over whom he has no 
control. In my opinion, the doctrine of vicarious liability for criminal or tor- 
tious acts of others cannot be introduced in the interpretation of s. 115(2). 
The liability of a vehicle to confiscation must be determined on the plain 


7 [1952] 3 Q. B. 748. G. H. Austin & Sons Ld., [1951] 2 K.B. 185, 
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words of the section itself, unless it violates a fundamental right. It is only 
from that view-point tħat the reasonableness of the measure must be exami 

Mr. Sorabjee cited the case of Abdul Rahman v. Emperor®, wherein a Divi- 
gion Bench of the Calcutta High Court held that no one can be liable because 
his servant made use of his private carriage as a depositary for his private 
stock of opium and, therefore, an order confiscating a boat in which some 
opium had been found should not have been made. Another judgment cited 
was in the case of Moruthamuthu,? decided by a single Judge of Madras High 
Court. Section 14 of the Madras Prohibition Act provided that an order of 
confiscation would not be made if the owner of the vehicle satisfies the Court 
that he had exercised due care in preventing the commission of the prohibition 
offence. The learned Judge took the view that it did not follow that in every 
case where the owner was not able to so prove, the car should be confiscated 
even though there is no evidence to prove that the owner had knowledge that 
a prohibition offence was going to be committed by using his car. Another 
case cited was the case of In re G.N. Chakrapany Chettiar. This was under 
g. 11 of the Opium Act and the learned Judge of the Madras High Court took 
the view that the conveyance ought not to be confiscated unless the owner knew 
-or had reason to believe that his vehicle was likely to be used for the purpose 
of transporting contraband articles. I am afraid, ‘these judgments have no 
application to the facts of this case, because under s. 115(2) of the Customs 
Act the owner had to prove the absence of knowledge and connivance of the 
driver and there is a finding of fact that the vehicle was used for transport 
of smuggled goods by the driver himself with full knowledge of what he was 
doing. I have to decide the case on the language of s. 115(2). 

I shall deal with the case of State of M.P. v. Azad Bharat Finance Co. Y 
m considerable detail, because Mr. Sorabjee placed great reliance on this case. 
This was a case under s. 11 of the Opium Act, as applicable in Madhya Pradesh, 
which provided that a vehicle used for transport of contraband opium ‘‘shall 
be confiscated’’ instead of the words ‘‘ahall be liable to be confiscated.’’ The 
truck was taken on hire-purchase agreement from Azad Bharat Finance Co. 
by Harbhajan Singh and he was not present in or near the truck when the 
contraband opium was taken possession of by the Excise Officer. The company 
applied to the trial Magistrate for relea#e of the truck. The driver was 
acquitted by the Magistrate, but he ordered that the truck be confiscated -to 
the State. The Magistrate was of the opinion that s. 11 of the Madhya Bharat 
Act showed clearly that the truck in which the opium was carried had to be 
forfeited in all circumstances. In appeal, the Sessions Court upheld the said 
decision. Asad Bharat Finance, Co. filed a revision application in the High 
Court. The High Court took the view that the word ‘‘shall’’ was not manda- 
tory and it meant ‘‘may’’, and that it conferred discretion on the Court to 
confiscate the conveyance provided it belonged to the offender, but as it was 
mot so and the owner of the truck had neither authorised the offender to trans- 
port opium nor was there any reason to believe that the owner knew that 
his vehicle was likely to be used for transporting contraband opium, the con- 
veyance should not be confiscated because confiscation in such circumstances 
would be tantamount to punishing one, who had not committed any offence 
under the Opium Act. The State appealed to the Supreme Court. The Sup- 
remò Court held that the High Court was correct in reading s. 11 of the 
Madhya Bharat Act, as being permissive and not obligatory. The Supreme 
Court further held that the statute was penal and it should, if possible, be 
construed in such a way that a person who has not committed or abetted any 
offence should not be visited with a penalty. The Supreme Court also ob- 
served that if s. 11 had been mandatory, it ‘‘may have to be struck down as 
imposing unreasonable restrictions under art. 19 of the Constitution.’’ The 
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Supreme Court diamiased the appeal. Mr. Sorabjee placed great emphasis 
on the observation that a penal statute should be construed in such a way 
that a person who had not committed or abetted any offence should not be 
visited with a penalty. He contended that in this case, petitioner No. 1 had 
not committed or abetted any offence and its vehicle should not be confiscated. 
In my opinion, this argument forgets that s. 115(2) of the Customs Act casts 
a burden on the owner of a vehicle to prove certam things and if he fails to 
prove them, the vehicle becomes liable to confiscation. The words of s. 115(2) 
of the Customs Act are different from the words of s. 11 of the Optum Act. 
Mr. Sorabjee also laid considerable stress on the observation of the Supreme 
Court that if s. 11 of the Opium Act in its application to Madhya Bharat had 
been mandatory, it may have to be struck down as imposing unreasonable 
restriction under art. 19 of the Constitution. Im the case before the Supreme 
Court, it was found that s. 11 was not mandatory but was permissive and 
there was no occasion for it to strike down that section. Therefore, a casual 
observation that the provision may have had to be struck down will not help 
the petitioners. ; 

Mr. Sorabjee contended that the provisions of s. 115(2) are mandatory and, 
therefore, must be struck down as imposing unreasonable restrictions under 
art. 19 of the Constitution. But I do not find any substance m this contention. 
Mr. Sorabjes invited my attention to a judgment of D.N. Simha J. in the 
case of E. O. Line Incorporated v. Jasjit Singha. Section 167(12-A) of the 
Sea Customs Act, 1878 provided that ‘‘Such vessel shall be liable to confisca- 
tion”. Theo learned Judge of the Calentta High Court held that on true 
interpretation the confiscation was not obligatory but permiæible. In the 
appeal from the above decision, the Supreme Court took a contrary view. 
(See Indo-China Steam Navigation Co. v. Jasjit Singh?) This view of the 
Supreme Court would appear to be contrary to the view of the Supreme Court 
in the subsequent case in State of M.P. v. Azad Bhorat Finance Co., where 
even stronger language like ‘‘shall be confiscated’? was held to be permissive 
and not obligatory. In my opinion, the words used in s. 115(2) ‘‘shall be 
liable to confiscation’’ are permissive and not mandatory or obligatory as 
contended by Mr. Sorabjee. There is, therefore, no question of striking down 
s. 115(2) as an unreasonable restriction under art. 19 of the Constitution. 
This is apart from the fact that the Supreme Court did not actually decide 
that such a mandatory provision was an unreasonable restriction under art. 19 
of the Constitution and merely observed that if the provision had been obli- 
gatory it ‘‘may have to be struck down’’. I am sure, if the occasion had 
arisen, there would have been more arguments before the point was decided. 

Mr. Sorabjee wanted me to read down s. 115(2) of the Customs Act, so 
that the section read with s. 2(37) should mean not any person who physically 
drives the car but a driver who is legitimately in charge of the vehicle and 
over whom the owner can reasonably be expected to exercise control or super- 
vision. There is ample authority for the proposition that im appropriate 
cases the Court could limit the application of a provision of law, as it did 
in the cases of R'M.D.C. v. Union of Indso™, Kedar Nath v. State of Bihar”, 
and R.L. Arora v. State of Uttar Pradesh.6 It has been observed’ by the 
Supreme Court in G. Narayanaswam v. G. Pannerselvam"™ that Courts should 
interpret in a broad and generous spirit the document which contains 
the fundamental law of the land or the basic principles of its Government. 
However, the rule of ‘‘plain meaning” or ‘‘literal’’ interpretation, which is 
“the primary rule” could not be altogether abandoned im interpreting any 
document. The object of interpretation and of ‘‘construction’’ is to discover 
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the intention of the law-makers in every case. This object can, obviously, 
be best achieved by first looking at the language used in the relevant provi- 
sions. Other methods of extracting the meaning can be resorted to only if the 
language used is contradictory, ambiguous, or leads really to absurd results. 
This is an elementary and basic rule of interpretation as well as of construction 
processes which, from the point of view of principles applied, coalesce and 
converge towards the common purpose of both which is to get at the real 
gense and meaning, so far as it may be reasonably possible to do this, of what 
ig found Jaid down. Where ihò meaning of a siatnte is clear and sensible, 
either with or without words, interpolation is improper since the preliminary 
source of the legislative intent is in the language of the statute. I see no 
occasion to limit the use of the Janguage by the Legislature in the manner 
suggested by Mr. Sorabjee. i 

The last argument of Mr. Sorabjeg is that s. 115(2) violates art. 19(Z) (f) 
and (g) of the Constitution, because it imposes an unjust penalty on an in- 
nocent owner and the restriction is unreasonable and unduly harsh. He argues 
that judicial expositions of provisions of law which are in pars materia to 
s. 115(2) lay down that knowledge or connivance on the part of the owner of 
the vohiclo ia Qoetgaary in ordor to insur vyntiscallon. ln so far as s. 1182) 
provides for knowledge or connivance of the owner, it gives effect to the legal 
position ag judicially pronounced. If the law materially attributed the act 
of the owner’s agent or servant to the owner, it would create vicarious lability 
within recognised limits, but if s. 115(2) is so construed that the owner becomes 
liable for the acts of the persons over whom he has no control or right of super- 
vision, the position of the owner becomes worse than what it was before the 
pre-Constitution laws and the section far from mitigating the rigour casts 
an impossible burden on the owner. I have already observed that the provisions 
of other laws providing for confiscation of vehicles are differently worded. I 
do not think that the intention of the Legislature in enacting s. 115(2) was 
to mitigate the rigour cast on the owner. It does cast a heavy burden on the 
owner to prove the absence of knowledge and connivance and the precautions 
taken by a person over whom he has no control. But we have to ses whether 
such harsh measure is justified. If it is not justifled, it would undoubtedly 
be an unreasonable restriction under art. 19 of the Constitution. The Supreme 
Court observed in the case of Harakchand v. Union of Indsa, that the principle 
which underlies the structure of the rights guaranteed under art. 19 of the 
Constitution is the principle of balancing of the need for individual liberty 
with the need for social control in order that the freedoms guaranteed to the 
individual subserve the larger public interests. It would follow that the rea- 
sonableness of the restrictions imposed under the impugned Act would have to be 
judged by the magnitude of the evil which it is the purpose of the restraints 
to curb or eliminate. The test of reasonableness wherever prescribed should be 
applied to each individual statute impugned, and no abstract standard, or gene- 
ral pattern of reasonableness can be laid down as applicable to all cases. The 
nature of the right alleged to have been infringed, the underlying purpose 
of the restrictions imposed, the extent and urgency of the evil sought to be 
remedied thereby, the disproportion of the imposition, the prevailing conditions 
at the time, should all enter into the judicial verdict. I do not refer to this case 
for any other purpose, because it deals with vicarious criminal Liability. Mr. 
Sorabjee also cited to me the judgment of the Supreme Court in Badri Prasad 
v. Collector, Central Hxcise,° where confiscation under s. 71 of the Gold Con- 
trol Act appeared to the learned Judges to be unduly harsh and, therefore, 
was an unreasonable restriction on the right of a person to acquire, hold and 
dispose of gold articles or gold ornaments. The Court held that the section 
may be applied indiscriminately and cannot, therefore, be upheld as saved by 
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cls. (5) and (6) of art. 19 of the Constitution. But, as stated by the Supreme 
. Court in the earlier case referred to by me, the test of reasonableness should 
be applied to each individual statute impugned and no abstract standard or 
general pattern of reasonableness can be laid down as applicable to all cases. 
Mr. Shah on behalf of the respondents cited the case of Collector of Custome 
v. Sampathu Ohetiy®. The judgment disposed of a number of appeals from 
various High Courts. It was argued that s. 178-A of the Sea Customs Act, 
1978 cast an unreasonable burden of proof on an individual and was, therefore, 
slira vires art. 19 of the Constitution. This case will have great bearing on 
the case before me, because the Customs Act has replaced the Sea Customa 
Act, 1878 and the provisions of s. 178-A of the Sea Customs Act, so far as the 
burden of proof is concerned, are similar to those in s. 115(2) of the Customs 
Act. The Court observed that the test of ascertaining the reasonableness pos- 
tulated of the restrictions in art. 19 should be applied to each individual 
statute impugned, and no abstract standard or general pattern of reasonable- 
ness can be laid down as applicable to all cases. The decision in Harakchand 
v. Union of India reiterated the principles laid down in the case of Sampathu 
Chetty. The judgment proceeds to state that adopting the test to s. 178-A 
of the Sea Customs Act, which operates to cast the burden of proof on the 
person from whose possession gold is seized to establish that the goods are not 
smuggled, the impugned legislation (s. 178-A) cannot be said to have over- 
stepped the limits of reasonableness in imposing restraint on the freedom 
guaranteed by art. 19(7)(f) and {g) and the provision was not constitutionally 
invalid on that ground. The judgment observes that it was apparent that 
8. 178-A will include in several cases, persons who are concerned in and 
are charged with being concerned im the act of illicit importation. In 
their case, such a provision would be reasonable and so constitutionally valid, 
though undoubtedly it might be possible for the State to prove its case even 
without the aid of presumption raised by s.178-A. Again, there might be some 
cases where goods are seized from a person who is unable to account satisfac- 
torily for his ownership or possession. In such cases also, it cannot be sug- 
gested that the shifting of the burden of proof would be unconstitutional. The 
deleterious effects of wide-spread smuggling in commodities like gold, which 
constitutes not only a loophole for escaping duties but also a threat to the 
effective fulfilment of the objectives of foreign trade control, are real and it 
is not in dispute that the prevention and eradication of smuggling is a proper 
and legally attainable objective and that is sought to be achieved by the re- 
levant law. If, therefore, for the purpose of achieving the desired objective 
and to ensure that the mtentions of Parliament shall not be defeated, a law is 
enacted which operates somewhat harshly on a small section of the public, 
taken in conjunction with the position that without a law in that form and with 
that amplitude smuggling might not be possible of being effectively checked, 
the law cannot be held to be violative of the freedom guaranteed by 
art. 19(7)(f) and (g) as imposing an unreasonable restraint. That the restric- 
tions are in the interest of the general public is beyond controversy. The social 
good to be achieved by the legislation is not so disproportionately small that on 
balance it could be said that it has proceeded beyond the limits of reasonable- 
ness. Acts innocent in themselves may be prohibited and the restrictions in 
that regard would be reasonable, if the same were necessary to secure the 
afficient enforcement of valid provisions. The inclusion of a reasonable margin 
to ensure effective enforcement will not stamp a law otherwise valid as within 
legislative competence with the character of unconstitutionality as being un- 
reasonable. I think, the remarks apply with great force to the case before me. 
In the judgment, the Report of the Taxation Enquiry Commission 1958-54 
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(p. 820) is quoted in support of the fact that the evil of smuggling was wide- 
spread in the country. In the present case, s. 115(2) does cast an unreasonabla 
burden on the owner of a vehicle, but it must be remembered that in most cases 
of hire-purchage, the owner will be an innocent party. If the vehicle is ex- 
empted from confiscation for that reason, all that the smugglers will do is to 
transport smuggled goods in vehicles taken on hire-purchase to save the vehicles 
from confiscation. Such an interpretation may even lead to smugglers acquir- 
ing vehicles benami or entering into bogus hire-purchase agreements to enable 
the ostensible owner to claim back the vehicle. This will lead to wide-spread 
evasion of the law and will facilitate smuggling. In my opinion, s. 115(2) im- 

reasonable restrictions on the fundamental rights guaranteed by 
art. 19(1) (f) and (g). 


Mr. Sorabjes also argued that as no precautions have been specified in any 
rules made under the Customs Act, there can be no confiscation of a vehicle. 
I have already dealt with this point and observed that I am assuming m this 
case that the smuggled goods have been transported in the vehicle without the 
knowledge or connivance of the owner and that he has taken all necessary 
precautions to see that the vehicle is not used for transport of smuggled goods. 
But the matter does not end there. The owner has also to prove that the 
transport was done without the knowledge or connivance of the driver. 
case, there is a finding of fact that the driver was transporting smuggled goods 
with full knowledge. Precautions to be taken by him to see that the vehicle 
is not used for transporting smuggled goods can only relate to transportation 
by others and not by himself. The absence of rules in this respect does not 
affect the matter. Mr. Sorabjee cited the case of Narendra Kumar v. The 
Union of Indi# in support of his contention that where no rules are framed the 
provision of law cannot be enforced. But I find that the said case has no ap- 
plication to the facta of this case. 


In the result, the petition fails and is dismissed with costs. 
Potion dasmassed. 


Before Mr. Justices K. EK. Derai. 
BHARAT BARREL AND DRUM MFG. CO. LTD. v. B. S. KALELEKAR.* 
Industrial Dispuiss Act (XIV of 1947), Sec. 104— Arbitrator, whether can order production of 
documenis acither in ownership nor in possession of employer. 

In a matter of dispute between a company and its workmen, referred to an arbitrator 
under the provisions of s. 10A of the Industrial Disputes Act, 1947, it is not open to the 
arbitrator to order production of documents which are neither of the ownership of the 
company nor are in its possession. The failure of the company to produce such documents 
does not result in any punishable default. 


THe facts appear in the judgment. 


Narayan B. Shetye, with H. V. Mehta, instructed by Bachubha Munim & 
Co., for the petitioners. 


K. K. Desar J. In this petition under art. 226 of the Constitution the peti- 
tioner company has challenged the legality and correctness of an interim order 
dated December 27, 1967, made on the interim application for disclosure and 
production of documents made on September 9, 1967, before the private 
arbitrator Shri B. S. Kalelkar in the matter of dispute referred to him under 
the provisions of s. 10A of the Industrial Disputes Act, 1947, for adjudicating 
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upon claim for bonus made by the workmen of the petitioner company for 
the years 1961, 1962, 1968 and 1964. 

The only facts which require to be noticed are as follows: 

By the above application the workmen submitted that the Balance-sheets and 
Profit and Loss Accounts of the petitioner company that were disclosed for 
the above years did not correctly disclose the true and actual income and/or 
profits of the petitioner company. The submission was that the above situa- 
tion had arisen because one Prakash Cotton Mills Pvt. Ltd., which was a 
gister concern of the petitioner epee had been given complete control of 
the business of manufacturing and selling of drums and barrels, This busi- 
ness, in fact, belonged to the petitioner company. Under the agreement the 
petitioner company agreed to receive only royalty from the Prakash Cotton 
Mills Pvt. Ltd The profit and loss accounta disclosed by the petitioner com- 
pany related to the royalty amount received and did not contain the relevant 
accounts in respect of the business of manufacturing and selling drums and 
barrels manufactured in the factory. On this main ground by the application 
a prayer was made for discovery and production of documenta mentioned in 
seven items in the application, Those documents were (1) General Ledger 
Books, (2) General Ledger Accounts Trial Balance (audited), (3) Journal 
Books, (4) Cash Book and Petty Cash Books, (5) Purchase Books, (6) Sales 
Books and (7) Income-tax assessment orders, all for the years 1961, 1962, 1963 
and 1964. On behalf of the petitioner company ihe application was resisted 
mainly on the ground that in fact the profits made by the petitioner company 
were under the royalty agreement made with the Prakash Cotton Mills Pvt. 
Ltd. The accounts of profits and losses of the business of manufacturing and 
gelling drums and barrels were not relevant. This business was under the 
royalty agreement carried on‘by the Prakash Cotton Mills Pvt. Ltd. for its 
own benefit. The learned arbitrator delivered the impugned order dated 
December 27, 1967. A copy of the said order is annexed as exh. H to this 
petition. The order consists of recitals and reasonings extending over forty-nine 
typed pages. It appears that in arriving at his conclusion in the matter of 
production of the above documents, the arbitrator has almost made final find- 
ings on arguments advanced by both sides on the above two questions. The 
arguments were advanced on issues which were irrelevant in connection with 
the question of ordermg production of documents. By the impugned order 
the petitioner company has been directed to produce the documents mentioned 
m items 1 to 6. There can be no dispute that all these documents are not in 
the posseasion of the petitioner company as such. These documents are books 
of accounts of the Prakash Cotton Mills Pvt. Ltd. which, beg a third party, 
has no connection whatsoever with the demand for claim for bonus referred 
to the arbitrator. The learned arbitrator and also the advocates who had 
made arguments before him appear to have forgotten the well-established 
principle that orders for discovery and production cannot be made against 
persons who are not parties to the litigation im question. The only method of 
getting documents from guch parties is to issue ducestecum summonses for pro- 
duction of documents. There is no provision in law entitling tribunals to order 
‘discovery and production of documents’’ by such persons. The failure of the 
petitioner company to produce documents not of its ownership and which are 
not held to be in its possession cannot result into any punishable default. On 
this interim application for production of documents the learned arbitrator 
should not have delivered an order containing lengthy recitals and reasonings 
and should never have decided finally issues on merits of the questions argued 
by the parties. The learned arbitrator should have realised the important fact 
that the application was for production of documents which were not of the 
ownership of the petitioner company, nor for production of documents which in 
law can be said to be in the possession of the petitioner company. It is quite 
clear that the order for production of documenta which were of the ownership 
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of the Prakash Cotton Mills Pyt. Ltd. and in possession of that company should 
never have been made by the learned arbitrator. The order is contrary to the 
well-established principles of law and should not have been made. 


The result of the above finding is that the direction given in the interim 
order against the petitioner company to produce documents mentioned m items 
1 to 6 of the application is set aside. The Rule is made absolute as above. 
_ No order as to costs. 

Bule made absolute, 


Before Mr. Justice Vimadalal. 
P. T. ANKLESARIA v. UNION OF INDIA.* 


Civil Procedure Code (V of 1908), OXVIU, RR. 3, 3, See. 181—Order in which counsel should 
address Couri in cases falling under O XV IL, R. 3, Civil Procedure Code-—Third party having 
righi to address Court in such case—How order is to be determined— Rules of Supreme Court 
in England, O. XXXV, B. 7. 

Where, ander r. 8 of O.X VIL of the Code of Civil Procedure, 1908, evidence is produced 
by the defendant on issues in regard to which the onus lies on him, the order in which counsel 
should address the Court is as follows: The plaintiff should first address specially on the 
evidence led by the defendant; the defendant should then reply specially to the plaintiff's 
address on that evidence. This should be followed by a general address by the defendant 
on the whole case and ended up by a reply by the plaintiff generally on the whole case, 

In a given situation where a third party, also having a right to addreas the Court, is n 
the picture, e.g. owing to consolidation of two mits, —a situation neither contemplated nor 
met by O. XVII, r. 8 of the Code,—the Court should resort to its inherent powers under 
s. 151 of the Code and direct the order in which addresses should follow. 


M. H. Shak, with G. A. Thakkar, for the plaintiffs. 
C. J. Shak, with V. C. Kotwal, for the defendants. 
D. M. Shambhu, for defendant No. 6 in Suit No. 295 of 1970. 


VIMADALAL J. This was a mammoth case in which an aggregate of over 
50,000 documents were disclosed by the parties to the suit and the hearing which 
started on July 80, 1978, has proceeded for forty-fiye working days by the time 
the evidence of all sides was closed yesterday. It relates to a claim of several 
lakhs by clearance contractors against the Government of India in respect of a 
contract relating to foodgrains and a croas-elaim by the Government against those 
contractors for certain deductions for breach of their obligations under the oon- 
tract. It may be stated that the hearing of these two suits proceeded as a con- 
solidated hearing under an order passed by my brother Nain on November 29, 
1972. When the evidence was closed yesterday, the question arose as to the 
order in which the learned counsel should address me. f 

As the plaintiffs to Suit No. 432 of 1967 (the clearance contractors) had 
exercised- the option under O. XVIII, r. 8 of the Code of Civil Procedure of 
reserving their evidence on the issues on which burden of proof was on the 
Government, the question as to the order in which the learned counsel should 
address the Court would have to be decided in reference to the provisions of the 
said rule. Before I go to that rule, however, I may refer to O. XVIII, r. 2 of 
the said Code which lays down the general rule that, when evidence on both 
sides has concluded, the party, other than the one which had the right to begin, 
must ‘‘address the court generally on the whole case.’’ It further provides 
that the party beginning may then ‘‘reply generally on the whole case.” A 
careful reading of O. XVIII, r. 2 shows two things: first, that it makes a dis- 
tinction between an address and a reply to that address; and secondly, that it 


*Declaod, October 11,1973. O.C.J. Suit No. 482 of 1967 and O.C.J. Suit No. 208 of 1970. 
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proceeds on the principle that the party which has to unfold ita evidence first 
must have the last word in addressing the Court. Curiously enough, however, 
O. XVII, r. 3 with which the Court is concerned in the present case, does not 
use the term ‘‘address’’ at all, but deals only with the ‘‘reply’’ which is to be 
given to the evidence prodtced by the defendant on the issues in regard to 
which the onus is on the defendant, as well as the general ‘‘reply’’ to the whole 
case. One thing which O. XVID, r. 3 makes clear is that it contemplates 
separate replies by each of the parties. In my opinion, however, each of those 
replies must, naturally and necessarily, be preceded by an address, as the plain 
dictionary meaning of the term ‘‘reply’’ as well as the sense in which the 
Legislature has used the term ‘‘reply’”’ in O. XVIII, r. 2 which is sm part 
materia, clearly show. Reading O; XVII, r. 3 im that manner, the procedure 
which it, in my opinion, lays down by clear implication is that the plaintiff 
must first address specially on the evidence led on the issues in regard to which 
the onus is on the defendant; the defendant must then reply specially to the 
plaintiff’s address on that evidence ; that must be followed by a general address 
by the defendant on the whole case; and ended up by a reply by the plaintiff 
generally on the whole case. The position, therefore, is that, in between the 
special address by the plaintiff on the-evidence on issues in regard to which 
the onus is on the defendant and the general address by the plaintiff on the 
whole case, will be sandwiched addresses, which may be consolidated into one 
address by the defendant, both on the evidence on the issues in regard to which 
the onus is on the defendant, as well as on the whole case. This order would, 
in my opinion, also be in conformity with the principle embodied in O. XVIII, 
r. 2 to which I have referred viz., that since on the issues in regard to which 
the onus is on the defendant, it is the defendant who first places his cards on 
the table, he should have the last word with the Court on that evidence; and 
since the general evidence in the case is first led by the plaintiff, he should 
have the last word in addressing the Court generally on the case. In my 
opinion, this is the only reasonable construction that can be placed on O. XVIII, 
r. 8 of the Code of Civil Procedure which makes no express provision either 
for an ‘‘address’’ by the plaintiff specially on the evidence on the issues In 
regard to which the onus lay on the defendant, or for a general ‘‘address’’ by 
the defendant, on the whole case. It may, in passing, be mentioned that the 
Allahabad High Court has amended the provisions of O. XVIII, r. 3 so as to 
make the position in regard to the order in which the parties are to address the 
Court quite clear, though what it provides is quite different from my inter- 
pretation of O. XVIII, r. 3 as applicable to this Court. Whichever be the 
course preferred, it is desirable that an appropriate amendment clarifying the 
position should be made in O. XVID, r. 3 of the Code of Civil Procedure as 
applicable to this Court which contains theae apparent lacunae. It should also 
be mentioned that `O. XXXV, r. 7 of the Rules of the Supreme Court in Hng- 
land contains provisions of an entirely different nature in regard to the order 
of addresses and is, therefore, of no assistance for the purpose of construing 
0. XVII, r. 3 af the Code of Civil Procedure, There is one thing which may, 
however, be noted, and that is, that sub-r. (J) of O. XXXV, r. 7 of the Rules 
of the Supreme Court in England gives the widest poæible discretion to the 
Court to give directions in regard to the “‘order of speeches at the trial” 

In the present case, however, the matter is further complicated by reason of 
the order of consolidation of the two suits passed by my brother Nain on Nov- 
ember 29, 1972, as a result of which a third party has come into the picture 
viz., the All India General Insurance Co. Ltd., which is defendant No. 6 to 
Suit No. 295 of 1970, and which also has a right to address the Court—a situa- 
tion which O. XVII, r. 8 does not contemplate and cannot meet. In that 
situation, in my opinion, I must resort to the inherent powers of the Court 
under s. 151 of the Code of Civil Procedure, for every Court has.an inherent 
right to regulate its own procedure in cases in which the Code of Civil Pro- ` 
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cedure does not preseribe the same. This is too well-settled by deeisions of the 
highest Court to need authority. In such a situation, in England, the Court 
could give appropriate directions under sub-r. (Z) of O. XXXV, r. 7 of the 
rules of the Suprame Court in that country which is, virtually, in the nature 
of a statutory recognition of the inherent power of the Court to regulate its 
own procedure. Having regard to the facta and circumstances of this case to 
which I have referred, and particularly to the order of consolidation of the 
two suits, in exercise of my inherent powers under s. 161 of the Civil Procedure 
Code, I, therefore, direct that the order of addresses should be as follows: 

1. Mr. Shambhu on behalf of the 6th defendant in Sult No. 205 of 1970 will address the 
eourt generally; ' 

2. Mr. C.J. Shah on behalf of the government and its officers in both the suits will there- 
after address the court generally; 

8. Mr. G.A. Thakkar on behalf of the dearanoe contractors’ firm will then address the Court 
on the evidence led on the issues in regard to which the onus was on the govenrment as well 
as give a reply to the general addresses of Mr. C.J. Shah and Mr. Shambhu on the whole case; 

4. Mr. C.J. Shah will reply at the end only, to the addresses by Mr. Thakkar on the evi- 
denoe led on the issues in regard to whioh the onus was on the government. 


This order will give the necessary opportunity to the clearance contractors’ 
firm to reply to the case generally, and to the Government to reply to the firm’s 
addreas on the evidence on the issues in regard to which the onus was on the 
Government itself and also to give a reply to the general address of Mr. Shambhu 
and will, therefore, meet the ends of justice, as required by s. 151 of the Code 
of Civil Procedure. I fix January 7, 1974 for hearing the addresses in the above 


order 


Solicitors for the plaintiffs: [stile & Co. 
Solicitor for the defendants: V.B Shastry. 





APPELLATE CRIMINAL. 





--  Bafore Mr. Justics Bhols and Mr. Justics Samani. 
NARAYANAN NAMBERESAN v. THE STATRH OF MAHARASHTRA.® 


Criminal Procedures Code (LI of 1974), Secs. 428, 484—Benafit of set-off permissible under s. 428, 
măsiher acailable to persons conwicied prior to date of coming inio force of Act II of 1974 
Section 428, whether retrospective in operation—Procedural lam, whether retroepective— 
Specification af dstention period in order of conviction—Practice—-Criminal 
Procedure Code {F of 1898). 

The only qualifloation laid down in s, 428 of the Code of Criminal Procedure, 1978 for 
gntitling a person to ita benefit is that he should stand sentenced to imprisonment on the 
date on which the said section comes into operation: there is no further condition laid down 
that the conviction must be under the new Code, and not under the old Code. The section 
is intended to give the benefit in presenti to all, whether the qualtfying or pre-requisite 
condition arose prior or subsequent to its coming into operation. As the section incorporates 
a penal reform for the benefit of convicts, in the absence of clear intention to the contrary 
expressed in the enactment, the benefit should be available to all who answer the definition 
of convicts, the only qualifying condition laid down. The section being procedural in nature, 
the benefit of the procedure given in the section for caloulating the total period of impri- 
sonment which a convict has to undergo-will be equally available to those convicted prior 
to April 1, 1974, the date on which the new Code came into operstion. . Furthermore, 
aa the provisions of s. 484 (#) (6) in terms state that all sentences passed and orders made 
under the old Code shall be deemed to have been passed and made under the new Code, the 
benefit of a. 428 of the new Code becomes equally avallable to persons who were convicted 
and sentenced under the old Code. 


* Decided, July 16/17, 1974. Criminal Application No. 424 of 1974. 
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Merely because acts antecedent to the coming into operetion of an Act are made a requisite 
or part of a requisite for making an order under the Aot, which order is to operate in future, 
the Act does not become retrospective in its operation on that account. Therefore, merely 
because the conviction of the acoused-—the qualifying or requisite act—was prior to April 
1, 1974, the date on which the Code of Criminal Procedure, 1973 came into operation, ıt does 
not make s. Se ee ee er pn eee eee te operate in future, 
i. e. after April 1, 1974. 

The Quaen v. The Inhabitants of St. Mary, Whitechapel,’ Master Ladies Tailors v. Min, 
of L. BN. 8.4, A RORHOT A CUTE TA roy, SUNEN SE Porerlasn Poserses Fy) Lid, v. Nask‘ and 
State of Bombay v. Vishnu Ramchandra,‘ referred to. 

Procedural laws are retrospective in operation and the Courts have to apply them as they 
are in force at the date when proceedings oome up for trial or disposal. Section 428 of the 
new Code, which merely lays down the manner of computation of the total period of im- 
prisonment that a“ convict has to undergo, is only procedural and therefore, on and from 
the date the section came into operation the benefit thereof will have to be given toall 
convicts undergomg imprisonment wee they were convicted before or after the 
coming into operation of the Act. 

ecards eae a aaa Giese ee, 
p. 888, Director of Public Prosecutions v. Lamb, Buckman v, Bution,’ Rew v. Oliver,* Herridge 
v. Herridgs ,* Selangor United Rubber Esiates Lid, v. Cradock. A tiorney-Genoral v. Vernaxsa™ 
and Shiv Bhagwan v Onkarmal™, referred to. 

The Courts convicting the accused should specify in their orders the total] period of pre- 
conviction detention that the accused might have undergone for the purpose of enabling 
the authorities concerned to give effect to s, 428 of the Code of Criminal Procedure, 1978. _ 


E. K. Smghavi (amious curiae), with K.S. Ramaswaoms, for the petitioners 


(original accused). 
S. R. Chins, Assistant Government Pleader, for the State. 


Sawant J. Petitioners Nos. 1 and 2 in this petition were original accused Noa. 2 
and 3 in Sessions Case No. 22 of 1970 tried by the Additional Sessions Judge, 
Sangli The Sessions Court by its judgment dated April 16, 1971 convicted 
both of them under sg. 120-B read with s. 408, Indian Penal Code, and sentenced 
each of them to R. I. for five years and to pay a fine of Re. 2000 and in default 
_ of the payment of fine, to undergo rigorous imprisonment for further nine 
months. They were also convicted under s. 408, Indian Penal Code semphotter 
and each of them was sentenced to undergo rigorous imprisonment for five years 
and to pay a fine of Rs. 3000 and m default of the payment of fine to undergo 
farther rigorous imprisonment for one year. The substantive sentences were to 
run concurrently. Against ther said convictions, the petitioners preferred 
Criminal Appeal-No. 774 of 1971 along with original accused No. 4, in this Court. 
This Court by its order dated July 13, 1973. confirmed their convictions under 
both the counts, but reduced the substantive sentences of both the petitioners 
from five years to three years rigorous imprisonment under each of the counts. 
The sentences of fine, the default sentences as well as the order directing that 
the substantive sentences. should run‘ concurrently, were however maintained. 


The petitioners have filed the present petition praying for an appropriate 
direction to the Jail authorities to act under the provisions of s. 428 of the Code 
of Criminal Procedure, 1973, and set off the period of their detention during 
the investigation and trial against the term of imprisonment imposed on them 
on their convictions. Although the petition which has been forwarded through 


1 (1848)12 Q.B. 120, 8.0. 116 ER. 81I. 7 [1943]1 EB. 405. 
Q [1950]32 AU E.R. 528. 8 [1944]1 
3 [1957] 1 W.L-R. 1219; 9 [1065] 1 W_L.R: 1806, 
4 [1961] AC. 987. 10 [1968] 1 W.L.R. 819. 
5 [1961] ALR. S.C. 807, s.c. 68 Bom. 11 [1960] A.C. 965. 
427 -_ _ 12 (1951) 54 Bom. L.R. 330. 


. R. 427. 
6 [1%]]3 K.B. 89. 
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the Jail has not been drawn up in so many words under art. 226 of the Consti- 
tution of India for the issuance of a writ of mandamus against the State of 
Maharashtra and the Jail authorities in the State, for the aforesaid direction, 
the same will have to be treated so and with the consent of the parties it is 
treated as such. 

Admittedly the petitioners were im detention during the period of investiga- 
tion and trial. They were convicted prior to April 1, 1974 i.e. the date 
on which the Code of Criminal Procedure’1973 (hereinafter referred to as the’ 
new Cods) came into operation. The short question therefore which arises for 
our consideration in this petition is, whether the benefit of set-off under the pro- 
visions of s. 428 of the new Code is available to persons who were convicted prior 
to the date on which the new Code came into operation. 

The rival contentions of the parties may be stated thus. According to Mr. 
Chitnis appearing for the State, the provisions of s. 428 are applicable only to 
those accused who are convicted under the new Code and are not applicable to 
those convicted under the old Code i.e. the Code of Criminal Procedure, 1898, 
since the convictions and sentences of the latter are governed by the old Code 
and admittedly there was no provision in the old Code similar to the one con- 
tamed in a. 428 of the new Code. He submitted that to give benefit of s. 428 
to those convicted prior to the coming into operation of the new Code is to give 
retrospective operation to the said section and this is not warranted either by 
the language of the said section or by any other provision in the Code, and will 
also be contrary to the principles of the mterpretation of statutes. Mr. Singhavi, 
on the other hand, contended that, in the first mstance, the language of a. 428 
of the new Code is clear and unambiguous and covers the case of any accused 
person who has, on conviction, been sentenced to imprisonment. The peti- 
tioners in this petition satisfy, on the date on which s. 428 came into operation, 
the test vis. that of persons having been sentenced to imprisonment on convic- 
tion. Therefore, on the language of the section itself, without anything more, 
the petitioners are entitled to the benefit of the provisions of the said section. 
His next contention was that the said section cannot be construed as retrospec- 
tive in ita operation merely because for giving its benefits an event which has 
taken place prior to its coming into operation has to be taken into consideration 
as a qualification or a pre-requisite. The benefit to be given is to operate in 
future i.e. for the period subsequent to ita coming into operation. Thirdly, he 
submitted that even assuming that to give benefit of the provisions of the said 
section ta the persons convicted in the past-will amount to making the said pro- 
visions retroactive in operation, such retroactive operation will be legal and 
valid since the said provisions are merely procedural im nature, and procedural 
statutes are retrospective in their operation, unless a contrary intention is ex- 
preased. He further contended that the provisions contamed in s. 428 are re- 
formatory in nature and the benefits thereof should normally be available to 
all without unwarranted distinction between those convicted prior and those 
convicted subsequent to its coming into operation. His last contention was that 
g. 484 of the new Code makes abundantly clear, if the provisions of s. 428 are 
held not to be go clear, that a person convicted and sentenced under the old Code 
will be entitled to the benefit of the provisions of s. 428. In this connection he 
pointed out that sub-cl. (b) of sub-s. (2) of s. 484 states among other things that 
all sentences passed and orders made under the old Code and which were in 
force immediately before the commencement of the new Code, should be deemed 
respectively to have been passed or made under the corresponding provisions 
of the new Code. In view of these provisions, he contended that it was clear 
that persons who were, convicted and sentenced under the old Code would also 
be entitled to the benefit of the provisions of s. 428 of the new Code. 

In order to appreciate the aforesaid contentions, it is necessary to bear in mind 
the provisions of s. 428 and the relevant provisions of s. 484 of the new Code 
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which came into operation on April 1, 1974 and which read as follows: 

“428. Where an accused person has, on conviction, been sentenced to imprisonment for 
a term, the period of detention, if any, undergone by him during the investigation,inguiry or 
trial of the same oase and before the date of such conviction, shall be set off against the term 
of imprisonment imposed on him on suah conviction, and the liability of such person to undergo 
imprisonment on such conviction shall be restricted to the remainder, if any, of the term of 
imprisonment imposed on him.” 

“484, (I) The Code of Criminal Procedure, 1898 (5 of 1898), is hereby repealed. 

(%) Notwithstanding such repeal, — 

(a) awe 

(6) all notifications published, proclamations issued, powers conferred, forms prescribed, 
local jurisdictions defined, sentences passed and orders, rules and appointments, not being ap- 
pointments as Special Magistrates, made under the Old Code and which are in force immediately, 
before the commencement of this Code, shall be deemed, respectively, to have been published 
issued, conferred, prescribed, defined, passed or made under the corresponding provisions 
of this Code; 

lej “ate i 
(B xs” 

A. plain reading of s. 428 shows that the said provisions are both wide and 
unambiguous and cover cases of any accused person who has, on conviction, 
been sentenced to imprisonment. The only qualification laid dowh in the said 
section for entitling a person to its benefit is that he should stand sgen- 
tenced to imprisonment on the date on which the said section comes 
into operation. There is no further condition laid down that the conviction 
must be under the new Code. The section does not make any distinction þet- 
ween persons convicted and sentenced under the old Code and those convicted 
and sentenced under the new Code. It is not therefore permissible to introduce 
any such further condition while considering the question of giving benefit under 
the said section. Secondly, the benefit of set-off given under the said section is 
to operate for the future i.e. after the coming mto operation of the said section. 
All that happens in the case of past convicts is that while giving 
them benefit of the section, a qualifying or requisite past event i.e. 
their conviction prior to the coming into operation of the section, is taken 
into consideration. The section does not debar such consideration. The sec- 
tion is intended to give the benefit + presents to all, whether the qualifying or 
pre-requisite condition arose prior or subsequent to its coming into operation. 
Thirdly, it is evident that the said section for the first time incorporates a penal 
reform, which was long overdue, for the benefit of the convicts. In the absence 
of clear intention to the contrary expressed in the enactment, the benefits of 
such reformatory measure should be available to all who answer the definition 
of convicts, the only qualifying condition laid down therein, It is also further 
clear that s. 428 merely lays down the manner in which computation of the period 
of imprisonment is to be made in the case of the convicts who have already under- 
gone a period of detention during investigation, inquiry or trial. It does not 
affect adversely substantive rights or obligations of any person. It is therefore 
purely procedural in nature. There is nothing in the section which bars the 
benefit of such computation in favour of the accused convicted prior to its com- 
ing into operation. The benefit of the procedure given in the said section for 
calculating the total period of imprisonment which-a convict has to undergo will 
be equally available to those convicted prior to April, 1974 i.e. the date on 
which the new Code came into operation. 

We also find that the provisions of sub-cl. (b) of sub-. (2) of s. 484 of the 
new Code reproduced above leave no manner of doubt that the benefits of the 
said s. 428 are equally available to the persons like the petitioners who were con- 
victed prior to April 1, 1974. The said provisions of g. 484 are in the nature of 
saving provisions, and in terms state that all sentences passed and orders made 
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under the old Code shall be deemed to have been passed and made under the 
corresponding provisions of the new Code. In other words, the conviction and 
sentence of the accused like the petitioners under the old Code will have to be 
deemed to be their conviction and sentence under the new Code also for the pur- 
poses of s. 428. In that case the only major plank of the arguments advanced 
on behalf of the State gives way, and the benefits of s. 428 become available also 
to those convicted under the old Code. Mr. Chitnis had no answer to this posi- 
tion in law. This is the position which emerges on the plain reading of s. 428 
independently and also in conjunction with s. 484(2)(6) of the new Code. 

It will now be convenient to refer to the authorities cited by Mr. Singhavi m 
support of his two propositions vis. s. 428 does not become retrospective im 
operation merely because the benefit thereof becomes available to those con- 
victed prior to its coming into operation, and secondly, even if it is held that 
the granting of its benefits to such past convicta makes the operation of the said 
section retrospective, the retrospective operation of the said section will be valid 
since it is merely procedural in nature. 

In The Qusen v. The Inhabitants of St, Mary, Whitechapel! the facta were 
as follows: By s. 2 of the Poor Removal Act, 1846, it was provided that no 
woman residing in any parish with her husband at the time of his death shall 
be removed from such parish for twelve calendar months next after his death, 
if she so long .continue a widow. It was sought to remove within the twelve 
months period, a woman whose husband had died before the Act was passed 
on the ground that to make the section apply in such a case was to construe 
it retrospectively, the right to remove being a vested right which had acerued 
on the man’s death. The Court however held otherwise, Lord Denman C.J. 
observing as follows (p. 127): 

“that the statute is in its direct operation prospective, as tt relates to future removals 
only, and that it is not properly called a retrospective statute because a part of the requisites 
for its action is drawn from time antecedent to its passing.” 

In Master Ladies Taslors v. Min. of L. & N.82 the same principle is 
reiterated. - The facte in that case were as follows: The Wages Councils 
Act, 1945, s. 10, empowers the Minister of Labour and National Service to 
make orders giving effect to proposals submitted by a Wages Council esta- 
blished under the Act for fixing remuneration for work, and holiday remu- 
neration of workers in respect of whom the Council operates, as from such 
date as may be specified in the order, which must be a date subsequent to 
that of the making of the order. On July 25, 1949, the Minister made a 
-holiday remuneration order for workers engaged in wholesale mantle and 
costume making, which came into forces on August 15, 1949. Paragraph 8 of 
the schedule to the new order provided: 


“When a worker coases to be employed after the provisions of this schedule become effective, 
socrued holiday remuneretion shall, immediately on the termination of the employment, be paid 
to him by his employer in accordance with the next following paragraph. ...’ 
and by para. 9 it Was -provided that ‘‘holiday remuneration shall accrue to 
a worker during the period of twelve months commencing on May 1, 1948, 
and thereafter in each successive. period of twelve months commencing on May 
1, and such remuneration shall acerte in accordance with the provisions of” 
a table which specified twice the normal wage if an employee had worked for 
forty-eight weeks and a diminishing proportion of that sum for lesser periods. 
On the question whether the order was ultra vires the Act of 1945 and void 
since it purported to confer on workers remuneration not merely measured by, 
but in respect of employment before the order became effective, and thus im- 
posed on the employers liabilities which had accrued in respect of antecedent 
employment, it was held that the effect of the provisions relating to accrued 
remuneratiqn being merely to determine. and limit the quantum of payments 


1, (1848) 19 Q.B. 120,4.0.116 BB. 811. .° 2 [1950] 9 All E.R. 525. 
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to be m ade after the order came into force, the order could not be construed as 
having a retrospective operation, and the order was valid. 

Ths next case stating the same principle is A Sotctior’s Olerk, In re? The 
fact’, in that case were that on September 20, 1957, the disciplinary committee 
of ‘the Law Society made an order under s. 16(1) of the Solicitors Act, 1941 as 
ar nended by s. 11(1) of the Solicitors (Amendment) Act, 1956 directing that no 
“solicitor should thereafter employ the appellant, an unadmitted Solicitor’s clerk, 
who had been convicted of larceny in 1958, without the permission of the Law 

Society. The appellant’s conviction had no connection with monsy or property 
belonging to the Solicitor by whom he had been employed‘or any of his clients, 
but the Committee found that his case was clearly covered by s. 16(1) of the 
Act of 1941 as amended by s. 11(1) of the amending Act of 1956 which amend- 
ment debarred a person convicted of larceny with regard to money or property 
in general. It was the contention of the appellant in his appeal from the Com- 
mittee’s order, that inasmuch as the larceny which he had committeed in 1953 
was not with respect to money or property of the Solicitor or any‘of his clients, 
his case was not covered by the amending Act of 1956 which made all larcanies 
a disqualification. According tothe appellant the Committee had given retros- 
pective effect to the amending Act of 1956 by applying it to the conviction which 
hed taken place in 1953. It was held that as the amending Act of 1956 enabled 
a disqualification to be imposed for the future, but did not affect anything done 
in the past it was not retrospective in operation and accordingly the Committee 
had jurisdiction to make the order. In this connection, Lord Goddard C. J. 
observed as follows (p. 1222): 

‘*.,..But in my opinion this Act is not in truth retrospective. It enables an order to be made 
disqualifying a person from acting as a solicitor’s clerk in the future and what happened in the 
past is the cause or reason for the making of the order, but the order has no retrospective effect. 
It would be retrospective if the Ast provided that anything done before the Act came into force 
or before the order was made should be void or voidable, or if a penalty were inflicted for having 
acted in this or any other capacity before the Act came into force or before the order was made. 
This Act simply enables a disqualification to be tmpoeed for the future which in no way affects 
anything done by the appellant in the past.” l 

In Sunshine Porcelain Potteries Pty. Lid. v. Nash, * the facta were that by 
B. 5(/) of the Workers’ Compensation Act, 1951 of Victoria (as amended by Act 
No. 5676 of 1953) it was provided: ig, © OR aaa ng i 

“Ifin any employment personal injury ... arising out of or in the course of the employment 
is caused to a worker his employer shall ... be Hable to pay compensation...” =~ 

By s. 12(J): l ne aE 

“Where — (a) a medical practitioner certifies that a worker is suffering from a disease and 
is thereby disabled from earning full wages at the work at which he was employed .... (b) ... and 
the disease is due to the nature of any employment in which the worker was employed at any 
time prior to the date of disablement, then,..the worker...shall be entitled to compensation...” 


Section 12(7) of the Act of 1951, which was a consolidating. Act which re- 
pealed the Workers’ Compensation Acts of 1928 and 1946, was in the same 
terms as s. 18 of the Act of 1928 as substituted by s. 8 of the Act of 1946. 
The original s. 18 of the Act of 1928 was restricted to certain. specified indus- 
trial diseases which did not include silicosis, whereas s. 18 substituted by 
the Act of 1946 admittedly covered silicosis. Further, under the Act of 1928, 
the disease had to be due to the nature of the employment in which the worker 
was employed within twelve months previous to the date of disablement, where- 
as in the 1946 substitution the words were ‘at any. time’ prior to that date. 

The respondent who had been employed @s an insulator’ cleaner by the ap- 
pellant company from 1931 to 1938, was during her work exposed to dust 
containing silica, and she developed siliqosis, the first manifest symptoms of, 

3 [1957] 1 W.L.R. 1219. 4 [1961] A.C, 997, 
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which did not appear, however, until about 1950. She obtained in 1955 a 
medical certificate which stated that her disablement began about 1950. In 
1956 she claimed compensation under the Act of 1951 as amended. 

It was held in the case that s. ‘12 of the Act of 1951 did not follow s. 5 in 
requiring that the’ injury must occur during the employment. The Act of 
1946 applied to the respondent althongh she was not in employment after it 
was passed. The question was one of construction—the presumption against 
a statute being intended to be retrospective having little weight if, mdeed, 
applicable at all—and the words of the new s. 18 substituted by the Act of 
1946 applied exactly to the present case—-the certificate and disablement were 
subsequent to its passing and the disease was due to the nature of the employ- 
mènt in which the respondent was employed ‘‘at any time prior-to the date 
of disablement.” There was nothing in the context or in the circumstances 
to require that any restricted meaning should be given to the words of the 
section. It was no answer to the respondent’s claim to show that the real 
cause of the injury was inhaling noxious material before the Act was passed. 

The Act of 1946 must be held retrospective in substanse at least to the ex- 
tent that all those who were working in noxious employment after 1946 would 
get compensation when disablement occurred even if it was clear that the dis- 
ease was contracted or the whole or most of the damage was done before the 
Act óf 1946 was passed. | 

The said prinsiplé has not only been wholeheartedly accepted but also re- 
iterated by our Supreme Court in a case reported in State of Bombay v. Vishnu 
Ramchandra* The Supreme Court in its judgment in that case quoted ex- 
tensively from the English and Indian cases in support of its conclusion, and 
we may with benefit reproduce the said quotations here. This was a case deal- 
ing with the provisions of a. 57 of the Bombay Police Act, -1951, which provides 
as follows: 


“s7. Ifa person has been convicted — 

(a) of an offence under Chapter XII, XVI or XVII of the Indian Penal Code, or 

(b) twice of an offence under section 9 or 28 of the Bombey Beggars Act, 1945, or under 
the Bombay Prevention of Prostitution Act 192%, or 

(ce) thrice of an offence within a period of three years under section 4 or 12 Aof the Bom- 
bay Prevention of Gambling Act, 1887 (Bom. IV of 1887) or under the Bombay Prohibition 
Act, 1940 (Bom. XXV of 10948) 

the Commissioner, the District Magistrate or the Sub-Divisional Magistrate specially em- 
powered by the State Government in this behalf, if he has reason to believe that such person 
is Likely again to engage himself in the commission of an offence stmilar to that for which he 
was convicted, may direct such person to remove himself outside the area within the local 
limits of his jurisdiction, by such route and within such time as the gaid. offloer may prescribe 
and not to enter or return to the area from which he was directed to remove himself.” 


A single Judge of this High Court had held that the order of externment 
dated October 15, 1957 under the aforesaid provisions of the Bombay Police 
Act on the basis of the conviction of the externee on November 16, 1949 i.e. 
before the Act came into operation, was invalid. In appeal by special leave 
against that decision, the Supreme Court stated as follows (p. 809) : 

“....Tho cardinal principle is that statutes must always be interpreted prospectively, unless 
the language of the statutes makes them retrospective, either expressly or by necessary im- 
plication. Penal statutes which create new offences are always prospective, but penal statutes 
which create disabilities, though ordinarily’ interpreted prospectively, are sometimes interpre- 
ted retrospectively when there is a clear Intendment that they are to be applied to past events.” 
The Court went on to observe (p. 809): 

“There are, however, statutes which create no new punishment, but authorise some action 
based on past conduct. To such statutes, if expressed in language showing retrospective opera- 


5 [1981] ALR. S.C. 807, 8.0, 68 Bom. L.R. 427. 
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tion, the principle is not applied. As Lord Coleridge, C.J., observed during the course of argu- 
ments in Rea v, Dirthoistle Bic.* l 

‘Soores of Acts are retrospective, and may without express words be taken to be retrospec- 
tive, since they are passed to supply 4 cure to an existing evil.’ 

Indeed, in that case which arose under the Married Women (Maintenance in Case of 
Desertion) Aot, 1886, the Act was held retrospective without express words. It was sald: 


‘It was intended to cure an existing evil and to afford to married women & remedy for de- 
sertion, whether such desertion tock place before the passing of the Act or not.’ 

Another principle which also applies is that an Act designed to protect the public against 
acts of a harmful character may be construed retrospectively, if the language admits such an 
interpretation, even though it may equally have a prospective meaning. In The Queen v. Vine," 
which dealt with the disqualtfloation of persons selling spirits by retail if convicted of felony, 
the Act was applied retrospectively to persons who were convicted before the Act cams into 
operation, Cockburn, C.J. observed : 

‘If one could see some reason for thinking that the intention of this enactment was merely 
to aggravate the punishment for felony by imposing this disqualiffostion in addition, I should 
feel the force of Mr. Poland's argument, founded on the rule which has obtained in putting a 
construction upon statutes—that when they are penal in their nature they are not to be construed 
retrospectively, if the language is capable of having a prospective effect given to tt and is not 
necessarily retrospective. But here the object of the enactment is not to punish offenders, but 
to protect the public against public-houses in which spirits are retailed being kept by persons 
of doubtful character ....On looking at the Act, the words used seem to import the Intention to 
protect the public against persons convicted in the past as well as in future; the words are in 
effect equivalent to ‘every convicted felon.”* 

In the same case, Archibald, J. expressed himself forcefally when he observed : 

*,..-L quite agree, if it were simply a penal t, that we ought not to give it a re- 
trospective operation; but it is an enatement with to public and social order, and the 
infliction of penalties is merely collateral’, 

Similarly in Kw Porte Pratt! which dealt with the words ‘a debtor commits an act of bank- 
ruptoy’ to enable the Court to make a reostving order, Cotton, L.J., gave the words a retro- 
spective operation, observing : 

‘I think that no reliance oan be placed on the word ‘commits’ as shewing that only 
acts of bankruptcy committed after the Act coame into operation are intended.’ 

In the same case, the observations of Bowen, L.J., were : 

‘I think that the more the Act is studied the more it will be found that it is framed in a 
very peculiar way. I do not mean to say that it is inartistioally framed. I think it is framed 
on the idee that a bankruptcy code is being constructed, and when the present tense is used, 
it is used, not in relation to time, but as the present tense of logic.’ 


Fry, L. J. added : 

‘I entirely agree with Bowen, L.J., as to the meaning of the present tense in this section; 
ft is used, I think, to express a hypothesis, without regard to time,...’ 
In In re School Board Blection for Parish of Pulborough. Bourke v. Nuti,’ Lord Eaher, MLR., 
speaking of these observations of Bowen and Fry, LL. J., observed : 


‘,..the oase seems to me to shew that when the present tense is used in this statute (s. 82 of 
the Bankruptoy Act, 1888) the time to be considered is the time at which the Court has to act, 
and not the time at which the condition of things on which it has to act came Into existence.’ 
Applying the above prinotples, Lord Esher, M.R., held that the section was not retrospective 
but prospective, because the Important time was that at which it had to be considered 
whether the person was disqualified and it related toa time after the passing of the Act. 
He however added that ‘even if it could be said that it is retrospective, its enactments are 
solely for the public benefit, and the rule that restricts the operation of a penal retrospective 
statute does not apply, because this statute is not penal.’ 


‘These principles, though not unanimously expressed, have been accepted in later casos 


6 (1889) 58 L.J. M.C. 158. 8 (1884) 123Q.B.D. 384, at pp. 387, 340, 
7 (1875) LR. 10 Q.B. 105, at pp. 199, 341. is 
202. . 9 [1804] 1 Q.B. 725, at p. 788. 
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both in Kngland and in India. In Ganesan v. A.K. Joscelyns,” Chakravarttl, C.J., observed, 
Sarkar, J. (as ho then was) concurring : 


‘..... may state, however, that in spite of the ordinary and I might almost say cardinal 
rule of construction that statutes, particularly statutes creating lisbiltties, ought not to be so 
construed as to give them aretrospective-operation unless thore is a clear provision to that effect 
or & necessary intendment implied in the provisions, there is another principle on which Courts 
have sometimes acted. It has been held that where the object of an Act is not to inflict puni- 
shment on anyone but to protect the public from undesirable persons, bearing the stigma of a 
conviction or misconduct on their character, the ordmary rule of construction need not be 
strictly applied.’ : l 

In Taher Satfuddia v. Tydbhai Meosafi,™ the same principles were applied by Chagla 
C. J. and Bhagwati J. (as he then was) and reference was made also to The Queen v. Inhabi- 
iante af St. Mary, Whitechapel, whore Lord Denman, C.J. in his judgment observed : 

‘It was said that the operation of the statute was confined to persans who had become 
widows after the Act was passed, and that the presumption against a retrospective statute 
being intended supported this construction: but we have before shewn that the statute is in its 
direct operation prospective, as it relates to future removals only, and that it is not properly 
called a retrospective statute because a part of the requisites for its action is drawn from tihe 
antecedent to its passing.’ ” “3 
Turning to's. 67, the Court then held (p. 810) : 

“Now, 8. 57 of the Bombay Police Act, 1951, does not create a new offence nor make puni- 
-shable that which was not an offence. It is designed to protest the publio from the activitios 
of undesirable persons who have been convictdd of offences of a particular kind. The section 
only enables the authorities to take note of thetr convictions and to put them outalde the area 
of their activities, so that the public may be protected against a repetition of such activities. 
As observed by Philltmore, J. in Rem v. Austin’ 

‘No man has such a vested interest in his past orlmes and their consequences as would en- 


. title him to insist that in no future legislation shall any regard whatever be had to his 


previous history.’ f 

An offender who has been punished may be restrained in his acts and conduot by some 
legislation, which takes note of his antecedenta; but so long as the action-taken against him 
is after the Act comss into foros the statute cannot be said to be applied retrospectively. The 
Act in question was thus not applied retrospectively but prospectively. 

It remains only to consider if the language of the section bars an action besed on past ac- 
tions before the Act was passed. Ths verb ‘has been’ is in the present perfect tense, and may 
mean either ‘shall have been’ or ‘shall be’. Looking, however, to the scheme of the enactment 
as a whole and particularly the other portions of it, tt is manifest that the former meaning is 
intended. Ths verb ‘has been’ describes past actions, and, to borrow the language of Fry, L-J., 
in Ka Parts Prati ‘is used to express a hypotheels, without regard to timo.’ ’’ 

The principle is therefore now well established that merely because acta 
antecedent to the coming into operation of an Act are made a requisite or 
part of a requisite for making an order under the Act, which order is to 
operate in future, the Act does not become retrospective in operation on that 
account. ‘We find that this principle will equally apply to the present case 
- inasmuch. as all that s. 428 provides is that for giving an accused the benefits 
under it, his conviction prior to April 1, 1974 i.e. the date on which the sec- 
tion came into operation, will be taken into consideration as a requisite or a 
qualification. The benefit to be had is to operate in future i.e. after April 
1, 1974; .The mere fact, therefore, that such conviction forms the basis or a 
requisite for the benefit to be had under it, does not makes. 428 retrospec- 
tive in operation. : “ ; 

With regard to the second proposition viz. that even a retrospective ‘ope- 
ration of s. 428 will be valid since the section is merely procedural in nature, 


10 rel A.LR. Cal, 88, at p. 38. ~. 187, 8.0.85 Bom. LRT, - 
11 . [1958] ALR. Bom. 188, at pp. 186, 18 [1013] 1 EB. 551, at p. 556. 
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we may refer to the observations on p. 222 in Maxwell on the Interpretation 
of Statutes, 12th edn., which are as follows: 

‘“The presumption against retrospective construction has no application to enactments 
which affect only the procedure and prectioe of the courts. No person has a vested right in 
any oourse of procedure, but only the right of prosecution or defence in the manner prescribed 
for the time being, by or for the court in which he sues, and if an Act of Parliament alters that 
mode of procedure, he oan only proceed according to the altered mode. ‘Alterations in the 
form of procedure are always retrospective, unless there is some good reason or other why they 
should not be’ ”. 


This position in law has also been stated in Craies on Statute Law, 7th edn., 
at p. 888 as follows: 

“A retrospective statute is'different from an ew post facto statute. ‘Every ee post facio law 
sald Chase J. in the Amerioan oase of Calder o. Bull," ‘must necessarily be retrospective; but 
every retrospective law is not an em post facio law:... Every law that takes away, or impairs, 
rights vested, agreeably to existing laws, is retrospective, and is generally unjust, and may be 
oppressive; and it is a good general rule, that a law should have no retrospect : but there are 
oases in which laws may justly, and for the beneftt of the community, and also of individuals, 
relate to a time antecedent to thelr commencement; as statutes of oblivion, or of pardon. They 
are certainly retrospective, and literally both concerning, and after, the facta committed. 
But I do not consider any law ew post facto, withmn the prohibition, that mollifies the rigor of the 
criminal law; but only those that create, or aggravate, the crime; or increase the punishment, 
or change the rules of evidence, for the purpose of conviction .. .. There is a great and apparent 
difference between making an unlawful act lawful; and the making an innocent estion criminal, 
and punishing tt as a orim,” 


The aforesaid principle has been applied by the Courts m interpreting 
diverse statutes. 


In Director of Public Prosecutions v. Lamb! the facta were as follows: By 
regulation 5(1) of the Defence (Fimance) Regulations, 1939, every person 
entitled to sell or procure the sale of any foreign currency is required to offer 
it, or cause it to be offered, for sale to the Treasury; and regulation 5(2) im- 
poses a similar obligation with regard to assigning to the Treasury rights to 
receive credita or balances in foreign currency. By regulation 9 the maxi- 
mum penalty for an offence was prescribed vis. three months’ imprisonment 
or a fine not exceeding £100 or both. On June 11, 1940, a further Order 
in Council amended the Defence (Finance) Regulations, increasing the maximum 
fine among other things to a fine equal to three times the value of the security, 
currency, gold, banknote, ete. whichever is greater. The offenders in that 
case were charged with offences which were committed between September 8, 
1939 and May 11, 1940, in respect of various sums of United States dollars. 
All the respondents admitted the offences, and the only question before the 
Magistrate was whether the Magistrate was entitled, in imposing penalties, 
to have regard to the Order in Council of June 11, 1940 and impose fines 
up to three times the value of the currency or whether, as the respondents 
contended since the offence was complete before the date of the Order in Coun- 
cil of June 11, 1940, they were entitled to the maximum fine of £100 only, 
in each case. The Magistrate having imposed fines not exceeding £100, the 
Director of Public Prosecutions applied for a case stated. The Court ‘held 
that the language of the amending Order was clear and unambignous in im- 
posing the increased penalty on any person thereafter convicted, and that the 
eases must be remitted for the Magistrate to consider the penalty on the basis 
of the amending Order. To similar effect are the pronouncements in the two 
other cases ‘which also dealt with the liability of the prisoners for increased 
penalties for offences committed prior to the date of the Orders increasing 


13 (1798) 3 Dallas (U.8.) 886, at p. 891. 14 [1041] 2 EB. 89. 
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the said penalties. The said cases are reported at Buckman v. Button and 
Rex v. Olsver.© 

These cases therefore lay down the principle that the statutes increasing 
the penalties are procedural statutes and the Courts have, unless specifically bar- 
red, to apply them while awarding the punishment, irrespective of the fact that 
the offence was committed prior to their coming into operation. 

The logical corollary of the aforesaid principle is that if at the time of con- 
viction, a statute has come into operation reducing the punishment for the 
offence, then the Court would be required to award the lesser punishment. If 
this is so, then, in the present case, the case of the petitioners is even stronger, 
for the substance of s. 428 is that while computing the total period of imprison- 
ment an accused has to undergo, he should be given a set-off of the period of 
pre-conviction detention which he has already undergone. If therefore on the 
date on which the accused is undergoing his term of imprisonment, the provisions 
of s. 428 have come into operation requiring the authorities to give him the gaid 
set-off, then according to the aforesaid principle, the authorities are undoubtedly 
required to act under the said section and to give the accused the benefit of the 
said set-off. The argument advanced’ by Mr. Chitnis that the aforesaid prim- 
ciple only empowers the Court to act on the provisions in operation at the time 
of conviction and no person other than the convicting Court can act on such a 
provision, has no merit in it. For simply stated, what Mr. Chitnis argues is 
that since s. 428 was not in operation at the time the petitioners were convicted 
and since only the Court convicting could act under the provisions of s. 428, the 
petitioners cannot now be given the benefit of set-off by the State. This argu- 
ment, in the first instance, ignores the fact that s. 428 does not cast any duty or 
obligation on the convicting Court to give the said set-off. In fact the convicting 
Courf is required to do nothing under the provisions of s. 428. On the other 
hand, a duty is cast on the executive authority concerned to act under the said 
section and to give the necessary benefit to the accused. It may be that the con- 
victing Court for the sake of convenience, administrative facility and to avoid 
unjust detention on account of bureaucratic delays, may state in the order 
of conviction the total period of pre-conviction detention undergone by the 
accused. But this is a matter of practice and not a requirement of law 


We may now refer to the other cases holding some other statutes procedural 
and giving retrospective effect to them and requiring Courts to apply them 
as they stood on the date of the decision. 

In Herridge v. Herridge,’’ the husband and wife were married in 1948. On 
August 12, 1962, after an act of violence committed on her by the husband, 
the wife left the husband. On November 5, 1962, she returned to cohabita- 
tion with him. On December 4, 1962, after a further alleged act of violence, 
she again left him, this time for good. She petitioned for divorce on the 
ground of the husband’s cruelty, the petition being heard in February, 1955. 
The learned President, without referrmg to s. 2(1) of the Matrimonial Causes 
Act, 1963 (which came into force on July 1, 1963), found that the husband 
had been guilty of cruelty, consisting of a course of conduct up to and includ- 
ing the incident of August 12, 1962, but that the cruelty had been condoned 
by the wife in returning to cohabitation with him on November 5, and that 
two acts of violence alleged by her to have occurred subsequently to her re- 
turn did not amount to conduct sufficient to revive it, and he dismissed the 
wife’s petition. The wife appealed, contending, inter alta, that the Judge had 
erred in law in not taking into account s. 2(1) of the Act of 1968. The Court 
held that s: 2(1) of the Act of 1963 was properly to be regarded as a proce- 
dural section dealing with what evidence might or might not be adduced in 
,Telation to an allegation of condonation in any trial taking place after the 


15 pee) E nat: 17 [1965]1 W.L.R. 1506. 
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Act came inte force, even though that evidence might relate to events which 
took place before the Act; the section must, therefore, plainly be relevant to 
be considered m the present case, and in go far as the President had proceeded 
without giving it consideration he had misdirected himself. 

In Selangor United Rubbor Estates Lid. v. Cradock, the Board of Trade 
on & company’s behalf brought an action against ‘the company’s former 
directors, bankers and certain other persons for misapplication of the com- 
pany’s moneys. The Board sought to put transcripta of evidence given pur- 
suant to s. 167(2) of the Companies Act, 1948 by B., one of the defendant- 
directors, before the inspectors investigating the affairs of the company on 
the ground that they were admissible in evidence against B. in the present 
proceedings by virtue of s. 50 of the Companies Act, 1967. On B.’s objecting, 
the Court held that the absence of an express provision ity 
in another proceeding, of evidence taken pursuant to s. 167(2) of the Act of 
1948 was cured by s. 50 of the Act of 1967, which expresaly provided that 
an answer given by a person to a question put to him in exercise of powers 
conferred by s. 167 of the Act of 1948 might be used in evidence against him; 
that s. 50 was a procedural provision applicable to hearings after the Act came 
into operation even though the hearing was in respect of matters which arose 
before the Act was passed; and that, accordingly, the transcripts were admiss- 
ible in evidence against B. in the present p i 

In Attorney-General v. Vernacza”™ it was provided by s. 51(1) of the Supreme 
Court of Judicature (Consolidation) Act, 1926: 


“Tf on an application made by the Attorncy-General....the High Court is satisfied that 
any person has habitually and persistently and without any reasonable ground instituted vex- 
ations legal proceedings...the court may...order that no legal prooeedings shall without 
the leave of the High Court.... be instituted by him in any court, and such leave shall not be 
given unless the court....ia satisfied that the proceedings are not an abuse of the process of 
the court and that there is prime facie ground for the proceedings. 

By s. 1 (1) of the Supreme Court of Judicature (Amendment) Act, 1959 [it was provided 
that] in sub-s. (1) of s. 51 of the Suprema Court of Judicature (Consolidation) Act, 1925, ... 
after the words ‘ in any Court’ there shall be inserted the words ‘and that any legal proceedings 
instituted by him in any Court before the making of the order shall] not be continued by him 
without such leave’. 

On April 9, 1959, the High Court made an order on the application of the Attorney-Gencral, 
under s. 51 (1) of the Act of 1925, that no legal proceedings without leave of the Court should 
be instituted by V. Against this order. V appealed by notiœ of appeal dated May 21, 1959. 
On May 14, 1959, the Act of 1959 had been passed and came into force. The Attorney-General, 
by a notios of contention dated October 29, 1959, aaked the Court of Appeal to vary the order 
of the High Court by adding an order that any legal proceedings instituted by V before the making 
of that order should not be continued by him without leave. 

Held, that the Court of Appeal, which on the mertta held V to be a vexatious litigant, had 
jurisdictian so to vary the order, and the High Court oould itself have made an orderin such 
terms had it been applied for. Assuming that the terms of the amending Act were retrospective, 
they were procedural, providing a new remedy, but not altering substantive rights. V was 
not deprived of a substantive right, sinos it was still open to him to prosecute a claim which 
was not an abuse of the process of the Court and for which there was a prima facie oase: 
Although the Court of Appeal had no original furisdictian, it was entitled to employ the exten- 
ded procedural power, made available by the amending Act since the decision of the Court below, 
ag & remedial and preventive measure against vexatious litigation.” 


We have then a decision of the Division Bench of this Court reported in 
Shiv Bhagwan v. Onkarmal.® One of the points to be considered in that case 
was whether this Court had jurisdiction to entertam a suit relating to a certain 
immovable property situate in Vikhroli which admittedly did not form a part 

968] 1 W.L.R. 319. #0 (1051) 54 Bom. I.R. 380. 
960] A.C, 905. 
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of Greater Bombay and was not within the ordinary original civil: Jurisdie- 
tion of ‘thia High Court, when the suit was filed. But by reason of the amend- 
ing Act of 1960, Vikhroli was brought within the ordinary original civil juris- 
diction of this Court from April 8, 1960. Therefore, when the suit came on 
for hearing before the single Judge of this Court, the immovable property 
situated at Vikhroli was within the jurisdiction of this Court. ‘The learned 
single Judge had taken the view that this Court had no jurisdiction to try 
the said suit. Negativing this contention the Division Bench in appeal held 
that when the Court had jurisdiction to try the suit at the time when it came 
for trial or disposal, the Court should exercise its jurisdiction notwithstanding 
the fact that the Court had no jurisdiction on the date on which the suit was 
filed. Chagla C.J. in this connection observed as follows (p. 352): 


“Now, I think it may be stated as a general principle that no party has a vested right , 
to a particular prooseding or to a particular forum, and it is aleo well settled that all procedural 
laws are retrospective unless the Legislature expressly states to the contrary. Therefore, pro- 
oodural laws in force must be applied at the date when a suit or proceeding comes on for trial 
or-disposal,...Now, as I sald before, the defendants have no vested right in any particular forum. 
This court was bound to take notice of the change in the law and was bound to administer 
the law as it was when,the suit came on for hearing. Therefore, if the Court had jurisdiction 
to try the suit when it came on for disposal, it could not refuse to assume jurisdiction by reason 
of the fact that it had no jurisdiction to entertain it at the date when it was instituted .” 


The principle of law is therefore firmly established that the procedural laws 
are retrospective in operation and the Courts have to apply them as they are 
in force at the date when proceedings come up for trial or disposal. We have 
already observed earlier that s. 428 merely lays down the manner of computa- 
tion of the total period of imprisonment that a convict has to undergo and 
hence is only procedural. Therefore on and from the date the said section 
came into operation the benefit thereof will have to be given to all convicta 
undergoing imprisonment whether they were convicted before or after the 
coming into operation of the Act. 

The said section further, as pointed out earlier, incorporates a penal reform 
for the benefit of the convicted persons. It is common knowledge that a con- 
giderable length of time elapses before an accused is brought to trial and 
convicted, after his arrest. The result is, the accused who has no benefit of 
bail, remains in detention, sometimes, for a long time prior to his conviction 
when his sentence of imprisonment commences. This obviously unjust situa- 
tion under the old Code was sought to be remedied by the Legislature by in- 
serting s. 428 in the new Code, on the recommendations of the Joint Comittee 
of Parliament. The reformatory and beneficial nature of the measure is patent 
on the face of the said section without a reference to its history. Even 
on this ground, therefore, the said section which in effect gives remission of 
sentence for the benefit. of convicts will have to be held retrospective in ope- 
ration relying on the observations of Chase J. in the American case of Calder 
y. Bull, quoted from Craies on Statute Law, p. 388, hereinabove. The section 
will therefore undoubtedly cover eases of the accused like the petitioners who 
were convicted prior to April 1, 1974 i.e. the date on which the section came 
into operation. This is apart from the conclusion which we have arrived at 
earlier, that the case qf the petitioners will be covered by the said section, 
even if no retrospective operation is given to it. 

Lastly, we have already discussed above the effect of the provisions of 
s. 484(2)(b) of the new Code and shown how, whatever little doubt there may 
be about the interpretation of s. 428, has been resolved by the said saving 
provisions, in favour of the petitioners. 

For all these reasons we hold that the petitioners are entitled under s. 428 
of the new Code to the set-off of the period of pre-conviction detention. under- 
gone by them, against the term of imprisonment imposed upon them: on their 


y 
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conviction.. The State, and the Jail autharities concerned should therefore 
immediately., „give them ‘the said benefit of set-off. 

in dhe renl the petition winssede and the cule E mane Abot anabon 

Before concluding we may observe that as a matter of healthy practice the 
Courts convicting the. accused may specify in their orders the total period of 
pre-conviction detention that the accused may have undergone, for the pur- 
pose of enabling the authorities concerned to give effect to the provisions of 
s. 428, without delay. ; 

We also place on record our appreciation of the very abie assistance given 
to us by Mr. Singhavi, senior advocate appointed amicus curias for the peti- 
tioners and Mr. K.S. Ramaswami, junior advocate who assisted him. We re- 
commend that Mr. Ramaswami be paid Ra. 100 as his fees in this petition. 


Petition allowed. 


APPELLATE CIVIL. 


_ Before Mr. Justice Nathwani and Mr. Justice Hahi 
NANDLAL TOPANDAS v. R. K. JOSHI.* 

Bombay Renis, Hotel and Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 12 (3) (a), 
(b}—Tenant in arrears of Teni for sia months or morse—Landlord notice under 3. 13 (2) 
—Tenant making pari-paymeni within one month of service of ce reducing arrears to less 
than sta months — Whether a. 12 (3) (a) or s. 12 (8) (b) attracted to case. 

A tenant who is in arrears of rent for a period of six months or and on whom a notloe 
under sub-«. (¥) of s. 12 of the Bombay Rents, Hotel and Lodging Rates Control Act, 

. 1947 has been served should, within the statutory period, make pa tof the whole amount 
of arrears of rent demanded In such notice. - A mere part payment by a tenant of such arrears 
of rent so as to reduce the same to leas than six months will not take out the case from the 
purview of sub-s. (3) (a) of's. 12 of the Act. 

The word ‘‘thereof” in s. 12 (3) (a), according to its plam arai meaning: tefers to 
‘the arrears of rent for a period of six months or more” occurring in the earlier part of the 
sub-s. (3) (a) of s. 12. 

` ' ' Hirathemd Sonu v. Mahadso,! agreed. 
Isabel v. Kasarchand,' overruled. 
Eknaih Krishnaji Wadnere v. Balaji Harı Sonawane, explained. 
Manorina Si DAON IARE, ToTETEA KO; i 
| 
| 
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Special Civil Application No. 1070 of ies 
N. H. Gursahons and S. H. Gursakani and S.P. Kamiga, for the petitioners. 
S.C. Pratap, for. opponent No. 8. 

Special Civit Application No. 1797 of 1949 


N. H. Gurschans and 8. H. Gursakani, for the Peiponin 
S. C. Pratap, for opponent No. 3. 


Special Civil Application No. 2585 of 1969 


8. H. Gursahan, for the petitioner. 
S. C. Pratap, for opponent No.1. l | 
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NATHWANI J. These three petitions filed by tenants under art. 227 of the 
Constitution of India raise a common question of interpretation of a. 12(3) (a) 
of the Bombay Rents, Hotel and Lodging House Rates Control Act, 1947 (here- 
inafter referred to as the Act) and are disposed of by one common judgment. 

The petitioners are monthly tenants of one Mohanlal Sitaram Ladha (here- 
inafter referred to as the landlord) im respect of different portions of House 
No. 398-A, situate at Poona. It is not in dispute before us that all the three 
tenants were in arrears of rent for a period of six months or more and were 
served by the landlord with a notice terminating their tenancy. and calling upon 
them to pay the arrears of rent and that the tenants made part-payments to the 
landlord within a month of the service of notice so as to reduce the arrears of 
rent to less than six months. Thereafter the landlord filed ejectment suits’ 
against the tenants in the Small Cause Court, Poona, on the ground that the 
tenants had failed to pay the entire arrears of rent withim one month after ser- 
viee of notice as required by s. 12(3)(a) of the Act. The tenants resisted the 
suit, méer alsa, on the ground that having regard to the part-paymenta made by 
them the provisions of s. 12(3)(@) were not attracted. The trial Court de 
creed the suits and, on appeal, the District Court, Poona confirmed the same. 
The tenants have, therefore, filed these petitions to quash the said orders. 

The common question that falls for determination is whether a case where a 
tenant who is in arrears of rent for six or more months makes part~payment of 
rent within one month after service of notice so as to reduce the arrears to less 
than six months falls under sub-s. (3)(a) of s. 12 of the Act. The Supreme 
Court in Monorama v. Dkanlacms,! considered the scheme of 8. 12. Sub-section 
(1) of s. 12 imposes a general restriction on landlord’s right to recover posses- 
gion of the premises. Sub-section (2) of s. 12 further restricts the said right 
by providing that no such suit on ground of non-payment of rent shall be insti- 
tuted by a landlord until the expiration of one month after notice demanding 
the arrears of rent is served by him upon the tenant. Then comes sub-s. (3) 
which provides for consequences that would follow after notice under subs. (2), 
ig served on the tenant. Sub-section (3)(a), in so far as is material, provides - 
that if the tenant was in arrears of rent for six or more months and he neglects 
to make payment thereof until the expiration of one month after service of such 
notice the Court shall pass a decree for eviction. It is well-settled that m such 
a case a tenant cannot claim protection from eviction by showimg his readiness 
and willingness to pay the rent after expiration of one month’s period. Sub- 
section (3) (b) deals with consequences in a case where arrears of rent. demand- 
ed in the notice are for leas than six months. 

In the present case, no doubt, the tenants tendered, and the landlord accepted, 
certain amounts towards the arrears of rent within one month period with the 
result that the arrears of rent were reduced to leas than six months in each case 
before the expiration of the said period. It is, therefore, urged by the learned 
advocate for the petitioners that their cases do not fall with sub-s, (3)(a) of 
of s. 12 but would be governed by sub-cl. (3)(b). There are conflicting rulings 
on this point of single Judges of this Court but before considering them it would 
be better to refer to the material part of sub-s. (3)(a) which reads: 

‘« df such rent or increases ere in arrears for a period of six months or more and the tenant 
neglects to make payment thereof until the expiration of the period of one month after notice 
erred to in sub-section (3),...” (Italios ours). : : ` 

The whole dispute turns on the meaning of the words ‘‘payment thereof’’ 
because if the tenant makes default in payment of such amount he neglecta his 
obligation and the landlord would have a right to recover possession of the pre- 
mises. In our view, the word ‘‘thereof’’ according to its plain grammatical 
meaning refers to ‘‘the arrears of rent for a period of six months or more’’ oc- 
curing in the earlier part of sub-s. (3)(a) and in respect of which notice is 


1 (1966) 69 Bom. L.R. 188, S.C. 
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given to the tenant under sub-s. (2). It would, therefore, follow that the pay- 
ment is to be made within the statutory period of the whole amount of arrears 
of rent demanded in such notice. Therefore, mere part-payment by’ a tenant 
of such arrears of rent go as to reduce the same to less than six months would 
not take out the case from the purview of subs. (3)(a) of s 12 and protect 
the tenant from ejectment. 

In a decision of this Court, in Hirachand Sonu v. Mahade, Mr. Justice B. N. 
Gokhale came to the same conclusion as to the meaning of the said words in 
sub-s. (3)(a). In that case the tenant had made two part-payments towards 
arrears of rent within one month of the notice so as to reduce the arrears of rent 
to five months’ arrears. The tenant, therefore, contended that it could not be 
paid that he had neglected to make payment as required by s. 12(3)(a): The 
learned Judge repelled the said contention and said (p. 859): 

‘* |,.The wording of s. 12 (3) (a) that ‘Hf such rent or Increases are in arrears for a period of 
six months of more and the tenant neglects to*make payment thereof until the expiration of the 
period of one month after notice reterred to in sub-section (2)’ must imply tn the contest that the 
tenant must mike payment of the entire amount of rent or Mcreases which are in arrears for & 
period of six months or more if he wishes to avoid the consequences of his earlier default. A part 
payment of such arrears before the exptry of the period of one month after notice would not 
prevent the bringing into operation of the provisions of s. 12 (3) (a).” (Italics ours). 


We respectfully agree with the above view of the learned Judge as to the effect, 
of the said words, but he thought that the said view was implicit in the context, 
while with respect, as already pointed out by us the words ‘‘payment thereof”’ 
read in their ordinary grammatical sense mean that payment is to be of the 
entire arrears of rent. 

Mr. Gursahani on behalf of the tenants relied upon a recent decision of Mr. 
Justice Vaidya in Isabel v. Kasarchand>. In that case the tenant had made a 
part-payment towards the arrears of rent within one month so as to reduce the 
arrears to less than six months. The learned Judge held that the case did not 
fall within sub-s. (3)(a@) of s.12. After referring to Manorama’s case (supra) 
and dealing with the landlord’s contention that the tenant had neglected to make 
paymin! of all the arrears, he observed (p. 117): 

...This argument, In my opinion, cannot be accepted because the word ‘thereof’ would 
ae a a na arrears fora period of six months or more, which 
is referred to earlier in that sub-section. If, as stated above, the tenant makes a payment befare 
the expiry of the perlod of one month so as to reduce the arrears to less than six months, then 
it cannot be considered to be a oase falling under sub-s. (3) (a) of s. 12 but a case falling under 
gub-s. (3) (b) of s. 12.” 

This authority is, no doubt, directly in point in favour of the present petitioners. 
While we agres, with respect, with the learned Judge in his construction of the 
word ‘‘thereof’’ we are unable to agree with the conclusion reached by him. It 
is apparent from the judgment that the attention of Vaidya J. was not drawn to 
Hirachand Sonw’s case. But this apart, the learned Judge seems to have 
thought that as the arrears of rent were reduced to less than six months the 
condition of tenant neglecting to make payment of arrears of six or more months 
within the stipulated period was not fulfilled and, therefore, the landlord could 
not avail of the said subs. (3)(a). This view implies that the condition for 
attracting sub-s. (3)(a@) is that there should remain papaid at the end of one 
month after serving of notice arrears of rent for six or more months. With res- 
pect, such a reading of subs. (3)(a) is opposed to the meaning of the words 
‘‘payment thereof” attributed by the learned Judge in the passage quoted above. 
Consequently neglect on the part of a tenant to make payment of the entire 
amount of arrears in time would entitle the landlord to avail of the provisions 
of s. 12(3) (a). 

2 een 68 Bom. L.R. 835. 

8 (1971) 74 Bom. L.R. 114. 

B.L,R,—46, 
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` Mr. Pratap, the learned advocate for the respondent, invited our attention to 
an unreported decision of Mr. Justice K. K. Desai (as he then was) in Eknath 
Krishnaji Wadnere v. Balaji Hari Sonawane.* In that case the landlords gave 
notice to a tenant under s. 12(2) claiming arrears of rent for more than six 
months and the tenant offered part-payment of two months’ rent within one 
month after service of notice but the landlords refused to accept it and filed a 
suit to recover posseasion of the premises. The learned Judge held that the 
landlords were not bound to accept part-payment of rent and the provisions of 
s. 12(3) (a) were attracted. The reason given by the learned Judge was that 
the tenant was bound to pay all the rents which were in arrears for more than 
six months. The facts of the present case, however, are distinguishable inas- 
much as the landlord in the present case accepted part-payment of rent from 
the tenants so as to reduce the arrears to less than six months. 

For the reasons indicated above we hold that the Courts below were right in 
holding that the provisions of s. 12(3) (a) were attracted. 

In the result rules are discharged. In view of the conflicting decisions on 
the point there will be no order as to costs of these petitions. 


Rule dascharged. 


Before Mr. Justice Deshmukh and Mr. Justice Aggarwal. 


KARTARSING HUKUMSING CHOG v. SMT. MUKTABAT 
PARASHRAM PANSARE.* 


Suede elas Hotel and Lodging House Rates Control Act (Bom. LVU of 1947), See. 12 (8) (a) 
and (b)—Hent in arrears for sia months or more—Tenont making payment of portion thereof 
to bring arrears below sia months—Whether such case falls under s. 12 (8) (b) or s. 18 (8) (a). 


On a plain reading of the provisions of ol. (a) of sub-s. (3) of s. 12 of the Bombey Rents, 
Hotel and Lodging House Rates Control Act, 1947, it is clear that when a notice under 
Be LXS) of the Aot is being served on the tenant the payment is in arrears for a period of six 
months or more, and the tenant neglects to make payment “‘thereof”’ within a period of ane 
month after notice, Now, ifthe rent or increases are in arrear for six months or more 
and payments ‘thereof’? are to be made then that means ia 
rent and increases which are due and not of a portion thereof. 

Nandlal Topandas v. R. K. Joshi, agreed with. 
.  Hirachand Sonu v. Mahadeo, approved. 
Isabel v. Kasarchand,* disapproved. 
Manorama v. Dhanlawmit ondiKurban Hussen v. Rattkani,* referred to. 


H. D. Gole,' for the petitioner. 
Jaisingrao E. Shinde, for respondents Nos. 1(1) to 1(7). 


DESHMUKH J. This writ petition arising under the provisions of the Bom- 
bay Rents, Hotel and Lodging House Rates Control Act, 1947 (hereinafter re- 
ferred to as the ‘Rent Act’) has been referred to a Division Bench by a learned 
single Judge of this Court. The point involved is in a view simple but the 
reference became necessary because of two conflicting judgments of single Judges 
both of which were reported. Hence the learned single Judge thought that the 
point should be disposed of bya larger Bench. 

The petitioner before us is a tenant of tbe property and present respondents 
Nos. 1 to 7 are the heirs and legal representatives of the original landlord, who 


4 (1966) Civil Revision Application No. 1616 of 10°, decided by K.K. Desai J., on February 


-1966 
: *Dectded, Tuns 17/18, 1974. _ Special Civil Application No. 1945 of 1968. 
i ise 76 Bom. L.R., 7 


Yå Bom. L.R. 114. 
4 (1968) 69 Bom. L-R. 188, 8.C. 
1956) 59 Bom. L.R. 158. 


l4, 


1974.7] KARTARSINGH V. MUKTABAI (A.C.J.}+—Deshmukh J. TOT 


was the plaintiff in the suit. There is no dispute that the petitioner-tenant 18 & 
monthly tenant and pays an aggregate rent of Rs. 8. This is also the standard 
rent, as there is no dispute about it in this litigation. Admittedly, it appears 
that the landlord served a notice on the tenant on April 15, 1965, as per exh. 24, 

and claimed arrears of Rs. 123.44 at the rate of Re. 8 par month. This would be 
the arrears for more than 15 months. The tanant replied by his notice dated 
April 24, 1965 and pointed out that since October 1960 the landlord has not been 
issuing printed receipts. He, therefore, alleged a certain accounting of the pay- 
ments made by him to the municipality and also to the landlord by way of money: 
orders. He also alleged certain repairs amounting to Rs. 60 and the agreement 
to adjust that amount towards the rent. After giving his own accounting the 
tenant alleged that the arrears due were only Rs. 98.25 and they were remitted 
by money order within a period of one month from the date of receipt of notice, 
exh, 24, 

As the moncy sede did not cover the entire rent due, the landlord filed a 
suit for possesion on July 2, 1965. As many as five grounds were urged for 
claiming possession, which included as one of the grounds that non-payment of 
entire arrears of rent within a period of one month next after the service of 
notice. All other. grounds on which possession was claimed were specifically 
given up in the appellate Court. In the trial Court, the learned Civil Judge 
came to the conclusion that the arrears of rent were not as alleged by the land- 
lord but a certain accounting may show that the tenant was not in arrears for 
more than six months. He, therefore, dismissed the suit for possession on the 
ground of non-payment of rent. 

In the appeal carried by the landlord to the District Court, Second Extra 
Assistant Judge, Thana, came to the conclusion that the total arrears due as on 
the date of the notice were Rs. 115.90. The tenant was fully aware of this 
account as he knew all the details which were required to make up accounts. In 
spite of this fact the tenant remitted only Rs. 98.25 which did not cover all the 
arrears then due. Having come to this conclusion, the learned Appellate Judge 
followed the principle of the judgment in Manorama v. Dhanlacmt,! and con- 
cluded that the tenant was not entitled to any protection in view of the fact that 
he had not paid the entire arrears within the period of one month after the date 
of the receipt of the notice. The plaintiff’s suit was decreed. Being aggrieved 
the tenant has filed this writ petition in this Court. 

The learned single Judge who heard this petition and made the reference 
order found that there is a conflict of judgments between the decisions of two 
learned single Judges of this Court. He has dealt with the nature of the con- 
flict and thereafter referred this petition to a larger Bench. While passing this 
order, the learned single Judge confirmed the finding of the appellate Court that 
the tenant was fully aware of all the arrears he had to pay but failed and neg- 
lected to make full payment within one month in spite of the notice contemplat- 
ed by sub-s. (2) of s. 12 of the Rent Act. 

The point now involved in this writ petition is already decided by the Division 
Bench of this Court. However, we will briefly indicate the nature of the con- 
flict between the judgments of the two learned single Judges. In Hirachand 
Sonu v. Mahadeo the factual position was almost similar to the one before us. 
The tenant there was a monthly tenant and the rent was payable by month. 
There was no dispute about the standard rent. The arrears of rent at the date 
of the notice were for a period of more than six months. Within one month 
from the receipt of the notice, the tenant made certain payments which reduced 
the arrears to less than six months, though there were still arrears. In the 
present case also the petitioner-tenant is a monthly tenant and his rent is pay- 
able by month. The rent of Ra. 8 per month is aa the proper and 
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standard rent and no dispute about the standard rent is raised in the present 
petition. Undoubtedly there were arrears of rent for more than six months 
when the suit notice dated April 24, 1965, was served on the tenant; but he did 
pay. by money order Rs. 98.25 within one month from the receipt of the notice 
leaving a balance of arrears for legs than six months, 

The question of law that arises in the present litigation and which arose be- 
fore the learned Judge in Hirachand Sonu v. Mahadeo’s case was whether the 
case of a tenant of the present type falls under s. 12(3) (b) of the Rent Act 
and is taken away from the operation of s. 12(3) (a) of the Rent Act. What 
was urged then was that the tenant may be in arrears for more than six months 
at the date of the receipt of the notice. It may be that all the three other con- 
ditions are satisfled on the date of the receipt of the notice. What is required 
for the purpose of compelling the Court to pass a decree for possession is that 
et the expiry of one month from the date of the receipt of the notice under 
g 12(2), the tenant has failed and neglected to make payment of the arrears 
of rent. When part payment is made reducing the arrears to less than six 
months, this last condition is not satisfled and the case falls under s. 12(3) (b) 
and is taken out from the provisions of s. 12(3)(@). The argument was based 
upon a certain interpretation of wording of s. 12(3)(a), the relevant portion 
of which is as follows: 

“I2. (8) (a) Where the rent is payable by the month and there is no dispute regarding 
the amount of standard rent or permitted increases, if such rent or increases are in arrears for a 
period of six months or more and the tenant neglects to make payment thereof until the 
expiration of the period of one month after notice referred to in sub-section (2), the Court shall 
pass a decree for eviction in any such sult for recovery of possession.” 


On a plam reading of the above provisions, it would appear that when the 
notice under sub-s. (2) of a 12 is being served, the payment ought to be in 
arrears for more than six months or more and the tenant must neglect to make 
payment ‘thereof’ within a period of one manth after the notice of payment. 
What exactly is meant by the word ‘thereof’? What payment must be made so 
that he fulfils the condition of making payment ‘thereof’ within a period of 
one month. Now, the earlier portion of the section refers to arrears of ‘rent or 
increases’. If the rent or increases are in arrear for more than six months 
and payments thereof are to be made, that means of all the rent and increases 
which are due and which are obviously for a period of six months or more. 

The learned single Judge in Htrachand’s case points out that it must be held 
that the payment contemplated by this sub-section is the full payment of all 
the arrears which are claimed in the notice and shall not be partial payment so 
as to bring down the arrears to less than six months. In fact sub-s. (J) of s. 12 
grants abaolute protection against eviction if the tenant either pays or is ready 
and willing to pay the amount of the standard rent and permitted increases 
and observes the other conditions of the tenancy. This protection may appear 
absolute in a sense but it also qualifies or is dependent upon actual payment or 
readiness or willingness to pay. The actual payment can at once be known 
when arrears are claimed by the landlord and defence is taken up that this 
amount of arrears is paid. Normally actual payment is contemplated. How- 
ever, there may arise a conflict, and a legitimate conflict, between a landlord 
and tenant as to what constitutes the standard rent or permitted increases. 
When such a conflict develops there is a provision to approach the Court for 
determination of that conflict either before or after the termination notice is 
received from the landlord. Under the provisions of the Act certain steps are 
to be taken by the tenant, and when he does that in the eventualities provided 
by the Act, he may be deemed to be ready and willmg to pay 

When no such conflict exists, and there is hardly any es about the 
amount due, the protection of s. 12(3)(5) is available to the tenant only if 
he pays and not otherwise. Having given this protection in a case where the 


1974] . KARTARSINGH V. MUKTABAI (4.C.3.}—Deshmuka J. 709 


arrears of rent are for more than six months and there is no dispute about the 
standard rent or permitted increases and the landlord has served a notice under 
s. 12(2) the Legislature contemplates full payment of entire arrears within one 
month, if the tenant wants the protection of the Rent Act, If he neglects to 
make payment within one month as contemplated by sub-s. 12(3) (a), the con- 
sequence of eviction must follow. The words used im this section formerly 
were ‘the Court may pass a decree’. However, the word ‘may’ was inter- 
preted by the Division Bench of this Court to mean ‘shall’. That interpreta- 
tion was accepted by the Legislature and s. 12(3) (a) was suitably amended by 
Act No. 14 of 1968 to include the expression ‘the Court shall pass a decree’. 

There is, therefore, no doubt that where all the four conditions of s. 12(3) (a) 
are satisfied the Legislature desires to take away the protection to the tenant 
and wants the Court to pass a decree for possession. By pointing out the gene- 
ral intention of the Legislature and the scheme of s. 12, the argument of the 
learned counsel that partial payment bringing down ne arrears to less than six 
months will protect the tenant from eviction, was negatived by the learned 
single Judge deciding the question in the case of Hirachand Sonu v. Makadeo. 

However, a contrary view has been taken by another learned single Judge of 
this Court in Isabel v. Kasarchan@. Hven im this case the facts are similar to 
the case before us, as also before the earlier Judge in Hirachand Sonu v. Maka- 
dso. The rent was payable by month. There were arrears accumulated beyond 
six months and there was no‘dispute of standard rent. A notice terminating 
the tenancy, if the arrears are not paid within one month, was sent to the tenant, 
who made a partial payment leaving a balance which was less than the arrears 
of six months. The tenant’s counsel raised the same argument which was heard 
and decided by this Court in Hirachand’s case. However, it appears that the 
learned counsel appearing for the respondent did not bring to the notice of the 
learned Judge the earlier decided judgment of this Court in Hirachand Sonu 
v. Mahadeo. He did, however, argue that the payment which should protect 
the tenant must be the full payment of arrears and not partial payment. It 
was emphatically pointed out that the language of sub-s. (3) (a) of s. 12 refers to 
the arrears of rent and permitted increases for a period of six months or more 
and contemplates payment ‘thereof’. To say that partial payment is enough, 
is to almost rewrite the section or to read im the section much more than intend- 
ed by the Legislature. However, this argument of the learned counsel for the 
respondent was rejected by the learned Judge. He thought that a partial pay- 
ment leaving the balance of arrears which would be less than six months of 
arrears, is enough and that is all that is contemplated by s. 13(3)(a). In such 
an eventuality the case is taken out from the provisions of that section and it 
must fall under s. 12(3) (bd). 

However, we note that the judgment of the Supreme Court confirming the 
view taken by this Court in the case of Ménorama v. Dhanlacms was brought to 
the notice of the learned single Judge. In the case of Manorama v. D 
the facts were that there was no dispute about the standard rent and the arrears 
were due for more than six months. A notice of termination and demanding the 
arrears of rent was served but no payment was made within one month after 
service of the notice. After one month, but before the suit was filed the entire 
amount was remitted. Having done so, the tenant sought protection by trying 
to bring his case within the provisions of s. 12(3)(6). The Supreme Court in 
terms rejected this approach and confirmed the view of this Court that belated 
payment after one month, though of the entire amount, will not assist the tenant 
because the eventuality contemplated by the Legislature by the provision of 
s. 12(3) (a) has already. arisen and the clock could not be set back by mere pay-' 
ment. This case was distinguished by the learned single Judge -on the ground 
that the tenant had made payment in that case after the ponon of one i 
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and ‘having so paid after the period of one month, was not entitled to protection 
under the Act. In our view, so far as the general interpretation of the provi- 
sions of B. 12 and the concept behind the drafting of s. 12 as pointed out by the 
Supreme Court are concerned, the decision really governs the approach in that 
litigation as also in the present litigation. However, the learned Judge took 
the view that partial payment takes out the case from the provisions of 
s. 12(3)(a) and the matter would then be governed by the provisions 
of g. 12(3) (b). It is because of this view which has been subsequently taken 
by, another Judge, that the present reference became necessary. 

' We may now point out that similar reference was made in yet another matter 
which was Heard by a Division Bench of this Court on December 17, 1973 in 
Nandlal Topandas v. R.K. Joshs* The Division Bench consisting of Nathwani 
and Hajarnavis JJ. took the view that the case of Hirachand Sonu v. Mahadeo 
was correctly decided and the subsequent judgment of the learned single Judge 
in-Isabel v. ‘Kasarchand does not represent the correct law. The learned Judges 
have briefly` pointed out that on a plain reading of language of s. 12(3) (a) the 
payment ‘thereof’ contemplated is the payment of all the arrears and not a por- 
tion thereof. “We are in respectful agreement with the view taken by the learn- 
ed Judges of the Division Bench and we are also of the view that the case of 
Hirachand Sonu v. Mahadeo was correctly decided. It is not necessary to give 
elaborate reasoning, as the judgment in Hirachand’s case as also the judgment 
of ‘the’ Supreme Court in Manorama v. Dhanlaxmi deal with the principle on 
which s. 12 is drafted. 

In the case of Kurban Husson v. Rattkant the Division Bench of this Court 
was called upon to construe the provisions of s. 12(3) (a). However, context 
was slightly different. The question that was raised was whether the Court 
must pass a decree when all the four conditions laid down by s. 13(3) (a) are 
satisfied or was it still the discretion of the Court to refuse to pass a decree. 
This controversy was argued on the basis of expreasion ‘may’ used by the Legis- 
lature. The Division Bench pointed out that in the context in which that ex- 
pression has been used, the real intention was to enable the Court to pass a decree 
and not to vest any discretion in the Court. In that context the word ‘may’ 
really meant ‘must or shall’. While pointing out the background why such a 
meaning must be attributed to the word ‘may’, the ganeral scheme of a. 12 and 
the intention of the Legislature behind the use of that language as a whole is also 
pointed out. On this discussion made from time to time, this Court clearly point- 
out that the protection available to a tenant who has no other dispute to raise 
with the landlord is available only if he does not remain in arrears for more than 
six months, and if he is in arrears for more than six months the entire payment 
must be made within one month from the date of notice. If he does not do go, 
he forfeits his right to possession and must vacate the premises. In this view 
of the matter, the present writ petition deserves to be dismissed. 

- We may point out that Shri Gole tried to build up the argument on facts be- 
fore us, though he had no right to do so. He said that there was a distinct 
feature of the present litigation. There was a dispute about total payment due, 
though there was no dispute about the standard rent or permitted increases. 
Certain repairs were effected by the tenant which were agreed to be compensated 
by the landlord towards the rent. Some taxes of the municipalities were paid 
and an account of all these things was to be made. The landlord did not pass a 
regular receipt from October 1960 and some amount was remitted by money order 
by the tenant. This shows that a proper account was really due between parties 
and unless a proper account was made the amount finally due from the tenant 
could not be ascertained. This, according to him, was the approach of the trial 
Court and the finding was given in favour of the tenant and becauso of this disg- 
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puted account, the tenant could not be said to be a person who was not ready 
and willing to pay. 

We have heard him at some length but we are not impressed at all. The ap- 
ee Judge has considered all this argument and has dealt with the same and 

in para. 9 of his judgment has given a clear finding. That finding has been 

accepted and confirmed by the learned single Judge, who made the reference. 
In view of this fact, we are not bound to hear the learned counsel but having 
heard him we find that there is nothing which is erroneous on the face of the 
record. There is therefore no substance in the argument that the tenant was 
nol aware as to how much he was really required to pay and that there was no 
deliberate or wilful default in not making payment. The finding of the learned 
appellate Judge is that the tenant was aware as to how much he had to pay and 
he raised a dispute, which is not contemplated by the Act, and failed and neg- 
lected to pay. This amounts to neglecting to pay as contemplated by the pro- 
visions of s. 12(3) (a). 

In this view of the matter, the case is covered by s. 12(3)(@) and in the view 
we take, the petition must fail and the rule is discharged with costs. 


Rule discharged. 


Before Mr. Justice Desai and Mr. Justice Sawant. 
PRABHAKAR SHAMRAO MARATHE 


v. 
THE MAHARASHTRA STATE ELECTRICITY BOARD.* 


Industricl Dispuies Act (XIV of 1947), Seca, 38, 334, 20 (8) —Complaini by employes under 
8. 884 for coniranention of provisions of ». 33 by employer—Wheiker necessary that original 
dispute should be pending before Tribunal at the lime of complaint— “During the pendency of 
proceedings” in s. 334, meaning of—‘‘Such” in c. 334, meaning of-——Industrial Disputes 
(Appellate Tribunal) Act (XLVI of 1950), Seca. 22, 28. 

. The only condition precedent prescribed in s. 38A. of the Industrial Dis] ates Act, 1047, 
is that the employer must have contravened the provisions of s. 38 during the pendency 
of the proceedings before the Labour Court, Tribunal or National Tribunal. It is not farther 
necessary that when the employee, aggrieved by much contravention, comes before the 
authority the original proceeding must still be pending before the authority. That the 
main dispute has come to an end by an award and that the proceedings are deemed to have 
been concluded as provided under s. 20 (3) can have no bearing upon the position as to the 
point of time when the proceedings under any of the sub-seotions of s. 838 or.a complaint 
under s. 38A of the Act has to be initiated. 

Tata Iron & Steel Co. v. Moduk,! applied. 
P. D. Sharma v. State Bank of India, explained. 

W. Coal Co. v. Algu Singh, Bisra Stone Lime Co. v. I. TA and Syndicate Bank v. Bhat, 
referred to. 

Tho expression “during the pendency of proceedings” used in s. 838A of the Industrial 
Disputes Act, 1947, governs the verb ‘‘oontravenes’’: there is no auch governing clause 
after the words ‘‘complatnt in writing’’. 

The word ‘‘such’’ in s. 88A of the Act olearly refers to the Tribunal which Aad seisin of 
the main dispute, that is the dispute which was referred to its arbitration; tt has no referenco 
to the pendenoy of the mam dispute, 


N. B. Shetye, for the petitioners. 
P. Ramaswamy, for respondent No. 1. 


*Docided, J 8/9, 1974. Special 8 [1958] A. L R. S.C. 761 
Civil ‘Application No. 4648 of 1960. 4 174 L L. L. J. 628. 
L. L. J. 748, 
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Drar J. In this petition the petitioners have sought a writ of certiorari 
or an appropriate writ, order or direction for quashing the orders passed b 
respondent No. 2 in Complaints (IT) Nos. 82 to 88 of 1969 in References (IT 
Nos. 317 and 394 of 1966. The order of respondent No. 2, which is impugn- 
ed, has been published in the Maharashtra Government Garstte, dated August 
28, 1969 (exh. ‘Q’ to the petition). The petitioners have also sought a direc- 
tion against respondent No. 1 to reinstate the petitioners; but this part of 
prayer (a) has not been pressed before us and it has been very fairly sub- 
mitted that if the impugned order is quashed, the matter must go back to res- 
pondent No. 2 or his successor. 

': In order to appreciate the rival contentions the following facts may be 
gtated : : 

. The seven petitioners before us were the employees of respondent No. 1 viz. 
the Maharashtra State Electricity Board, a Board constituted under the Indian 
Electricity Act, 1948. At the relevant time the petitioners were residents of 
. Sangli and working in various capacities as employees of respondent No. 1. 
It appears that all of them were members of a trade union known as the 
‘‘Maharashtra Rajya Vij Mandal Nokar Sangh.” 

On February 6, 1967 a number of employees of respondent No. 1 went on 
strike, and this strike continued for some period, On March 8, 1967, about 
200 workmen of respondent No. 1 had gathered at the Vishram Baug Sub-sta- 
tion in Sangli. At about 5.80 p.m. when some engineers of respondent No. 1 
wanted to go to a place called Budhgaon for repairs to the electric line, the 
strikers, who had gathered on the road, began shouting slogans and attemp- 
ted to prevent the officers of respondent No. 1 from proceeding to Budhgaon. 
There was also considerable damage caused to the jeep in which the engmeers 
were to travel to Budhgaon. On these allegations the seven petitioners along 
with, others were prosecuted before the Judicial Magistrate, First Class, Sang- 
li; in Criminal Case No, 229 of 1968. The learned Judicial Magistrate convicted all 
the thirteen accused before him under s. 341 read with s. 149 of the Indian Penal 
Code and sentenced each of them to pay a fine of Ra. 51, in default to suffer simple 
imprisonment for two weeks. The thirteen accused thereafter preferred ap- 
peal to the Sessions Court at Sangli, which was heard by the learned Addi- 
tional Sessions Judge, Sangli. The learned Additional Sessions Judge in Ori- 
minal Appeal No. 126 of 1968, acquitted five of the appellants before him viz. 
original accused Nos. 5, 6, 8, 12 and 13, and confirmed the convictions and the 
sentences passed on the others. It appears that thereafter the eight accused, 
whose convictions were confirmed and sentences maintamed by the learned 
Additional Sessions Judge, came to this Court in revision; and in the said 
revision application, being Criminal Revision Application No. 144 of 1969, 
five of the eight accused (whose convictions had been maintained by the lower 
appellate Court) were acquitted. These five accused who were acquitted by 
the judgment and order of V.S. Desai J. (in Criminal Revision Application 
No. 144 of 1969) were petitioners Nos. 1, 3, 5, 6 and 7. The High Court 
declined to interfere with the convictiona and the sentences imposed on peti- 
tioners Nos. 2 and 4 who were original accused Nos. 7 and 10. The conviction 
vf-original.accused No. 9 was also sustained by the High Court; he is however 
not.a party to the present proceeding before us. l ' 

It appears that a dispute regarding the gratuity, casual leave, earned 
leave, half-pay leave and other matters pertaming to the employees of res- 
pondent No. 1 had been referred for adjudication to respondent No. 2 as the 
Industrial Tribunal by the Government of Maharashtra by an order dated 
October 24, 1966.. Similarly another dispute in respect of the claim for bonus 
for the years 1963-64 and 1964-65 had also been referred for adjudication to 
respondent No. 2 by another order dated December 3, 1966. Reference (IT) 
No. 317 of 1966 was disposed of by respondent No. 2 by an award publishtd 
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on January 23,-1969, and similarly Reference (IT) No. 394 of 1966 was dis- 
posed of by an award published on January 16, 1969. According to the peti- 
tioners, taking advantage of the order of conviction passed against the peti- 
tioners, respondent No. 1 during the pendency of the abovementioned refer- 
ences terminated their services. Similar separate orders appear to have 
been passed in case of each of the petitioners. Thereafter one of the peti- 
tioners seems to have moved the Chairman of respondent No. 1, but the appeal 
proved to be of no avail. It appears that thereafter on March 30, 1969 seven 
complaints were lodged with respondent No. 2 under s. 83A. of the Industrial 
Disputes Act, 1947 (hereinafter referred to as the said Act), complaining 
of alleged contravention of the provisions of s. 33(2) of the said Act. Res 
pondent No. + thereafter filed a reply dated June 26, 1969 contending, inter 
ala, that respondent No. 2 had no jurisdiction to entertain and try the said 
complaints in view of the fact that the complaints had been preferred after 
the proceedings had come to an end and that the Tribunal had thus become 
functus officio. It appears that respondent No. 2 thereafter considered this 
as a preliminary issue, and by his award published on August 28, 1969 up- 
held the said contention, holding that he had become functus officio and that 
in that view of the matter the complaints must fail. Rather surprisingly, 
after deciding the preliminary point in favour of the Maharashtra State Elec- 
tricity Board and although the case was not argued on merita before him by 
either party, respondent No. 2 chose to make observations on the merits of the 
contentions in the complaints, holding that in his view Regulation 89 of the 
Regulations framed by respondent No. 1 under s. 79(6) of the Hlectricity 
(Supply) Act, 1948, was applicable and accordingly there was no con- 
travention of the provisions of s. 33 of the Industrial Disputes Act, 1947. It 
is this award made by respondent No. 2 which has been challenged in this 
petition, and the challenge has been mainly centred on the view taken by Teg- 
pondent No. 2 that he had become functus officio. The learned advocates are 
agreed that if, m our opinion, that view is erroneous and liable to be quashed 
and set aside, the observations on the merits of the controversy should not be 
regarded as binding and that both sides should be free to argue the respec- 
tive merits at the appropriate stage before the appropriate authority. 

In order to appreciate the conclusion of respondent No. 2, itis necessary to 
set out the relevant portions of ss. 33 and 38A of the Industrial Disputes Act, 
1947 : 


“88, Conditions of service, eic., to remain unchanged wader certan circwnsiances during 


of proceedings. 

(D During the pendency of any conaillation proceeding before a conciliation officer or a 
Board or of any proceeding before an arbitrator or a Labour Court or Tribunal or National 
Tribunal in reapect of an industrial dispute, no employer shall,— 

(a) tm regard to any matter connected with the dispute, alter, to the prejudice of the work- 
men concerned in such dispute, the conditions of service applicable to them Immediately before 
the commencement of such proceeding; or 

(b) for any misconduct connected with the dispute, discharge or punish, whether by dis- 
missal or otherwise, any workmen concerned in such dispute, 
saye with the express permission in writing of the authority before which the proceeding is 
pending. 

(2) Daring the pendency of any such proceeding in respect of an industrial dispute, the 
employer may. in accordance with the standing orders applicable to a workman concerned m 
such dispute or, where there are no such standing orders, in acoordanoce with the terms of the 
contract, whether express or implied, between bhim and the workman,— 

(a) alter, in regard to apy matter not connected with the dispute, the oonditions of sctvice 
applicable to that workman mmedintely before the commencement of such proceeding; or 

(b) for any misconduct not connected with tho dispute, dircharge or punish, whether by 
dismissal or otherwise, that workman: 


714 THE BOMBAY LAW REPORTER. [voL. LXXVI. 


Provided that no such workman shall be discharged or dismissed, unless he has been paid 
wages for one month and an application has been made by the employer to the authority before 
which the proceeding is pending for approval of the action taken by the employer. 

(3) Notwithstanding anything contained in sub-section (2), no employer shall, during the 
pendency of any such proceeding in respect of dn industrial dispute, take any action against any 
protected workman concerned in such dispute— 

(a) by altering, to the prejudice of such protected workman, the conditions of service 
applicable to him immediately before the oommencement of such proceedings; or 

(b) by discharging or punishing, whether by dismissal or otherwise, such protected work- 


mar, 
sayo with the express permission in writing of the authority before which the proceeding is pend- 
ing 


Eaplanation.—... 

_ (6) Wherean employer makes an application to a conciliation offlcer, Board, an arbitrator, 
a Labour Court, Tribunal or National Tribunal under the proviso to sub-section (2) for approval 
of the action taken by him, the authority concerned shall, without delay, hear such application 
and pass, as expeditiously as possible, such order in relation thereto as it deems fit. 

SBA. Special provisions for adjudication as to whether conditions of service, sic., changed 
during pendency of proceedings. 

Where an employer contravenes the provisions of section 88 during the pendency of pro- 
ceedings before a Labour Court, Tribunal or National Tribunal, any employee aggrieved by such 
contravention, may make a complaint in writing, in the presombed manner to such Labour Court, 
Tribunal or National Tribunal and on recetpt of such oomplamt that Labour Court, Tribunal or 
National Tribunal shall adjudicate upon the complaint as if it were a dispute referred to or pend- 
ing before it, in accordance with the provisions of this Act and shall submit its award to the 
appropriate Government and the provisions of this Act shall apply accordingly’. 


Before respondent No. 2 it was contended by the learned counsel for res- 
pondent No. 1 that the complaints which were filed on March 30, 1969 were 
not maintainable inasmuch as those complaints had been filed on a date after 
both thé proceedings viz. References (IT) Nos. 317 and 394 of 1966 had been 
completed, the former having been deemed to have been completed on Febru- 
ary 22, 1969 and the latter on February 15, 1969. In the view of respondent 
No. 2 the words ‘such Labour Court, Tribunal or National Tribunal’ in s. 388A 
referred to the Tribunal before whom the proceedings are pending, and he 
rejected the contention advanced on behalf of the petitioners that such Tri- 
bunal can be one also before whom the proceedings were pending. In the 
view of respondent No. 2 since the two references had been disposed of, the 
Tribunal had become functus officto. According to respondent No. 2, when. the 
complaints were lodged, no proceedings were pending and the Tribunal had 
ceased to exist; accordingly the complaints were not maintainable. 


‘ Sub-sections (D,(2) and (3) of section 33 of the Industrial Disputes Act, 
1947, provide for different and distinct classes of cases. In respect of sub-ss. 
(I) and (3) an express previous permission in writing of the authority before 
which the proceeding is pending is required; but the said sub-sections make 
it clear that this requirement, which is in a way a fetter or restriction on the 
power of the employer, is to operate during the pendency of a conciliation 
proceeding before a conciliation officer, or any proceedings before an arbitra- 
tor or a Labour Court or Tribunal or National Tribunal. These provisions 
came to be considered by the Supreme Court in P.D. Sharma v. State Bank of 
Indial, from which decision respondent No. 2 derives considerable support. 
We will have occasion to refer to that judgment a little later on. The pro- 
visions of s. 88(2)(b) are somewhat different, and in a case falling under that 
sub-section the discharge or dismissal is, in point of time, previous to the 
approval which is also to be obtained from the authority before which the 
proceeding is pending. In sub-ss. (7) and (3) there is a requirement of pre- 
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vious express written permission, whereas sub-s. (2) postulates a post facto 
approval. 

The Industrial Disputes (Appellate Tribunal) Act, 1950, contained pro- 
visions which were analogous to the provisions’ under consideration in the pre- 
sent proceedings, and ss. 22 and 28 of the said Act are almost identical with 
s. 38 and 33A of the Industrial Disputes Act, 1947. In E. Coal Co. v. Algu 
Singh?, the Supreme Court had occasion to consider these two sections of 
the 1950 Act. It was observed by Gajendragadkar J. (as he then was) speak- 
ing for the Court, that the right given under s. 23 of that Act to the workman 
to move the Authority by lodging a complaint is a distinct benefit given to 
him. The Court went on to say (p. 763): 


“...Lf the employer contravenes the provisions of 8. 23, the employee is entitled to make a 
complaint in writing in the presarlbed manner to the Appellate Tribunal] and, on receiving such 
complaint, the Appellate Tribunal has to decide the complaint as if it is an appeal pending before 
it. The breach of the provisions of §. 22 by the employer is in a sense a condition precedent for 
the exercise of the jurisdiction conferred on the Labour Appellate Tribunal by 8. 28. As soon 
as this condition precedent is satisfied the employes is given an additional right of making the 
employer's conduct the subject-matter of an industrial dispute without having to follow the 
normal procedure laid down in the Industrial Disputes Act”. 


Thus in the view of the Supreme Court as soon as the condition precedent 
viz. the contravention of the provisions of s. 22 was satisfied, the employee 
obtained the additional right of making the employer’s conduct the subject- 
matter of an industrial dispute without having to follow the normal proce- 
dure laid down im the said Act. 

Section 33(2) of the said Act came to be considered specifically by the 
Supreme Court in Tata Iron & Steel Co. v. Modak? The Court had then oc- 
casion also to refer to the provisions of s. 883A with which we are directly con- 
cerned in the present petition. It was observed that s. 88 imposes a ban on 
the employer exercising his common law, statutory, or contractual right to 
terininate the services of his employees according to the contract or the pro- 
visions of law governing such service. The applications for approval under 
s. 338(2)(b), and this would seem to apply also to applications for permission 
prescribed in the other two sub-sections, were described as having the charac- 
ter of interlocutory proceedings, but nevertheless separate and independent 
proceedings. The question arising for decision before the Court was posed 
as follows: - 


“If, as a result of the pendency of an industrial dispute between an employer and his em- 
ployees, the employer is required to apply for approval of the dismissal of his employes under 
section 38 (2) (b), does such an application survive if the main industrial dispute is meanwhile 
finally decided and an award pronounced on tt?” 


According to the Supreme Court, the application would survive; and it was 
observed that an application properly made under s. 83(2)(b) must run its 
own course and must be dealt with in accordance with law irrespective of the 
fact that the decision on the main dispute referred to the Tribunal had im the 
meantime been given. The Court had occasion in the said decision to consider 
the provisions of s. 883A and this is what Gajendragadkar J., speaking for the 
Court, observes (para. 12, p. 384): : 

' “There is another aspect of this matter to which reference must be made. Section 83-A 
makes s special provision for adjudication as to whether any employer has contravened the pro- 
visions of 8. 88, This section has conferred on industrial employees a very valuable right of 
seeking the protection of the Industrial Tribunal in case their rights have been violated cantrary 
to the provisions of S. 38. Section 38-A provides that wherever an employee has a grievance 
that he has been dismissed by his employer in contravention of S. 88 (3), he may make a coom- 
plaint to the specified authorities and such a complaint would be tried sa if it was an industrial 
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dispute referred to the Tribunal under S. 10 of the Act. In other words, the complaint is treated 
as an independent industrial proceeding and an award has to be pronounced on it by the 
Tribunal concerned.” 


The third decision of the Supreme Court which is required to be referred 
to and upon which considerable reliance was placed by respondent No. 2 is 
in P. D. Sharma v. State Bank of India. In that case an application for per- 
mision under s. 33(3) of the Act was made at a time when the industrial 
dispute was pending. Thereafter the award was mads by the National Tri- 
bunal and the main dispute accordingly came to an end. Subsequently at the 
time of dealing with the respondent’s application under s. 33(3), thé autho- 
rity to whom that application had been transferred held that m view of the 
fact that the award in the reference in question had already been given, it 
had no competence to deal with that application. That view was approved by 
the Supreme Court which also observed that the Tribunal had no competence 
to consider the application (at page 519). The basis of that conclusion reach- 
ed by the Supreme Court, however, is not that the Tribunal had become func- 
tus officio but that a ban is imposed by the relevant sub-sections of s. 38 and 
once the industrial dispute was decided the ban stood removed—the fetter on 
the employer ceased to exist and he was free to exercise his rights. In View 
of the disappearance of the limitation placed on the employer’s said right, 
there was no need to take anybody’s permission for taking action against any 
employee and, therefore, the lower Tribunal was right in the view that it would 
not proceed with the application for permission. 

Our attention was drawn by the learned advocate for respondent No. 1 to 
es. 10, 10A, 17, 17A and 20 of the Industrial Disputes Act. These sections 
deal with what may be conveniently designated as the main industrial dispute 
between the parties which may be roferred by the Government under s. 10 or 
voluntarily under s. 10A. As earlier stated, an application for permission in 
writing under s. 83(J) and 38(3) or for approval under s. 33(2) must be 
regarded as analogous to an interlocutory but nevertheless an independent 
proceeding; and in the same way, and perhaps more so, a complaint under 
s. 883A. That the mam dispute has come to an end by an award and that the 
proceedings are deemed to have been concluded as provided under s. 20(3), 
can have no bearing upon the position as to the point of time when proceed- 
ings under any of the sub-sections of s. 33 or a complaint under s. 33A has to 
be initiated. Such limits, if any, have to be specifically sought for and found 
in the provisions of these sections. 

As far as 8. 83 is concerned, there seems to be no difficulty whatever regard- 
ing any of the three sub-sections which are relevant for our purpose. Both 
sub-aa. (1) and (3) provide clearly that permission in writing has to be sought 
for during the pendency of the proceeding therem made. Similarly the pro- 
viso to sub-8. (2)(b) makes it clear that an application has to be made by the 
employer to the authority before which the proceeding 1s pending, which would 
clearly indicate that such application for approval cannot be made after the 
proceedings have concluded before that authority. 

The question which we have now to consider is whether there are any such 
express provision in s. 33A or is the limitation sought for by respondent No. 1 
to be found by necessary implication m any phraseology employed by that 
section? In this connection Mr. Ramaswamy on behalf of respondent No. 1 
emphasised the use of the word ‘such’ occurring in the said section before the 
words ‘Labour Court, Tribunal or National Tribunal.’ The submission was 
that the two sections i.e. ss. 83 and 838A have to be read together and the use 
of this word ‘such’ would clearly indicate that the dispute must be pending in 
presents before the Tribunal at the time when a complaint is filed. 

- [t must be said that an argument based on the usage of such words does ap- 
pear more attractive than an argument based on a consideration of the Tribu- 
nal having been functus officio. The latter concept i.e. the concept of funo- 
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tus oficio appears to have been based on a confusion between the jurisdiction 
of the Tribunal to deal with the referred (main) disputes and the incidental 
and separate matters under ss. 33 and 33A. 


The express words of s. 33A do not appear to help Mr. PATE The 
only condition precedent preacribed by the section is that the employer must 
have contravened the provisions of s. 88 during the pendency of the proceed- 
ings before the Labour Court, Tribunal or National Tribunal. A cursory 
reading of the opening part of the section might suggest that the words ‘during 
the pendency of proceedings before a Labour Court, Tribunal or National 
Tribunal’ are redundant; but if ss. 38 and 33A are carefully read together, 
the necessity for this provision will be immediately perceived. Contraven- 
tion of s. 83 might take place also during the pendency of conciliation pro- 
ceedings before a conciliation officer or a Board. If the employer has contravened 
the provisions of s. 33 during the pendency of conciliation proceedings, then 
the remedy under 8. 33A is not available to the employee. 


To revert back to s. 33A, the only condition precedent prescribed is that 
contravention of the provisions of s. 83 must have taken place and that too 
during the pendency of proceedings before a Labour Court, ‘Tribunal or 
National Tribunal. In the event of such contravention, an employee is given 
the right to make a complaint in writing in the prescribed manner to such 
Labour Court, Tribunal or National Tribunal. It is important to note in this 
connection that the expression ‘during the péndency of proceedings’, governs 
the verb ‘contravenes’, and no such governing clause is to be found. after 
the words ‘complaint in writing’. Similarly, the requirement contained in 
the proviso to s. 38(2)(b) vis. that the application has to be made by the 
employer ‘to the authority before which the proceeding is pending’ is also, it 
is to be noted, not to be found in s. 383A. The only question which remains 
to be considered is whether by the use of the word ‘such’ it is, by necessary 
implication, intended that the proceedmg must be one pending in presents 
before a Labour Court, Tribunal or National Tribunal. 

As a general proposition it must be observed that a modification or restriction 
of the rights of a party otherwise absolutely conferred or a period of limitation 
ought not to be lightly mferred in any statutory provision. The word ‘such’ 
in our opinion clearly refers to the Tribunal which had seisin of the main dis- 
pute i.e. the dispute which was referred to its adjudication. It has in our opi- 
nion no reference to the pendency of the mam dispute. The learned advocate 
for respondent No. 1 urged that such a construction would enable a complaint 
under s. 83A to be filed at any time after the disposal of the main dispute, and 
it was submitted that if such complaint could be filed, say after two years or even 
more, after the award was given in the mam dispute, it would amount to great 
hardship for the employers. In the first place, a period of limitation not to be 
found either expressly or by necessary implication in a statutory provision can- 
not be read within that provision merely on account of any consideration of 
hardship. If there is any real hardship, it is for the Legislature to correct that 
hardship. Then again, we are not sure that there would be any genuine hard- 
ship inasmuch as if an aggrieved workman files such a complaint after an un- 
duly long interval of time, that surely would be a factor which the Tribunal 
hearing the complaint would consider at the time of giving its award on the 
complaint. In other words, that is a factor to be considered on the merits of 
the complaint and on the question of ultimate relief to be given and cannot 
be a factor which would result in the aggrieved party being disentitled to pre- 
fer any complaint whatever. 


Thus, in our view, the use of the word ‘such’ in s. 83A does not imply that 
at the time when a complaint is preferred by the aggrieved workmen, the main 
dispute must be pending before the Tribunal to which the complaint is pre- 
ferred. In this view of the matter the decision of respondent No. 2 on Mh 
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preliminary contention urged by respondent No. 1 upholding the said con- 
tention cannot be sustained. 

It may be mentioned in passing that Mr. Shetye, the learned advocate for 
the petitioners had drawn our attention to Berra Stone Lime Co. v. I. T.,* 
where. it was observed that the Industrial Tribunal does not become functus 
officio by reason of the termination of the original dispute. It may, however, 
be pointed out that this was a concession made at the Bar and further that the 
observation was made with reference to an application for approval under 
s. 33(2) (b) and such application had im fact been made at the time when the 
main dispute was pending. That the Court or Tribunal must go on with 
the application for approval even after it had disposed. of the main 
dispute had already been decided by the Supreme Court in the Tata Iron & 
Steel Co.’s case. 

Similarly on behalf of respondent No. 1 Mr. Ramaswamy referred us to the 
decision of the Supreme Court in Syndicate Bank v. Bhat. The poiat in- 
volved in that case was totally diferent and in our opinion that deeision 
affords us no guidance. 

In the result, it must be held that the view of respondent No. 2 that he 
could not take ‘cognizance of the complaints which were filed before him was 
erroneous, and to that extent the rule sought for by the petitioners will have 
to be made absolute. 

As far as the observations to be found in para. 6 of the award published 
on August 28, 1969 are concerned, the parties are agreed that no arguments 
on merita were advanced before respondent No. 2 and that in this state of 
affairs the Tribunal, which would now go into the complaints, should ignore 
those observations and/or conclusions. It also appears to be the position that 
respondent No. 1 had not filed any written statement dealing with the merits 
of the complaints, which they would be required now to do, after which the 
matter will proceed before respondent No. 2 or his successor (as may be noti- 
fied). As has been earlier mentioned, the relief of reinstatement sought for 
has not been pressed before us and cannot obviously be granted in this Appli- 
cation. , 

. The rule is made absolute to the extent indicated above. In the circum- 
stances of the case the partiea will bear their own costa. 


Order accordingly. 





Before Mr. Justice Deshpande and Mr. Justice Dudhia. 
KALAWATI RAMCHAND MALANI v. SHANKARRAO PATIL.* 


Maharashtra Co-operative Societies det (Mah, XXIV of 1961), Secs. 91, 2 (16), 9, 18—Bombay 
Rents, Hotel and Lodging House Ratsa Control Act (Bom. LVIT of 1947), Sec. 28—Mahrara- 
shira Co-operative Socteties Rules, 1901, R. 10, tiem 5—Dispuis between member of co-opera- 
tive housing society and his Heenses— Whether such dispute falls within s. 91, Mah. Act XXIV 
of 196{—Member, whether tenant of soctety—Tranafer of Property Act (IV of 1888), #. 105 
—Building Societiss Act , 1962 [10 & 11 Elix. II, Ch. 37], s. 93—Priendly Socteties Act, 1793 
[33 Geo. LU, Ch. 54]. 


A dispute between a member of a co-operative housing society and his licensee with re- 
gard to the possession of flat does not fall within the four corners of s. 91 of the Mahara- 
shtra Co-operative Societies Act, 1960. A 

This is so because (1) in a disputs touching the business of the society the soctety itself 

«should raise the dispute and bea disputant; (2) a member entering into a leave and licence 
agreement with a third person cannot by his own act touch the business of the soolety in its 
narrower sense (vide D.M.Co-op. Banks’ case), unless, of course, the society objects and raises 

- a dispute with regard thereto; (8) even if such a dispute between the Hioensor-mem ber 


1970, LL. L. J. 628... * Decided, April 26, 1973. Special Civil 
5 k IL. L. J. 745. ' Application No. 1699 of 1960. 
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and licensee-oocupant may ultimately “affect tho business of the society” if licence be 
granted in contravention of the bye-laws or the rules, still this falls too ahort of ‘touching 
the business of the society”; (4) as long as the oocupant-licensee remains in possession 
complying with the conditions attached to the premises and the requirements and demands 
of the society in the same manner as the licensor-member could have complied, the 
society oan have no objection unless such licensing is specifically prohibited; (5) ine 
dispute which exolusively affects the member and his Hoensse the society cannot oome 
into the picture; (6) the dispute in such a case does not touch the internal management of 
the society even remotely though it may affect ita busitneas and impel the society to move 
to evict the member and his licensee or hia licensee alone; and lastly (7) on & parity of 
reasoning adopted in Manohar v. Konkan Co-op. Housing Society and D. M. Co-op. Bank’s 
case the dispute between the licensor and the licensee m such a oase must be deemed to 
be outside the purview of s. 91 of the Maharashtra Co-operative Societies Act, 1960. 


Even assuming that such a dispute between the member-licensor and the oocupant-Li- 
oensee touches the business of the society, the oensor will have to show further that while 
entering into the leave and license agreement with a non-member, the Hoensor’s capacity 
as member was involved. The question in such s case is: Waa the leave and licence agree- 
ment obtained by the Ifcensee from the licensor in the capacity of his being member of 
the society ? The true answer to such a question is that after getting possession of the 
flat the member is free to deal with the same subject, of course, to the limitations imposed 
by the Act, Rules and Bye-laws of the society. If there are no restrictions on creating a 
licence in favour of any one, the membership of the member cannot even remotely come 
into picture while granting licence. If granting leave and Hoenos is prohfbited by the 
society, such act all the more ceases to be the act in the capacity of member as he obviously 
acta de hore his capacity, obligations and duties to the soolety. The true test is: Is the 
particular act required to be done by him as an obligation as member of the society ? 
Where there is no such obligation, the capacity of his being member becomes absolutely 
irrelevant. 


D. M. Co-op. Bank v. Dalichand! and Sabharwal v. Guna Amrti, relied upon. 

Judgment in J. R. Hingorani v. Pravinchandra’, held over-ruled by Supreme Court deol- 
nions in J. B, Hingorani v. P.K. Shah‘ and D.M. Co-op. Bank v. Dalichand*. 

Judgment in Satpalsing v. Sonidas*, held no longer good law. 

Authority of Judgment in Forkhundali v. Potdar', held shaken by Supreme Court deoi- 
sions in D.M. Co-op. Bank v Dalichand® and Co-op. Cr. Bank v. Ind. Tri., Hyderabad*. . 

Jethalal M. Shah v. 9. B. Gosavi, ® Bipin Zaverilal Mullaj v. Devibot Jathmal Mirpuri,™ 
Smi. R. D. Pandit v. Mandayan Doate Raman, Kishinchand Chellaram Udhoani v. 
Ramanlal Krishna KhambhoWa" and Mra. N. Pereira v. The Swastik Chambers Co-opera- 
tive Housing Sociely Lid., agreed with. 

Manohar v. Konkan Co.-op. Housing Socy.,.4 Shyam Co-operative Society v. Ramibai™ 
and Maloom Co-op. Bank v. Kamalakar", referred to. 

The member of any co-operative housing society cannot be sald to be a tenant within 
the meaning of s. 105 of the Transfer of Property Act, 1882, and relationship of e landlord 
and tenant cannot exist between the society and tts member, though loosely the premises 
are desorbed as tenement and a member is desorbed as tenant. 


1 [1960] A.LE. S.C. 1320, s.c. 72 Bom. of 1967, salaried plat ee on 


L. R. 418, 
2 [1972] A.LE. S.C. 1898. 1a (1971) aperiat Cie aai Ap Hoations Nos. 
8 (1965) 67 Bom. L.R. 806. 2058 of 1960, 2142 of 1969, and 2148 of 1069, 
4 [1979] ALR. 8.C. 2161. dealded by Chitale and Deshpande JJ., on 
5 [1960] ATR. S.C. 1820, s.c. 72 Bom. January 25/27/28, 1971 (U a 

L.B. 418. 18 (1970) Special Civil plication No. 
6 dhe 78 Bom. L.R. TTT. 2790 of 1968, decided Chandrachud and 
7 (1961) 63 Bom. L.R. 985, F.B. and Madon JJ., January 5, 1870 (Cnrep.). 
8 [1969] ALR. S.C. 1820, s.c. 72 Bom. 14 (1970) Special Civil Applications Nos. 

L.R. 418. 1457 of 1967 and 1877 of 1968, decided by 
9 [1970] ALR. S.C. 245. K.K. Desai and Deshpande JJ., on December 
10 (1969) al Civil Application No. I0, 1970 (Unrep.). 

875 of 1967, decided by Patel and Chitale 15 (1961) 68 Bom. L.R. 1001, F.n. 

JJ., on September 8, 1969 (Unrep.). 16 (1959) 54 Bom. L.R. 517. 


‘Al 


(1969) Special Civil Application No..055 17 (1084) 56 Bom. L.R. 620. 
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Manohar v. Konkan Co.-op. Housing Socy.,.4 Babwrao Shaniaram More v. The Bombay 
Housing Board® and D. M. Co-op. Bank v. Dalichand,™ referred to. 


Dr. B.B. Naik, for the petitioner. 

J.M. Scthna, instructed by Latile & Co., for respondents Nos. 4 and 8. 

D.B. Dhanuwka, with &8.M. Jhunjhunwala and D.H. Mehta, for respondents 
Nos. 5 and 6. 


Desuranpe J. Respondent No. 7, hereinafter referred to as ‘the Society’ 
defendaht No. 3 is a Housing Society registered under the Maharashtra Oo- ~ 
operative Societies Act (hereinafter referred to as ‘the-Act’) as a tenant co- 
partnership type of Housing Society. ` The petitioner, hereinafter referred to 
as ‘the disputant or licensor’ is a member of the said Society. Respondents 
Nos. 5 and 6 are hereinafter referred to as ‘defendants Nos. 1 and 2 or licen- 
gees’ and are not the members of the Society. Cousin of the disputant one 
Mrs. Gool Chugani purchased flat No. 26 on the 5th floor of the building of 
this Society and held it as a member thereof. Defendants Nos. 1 and 2 ob- 
tained the said flat on leave and licence basis from her in the year 1964. De- 
fendant No. 2 is the proprietor of defendant No. 1 concern. In the month of 
January 1966 Mrs. Gool transferred her membership and right, title and 
interest in the society and the flat in dispute to the disputant. After revok- 
ing licence the disputant raised a dispute by an application dated September 
1, 1967 before the District Deputy Registrar, Co-operative Societies, Bombay, 
and claimed possession of the flat and arrears of compensation from defen- 
dants Nos. 1 and 2. The Society also was impleaded as defendant No. 3. 

Defendants Nos. 1 and 2 claimed tenancy of the suit premises alleging fur- 
ther that if was created with the consent of the Society. Existence of any 
dispute under s. 91, of the Act and the jurisdiction of the Registrar or his 
nominee, Officer on Special Duty, and propriety of impleading the Society 
as defendant No. 3 was also challenged. 

When the matter came ‘before the Officer on Special Duty for decision on 
ae preliminary point as to the existence of the dispute and application of 

91 of the Act, he upheld the claim of the disputant by his order dated 
Webruary 14, 1968. Revisions by defendants Nos, 1 and 2 to the Registrar, 
Co-operative Societies was rejected but further revision to the State Govern- 
ment was ‘allowed and defendant’s plea was accepted by order dated July 5, 
1969. It is the legality of this order that is challenged in this Special Oivil 
Application under arts. 226 and 227 of the Constitution. 

The ‘grievance of Dr. B.R. Naik, the learned advocate appearing for the 
petitioner, in regard to the order dated July 5, 1969 of the Government in 
revision is well founded. Government has assumed without any evidence that 
defendants Nos. 1 and 2 were the tenants of the premises and, therefore, the 
Court created under the Rent Act alone was competent to try the dispute. 
Admittedly no evidence has been recorded and revisions were preferred against 
the order passed at preliminary stage without any opportunity to parties to 
prove their respective cases. The order of the State Government, therefore, 
is liable to be quashed. 

The real question that falls for consideration in this case is whether a dis- 
pute like the one raised in this case by a member of a Society against her 
licensee for possession of the flat in the Society is covered by s. 91 of the Act 
and whether the Registrar or his nominee, the Officer on Special Duty, is 
competent to try and dispose of such dispute? Admittedly, defendanta Nos. 1 
and 2 are not members of the Housing Society. Apart from their claim of 

tenants of the premises, the question of existence of dispute attracting 
s. 91 of the Act and consequently the jurisdiction of the Officer on Special 


18 (1961) 68 Bom. L.R. 1001, F.B: 20 [1060] A.J. S.C. 1820, 8.0. 72 Bom. 
19 [1954] 8.C.B. 572, 8.0. 56 Bom. L.R. 28. L.R.4 
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Duty at this initial stage shall have. to be determined by reference to the aver- 
ments in the application raising the dispute. The disputant herself avers 
that opponents Nos. 1 and 2 are her licensees. If on these avermenta by itself 
s. 91 is found to be inapplicable and the Officer on Special Duty is found to 
have no jurisdiction, any further question of Inquiring into the plea of de- 
fendanta Nos. 1 and 2 as being the tenants of the premises in dispute cannot 
arise. Mr. Dhanuka, the learned advocate appearing for defendants Nos. 1 
and 2, stoutly opposes the trial of this case by the Officer on Special Duty in 
view of the averments in the plaint itself. 

Section 91 was interpreted by this Court broadly in the case of I.R. Hingo- 
rant v. Pravinchandra! and it was held that even a dispute between a member 
of Co-operative Society and his licensee with regard to the possession of the 
flat in the Society was triable by the forunt created under s. 91 and s. 93 of 
the said Act. Three cases were disposed of by a common judgment. In two 
of these cases the dispute was between members and their licensees. In the 
third case the dispute was between a Co-operative Bank and tenants intro- 
duced by its debtor member before the debtor’s building was purchased by 
the Bank in execution of the award. Above Judgment in one of the former 
two cases was reversed by the Supreme Court in the case of I.R. Hingorans v. 
P.K. hoh? Judgment of this Court in the third case is confirmed in the 
case of D.M. Co-op. Bank v. Dalichand (hereinafter referred to as ‘‘D.M. 
Bank’s’’ case). But wide interpretation of s. 91 of the Act in terms is dis- 
approved. Thus judgment reported in 67 Bom. L.R. 306 must be deemed 
now to have bean over-ruled and no more a good law on any pomt. D.M. 
Bank’s case is at present the authoritative pronouncement on the precise scope 
of s. 91 of the Act. Unfortunately, however, cases decided thereafter by this 
Court do not reflect unanimity as to what precisely is the ratio of D.M. Bank’s 
case as to the scope of s. 91. In the connected two Special Civil Applications 
Nos.- 1406 of 1970 and 2816 of 1971, the Co-operative Appellate Tribunal re- 
lied on the two unreported judgments of this Court by Patel and Chitale JJ. 
in Jethalal 'M. Shah v. S.B. Gosavi and in Bipin Zaverilal Mulaji v. Devidat 
Jethmal Mirpur? to hold that the dispute between a member of a Co-opera- 
tive Society and his licensee does not touch the business of the Society and is 
not covered by s. 91 of the Act. Mr. Rane and Mr. Kothari the learned 
advocates appearing for the petitioners therein and. Dr. Naik appearing for the 
petitioner in this case relied on the Division Bench judgment in the case of Sat- 
palsing v. Santdas® in support of their contrary contention. Mr. Dhanuka, 
the learned advocate for respondents in this case, relied on D. M. Bank’s case 
(supra) and the judgment of the Supreme Court in the case of Sabharwal 
v. Guna Amrit,’ and some unreported judgmenta:of this Court in support of 
the view taken by Patel and Chitale JJ. 

It is, therefore, necessary first to examine the facts of the leading judgment 
in the D.M. Bank’s case (supra) and findings to ascertain the true and pre- 
cise ratio thereof. - 

On June 29, 1961 entire ground floor of a building in dispute was leased 
out by the owner thereof to several lessees. The lessor-owner had already 
mortgaged the said building  Gehoat possession) with the D.M. Bank, a Co- 
operative Society registered under the Act. The owner himself was a member 
and also Chairman of the said Bank at the time of mortgage transaction. In 
execution of the award for ‘the dues against the lessor, the building was pur- 
chased by the Bank itself. After obtaining the physical possession of the 


l1 (1965) 67 Bom. L.R. 306. : eatery tember 8, 1969 (Unrep.). 
2 [19738] ALR. 8.C. 2161. 1960) Special Civil Application No. 
8 a ALB. S.C. 1820, s.c. 72 Bom. prs of 1907, declded by Patel and Chitale JJ., 


‘+ (10850) Speclal Civil Applicetion No. e (1070) 78 Bom. LR. 
875 of 1967, decided by Patel and Chitale JJ., 7 [1972] ATR. S.C. 1898. 
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vacant portion of the property, the Bank proceeded to take the possession of 
the ground floor from the tenants of the debtor. The tenants resisted and 
claimed protection of the Rent Act. Bank then moved the Registrar under 
s. 91(/) of the Act claiming possession from all lisa tenants. The tenants 
challenged the jurisdiction of the Registrar or his nominee under s. 91 of 
the Act, by an application under art. 226 of the Constitution before the High 
Court. This case of the tenants against the D.M. Bank was disposed of by 
_ the Division Bench of this Court along with two other cases i.e. Hingorans’s 

ete., Judgment of which is reported in 67 Bom. L.R. 306. This Court upheld 
the contention of the tenanta that they were introduced as tenants by the 
owner when the building did not belong to the Bank and their leagor’s title 
to lease could not have been claimed by him ‘‘by virtue of his being a member 
of the Co-operative Society, i.e. the Bank’’ (see p. 316 of the report). The 
petitioners (tenants) could not, therefore, be said to be claiming through a 
member of the Bank as member to attract s. 91(/)(b) of the Act. It was 
this decision that was challenged by the Bank before the Supreme Court 
which necessitated the close analysis of s. 91 of the Act. It was noticed by 
the Supreme Court that s. 91(/) consisted of two parts, first part enumerat- 
ing the subject-matter of dispute, while second part enumerating the parties 
to the dispute. After eliminatmg the application of four other categories 
of disputes and parties covered by (a) and (c) to (e), it was sought to be 
ascertained if the dispute raised in the case could be claimed to be the one 
‘‘touching the business’’ of the Society and parties at best could be claimed 
to have been covered by s. 91(1)(0) of the Act. Two folowing points were 
then formulated for consideration at p. 13825 (para. 16): 


(1)... what is the meaning of the expression ‘touching the business of the society? and 
(2) what is the meaning of the expression ‘a person olatming through a member’ which occurs 
in s. 91 (1) (6)? 

The ratio of the Supreme Court decision can be summarised as follows: 

(1) The word ‘business’ [ ‘touching the business of the Society” in s. 91. (I) ] does not 
mean affairs ot the Society. The word has been used in a narrower sense meaning thereby actual 
, trading or commerce or other similar business activities, which the Society is authorised by 
the Act and the Rules made thereunder. 

(3) While the nature of the business oan be ascertained from the objects of the Society, 
it is difficult to subscribe to the proposition that whatever the Society does or is necessarily 
required to do for tne purposes of carrying out its objects can be the part of its business. 

(8) The word ‘‘touching” is very wide and would inolude any matter which relates or 
concerns the business of the society, Ditte ia dyabiial wieeher Me word eects’ Li taclualye 
in the scope of the word ‘touching’. 

(4) Disputes between the landlord and tenant are outside the purview of s. 91 and the 
summary procedure provided under s. 91 of the Act only covers disputes relating to the internal 
management of the Society. 

(5) Itisnot enough that dispute should touch the business of the society for attracting 
the provisions of s. 91 of the Act. It is also necessary that the capacity of the member in 
the transaction giving rise to the dispute should also be as such a member. . 


Point (1) militates against the wide interpretation of s. 91 enunciated in 
67 Bom. L.R. 306 (I.E. Hingorani v. Pravinchandra). Points (2) and (3) 
militate against the ratio of the Full Bench judgment of this Court in Far- 
khundali v. Potdar® Point (4) affirms the ratio of the judgment of this Court 
in Manohar v. Konkan Co.-op. Housing Sooy to a certam extent. Point (5) 
affirms the ratio of the judgment of this Court in Shyam Co-operatiwe Socisty v. 
kamba. 

The Supreme Court then anadi that (1) the dispute bətween the Bank, 
i.e. a Co-operative Society, and the tenant intrdduced by the mortgagor-owner, 

8 ai 68 Bom. L.R. 065, F.B. ` 10 (1982) 54 Bom. L.R.'517. 

9 (1961) 68 Bom, L.R. 1001, F.B. , : : 
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before the purchase of building by the Bank, did not touch the business of 
the Society, and (2) that, when the original owner executed the lease in favour 
of the tenants, he was not acting as a member of the Society, but as a mort- 
gagor in possession and Bank’s claim, therefore, did not fall within the ambit 
of s. 91(7) (6) of the Act. 

It needs only to be added that ee of any Co-operative Housing Society 
cannot be said to be a tenant within the meaning of s. 105 of the Transfer 
of Property Act and relationship of a landlord and tenant cannot exist bet- 
ween the society and its member, though loosely the premises are described 
as tenement and a member is described as tenant. This aspect has been exa- 
mined with reference to the Act, Rules and schemes of the Byelaws and dis- 
cussed thread-bare by the Full Bench of this Court in its judgment reported 
in Manohar v. Konkan Co.-op. Housing Socy. and also by the judgment of the 
Supreme Court in Baburao Shantaram More v. The Bombay Housing Board! 
Not only that its ratio has not been over-ruled so far, but D.M. Bank’s case 
judgment by the Supreme Court goes to affirm it at any rate in part in paras. 
32 to 36 as to the extent of the application of Rent Act to the dispute bet- 
ween a member and his tenant. 

Bearing these principles in mind, we find it very difficult to see how the 
dispute in the present case between a member and his licensee can fall within 
the four corners of s. 9Lof the Act. Firstly, it is diffleult to conceive of any 
dispute touching the business of the society without the society itsclf feeling 
aggrieved and choosing to raise such dispute and being a disputant in the 
same, Secondly, it is difficult to see how a member entering into a leave and 
licence agreement in favour of a third person can by his own act ‘‘touch”’ 
the business of the society, in its narrower sense, unless the society objects 
and raises a dispute with regard thereto. Thirdly, it is possible that such 
a dispute between the licensor and the licensee may ultimately ‘‘affect” the busi- 
ness of the society if licence is given in contravention of byelaws or the rules. 
But this still falls too short of ‘‘touching’’ the business of the society. Fourth- 
ly, it is also difficult to conceive how. the society can have any objection as 
long as the occupant licensee remains in possession of the premises complying 
with the conditions attached to the premises and the requirements and demands 
of the society in the same manner in which the licensor-member could have 
complied, unless such licensing itself is specifically prohibited. Fifthly, the 
society cannot come into the picture in any dispute which exclusively affects 
and concerns the member and his licenses. .Sixthly, as laid down in the D.M. 
Bank’s case, s. 91 deals with the dispute in regard to the internal manage- 
ment of the society. The dispute between the licensor and licenses in regard 
to posseasion of the flat cannot touch the internal. management of the society 
even remotely, though it may “‘affect’’ its business ultimately and impel the 

Society to move to evict both member and licensee or licensee alone, with the 
co-operation of the member. Seventhly, the ratio of the Full Bench judgments 
in Manohar v. Konkan Co.-op. Housing Nocy. and D.M. Bank’s case exclude 
the dispute between.a member and his tenant from the purview of s. 64 of 
the Bombay Act of 1925 and corresponding s. 91 of the Act such dispute be- 
ing only cognizable by the Court created under the Rent Act. On parity of 
the reasoning the dispute between the licensor and licensee also must be deamed 
N S the purview of s. 91 of the Maharashtra Co-operative Societies 

ct, 196 

We have referred to the views of Division Bench of this Court, after the 
judgment of D. M. Bank’s case, i.e. Patel and Chitale JJ. in- their judgments i in 
Bipin Zaverilal Mullan v. Dovibæ Jethmal Mirpurs and Jethalal M. Shah v. 
S.B. Gosavr. In Smt. R D. Pand v. Mandayan Doate Raman,” one of us 
11 [19854] S.CR. 572, 8.0. 56 Bom. L.R. 203A oT 1900, 2142 of 1969 and 2148 of 1969, 


Deshpande and Chitale JJ., on 
12 (1971) Speolal Civil Applications Nos. January 25/27/28, 1971 (Unrep.). 
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(i.e. myself sitting with Chitale J.) also took the same view; and Chandrachud 
J. sitting with Madon J. adopted the same view in his judgment i in Kishinchand 
CheHaram Udhwant v. Ramani Krishna Khambholjo? in which emphasis 
was placed on the fact that the society had not taken any active part in the 
ejectment sera a Sittmg with K.K. Desai J. and disposing of Mrs. 
N. Pereira v. The Swasttk Chambers Oo-operative Housing Soovsty Ltd., * 
one of us (i.e. myself) held that dispute between a member of a society and 
his tenant was governed by s. 28 of the Rent Act and not by s. 91 of the Act 
even when the society is impleaded as plaintif only as an idle party. 

Strong reliance, however, was placed by Dr. Naik, Mr. Rane and Mr. Kothari 
appearing for the licensors in the connected matters, on the Division Beneh 
judgment of this Court in the case of Satpatsing v. Sanidas. It shall have 
to be conceded that the ratio of this judgment supporta their contentions. 
The learned Judges quoted a passage from the judgment of the Supreme Oourt 
in D. M. Bank case at page 782, where the word ‘‘business’’ in s. 91(J) is 
shown to have been used in a narrower sense. The learned Judges, however, 
placed emphasis on the passage, referring to business activity of the Society, 
which the Society is authorised to enter into under the Act and its Bye-laws. 
The learned Judges then quoted clause (2) from the Bye-law of the Society 
concerned and Regulation No. 4, which prevents “any tenant from assigning, 
underletting, vacating or parting with the possession. of the tenement or any 
part thereof without the previous consent in writing of the Society’. Their 
relevant conclusions then at p. 788 can be summarised thus: 

(1) It is clear that the bye-laws of this Co-operative Housing Society become a part of 
the agreement between the member and the society and any breach of those bye-laws may affect 
the grant of the tananocy or allotment of the flat to its member. 

(2) At any rate, it is clear that the business of the society is of housing and in particular 
the leasing 01 sub-leasing of its tenementa and the creation of tenancies and sub-tenanaios and, 

(8) With that end in view the Form prescribes that no tenant shall sub-let without the 
permission of the society. 

(4) Therefore, the business of the society was directly concerning the letting of the 
premises allotted to Malkani [Satpalsing]. Since the prohibition is only against letting or 
sub-letting of the premises, licensing is permitted without the permission of the society and 
that is why the present licence was entered into between Malkan) and Arafa. 

(5) When Arora raised the plea that Malkani had given him a tenancy, tip- diputa tias 
raised became directly one touching the business of tho society. 


At p. 785 the learned Judges also referred to the cases of Co-op. Cr. Bank v. 
Ind. Tri., Hyderabad and also Farkhundal v. Potdar, though authority of 
the latter is shown to have been shaken by the former and also by the D. M. 
Bank’s case. With respect, ratio of this case appears to us to militate against 
the ratio of D.M. Bank’s case extracted by ta uhove Gnd viene He 
ratio of Division Bench ee of Pei and Chitale JJ. and others 
referred to earlier. The ground of distinguishing these two judgments disg- 
cussed at p. 785, i.e. that there waa no proof of the business of the societies 
concerned, is not borne out by the texts of the judgments, On the contrary, 
both the judgments refer to the objects and bye-laws of the societies. 

This apart, ‘Housing Society’ has been defined in s. 2(/6) as ‘‘a society the 
object of which is providing its members with dwelling houses.” Under s. 12, 
the Régistrar has powers to classify all societies into one or other of the classes 
of societies defined in s. 2 and also into such sub-classes thereof as may be 
preacribed by rules. Under rule 10 several societies have been classified. At 
item No. 5 we find the classification of Housing Society in three categories— 
(1) tenant ownership housing society, (2) tenant co-partnership housmg so- 

18 (1970) pared Application No. 1457 of 1967 and 1877 of 1968, decided by 
#790 of 1968, Chandrechud and K. K. Desai and Deshpande JJ., on December 


J., on J H 1970. 
Maon (etd) Bpeolal S olal vi Apploations No. “i OI AER. S.C. 245. 
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ciety, and (8) other housing societies. It is diffeult to see under which of 
these categories any society having its objects as quoted by the Division Bench 
at: p. 782 can really fall. Now, it is trne that under s. 9 of the Act, the Re- 
gistrar cannot register any society, unless he is satiafled that the ‘‘byelaws 
are not contrary to the Act or to the rules”. Even so, we’are not by any 
means satisfied that any housing society constituted for providing its members 
with dwellmg houses can engage ‘‘in the business of real estate by observing 
the principles of co-operation for the benefit of ita members in particular and 
purchase and sale of land, and/or bnildings, owning, buying, selling, hirmg, 
letting, sub-letting, renting, exchanging, leasing, sub-leasing, accepting lease, 
tenancy or sub-tenancy or doing all things necessary or expedient for the attain- 
ment of the objects specified in the bye-laws.’’ It is true that the bye-laws 
ee enable the Society and its managing committee to do 

that will be necessary or incidental to the promotion of the chief 
objects of the society and have to provide for all possible even remote contin- 
gencies. We are, however, not satiafled that the bye-laws quoted at page 782 
of Satpalang’s case can strictly be within the limits of the principal object of 
any “‘honsing society’’ which can be constituted only for providing its members 
with dwelling houses. The learned advocates appearing’ for the petitioners 
could not draw our attention to any other activity of the Co-operative Societies 
concerned in this and the connected case beyond constructing the building, 
allotting the flats therein to its members, looking after the maintenance thereof, 
collecting monthly instalments for maintenance charges and of loans, if any, 
obtaimed for the purposes of construction of the building of the society. It is 
difficult to conceive how allowing any third person to occupy a flat on leave 
and licence basis by a member of the society can touch the business of the 
society, if the entire gamut of the business carried on by the society particularly 
after the construction of the building is completed, is the one enumerated above. 


Mr. Rane strongly relied on the observations at page 311 in the case of 
1.R. Hmgorans v. Pravinchandra, reported in 67 Bom. L.R. 306 and con- 
tends that Hsngorans’s case has been overruled by the Supreme Court on the ` 
ground that capacity of the licensor on the date when the licence was created 
was not that of a member of the society. This contention of Mr. Rane is, no 
doubt, borne out by the judgment of the Supreme Court in the case of 
I.R. Hingoram v. P.K. Shah. However, the contention of Mr. Rane cannot 
be accepted. The Division Bench in I.R. Hengorans’s case relied on the Full 
Bench judgment in Farkhundali v. Potdar. Authority of this judgment is now 
shaken by the observations made by the Supreme Court in D.M. Bank’s case 
and in the case of Co-op. Cr. Bank v. Ind. Tri., Hyderabad. 


‘If the matters were to rest here, it would have bean necessary for us to con- 
sider suggestions of Dr. Naik, Mr. Rane and Mr. Kothari to refer the question 
to the larger Bench in view of the ,conflicts of opinions as to the ratio of 
D.M. Bank’s case. However, the authority of the judgment in Satpalsing’s 
case is found to have been shaken by the subsequent judgment of the Supreme 
Court reported in SabAarwal v. Guna Amri. There the allottee of a flat in a 
Co-operative Housing Society gave the said flat on leave and licence basis for 
eleven months to Sabharwal Brothers. When Sabharwal Brothers refused to 
vacate after the expiry of the licence period, the member licensor raised a dis- 
pute under s. 91(J) of the Act before the Registrar. “Challenge to his jurisdic- 
tion was over-ruled and on July 3, 1964 an award in favour of the member for 
delivery of possession by the licensee was passed. The licensee claimed to be 
the tenant and in the meanwhile filed a declaratory suit in the Court of Small 
Causes claiming protection under the Rent Act. The trial Court took the ‘view 
that the suit was maintainable notwithstanding the final award of the Regis- 
trar. A Bench of the Small Causes Court in revision, however, held that the 
Registrar’s nominee did have jurisdiction to try the ‘dispute. On Special 
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Civil Application to the High Court, the same was dismissed, upholding the 
jurisdiction of the Registrar and his nominee. The learned Judges of the Supreme 
Court referred to the bye-laws of the Society, which were more or less on the 
same pattern as were quoted at page 782 of the report in Satpalsmg’s case. 
The learned Judges also quoted Regulation No. 5 which was word to word 
pari materia with Regulation No. 4, which was referred to at page 788 in 
Satpalsing’s case. The learned Judges referred to the finding of the Bench 
of the Court of Small Causes, which held that Bye-laws of the Society consti- 
tuted an agreement between the members of the society and a breach thereof 
would affect the defaulting member’s right of membership of the society and 
consequently a dispute relating to the letting of the flat was a dispute which 
touched the business of the Society—an approach so akin to the approach of 
the High Court in Satpalsing’s case. The Supreme Court, however, disap- 
proved of this approach adopted by the Bench of the Small Causes Court as 
well as of the High Court and observed in para. 9 (p. 1895): 

“No doubt it was the business of the society to let out premises and a member had no 
unqualified right to let out his flat or tenement to another by virtue of the bye-law and a breach 
of the bye-law could affect the defaulting member's right to membership”. 

Their Lordships further observed : 

“But we are not able to see how letting by a member to another member would touch the 

business of the society which inaluded inter alia the trade of buying, selling, hiring and letting 
land in accordance with co-operative principles." 
These observations of the Supreme Court plainly militate against the obser- 
vations of the Division Bench in Satpalsing’s case made at pages 782 and 783 
of the report. It shall have to be held, therefore, that Satpalsing’s case is no 
more a good law: 


Dr. Naik, however, contended that the Judgment of the Supreme Court in 
Sabharwal’s case is based on ita peculiar facta and cannot affect the ratio 
of Satpalsing’s case. Last few lines of para. 9 apparently sound somewhat 
out of tune with entire trend of the judgment and the true facts of the case. 
Dr. Naik’s comments thereon cannot be lightly brushed aside. The concep- 
tion of the flat having been sold to respondent No. 1 (i.e. the member of the 
society) or he having become the owner or tenant thereof or society becoming 
ever a landlord militate not only against other recitals in the judgment but 
also against the true position of any member in relation to his flat in a housing 
pociety as conceived under s. 2(/6) of the Act read with s. 12, rule 10 and the 
true import of the bye-laws as interpreted by the Full Bench of this Court in 
Konkan Co-op. Housing Soctety’s case (supra). The observations how- 
ever can be reconciled with unduly widely worded bye-laws which invariably 
contain innumerable clauses pregnant with enabling provisions to meet all 
conceivable contingencies but mostly unrelated to the main object of the society. 
A Society can be conceived to be landlord only in the event of its leasing the 
member’s flat due to unavoidable temporary inability of any member to occupy 
the flat. We are, however, not satisfied that last few lines in para. 9 of the 
judgment are irreconcilable on any hypothesis whatsoever. At any rate, these 
cannot have the effect of eroding the clear ratio of the judgment. 

Dr. Naik’s contention that our interpretation would lead to the inevitable 
liquidation of Societies is an argument of despair and does not call for serious 
consideration. If all the members introduce licensees in their flats, the Society 
will.not remain a silent spectator, and our interpretation will not prevent the 
society from invoking 8. 91 as in that case such licensing would touch the busi- 
ness of the society, when society chooses to object and proceed. 

Mr. Rane faintly suggested that even if it is held that such dispute Damn 
the licensor and licensee does not touch the business of the society it, at any 
rate, cannot but be said to touch the management of the society. The argu- 
ment is devoid of any substance. The disputes are classified into five cate- 
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gories under s. 91(/) of the Act and dispute as to the ‘possession of the flat, 
in the light of the classification scheme, can fall under the last category of the 
dispute touching the business of the society, if the other requirements of the 
section are fulfilled. Otherwise, dispute falls beyond pale of s. 91. 

` Assuming that such a dispute between the licensor and licensee touches the 
business, the petition is still’ liable to be rejected, unless the petitioner further 
succeeds in showing that while entering into the leave and licence agreement 
with the non-member, his capacity as member was involved. We have already 
referred to the facta and ratio of the judgment of the D.M. Bank case (supra). 
In para. 25 of their judgnient the learned Judges’observed (p. 1826): 

“It seems to us that before a person can be sald to claim through a member, the claim 

should arise through a transaction or dealing which the member entered into with the somety 
as a member.” 
The ‘society’ in this passage is referred to, as the dispute in that case was 
raised by the Society bank against the tenant. Mr. Rane’s contention that, 
transaction with the society refers to the dealing of acquisition of flat is de- 
void of any substance. Disputes can arise under variety of circumstances 
apart from the transaction of becoming a member and acquiring the flat. The 
learned Judges then referred to the several Hinglish and Indian cases and 
particularly to the following passage approvingly from the case of Shyam Co- 
operative Sootsty v. Ramsbas (p. 1827): 

“and e emphasis has got to be laid upon the expression ‘member’ used in this 
section. The dispute must be between ‘the society and the member os a member or quae a 
member. It must be a dispute in which the member must be interested as a member. It must 
Telate to a transaction in which the member must be interested as a member.” (p. 518) 
and then finally observed at.para. 31 as follows (p. 1828) : 

“If this is the correct view, then was the lease or the tenancy rights obtained by the petitioners 
a right or title derived from a member as a member? It seems to us that when the original 


owner executed the lease, he was not acting as a member but as a mortgagor in possession, 
and, therefore, the Bank’s claim does not fall within Section 91°(1) (b) of the Act.” 


In the light of the above discussion all. that we are required to ask ourselves 
is: was the leave and licence agreement obtained by the licensees-respondents 
from the licensor-petitioner in the capacity of his being member of the society? 
Answer to this question must be emphatically in the negative. While granting 
the leave and licenee he was just acting as a person in possession of the flat 
like any other person in possession of any building having disposing power 
over it,-without regard. to whether such disposing power was limited or un- 
limited. The member was not discharging any duty cast on him as member, 
while granting licence to the non-member. This aspect is not touched in Sat- 
paising’s case (supra). It thus appears that it is not enough that dispute is 
one of the five categories enumerated in s. 91 and the parties are one or the 
other enumerated in clauses (a) to (e) thereof. It is also necessary that there 
exists some nexus between the party and. his connection with the affairs of the 
society giving rise to the dispute. 

The true view seems to be’ to us that after getting possession of the flat the 
member is free to deal with the same subject, of course, to the limitations im- 
posed by the Act, Rules and Bye-laws of the society. If there are no restric- 
tions on creating a licence in favour of any one, the membership of the member 
cannot even remotely come into the picture while granting licence. If grant- 
ing leave and licence is prohibited by the society, such act all the more ceases to 
be the act in the capacity of member as he obviously acta de hors his capacity, 
obligations and duties to the society. As occupant of the flat in the society, 
a member happens, to deal in varieties of transactions with reference to the flat 
and acts in variety of ways, while enjoying the possession of the flat. It is 
impossible to hold that in each of his acts, capacity of the member can come 


” 
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into the picture, in the same manner, as capacity of the Government servants 
or officers of the statutory bodies cannot be said to come into picture in regard 
to the acts unrelated to their duties and obligations. The true test would be: 
is particular act required to be done by him as an obligation as member of the 
society? Where there is no such obligation, the capacity of his being member 
becomes absolutely irrelevant. Reljance by the learned advocates on the reci- 
tals in the agreement of leave and licence, undertaking to comply with the 
Rules, Regulations and Bye-laws of the society and the recitals indicating that 
member could come to occupy the said flat pursuant to his membership of the 
society, to our mind, are absolutely irrelevant. Mr. Kothari’s contention that 
a member’s right to allow anybody to ocenpy the flat as a licensee, springs 
from his right to possess the flat, which in turn springs from his membership 
of the society, is devoid of any merit. 

Dr. Naik in this context referred to s. 93 of the Building Societies Act, 1962 
(English) and also the provisions of the Friendly Societies Act. He also 
drew our attention to para. 128 of Halsbury’s Laws of England, third edn., 
vol. 18, p. 65. It does appear that these sections in terms refer to the capa- 
city of the member in regard to certain transactions. In the first instance, we 
have not placed any reliance on the English authorities, the ratio of which in 
turn depends upon the provisions of these Acts. The Supreme Court in the 
case of D.M. Bank undoubtely made reference to several English cases and 
also provisions of the English Acts. This much, however, is clear to us that 
what s. 93 of the Building Sosieties' Act or corresponding section of Friendly 
Societies Act seek to lay down expressly is implicit in the provisions and 
scheme of s. 91 of the Maharashtra Co-operative Societies Act. 

Mr. Rane’s contention that Shyam Co-operative Sootety v. Ramabas has been 
subsequently over-ruled in Malvan Co-op. Bank v. Kamalakar!s is not correct. 
Section 64(/) was suitably amended in the light of the observations made im 
Shyam Co-op..Houstng Society’s case (supra) so as to bring within the sweep 
of s. 54 any debt due to the society from the member whether incurred in the 
capacity of such member or not. Malvan Co-op. Bank v. Kamalakar only 
takes notice of this change in the statute. 

Dr. Naik drew our attention to the judgment in SAantilal Raypat Mehta 
v. Mangalagourt Dwarkadas"” to which one of us (i.e. myself) is a party and 
pressed for remand of this case in the manner the said case was remanded. It 
is true that it was also a case where licensor claimed possession from licensee 
by raising a dispute under sg. 91 though the. defendanta pleaded tenancy. In 
the first instance, there was earlier order in that case by Vimadalal J. direct- 
ing the Registrar or his successor to decide the question of jurisdiction as a 
preliminary issue. Therein argument advanced was that the direction was 
not carried out by the lower.Court.. Secondly, our attention was not drawn 
to.s. 2(J6) and Rule 10 indicating the limitations on the business of any Co- 
operative Housing Society formed under the Co-operative Societies Act. In 
answer to questions at the Bar in this case, the learned advocates fairly con- 
ceded that the business of the Societies involved in these cases was no other 
than to construct building and after construction recover rent and look after 
the maintenance of so constructed buildings. This case and connected mat- 
ters were argued at great length with thorough preparations, rendering re- 
mands unnecessary. 

Our attention also was drawn to the judgment of Vaidya J. Smt. Chandra 
Chetanram Shivdasani v. Chander Shekhar Sheth!® to which one of us (myself) 
is a party. It was a claim for possession against a licensee of a member but 
conclusion is justified by the fact that the Society also was co-disputant with 
16 (1084 ¢6 Bom. LR. 620. Umrep.). 

17 oe ane oa Noe, ( 18 i S al AL PETT No. 


9215 and 2216 E Tora, decided by Deshpande 14460f1971 decided by Dosh eand Vaidya 
end Mnkhi JJ., on February’ 20, 1073 . JJ., on December 16, 1071 (Unrep.). 
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ihe member. Any reference to the judgment in Brijmohandas Gambers v. 
Janaki L. Dhudhaney” is unnecessary as the learned Judges have only follow- 
ed Satpalsing’s case (supra). 

The result is that orders of the Officer on Special Duty and Registrar also 
are liable to ‘be quashed as also the order of the Government, reversing these 
orders. Ass. 91 of the Act is held inapplicable, reference of the dispute to the 
¿Oficer on Special Duty itself is liable to be quashed. 

Rule has thus to be discharged, though the grievance of the petitioner 
against the order of the State Government is found to be correct. 


There will be no order as to costs. 
Rule discharged. 


Before Mr. Justice Desai and Mr. Justice Samani. 
PANJUMAL HASSOMAL ADVANI 


v. 
HARPAL SINGH ABNASHI SINGH.* 


Precedent, doctrine of--One Division Bench af High Court, whether can take controry view to deei- 
ston of another Division Bench of the same High Cowrt—Erronsous understanding of binding 
decision af Supreme Court by earlier Dicision Bench, affect of—Obdsercations in later Diviston 
Bench decision in a different set of fact— Effect of, on earher Division Bench dectston—Maha- 
rashtra Co-operative Soctatias Act (Mah. XXIV of 1961), Sec. 91—Bombay Rents, Hotel and 
Lodging House Rates Control Act (Bom. LVII of 1947), Sec. 28—Co-operative housing society 
mhon to be added as co~Hsputant at trial or appellais stage in dispuis behveen member and 
his Heonsee. 

Normally, one Division Bench of a High Court cannot take a view contrary to the decision 
given by another Division Bench of that Court. 

V. R.G. &G. 0. M.C. Co. v. Stats of A. P3 and Young v. Bristol Aeroplane Co., Ld.’ 
relied upon. 

An interpretation (and equally a misinterpretation) of a binding decision of the Supreme 
Court will itself be binding subsequently on co-ordinate Courts and must be got corrected 
by a higher Court. A oo-ordinate Court cannot refuse to follow an earlier decision opining 
that in ite view the sald eailier decision had wrongly understood or improperly epplied a 
decision of a higher Court. 

Halabury’s Law of England, 3rd edn., vol. 22, p. 800, followed. 

A decision is only an authortty for what it actually decides. It is, therefore, tmpermtsaible 
to utilise the observations of a later Division Bench judgment which deals with a particular 
set of facts for the purpose of applying them to a different set of facts which obtained before 
an earlier Division Bench and thereby coming to a conclusion that they are at varlanoe. 


State of Orissa v. Sudhansu Sekhar Misra,? referred to. 

Where a transaction is one arrived at between the Hoensor-member and the Hoensee-oc- 
coupant with the previous approval of the co-operative housing society and the co-operative 
housing society is effectively interested in ensuring that the possession of the premises ia 
recovered beck from the licensee-oocupant, then an order for adding the co-operative housing 
society as a co -disputant or transposing it from an opponent to a co-disputant will be in order. 
However, a dispute cannot be brought within the purview of s. 91 of the Maharashtra Co- 
operative Societies Act, 1960, merely by the idle formaltty of having the co-operative housing 
SOOT Oe Peep Dy Bodie tee a pty Or by ApoE: f 


A. G. Kripalam, with L.A. Kripalant, for the petitioner. 
P.L. Naan, for respondent No. 1. 
19 (1971) aie Civili Application No, 1540 of 1968, decided by Kotval C.J. and 


vee J., on July 27, 1971 (Unrep. 
March 26, 1974. Special Civil Arian o 2717 of 1970. 


1 [1973] A. LR. 8.C. 51. 
2 sa es 718. 
A IE. 8.C. 647. 0 0 ce? 


780 THE BOMBAY LAW REPORTER. [VOL LXXVI. 


S.K. Desar J. The petitioner in this special civil application under arta. 
226 and 227 of the Constitution of India was opponent No. 1 in Arbitration 
Case No. ABN/Y. 88 of 1970, which was a dispute under s. 91 of the Maha- 
rashtra Co-operative Societies Act, 1960, before the District Deputy Registrar 
of Co-operative Societies, Bombay. In the said dispute raised by respondent 
No. 1 to this special civil application (hereinafter referred to as the licensor), 
the petitioner (hereinafter referred to as the licensee) had contended that the, 
dispute between him and the licensor did not touch the business of the Jhule 
lal Co-operative Housing Society Ltd., who is respondent No. 2 to this special 
civil application, that he was a tenant of the licensor, and that the Court of 
Small Causes at Bombay alone had the jurisdiction to entertain the dispute 
between him and the licensor. The preliminary point as to whether the dis- 
pute fell within the requirements of s. 91 of the Maharashtra Co-operative 
Societies Act, 1960 (hereinafter referred to as the Co-operative Societies 
Act), was decided by the Officer on Special Duty, who is respondent No. 3 be- 
fore us, by his order dated September 7, 1970, holding that the dispute was 
one which fell within s. 91 of the Co-operative Societies Act; and accordingly 
he fixed the further hearing of the matter before himself. Being aggrieved 
by the said decision of respondent No. 3, ‘the licensee, has preferred this spe- 
cial civil application, in which rule was issued and interim stay of further 
proceedings granted on December 16, 1970. In order to appreciate the rival 
contentions, certain. facts are required to be stated. 


Respondent No. 2 before us is a co-operative housing society sauteed un- 
der the Co-operative Societies Act, and the licensor is a member of the said 
co-operative housing society, having been allotted Flat No. 2 in a building on 
Plot No. 500, 16th Road, Khar, Bombay 52. A leave and licence agreement 
was made in respect of the said flat between the licensor and the licensee; a 
copy of the said agreement is annexed as exh. ‘A’ to this special civil appli- 
cation. In the said agreement the licensor is described as the owner of Flat 
No. 2, and a licence is purportedly granted to the licensee in reapect of the said 
flat initially for a period of eleven months, with an option to the licensee to 
‘ renew the agreement for two further periods of eleven months each on the 
terms and conditions mentioned in the said agreement, of which one was to 
pay compensation of Rs. 850 per month to the licensor, the compensation for 
each month being payable on the 7th day of the said month. Under the said 
agreement, the licensee was required to deposit with the licensor the sum of 
Rs. 1,050 which represents an amount equivalent to three months’ compen- 
sation under the said agreement.: Again, the agreement recites that on the 
expiry of the initial period of eleven months or such further periods (under the 
powers given to the licensee for extension), the licensee has to hand over 

possession of the premises in good and proper condition to the licen- 
gor. We are not concerned with the other terms of the said agreement. Ac- 
cording to the licensor, on the expiry of the imitial period of eleven months, 
which was on March 81, 1969, the agreement was not renewed by the licenses. 
According to him, further, the licensee had also committed several breaches 
of the terms of the said agreement and also failed and neglected to pay as 
from December 1, 1968 the compensation due and payable by him to the licensor 
under the said agreement. Accordingly in June 1970 a dispute was sought 
to be raised before the District Deputy Registrar, Co-operative Societies, 
Bombay, in which the licensor sought recovery of vacant possession of the said 
flat as also an order directing the licensee to pay to the licensor a sum of 
Rs. 6,800 being the arrears of compensation and further compensation at the 
agreed rate of Rs. 350 per month from June 1, 1970 upto the time when vac- 
cant possession of the said flat was recovered by’ the licensor. The co-opera- 
tive housing society was made opponent No. 2 to the said petition, and in the 
application (a copy whereof is annexed as part of exh. ‘B’—collectively—to 
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this special civil application). It was alleged that the proceedings were 
necessitated by a letter of the said Jhulélal Co-operative Housing Society, dated 
March 2, 1970, which called upon the licensor to have the said flat vacated imme- 
diately by his licensee and occupy the same himself, failing which a threat 
was given to cancel the membership and allotment of the licensor in respect 
of the said flat. The licensee filed his statement of preliminary objections 
which have been indicated earlier in' this judgment, and this statement of ob- 
jections is also part of exh. B (collectively) to this special civil application. 
As stated earlier, the preliminary objection was decided m favour of the 
licensor by the Officer on Special Duty who is respondent No. 3 before us. 

Mr. Kripalani on behalf of the petitioner to this special civil application has 
submitted that the matter is concluded in favour of the petitioner by a deci- 
sion of a Division Bench of this Court given in Kalawat Ramchand v. Shankar- 
raol. According to Mr. Kripalani, the Division Bench in Kalawets’s case postu- 
lated three requirements for holding a similar dispute as one falling within the 
- ambit of s. 91 of the Co-operative Societies Act; and, according to him, in the 
case before us, none of those three requirements was satisfied. Accordingly it 
was submitted that the impugned order of respondent No. 3 was liable to be 
quashed and set aside and it ought to be held that the dispute between the 
licensor and the licensee as sought to be raised in the statement of dispute was 
not one within the purview of s. 91 of the Co-operative Societies Act. It 
becomes necessary, therefore, to see what the said Division Bench decision has 
decided. 

[His Lordship, after discussing various propositions laid down in Kalawuwty’s 
case, proceeded.] Mr. Nain on behalf of respondent No. 1 submitted that the 
Division Bench consisting of Deshpande and Dudhia JJ. in their judgment 
given in Kalawats’s case has, in the first instance, wrongly approached the 
Supreme Court decision in D. H. Co-op. Bank v. Dalichand, It was submitted 
that mere observations of the Supreme Court have been characterised and ele- 
vated as raio dectdends. In the first place, the observations in D.M. Oo- 
op. Bank’s cast, which have been cited by the Division Bench, cannot be con- 
sidered to be casual obsérvations in any way, and it is well settled that even 
the obier of the Supreme Court is entitled to the highest respect. However, 
we must not be taken to hold that in our view what the Division Bench m 
Kalawat’s case characterised as the ratio (of the Supreme Court decision) is 
not the real ratio but merely the obier of the Supreme Court. Similarly, it 
‘was contended that the Division Bench in Kalawats’s case was totally in error 
in understanding the Supreme Court decision in Sabhkarwal v. Guna Amrit 
and holding on the authority of Sabharwal’s case that Satpalsing v. Sanidas* 
was. no longer good law. Our attention was drawn to the very passages 
in the judgment of Sabharwal’s case to which attention of the Division Bench 
l in Kalawati’s case was drawn. Mr. Nain’s submission was that if he was able 

to persuade us that the approach or the conclusions of the Division Bench in 
Kalawati’s case were improper, illogical or erroneons, its conclusion regard- 
ing Satpaleing’s case was also suspect, and he invited us, if we agreed with his 
line of reasoning, to refer this matter to a Full Bench in view of the conflict 
(as he claimed) between various judments of Division Benches of thia Court. 

Now, it is well-settled that normally one Division Bench of a High Court 
cannot take a view contrary to the decision given by another Bench of that 
Court. In V.R.G. & G.0. M.C.Co. x. State of A.P> it has been observed 
that the later Bench before whom a question’ arises is bound by the earlier 
decision. Mr. Kripalani on behalf. of the petitioner also drew our attention 
(1978) 76 Bom. L.R. 718. 
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in this connection to Young v. Bristol Aeroplane Co., LaS where the follow- 
ing propositions have been set out in the headnote: 

"The Court of Appeal ls bound to follow its own decisions and those of courts of co-ordinate 
jurisdiction, and the ‘full’ court is in the same position in this respect as a division of the court 
consisting of three members. The only exoeptions to this rule are:—{1) The court is entitled and 
bound to decide which of two conflicting deolsions of its own it will follow; (2) the court is bound 
to refuse to follow a decision of its own which, though not expressly overruled, cannot, in tts 
opinion, stand with a decision of the House of Lords; (8) the court is not bound to follow a deciston 
of its own if ıt is satisfied that the decision was given per incuriam, e.g., where a statute or a rule 
having statutory effect which would have affected the decision was not brought to the attention 
of the eerlier court.” . 
Now, in the matter before us it ig not possible to say that the decision of the 
Division Bench in Kalawatt’s case can be considered as given per imecunam. 
This was very fairly conceded by Mr. Nain. A decision cannot be treated as 
given per incuriam merely because the Court had not the benefit of a full and 
exhaustive argument, and as a general rule the only cases in which decisions 
should be held to be given as per incuriam are those given in ignorance of some 
inconsistent statutory provision or binding authorities. In the matter be- 
fore us it cannot be sgaid that the Division Bench in Kalawatt’s case has given 
ita’ decision either in ignorance of the provisions of any statute or binding 
authorities i.e. the judgments of the Supreme Court. It was, however, con- 
tended that the Division Bench in Kalawets’s case had wrongly understood . 
Sabharwal’s case and thereby erroneously came to the conclusion that the de- 
cision in Satpalsing’s case, which was binding, being a decision of a Division 
Bench of the Bombay High Court,-was no longer good law. But then, it is 
equally well settled that an interpretation (and equally a misinterpretation) 
of a binding decision of the Supreme Court will itself be binding subsequently 
on co-ordinates Courts and must be got corrected by a higher Court, and no 
co-ordinate Court on that ground may refuse to follow an earlier decision, 
opining that in its view the said earlier: decision had wrongly understood or 
improperly applied a decision of a higher Court. The proposition of law as 
to be found in Halsbury’s Laws of England, (third edn.) vol. 22, at p. 800 
reads as follows: l - 

‘“Ryen if a decision of the Court of Appeal has misinterpreted s previous decision of the House 
of Lords, the Court of Appeal must follow its previous decision and leave the House of Lords to 
rectify the mistake.” 


-In our opinion, the same salutary principle must be adopted and applied here. 
Both as to the true ratio of D. M. Co-op. Bank’s case and tho effect of SabAar- 
wai’s case we must follow and apply what has been laid down by a co-ordinate 
Court viz. the Division Bench which decided Kealasrats’s case, and any aggriev- 
ed p must be referred to the Supreme Court for the correction of errors 
(or what it contends are the errors) in the earliér decision. 

As stated earlier, a reference must now be made to the decision of Deshpande 
and Vaidya JJ. in Smt. Chandra Chetanram Shivdasani v. Chander Shekhar 
Sheth. That was also a dispute between a licensor and a licensee. Going 
through the judgment it is found that before the agreement of leave and licence 
was executed, the licensor and the licansee had jointly applied to the co-operative 
housing soaiety to admit the proposed. licensee as a nominal member of the said 
society, and in that application the. licensee had stated, snter alia, that on the 
termination of the agreement of leave and licence he would peacefully leave the 
said flat; he had also agreed and undertaken to vacate the said flat in favour of 
the licensor or the managing committee of the society, as directed by the society, 
in the case of the licensor receiving any notice from the society for any breach of 
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the terms and bye-laws of the society. It also appedra that certain shares were 
applied for to be issued in the jomt names of the licensor and the licenses by 
the society. Thereafter the period of licence, as extended from time to time, 
expired and as on the expiry of such period the licensee failed to vacate the 
premises, the licensor served a notice on the licensee. The co-operative housing 
society also objected to the occupation of the flat by the licensee beyond the 
period of the licence. Finally, a perusal of the facts as stated in the said judg- 
ment indicates that both the licensor and the co-operative housing society had 
preferred a claim before the District Deputy Registrar, praying that the dis- 
pute should be admitted and referred under ss. 91 to 96 of the Co-operative 
Societies Act and that the licensee should be ordered to hand over vacant and 
peaceful possession of the flat and pay arrears of compensation and mesne profits. 
lt is in these special circumstances that the Division Bench in Kalawait’s case 
observed that the conclusion of the earlier Division Bench (of Deshpande and 
Vaidya JJ.) that this was a dispute within the purview of s. 91 of the Co- 
operative Societies Act was fully justified. In the earlier case, initially at the 
stage of granting leave and licence specific approval of the co-operative hous- 
ing society-had been sought, and in the entire transaction and even in the ulti- 
mate filing of the dispute the co-operative housing society appears to have been 
effectively interested. The facta as set out in the earlier judgment clearly fall 
within the categories indicated in Kalawats’s case and satisfy all the tests laid 
down by the later Bench which are required to be satisfied before it could be 
properly said that a dispute arisea which is one within the meaning of s. 91 
of the Co-operative Societies Act. 

There is, however, a still later judgment of a Division Bench of this Court, 
to which reference may now be made; that is in Ramesh Himmatlal v. Harsukh’ 
decided by Bhole and Mukhi JJ. on October 31, 1978. That Letters Patent 
appeal was from a decision of Vaidya J. (which is reported i in Harsukh J adhav js 
v. Ramesh), and the said Division Bench expressed agreement with the view 
of Vaidya J. as well as a similar view expressed by Vimadalal J. in a matter 
arising on the Original Side in M/s. Kalurom Puranmal v. S. 8. Malpathak.® 
Now, in Ramssh Henmatial v. Harsukhk the Division Bench was considering 
the validity of a warrant of attachment of Flat No. 9 in a building belonging 
to Paresh Co-operative Housing Society Lid. . Pursuant to this attachment, a 
sale ultimately took place and the flat was sold to one Bhupendra Shah in the 
amount of Re. 24,000. Before the sale was confirmed, however, the judgment- 
debtor took out proceadings for setting aside the warrant of attachment and 
proclamation of the gale on the ground that the flat being a flat in a co-opera- 
tive housing society was not liable to be attached and sold. Vaidyé J., sitting 
singly, and the Division Bench considered the scheme of the Co-operative 
Societies Act and the rules and bye-lawa applicable to co-operative housing 
societies thereunder, and came to the conclusion that the order of attachment 
and the subsequent auction sale were clearly illegal and could never be sustained. 

Now, is it possible to read the observations in the judgment of the Division 
Bench in Ramesh Himmatlal v. Harsukh as being in conflict with the earlier 
decision of the Division Bench in Kalawats’s case? In the first place, it has to 
be realised that the Division Bench im the Letters Patent appeal was dealing 
with a matter totally different from that being considered by the Division Bench 
in Kalawats’s case. The Division Bench in Kalawati’s case was laying down 
on a consideration of the applicable authorities of this Court and of the Supreme 
Court, the teats and’ the requirements which had to be met before it could be 
said that the dispute regarding the flat could be said to fall within the purview 
of s. 91 of the Co-operative Societies Act. In the later case the Division Bench 
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was considering a totally different question viz. whether a fiat in a building 
belonging to a co-operative housing society and in the occupation of a member 
thereof was liable to be attached and sold. in pursuance of a money decree. It 
is true that the scheme of the co-operative housing societies and the basis of occu- 
pation of the flats by members of such co-operative housing societies have been 
fully discussed in the later judgment; but.those observations must be considered 
in their context and cannot be applied to a totally. different context by the primm- 
ciple of logical extension. In State of Orissa v. Sudhansu Sekhar Misra,!! it has 
been observed that a decision is only. an authority for what it actually decides. 
What is of the essence in a decision is its ratio and not every observation found 
therein nor what logically follows from the various observations made in it. It 
would be impermissible, therefore, in our opinion, to utilise the observations 
in the later Division Bench judgment (in Ramesh Hymmatlal v. Harsukh) for 
the purpose of applying them to a different set of facta and thereby coming to 
the conclusion that they were at variance with the conclusions of the Division 
Bench in Kalawats’s case. We have adverted to the later case at some length, 
because in a companion matter, which is to be heard by us immediately after 
the present matter, we find that the Maharashtra State Co-operative Tribunal 
has purported to follow the later decision of the Division Bench in Ramesh Him- 
matla v. HarsukA in preference to the direct authority of the Division Bench 
in Kalawate’s case. That appears to us to be an improper and impermissible 
approach. Again, it must be observed that the said Tribunal was, inasmuch 
as we are, bound by the decision of the Division Bench in Kalawatt’s case and 
it would not be proper on its part to question the conclusions of the said Divi- 
sion Bench or to find fault with its approach, reasoning or reading of any 
Supreme Court decision, and on that basis refuse to follow the same. 

In the matter before us, it is the admitted position that at or before the time 
of granting leave and licence the co-operative housing society was not in the 
picture at all. Similarly (although the letter dated March 2, 1970 must not 
be lost sight of) the said society is not a co-dispntant along with the licensor. 
On both the counts, therefore, the matter is one directly covered by the decision 
of the Division Bench in Kalawate’s case, and following the said decision it will 
have to be held that the dispute which was sought to be raised by the disputant 
in Arbitration Case No. ABN/V. 83 of 1970 was not one falling within the 
purview of s. 91 of the Co-operative Societies Act. In this view of the matter, 
the decision of respondent No. 3 rejecting the preliminary objection of the 
petitioner-licensee is liable to be quashed and set aside. 

- Before concluding this judgment we would like to express our opinion as to 
whether it would be proper at the trial or appellate stage to permit either the 
co-operative housing society to be added as a co-disputant or for the same to 
be transposed from an opponent to a co-disputant. In our view either of the 
courses is permissible only if all other tests and requirements postulated by 
Kalawats’s case are otherwise satisfied, but the claim or statement of dispute is 
liable to be rejected by the mere technical defect of the co-operative housing 
society not being a co-disputant along with the licensor. If the transaction had 
been one arrived at between the licensor and the licensee with the previous ap- 
proval of the co-operative housing society and if the co-operative housing society 
is effectively interested in ensuring that possession of the premises is recovered 
back from the licensee-octupant, then it seems to us that an order for adding 
the said co-operative housing society as a co-disputant or for transposing it 
from an opponent to a co-disputant would be in order. On the other hand, a 
dispute cannot be brought within the purview of s. 91 of the Co-operative 
Societies Act merely by the idle formality of having the co-operative housing 
society as a co-disputant by the process of adding it as a party or by trans- 
position. | 

11 [1968] AIR. S.C. 647. 
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We would like to state further that nothing in the foregoing discussion must 
be construed go as to affect the right of a co-operative housing society to insti- 
tute a proceeding against a member and/or an occupant claiming through a mem- 
ber on the footing that in permitting the occupant to enter into and obtain pos- 
seasion of the flat, the member had contravened some binding regulations of the 
gaid co-operative housing society. This cause of action in favour of the society 
is quite different from the one being considered by us and would not appear to 
be covered by the requirements postulated in Kalawatt’s cage. 


In the result, the rule is made absolute in terms of prayer (b) and the pro- 
ceedings pending before the Officer on Special Duty (or his syecessor) will 
stand quashed. In the circumstances of the case, holes the parties will bear 
their own costs of this special civil application. 

Rule made absolute. 


CIVIL REVISION. 


Before Mr. Justice Vaidya. 


UDYOG MANDIR PREMISES CO-OPERATIVE SOCIHTY LTD. v. 
M/S. CONTESSA KNIT WEHAR.* 

Specific Reef Act (47 of 1963), Sec. 41(b)—Maharashira Co-operative Societies Act (Mah. XXIV 
of 1981), Sec. 91—Bomboy Rents, Hotel and Lodging House Rates Control Aci (Bom. LVH 
cf 1947), Sec. 38-—Co-operatics housing society filing arbitration case before Dy. Ragistror against 

jor porting with possession in favour of Hcensee—Jicenses also filing decla- 
ratory suti in Small Cause Court claiming to be tenani—.Small Cause Court granting inicrim 
injunction against proceeding with arbitration matter—Valdity of such infunction—Spectfic 
ReHaf Act (I of 1877), Sec. 56 (b). 

In the context of jurisdiction arising unde two special Acts, viz. the Maharashtra Co- 
operative Societies Act, 1960, s. 91 and the Bombay Rents, Hotel and Lodging House Rates 
Control Act, 1947, s. 28, judicial amity and wisdom require that when a matter is pending 
before an Officer on Special Duty under the Maharashtra Co-operative Soleties Act, a Judge 
of the Small Cause Court should not grant an injunction restraining the parties from 
proceeding with thet matter. An interim injonction oan be granted to prevent an injury 
or multipHolty of proceedings, but there cannot be any injury H proceedings go on before 
the Officer on Special Duty as they are normally bound to erd earlier than the suit in the 
Small Cause Court. 

Even assuming that the suit is maintainable under s. 28 of the Bombay Rent Act and 
the Judge of the Small Cause Court has powers to grant an injunction he should not, having 
regard to s. 41 (b) of the Spectfic Relief Act, 1968 which should guide the Court in dealing 
with interim injunction applications, grant such an injunction. 

Bapusahed Balasaheb v. State,’ referred to. 


N.S. Shastri, for the petitioner. 
Mrs. G. 8. Pandit, for opponent No. 1. 


Varpya J. Petitioner, Udyog Mandir Premises Co-operative Society Ltd., 
is a co-operative society, registered under the Maharashtra Co-operative Socie- 
ties Act, 1960. On June 11, 1978, opponent No. 1, M/s Contessa Knit Wear, 
fled, in the Court of Small ‘Causes at Bombay, a declaratory suit, being Suit 
No. TT1/ 2858 of 1973, against opponent, No. 2 as defendant No. 1, Suresh Gur- 
buxani, opponent No. 3 as defendant No. 2, Mra. Kenu 8. Gurbuxani and oppo- 
nent No. 4, as defendant No. 3, M/s Weather Works Ltd., praying for a decla- 
ration that opponent No. 1 was the legal and lawful tenant in respect of Unit 


*Dectded, April 29, 1974. Civil Revision Application No. 216 of 1974. 
1 (1978) 76 Bom. L.R. 455, F.B. ii 
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No. 3 situated on the 2nd floor in Plot:No. 839 of Udyog Mandir Industrial 
Estate, Pitamber Lane, Mahim, Bombay 16, and was fully protected under the 
Bombay Rent Act notwithstanding the fact that it was inducted into the pre- 
mises under an agreement of leave and licence dated July 28, 1972 for a period 
of eleven months, before the expiry of which the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, was amended by the Maharashtra Act 
XVII -of 1978 which came into force on February 1, 1973. Opponent No. 1 
also prayed for an interim a i restraining the defendants from disturb- 
ing its possession. 

On August 29, 1973 the E B which is governed by its registered 
bye-laws and allotment regulations at Appendix IH to the bye-laws which, inter 
alia, lay down that no allottee shall surrender or part with possession of the 
residential or non-residential premises or any part thereof without the pre- 
vious consent in writing of the Society, filed Arbitration Case No. ABN/A/ 
1609 of 1973 before the Deputy Registrar, Co-operative Societies, Bombay, 
against (1) M/s Weather Works, and (2) M/s Contessa Knit Wear, opponents 
Nos. 1 and 4 in the above révision application. In the statement of claim made 
by the petitioner-Society before the District Deputy Registrar, Co-operative 
Societies, Bombay, under s. 91 of the Maharashtra Co-operative Societies Act, 
1960, the Society contended that the regulations bound the allottes members 
of the Society, that M/s Weather Works, which was opponent No. 1 in the 
said case, was a co-partner tenant-member of the Society, holding Units Nos. 11 
and 12 on the ground floor and Unit No. 3 on the 2nd floor, and opponent 
No. 2 M/s Contessa Knit Wear was in occupation of Unit No. 3 on the 2nd 
floor of the society’s building as a licensee of opponent of No. 1 and as such 
claiming through member-opponent No. 1 and tenancy of opponent No. 1 was 
terminated for breach of Tenancy Regulations and hence the Society was en- 
titled to recover possession from the said opponents. 


Both the suit filed by opponent No. 1 and the claim made by the petitioner- 
Society are pending before the Small Causes Court at Bombay and the Officer 
on Special Duty respectively. Opponent No. 1 M/s Contessa Knit Wear made 
an application in the suit in the Small Causes Court, on February 6, 1974, for 
an interim injunction restraining the defendants in the suit and also the peti= 
tioner-Society, which was also a party to the said application and which was 
added by making an application for amendment of the plaint. On that appli- 
cation an injunction was ordered by a Judge of the Small Causes Court on 
March 25/26, 1974 restraining the defendants in the snit and also the Society 
from proceeding with Arbitration Case No. ABN/A/1609 of 1973. 


The said order of interim, injunction is challenged in the above civil revision 
application on the ground that the Small Causes Court, even assuming that the 
suit was maintainable under s. 28 of the Bombay Rent Act, had no jurisdiction 
to restrain the defendants from instituting or prosecuting any proceeding 
before the Officer on Special Duty. Mr. Shastri, the learned counsel for the- 
petitioner-Society, relied in support of his argument jon s. 41 of the Specific 
Relief Act, 1963 which, in so far as is material, is as under: 

“Al... “An injunction cannot be granted— - 

(b) to restrain any person from instituting or prosconting any prooeeding in a court not 
subordinate to that from which the injunction Is 
Mr. Shastri submitted that the Officer on Special Duty functioning under the 
provisions of the Maharashtra Co-operative Societies Act, is held to be a Court 
by a Full Bench of this Court in Bapusaheb Balasaheb v. State ;! and, therefore, 
the Small Causes Court Judge acted without jurisdiction and contrary to the 
law under s. 41(6) of the Specife Relief Act and s. 91 of the Maharashtra Co 
operative Societies Act. | | _ 
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This submission. must be ever An interim injunction ean be granted to 
prevent an injury or multiplicity of proceedings. ‘There cannot be any mjury 
if proceedings go on before the Offleer on Special Duty under sg. 91 which are 
normally bound to end earlier than the suit in the Small Causes Court. The 
parties cannot complain of multiplicity of proceedings because there ia, at pre- 
sent, multiplicity of judgments regarding the interpretation of the scope and 
ambit of s. 91 of the Maharashtra Co-operative Societies: Act, 1960. In the con- 
text of this vexed question of jurisdiction under the two special Acts, viz. 
Maharashtra Co-operative Societies Act, a. 91 and the Bombay Rent Act, s. 28, 
judicial amity and wisdom should have restrained the learned Judge of the 
Small Causes Court from granting such an injunction. 

Hven assuming that he had powers to grant such an injunotion, he could cer- 
tainly not grant an injunction having regard to the mjunction of law contain- 
ed in s. 41 (b) which should guide a Court in dealing with interim mjunction 
applications. A Court cannot do even temporarily what it has been prohibited 
by law from doing permanently. 

Mrs. Pandit could not and rightly did not try to argue that the Officer on 
Special Duty was a Court subordinate to the Small Causes Court. Section 
ae of the Specific Relief Act prohibits the Small Causes Court from staying or 

ering with any proceeding before a Court which is not subordinate to it. 
Under s. 56 (b) of the old Specife Relief Act, 1877, the words used were that 
‘an injunction cannot be granted to stay proceedings in a Coyrt not subordi- 
nate to that from which an injunction is sought’. ‘The alight alteration in the 
wording of s. 41(b) quoted above is clearly intended to interdict every Court 
from restraining a person from instituting or prosecuting any proceeding in 
a Court not subordinate to that from which the injunction was sought. 

Mrs. Pandit referred to the provisions of the amendment of the Bombay 
Rent Act, the Judgments of this Court in Panjumal Hassomal v. Harpa? and 
in Kalawati Ramchand v. Shankarrao’ Deccan Merchants v. Datichond' 
and Sabkarwal v. Guna Amri’ and contended that having regard to the 
amended provisions of the Bombay Rent Act and the said decisions, it is 
the Small Causes Court under s. 28 which has exclusive jurisdiction in the matter. 

Mr. Shastri for the petitioner, on the other hand, relied on the judgment in 
Smt. Chandra Chetanram Shwdasam v. Chander Shekhar Sheth® decided by 
Deshpande J. and myself and the fact that the Supreme Court leave petition be- 
ing Civil Misc. Petition No. 895 of 1972 filed against the said judgment was sum- 
- marily dismissed by the Supreme Court on March 27, 1972 and contended that 
even having regard to all the judgments relied on by Mrs. Pandit, the present 
claim before the Officer on Special Duty being dispute raised by the society 
against the member and a person claiming through the member for enforcing the 
aforesaid allotment regulations, was exclusively triable by the Officer on Special 
Daty. I do not think that it is necessary for me, at this stage, to’ venture in- 
to this perplexingly never-ending question as it seams that Mr. Shastri’s client 
has not filed ita written statement in the Small Causes Court and opponent 
No. 1 has filed recently ita written statement before the Officer on Special Duty, 
because a proper decision on this question involves consideration of the bye- 
laws and regulations relating to the premises and the rights of the opponent 
vis-a-vis the petitioner: It will depend upon whether they are premises within 
the meaning of the Bombay Rent Act or whether the relation between the op- 
ponents is that of tenant and licensee protected under the Bombay Rent Act. 
In the absence of relevant facts and materials before this Court, at this stage, 

= (197 %6 Bom L.R. tee 
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it is not possible to express any opinion with regard to the effect of the above 
decisions also. 

At present the only question is whether the Judge of the Small Causes Court 
can, even assuming that he had powers under s. 28 of the Bombay Rent Act 
to entertain the suit filed by opponent No. 1, have jurisdiction to restrain per- 
sons from taking recourse to determination of disputes under s. 91 of the 
Maharashtra Co-operative Societies Act. I have already pointed out above 
that the Judge has no such jurisdiction. If he passes any such orders it will 
be contrary to s. 41(b) of the Specific Relief Act, 1963 and also highly improper 
even on general principles which should guide Courts in granting injunctions 
even temporarily, particularly having regard to the fact that while proceedings 
before the officer under s. 91, if uninterrupted, may end within six months, a 
' guit in the Small Causes Court has ordinarily almost a decade’s life having re- 
gard to the present pattern of arrears in that Court. 


In the result, the revision application is allowed. Rule is made absolute with 
costs. The order passed by the learned Judge of the Small Causes Court at 
Bombay is set aside. 

Application allowed. 


CRIMINAL REVISION. 


Before Mr. Justice Bhasme. 


THE STATE OF MAHARASHTRA v. UMAR BADSHAH 
HASSAN DAMUDL* 


Customs Act (LL of 1962), Chap. IVB, Sees. 113, 11K, 11-L, 135 (a), (b), 118 (), 111, 2(89)— 
Soa Customs Act (VID of 1878), Sec. 167 (81)}—Government of India, Ministry of Finance 
Notifications Nos. 37 and 88 dated January 3, 1969-——-Procisions of ss. 11J, 11K and 1I-L, 
whsther prohibitions or mere regulations—Contracention of such provisions when can amount 
to offence pumshable under s. 135 (a)— Words any other law for the time being in force” tn 
s. 136 (a), meaning of. 

The provisions contained in as. 11J, 11K and 11-L of the Customs Act, 1962, considered 
in the Ught of the object for whioh Chapter IVB was inserted in the Act and consequential 
amendment made in s. 118 of the Act by introduction of cl. (D in that section, leave no 
doubt that they contain prohibitions. The provisions cannot be considered as regulations 
which only entall confiscation of goods under s. 118 (2) of the Act. 

Sk. Mohd. Omer v Collsctor of Customs, Calcudia}, referred to. 

Whether the contravention of the prohibitions contained m the provisions of ss. 113, 11K 
and 11-L of the Customs Act, 1962 will amount to an offenoe punishable under s. 185 (a) 
of the Act will depend upon proof in a given case that there was fraudulent evasion or 
attempt at evasion of the prohibition and the offender was knowingly concerned in it. 

Siraj Mohamed Yasin v. The Stats of Maharashira,* referred to.: 

The words ‘any otherJaw for the time being in force” in s. 185 (a) of the Customs Act, 
1962, refer only to those laws which are germane to the main objects and purposes of the 
Customs Act or laws which were in the mind of the Legislature when these words were en- 
acted, as for instance, the Import and Export Control Act, 1947 or the Foreign Rxchange 
Regulation Act, 1947. 

Bengal Immumiy Co. v. State of Bihar and R.M.D. C. v. Union of Indiat, referred to. 


K. J. Khandalawala with S. B. Kher (appointed), for the State. 
Mrs. C.D. Shonos, Honorary Assistant to the Government Pleader,. for the 
State. 
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‘Miss Y.D. Kale, for accused Nos, 1 and 2. 

Porus A. Mehta, with G. N. Alreja, for accused Nos, 3 and 4. 
Baneta M. Parikh, for accused No. 5. 

H.N. Ramchandani, for accused No. 6. 

M. Nasrulla, with M.G. Karmal, for accused No. 7. 


BuasMe J. The petitioner-complainant is aggrieved by the order of dis- 
charge passed by the learned Additional Chief Presidency Magistrate, 5th 
Court, Dadar, Bombay, in favour of the seven accused, who are the respon- 
dents before me. The petitioner, the Assistant Collector of Customs, had filed 
a complaint charging the accused with the commission of an offence under 
s. 135(a) of the Customs Act, 1962. 

The complaint disclosed the following facta: 
In pursuance of certain information the Customs and Central Kreise Officers 
of the Marine and Preventive Division, Bombay, raided the premises at room 
No. 10, Sher Mansion, Ground Floor, Kopergaon Hstate, Mazgaon, Bombay 10, 
on September 25/26, 1969 under the cover of a search warrant. The Officers 
found aecused Nos. 1 and 2 in the premises. While they were about to start 
the search, an Ambassador car bearing No. MRD-6488 came near the premises 
and stopped in front of the room. Accused No. 3 was at the wheel of the car 
and accused No. 4 was sitting by his side. On searching the car, the officers 
found three gunny bags containing in all 61 pieces of silver bars weighing 
about 92-556 kes. These bags were lying on the foot-board of the rear seat of 
the car. The Officers took charge of these bags. In the presence of the pan- 
chas, who had witnessed the search of the car, the premises were searched. 
The premises consisted of two rooms. In the first room the Officers saw 67 gunny 
bags stacked together. Hach gunny bag bore the marking ‘EMS Dubai’. The 
gunny bags contained red coloured saw dust. On detailed examination, the 
Officers noticed that the 67 bags contained 406 silver bars collectively weighing 
627-166 kgs. These were concealed in the midst of the saw dust. In the second 
room similar 58 bags were stored. But they had no markings. The bags con- 
tained similar red coloured saw dust. But no silver was secreted inside the 
bags. The Officers came across gunny cloth hand-bags lying near the gunny 
bags. These cloth hand-bags were similar to the bags in the Ambassador car. 
These gunny cloth hand-bags contained 156 silver bars collectively weighing 
257.117 kgs. All these silver bars were attached under a panchonama asg the 
Officers entertained a reasonable belief that they were being illegally exported 
out of India and that there was contravention of the provisions of the Customs 
Act, 1962 in respect of storage and transport of the silver bars. During the 
search accused Nos. 5 and 6 came to the premises and they were also detained 
by the Officers for further enquiries. On further investigation the authorities 
learnt that accused No. 7 had taken the premises on rental basis with effect 
from September 20, 1969. The premises were meant for storing the goods of 
M/s. Abubakar & Ismail, of which accused No. 7 was the managing partner. 
The said firm mainly dealt in handloom textiles and also exported textile goods, 
onions, curry powder, ete. to Middle East countries. Accused No. 7 had taken 
the said premises without consulting his other partners. Accused Nos. 1 and 2 
were the employees of accused No. 7. Accused No. 7 had taken accused No. 1 
to the premises in a taxi and at that time he had handed over to accused No. 1 
two keys of the said premises. From September 20, 1969 till-the date of the 
search, accused Nos. 1 and 2 received and stored in the premises under the 
orders and instructions of accused No. 7 the said gunny bags containing silver 
bars. Every time the bags were brought and delivered by accused No. 8 in 
the said Ambassador car MRD-6488. The car was owned by accused No, 7. 
Accused No. 3 at all material times was the driver of the car. Accused No. 8 is an 
employee of accused No. 5. Accused No. 4 is also an employee of accused No. 5. 
He was working as a salesman in the shop of accused No. 5. Accused No. 5 was 
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a goldsmith having a gold ornaments shop at Zaveri Bazar. On September 25, 
1969 accused No. 3 carried three guuny bags which contained silver bars in the 
car owned by aceused, No. 6. He was instructed to carry the silver by accused 
No. 6. Al these facts were known to accused No. 4. Accused No. 3 had agreed 
to share the reward for service with accused No. 4. Accused No. 6 was at all 
material times a bullion merchant having his shop at Zaveri Bazar. Accused 
Nos. 6 and 6 knew each other and were visiting the godown. On September 
25, 1969 in the evening accused Nos. 5 and 6 had come to the said premises in 
the car of accused No. 6. On sighting the officers accused No. 6 attempted to 
run away. He was chased and caught by the Officers. From September 18, 
1969 until the date of the search of the said premises some goods were exported 
to the Middle Hast countries, from the said premises. Accused Noa, 1 and 2 
had attended to the despatch work of those consignments. 

The complainant says that all the accused i.e. accused Nos. 1 to 7 were con- 
cerned in the illegal transport and storage of the said silver in the said godown 
in contravention of the provisions of ss. 11J, 11K and 11-L of the ms 
Act, 1962. This was done with a view to facilitate the export of silver outside 
India. The silver bars weighing 976.839 kgs. were valued at Ra. 4,88,500 at 
the local market rate. It was also mentioned in the complaint that by Ministry 
of Finances Notification No. G.8S.R. 37 dated January 3, 1969 the Central Gov- 
ernment had declared silver bullion to be specified goods under s. 11-I of the 
Customs Act of 1962. By Ministry of Finance Notification G.S.R. 38 dated 
January 8, 1969 the Central Government had declared, tinier alia, that the 
inland area would be fifty kilometers in width from the coast of India falling 
within the territory of the State of Maharashtra as a specified area for the pur- 
poses of Chapter IV-B of the Customs Act, 1962 as amended). It is said 
that the accused jointly and severally had failed to intimate to the Customs 
Authorities the place of storage of the said silver as required by s. 11J of the 
said Act. They were jointly and/or severally transporting from, into or within 
the specified area or had conveyed in such area the said silver without the 
necessary transport vouchers as required under s. 11K of the said Act. They 
had also jointly and/or severally failed to maintain proper accounts in respect 
of the said silver as required under s. 11-L of the said Act. The said silver is 
liable to confiscation under s. 118(?) of the said Act, and has been so confiscat- 
ed by the order dated June 21, 1971, passed by the Additional Collector of 
Customs & Central Excise (Preventive) Bombay. In the circumstances the 
accused had contravened the provisions of ss. 11J, 11K and 11-L of the said 
Act. They are knowingly concerned jointly and/or severally in relation to 
the said silver in a fraudulent evasion of the prohibition for the time being im- 
posed under sa. 11J, 11K and 11-L of the Customs Act, 1962 and had thereby 
committed an offence under s. 185(a) of the Customs Act, 1962. 

Before the learned Additional Chief Presidency Magistrate, who entertained 
the complaint, evidence was recorded of as many as thirteen witnesses, At that 
stage the question of framing the charge was considered by him. Certain 
points of law were raised both on behalf of the prosecution and the defence. 
The learned Additional Chief Presidency Magistrate considered the various 
provisions of the Act and recorded certain findings. After referring to s. 185(a) 
of the Customs Act he observes that the prohibition mentioned in the section 
is the prohibition of import and export of goods, currency, etc. under the 
Castoms Act or any other Act. According to his view, not each and every 
prohibition under the Customs Act will attract the provisions of s. 135(a) of 
the Customs Act. He says that the provisions contained im as. 11J, 11K and 
11-L are in fact no prohibitions. They are in the nature of regulations, Pos- 
session of specified goods is not prohibited. Possession and acquisition are to 
be intimated. Movement of specified goods i is regulated and accounting is pres- 
eribed. Non-compliance with these provisions could not lead to an inference 
that the goods were exported or attempted to be exported. It would only mean 
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that there is a likelihood of these goods being exported in violation of the Cus- 
toms Act. To prevent the likelihood the provisions of Chapter IV-B are in- 
sorted m the Act by amendment. This is done to enable the Customs Officers 
to have control over the goods.’ He says that the wording of s. 11-I of the Act 
will also indicate that special measures for the purpose of checking the illegal 
export or facilitating the detection of goods which are likely to be illegally ex- 
ported are to be taken when the Central Government by notification in the 
Official Gazette specifies the goods of such class or deacription. In his view 
the provision of 8. 11J cannot be considered as a prohibition, as that would 
lead to an unreasonable prosecution and punishment of persons only because 
there is a likelihood of exporting the goods. This is as good as punishing a 
person for a certain intention and that would be unreasonable. This will not 
even amount to a preparation to commit an offence. He proceeded to examine 
in detail the various provisions contained in Chapter IV-B of the Act. Then 
he concluded that for non-compliance of the regulatidns, the only consequence 
is confiscation of the goods under s. 118(?) of the Act. Then he compared the 
provisions contained in s. 135(a) with the provisions contained in s. 185(b) 
of the Act. Under s., 185(b) a person is punishable if he is knowingly con- 
cerned in carrying, removing, depositing, etc. the goods which are liable to 
confiscation under s 111. The learned Magistrate finds that the omission of 
8. 113 from s. 185(a) is significant. Section 113 provides for confiscation of 
goods. For all these reasons he was of the opinion that non-compliance of the 
provisions of ss. 11J and 11K is not an evasion or attempt at evasion of the 
prohibition contemplated in s. 1385(a) of the Act. The only conse ce of 
such non-compliance will be confiscation of the property under s. 118(t) of the 
Act. He, therefore, discharged accused Nos. 1 to T. | 

The learned counsel for the complainant Mr. Khandalawala submits that 
the order passed by the learned trial Magistrate is ex-facte erroneous and con- 
trary to all the relevant provisions of the Customs Act in general and in parti- 
cular the provisions of s. 1385(a) of the Customs Act. According to Mr. Khan- 
dalawala this was a clear case where there was prima facts evidence about the 
fraudulent evasion of the various prohibitions and the learned Magistrate 
should have proceeded to frame a charge against all the accused. Moreover, 
the learned Magistrate in the course of his judgment has observed that if charge 
was to be framed against all or any of the accused, then the trial of the differ- 
ent sets of accused will have to be separated. Mr. Khandalawala has not ob- 
jected to this course. But he submits that the order of discharge should be set 
aside and the learned Magistrate should be directed to proceed with the trial 
m accordance with lew. 

Mr. Porus Mehta and the learned counsel who appear for the other accused 
have, on the other hand, vehemently argued that the learned Magistrate has 
considered both the legal and factual aspects of the case. The order of dis- 
charge is not based only on the interpretation of the relevant provisions. Even 
if the complainant was justified in filing the complaint, the evidence adduced 
by the prosecution will not make out a prima facie case within the meaning of 
s. 185(a) of the Act. 

It is said that the prohibitions in Chapter IV-B of the Act which may have 
a bearing on illegal exportation were never intended by the Legislature to be 
the subject-matter of prosecution. This legislative intent is evident from the 
omission of s. 118 from s. 135(a). By contrast s. 135(b) expressly refers to 
g. 111 of the Act. Mr. Porus Mehta and the other counsel support this view 
of the learned Magistrate. 

If an attampt is to be made to understand the mind of the Legislature, then 
the omission appears to be for different reasons. The lawmakers at all times 
have considered illegal importation a more serious evil than illegal exporta- 
tion, There are practical considerations which may explain the different legis- 
lative approach. Illegally imported goods are readily absorbed m the trade 
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and commerce throughout the country and will have lasting adverse effect on 
the economy. Besides it is easier to detect and control illegal exportation-at 
places like customs port, specified routes, vicinity of land frontier, coast, bay, 
gulf, creek or tidal river mentioned in s. 113 of the Act. For curbing illegal 
exportation even preliminary activities which may be otherwise innocent from 
the point of view of exportation are now controlled by the insertion of Chapter 
IV-B of the Act. Even when s. 118 was suitably amended by the addition of 
cl. (2), no change in s. 135(a) was thought desirable. Contravention of prohi- 
bition was sufficiently punished by confiscation after adjudication. 

Another argument is based on the peculiar wording of s. 1385(a)(b) of the 
Act, which had taken the place of the penal provision contained in s. 167(8/) 
of the Sea Customs Act. Deliberate omission of the words ‘exportation or im- 
portation’ have some bearing on the interpretation of the new penal provision. 
In my opinion the change in wording does not indicate any change in the essen- 
tial connotation. When s. 185(a) refers to duty chargeable goods, there is no 
reason to mention exportation and importation. Section 135(b) extends to 
goods liable to confiscation under s. 111 (illegal importation). 

The controversy can only be resolved after considering the ingredienta of 
the offence, which is made punishable under s. 135(a) of the Customs Act. 
Section 185 with the marginal note runs thus: 


“3.185. Koasion of duty or prokibitions.—Without prejudice to any action that may 
be taken under this Act, if any person— (a) is In relation to any goods in any way knowingly 
ooncerned in any fraudulent evasion or attempt at evasion of any duty chargeable thereon or 
of any prohibition for the time being imposed under this Act or any other law for the time 
being in force with respect to such goods, or 

(b) 
he shall be punishable, ...” 

The section makes three actions of a person punishable: 


(1) If any person is, in relation to any goods, in any way knowingly concerned in any 
fraudulent evasion or attempt at evasion of duty chargeable thercon; 

(2) If any person Is, in relation to any goods, in any way knowingly concerned in any 
fraudulent evasion or attempt at evasion of any prohibition for the time being imposed under 
this Act; and 

(3) If any person is, in relation to any goods, in any way knowingly concerned in any 
fraudulent evasion of any prohibition imposed under any other law for the time being in force 
with respect to such goods. ; 


The first question, which was debated before me, was whether the provisions 
of Chapter IV-B of the Customs Act, 1962 contain prohibitions or they are 
mere regulations or other controlling measures which cannot come within the 
definition of prohibition mentioned in s. 185(a) of the Act. The expresion 
‘prohibition’ is not defined in the Act. The ordinary meaning of the expres- 
sion ‘prohibition’ will certainly include any restriction which may be partial 
or total. Mr. Khandalawala says that there is no justification for restricting 
the connotation of the word ‘prohibition’ in any manner. He tried to derive 
some support from certain remarks of the Supreme Court in Sk. Mohd. Omer 
v. Collector of Customs, Calcutta! My attention was drawn to the following 
observations of Hegde J. (p. 295): 


“*,..According to him restrictions cannot be considered as prohibition more particularly 
under the Imports and Exports (Control) Act, 1947 as that statute deals with ‘restrictions or 
otherwise controlling’ separately from prohibitions. We are not impressed with this argument. 
What olause (d) of sec. 111 says is that any goods which are imported or attempted to be 
imported contrary to ‘any prohibition imposed by any law for the time being in force in this 
country’ is liable to be oonfiscated. ‘Any prohibition’ referred to in that section applies to 
every type of ‘prohibition’. That prohibition may be complete or partial, Any restriction 
on import or export is to an extent a prohibition. The expression ‘any prohfbition’ in 
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nection 111 (d) of the Customs Act, 1962 includes restrictions. Merely because Section 3 of 
the Imports and Exports (Control) Act, 1947 uses three different expressions ‘prohibiting’, 
‘restricting’ or ‘otherwise controlling’, we cannot out down the amplitude of the word ‘any pro- 
hibition’...“Any prohibition’ means every prohibition. In other words all types of prohibitions. 
Restriction is one type of prohibition”. 


It must be mentioned that the decision was in respect of a case under s. 111(d) 
of the Customs Act, 1962. Mr. Khandalawala rightly says that whenever the 
expression ‘prohibition’ is used, then it must be understood in its widest sense. 
The Customs Act, 1962 was amended by introducing Chapter IV-B in 1969. 
The Chapter was inserted in the Act by Act No. 12 of 1969 with effect from 
January 8, 1969. We are concerned with ss. 11J, 11K and 11-L in the present 
case. Under s. 11J every person who owns, possesses or controls, on the speci- 
fied date, any specified goods, the market price of which exceeds fifteen thousand 
rupees shall, within seven days from that date, deliver to the proper officer an 
intimation containing the particulars of the place where such goods are kept 
or stored within the specified area. In the present case there is no dispute 
that silver is specified goods and the market price exceeds Rs. 15,000. Under 
s. 11K the transport of specified goods from, into or within any specified area 
will not be made unless the goods are accompanied by transport voucher pre- 
pared by the person, owning, possessing, controlling or selling such goods. 
Under a. 11-L persons possessing specified goods are to mamtain accounts in 
such form and in guch manner as may be specified by rules made in this behalf. 
When these provisions are considered in the light of the object for which Chap- 
ter IV-B was inserted in the Act, there is no doubt that they contain certain 
prohibitions. Chapter IV-B was enacted for the prevention or detection of 
illegal export of goods. These are the various methods adopted by the Legis- 
lature for facilitating prevention or detection of illegal export of goods. They 
cannot be considered to be mere regulations, which will entail confiscation of 
the goods under s. 113(1) of the Act. When Chapter IV-B was inserted s. 118 
was suitably amended by adding the following item ‘1’ 
“any specified goods in relation to which any provisions of Chapter IVB or of any rale 
made under thisAst for carrying ont the purposes of that Chapter have been contravened”, 


The word ‘contravened’ suggests that the provisions of Chapter IV-B in fact 
contain prohibitions. Apart from the wording of the various sections in the 
Chapter, the consequential amendment of s. 113 will also support the view 
that the Chapter contains prohibitions. The learned Magistrate was not right 
when he held that all these provisions contained m the Chapter including 
ss. 11J, 11K and 11-L are not prohibitions but are mere regulations. 

If these are prohibitions, then the next question to be considered is whether 
mere contravention of these provisions will amount to the commission of an 
offence punishable under s. 185(a) ofthe Customs Act. As set out above, 
s. 185(a) refers to three distinct offences, which may be committed by any 
person in respect of any goods. The opening words of the section make it 
clear that the prosecution of the offender is in addition to any other action that 
may be taken under the Act. The contravention of certain prohibitions may 
result in the confiscation of the goods. But this will not save the person from 
prosecution. if he is also guilty of the offence mentioned in s. 185(a) of the Act. 
The first act presents mo difficulty. He will be guilty of the offence if in rela- 
tion to any goods he is in any way knowingly concerned in any fraudulent 
evasion or attempt at evasion of any duty chargeable thereon. But the ques- 
tion arises whether he commits any such offence when he is knowingly concern- 
ed in any fraudulent evasion or attempt at evasion of any prohibition for the 
time bemg imposed under this Act or any other law for the time being in force 
with respect to such goods. On behalf of the accused no doubt an argument 
is made that the expression ‘such goods’ will be referable to goods which are 
dutiable or in respect of which duty is payable. Reliance is placed on behalf 
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of the accused on a decision of a single Judge of this Court for this proposition. 
In Siraj Mohamed Yasin v. The State of Maharashtra, my learned brother 
Hajarnavis J. had an occasion to consider whether a person can be held to be 
guilty of the offence under s. 185(a) when the concerned goods are silver. The 
learned Judge interpreted the words ‘‘such goods’’ to mean that the goods are 
such on which duty is chargeable. In his view, if there is no duty chargeable 
on the goods then there is no frandulent evasion or attempt at evasion of any 
a for which the accused can be punished under s. 185(a) of the Cus- 
toms Act. 

Mr. Khandalawala, who appears for the complainant, submits that when the 
matter was argued before Hajarnavis J. certain fasts were not brought to the 
notice of the Court. He has now made enquiries and according to his informa- 
tion duty is chargeable on the import of silver. If that is a fact, then ailver 
will be goods in respect of which duty is chargeable and the assumption made 
by Hajarnavis J. is erroneous. 

Mr. Porus Mehta submits that as there is a decision of a single Judge unless 
the matter is referred to a Division Bench, the decision will be binding on me. 
For certain other reasons which follow, I do not propose to express any opinion 
on this point. But I must mention one or two submissions made by counsel on 
either side regarding the decision of Hajarnavis, J. 

Mr. Khandalawals submitted that the learned Judge was not right when he 
held that the words ‘‘such goods’’ must in all cases include goods, which are 
chargeable to duty or which are dutiable. Mr. Mehta pointed out that the learned 
Judge was driven to this conclusion as any other interpretation would lead to 
certain absurd results pointed out by the learned Judge. Prohibitions under 
any other law for the time being in force, if so interpreted will imclude prohi- 
bitions which are not germane to the provisions of the Customs Act, 1962. 
Even possession of arms without a licence under the Indian Arms Act or posses- 
sion of liqnor without a permit under the Bombay Prohibition Act would be 
prohibitions in respect of goods within the meaning of s. 185(a) of the Customs 
Act. 

In the present case the short question to be considered is whether the learned 
Chief Presidency Magistrate was justified in discharging the accused particular- 
ly on the ground that they are responsible only for contravention of certain 
regulations or prohibitions which will not be offences under s. 135(a) of the 
Act. 

Under s. 185(a) mere contravention of any prohibition either under the 
Customs Act or any other law will not be an offence. The necessary ingredients 
of the offence provide for a certain mens rea. It is only when, in relation to 
any goods, any person knowingly is concerned in any fraudulent evasion or 
attempt at evasion of the prohibition that the offence is committed. The prose- 
ention in all such cases will have to establish the necessary knowledge and the 
fraudulent evasion. If it is a case of a mere contravention of the prohibition 
then that cannot be a criminal offence. In the present case the contravention 
of as. 11J, 11K and 11-L will attract the confisaction of goods under s. 113(2) 
of the Act. Section 113 provides that the following export goods shall be liable 
to confiseation, viz. (a) to (1). As stated above, cl. (1) was added when 
Chapter IV-B was inserted in the Act. 

If the prosecution wants to prosecute the person responsible for such con- 
travention, then the prosecution will have to prove that in a given case there 
was fraudulent evasion or attempt at evasion of the prohibition and the offender 
was knowingly concerned in it. But the learned trial Magistrate has not con- 
sidered the facts of this case while deciding the question of framing of a charge. 
It is not disputed before me that in fact no arguments were advanced before the 
learned Magistrate on facts or merits of the case. The order of discharge is 

2 (1973) Criminal A Nos. 68, 208, on August 23/24, 1073 (Unrep.). 
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mainly based on the particular interpretation of s. 185(a) and the other rele- 
vant provisions of the Act. As I have found the interpretation erroneous in 
several ways, it is necessary in the present case to send back the case to the 
learned Metropolitan Magistrate with appropriate directions for considering 
the case on merits and then deeide whether or not a charge should be framed 
against all or any of the accused or whether the trial of the accused in different 
sets should be separated. i 


Various other interesting questions are raised in the present case as to when 
the accused can be said to be knowingly concerned in fraudulent evasion or 
attempt at evasion of the prohibition. As the prohibition mentioned in g. 185 
may be one imposed under the Act or under any other law for the time being 
in force, there is a further controversy which needs to be resolved. 


According to Mr. Khandalawala, the words ‘any other law for the time being 
in force’ will have to be considered as law which is analogous to the Customs 
Act. Any literal mterpretation of these words will lead to absurd results. He 
referred to the recognised canons of construction of statutes. He relied on the 
following head-note of the case Bengal Immunity Co. v. State of Bihar? :; 

ulg) Interpretation of Statutee—Things to be considered. 

(Per 8. R. Das Ag. C. J., Bose, Bhagwati and Imam JJ.): For the sure and true inter- 
pretation of all Statutes in general (be they penal or beneficial, restrictive or enlarging of the 
common law) four things are to be discerned and condidered : 

First, what was the common law before the making of the Act; second, what was the mis- 
chief and defect for which the common law did not provide; third, what remedy the Parliament 
has resolved and ar pointed to cure the disease and fourth, the true reason of the remedy; and 
then the office of all the Judges is always to make such construction as shall suppress the mis- 
chief, and advance the remedy, and to suppress subtle inventions and evasions for continuance 
of the mischief, and pro privato commodo, and to add force and life to the cure and remedy, 
according to the troe intent of the makers of the Act, pro bona publico”. 


Mr, Mehta, who appears for some of the accused, reminds me of another cau- 
tion which should be borne in mind while considering the previous history. What 
he says is to be found at p. 85 of Maxwell on the Interpretation of Statutes, 
12th edn., under the caption ‘‘Meaning at the time the statute was passed’’: 

‘“The words of an Act will generally be understood in the sense which they bore when it was 
passed. They are to be construed, it has been said; ‘as if we had to read it the day after it was 
passed,’ though this does not prevent old words from being applied to things not known or in- 
vented at the time of the enactment”. 


In the present case the Customs Act was passed in 1962. Section 135 remains 
in the original form. Chapter IV-B was inserted in the Act by the amend- 
ment in 1969. But then the prohibitions mentioned in s. 185(a) will be refer- 
able to various other prohibitions before the amendment of 1969. 

Even in R.M.D. C. v. Unton of Indiat while dealing with the rule of con- 
struction what was decided may be found in the following headnote: 

“(o) Interpretation of Statutes—Literal construction—Intention of Legislature how to 
be gathered. 

When a question arises as to the Interpretation to be put on an enactment, what the court 
has to do is to ascertain ‘the intent of them that make it’, and that must of course be gathered 
from the words actually used in the statute. That, however, does not mean that the decision 
should rest on a Iiteral interpretation of the words used in disregard of all other materials. The 
literal construction then has, in general, but prima facie preference. To arrive at the real 
meening, it is always nooossary to get an exact conception of the alm, scope and object of the 
whole Act; to consider (1) What wes the law before the Act was-psased; (3) What was the 
mischief or defeot for which the law had not provided; (3) What remedy Parliament has 
appointed; and (4) The reason of the remedy”. 


Now, while considering the question of literal interpretation, the following rule 
8 [:055]A. L R. S.C. 661. 4 [1957] A. L R. S. C. 628. 
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stated at p. 228 of Maxwell on Interpretation of Statutes, 12th edn. will have 
to be followed: 

‘Where the language of a statute, in its ordinary meaning and grammatical constraction, 
. leads to a manifest contradiction of the apparent purpose of the enactment, or to some {noon- 
‘venience or absurdity which oan hardly have been intended, a construction may be put upon 
tt which modifies the meaning of the words and even the structure of the sentence”. 


If the last words in s. 185(a) are literally construed, then any other law for 
the time being in force with respect to such goods may include various other pro- 
hibitions under various other laws which may have no connection with the aims 
and objects of the Customs Act. It cannot be suggested that the Legislature 
ever intended that the contravention of all the prohibitions under all the laws in 
the country should be made punishable under s. 185(a) of the Customs Act. In 
view of the recognised canons of construction, a departure will have to be made 
in the present case from the literal meaning of the words ‘any other law for the 
time being in force.’ Only those laws which are germane to. the main objects 
and purposes of the Customs Act or the laws which were in the mind of the 
Legislature when these words were enacted will have to be considered. IT 
instances are to be given, then reference may be made to the Imports and 
Exports (Control) Act, 1947 and the Foreign Hxchange Regulation Act, 1947. 

But the offence is committed when the person is concerned in any fraudulent 
evasion or attempt at evasion of prohibition. What is fraudulent evasion is 
nowhere defined in the Customs Act. . The Customs Act will only give an indi- 
cation in a given case of a particular prohibition and whether it is contravened 
or violated. Mere contravention or violation of a certain prohibition may not 
be an offence unless the act is committed with the knowledge which constitutes 
the mens rea. 

According to Mr, Mehta the fraudulent evasion or attempt at evasion in 
some manner must have relation to either exportation or importation. The 
prohibition may be under the Customs Act or under the Foreign Exchange 
law. Unless the progecution makes an accusation of this nature, there cannot 
be any occasion for conviction of the accused persons under s. 185(a) of the Act. 

Mr. Khandalawala, on the other hand, submitted that it is not necessary to 
enumerate here’ specific instances when a person can be said to be concerned in 
any fraudulent evasion or attempt at evasion of prohibition. Such fraudu- 
lent evasion in a given case may be either in respect of importation or ex- 
‘portation: or it may be in respect of-other acta and omissions which are dealt 
with under the provisions of the Customs Act. 

He relies on the definition of the word ‘‘smuggling’’ which is to be -found 
in s. 2(39) of the Act. It is as follows: 

“ ‘smuggling’, in relation to any goods, means any E which. will render such 
goods Liable to confiseation under section 11] or section 118”, 
Section 111 provides for confiscation of improperly imported goods, ete. Simi- 
larly s. 118 provides for confiscation of goods attempted to be improperly ex- 
ported. If these provisions are generally considered with ‘the definition of 
the word ‘smuggling’, then there is no doubt that till 1969 smuggled goods, 
ete. will .be those which are either improperly imported or improperly ex- 
ported or attempted to be exported. But the Customs law has undergone a 
material change in the year 1969 by the insertion of Chapter IV-B. The 
heading of Chapter IV-B is significant and it is as follows: 

‘Prevention or detection of illegal export of goods”. 


For the first time an attempt is made to prohibit certain acta or activities 
which may be described as preliminary or preparatory acts. This may not be 
preparatory to export of goods. But if the definition of amuggled goods is 
considered with the title of s. 118 of the Act, then the goods, which are the 
subject-matter of contravention of the prohibition within the meaning of 
s. 118(%) of the Agt will be smuggled goods. Preparation by itself is not a 
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criminal offence unless there is specific statutory provision to that effect. Tull 
1969 or even thereafter preparatory acts per se were not made punishable 
under any of the provisions of the Act. The various prohibitions contained 
in Chapter IV-B of the Act cannot be considered as prohibitions in respect of 
acts which are preparatory to export. Even the contravention of such prohi- 
bitions will only be subject-matter of adjudication for confiscation under the 
provisions of the Act. Although the definition of ‘‘amuggled goods’’ is now 
artificially extended to goods, which are not properly the subject-matter of 
exportation, the prosecution will have to prove that the person charged with 
the commission of an offence under s. 135 of the Act is knowingly concerned 
himself in any fraudulent evasion or attempt at evasion of any prohibition. 
Mr. Khandalawala argued that in the present case it is not necessary to in- 
dicate or enumerate the various acts or omissions concerning exportation, im- 
portation or smuggling of goods which may properly fall within the purview 
of fraudulent evasion or attempt at evasion of prohibitions. Whether-or not 
there is in fact any such fraudulent evasion or attempt at evasion of prohi- 
bition will have to be determined in a given case in the light of the facts and 
circumstances and the nature of the accusation contained in the complaint. 

As against this Mr. Porus Mehta, who appears for some of the acensed, 
submitted that mere evasion of prohibition unless it amounts to a fraudulent 
evasion of either exportation or importation will never amount to a eriminal 
offence. It is implicit in the wording of s. 135(a) of the Act that the offence 
is committed by the person against the provisions which deal with either ex- 
portation or importation of goods. To strengthen his submission he referred 
to certain unreported judgments of this Court (The State v. Manoharlal 
Jayantilal Kakkar, Inder Santram Arora v. The State of Maharashira,© Chi- 
manlal Naranji Joshi v. The State?). While considering the provisions of 
g. 135(a) of the Act reference is made in these cases to the prohibition against 
importation. According to Mr. Porus Mehta, the consistent view of this Court 
is that the offence under s. 135(a@) in respect of fraudulent evasion of prohi- 
bition can be committed only against importation or exportation. 

I have gone through these judgments. But I must say that the legal as- 
pect was not consciously considered by the Court while using the expression 
‘‘importation’’ with reference to the offence under s. 185(a) of the Act. 

I have mentioned the various contentions raised on behalf of the complainant 
and the accused only with a view to indicate that mere contravention of pro- 
hibition per se will not be a criminal offence under s. 185(a) of the Act. The 
prosecution will have to further establish that the person was knowingly con- 
cerned with the fraudulent evaston of the prohibition in respect of the goods. 
As to what activities, acts or omissions or violations of provisions of law will 
attract the penal consequences mentioned in the section will have to be de- 
cided by the Court in a particular case. 

In the result I set aside the order of discharge passed by the learned Chief 
Presidency Magistrate and direct the Additional Chief Metropolitan Magis- 
trate to- proceed with the trial of the case in accordance with Jaw. As he 
has not considered the facts of the case, he will go through the entire evidence 
adduced by the prosecution so far and after hearing the learned advocates 
foy the complainant and for the accused, he will decide whether a charge 
should be framed against all or any of the accused before the Court. If he is 
so inclined, he may direct the separation of the trial of one accused or a 
set of the accused as the case may be. 

Rule is made absolute. Rule made absolute. 

& (1971) Criminal Revision Application decided by Bhole and Sapre JJ., on September 
No. 895 of 1971, decided by Tulzapurkar J., 20, 1978 Je 
on October 18, 1971 (Unrep.). 7 (1 D Criminal Appeal No. 519 of 


6 (1078) Criminal Appeal No. 1088 of 1971 1970, decided by Deshpande and Agarwal 
(with Criminal Review No, 785 of 1971), JJ., on November 20/91, 1978 (Unrep,). 
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APPELLATE CIVIL. 


Bafore Mr. Justices Bhole and Mr. Justics Mukhi. 
RIKHABCHAND MOHANLAL SURANA 


v. 
THE SHOLAPUR SPINNING AND WEAVING COMPANY LTD.* 


Civil Procedure Code (Act V of 1908), O. XXI, RR. 46, 46.4, 46B, sec. 73-—Compantss Act (I of 
1986), Secs. 390, 392, 438, 441, 456, 629—Provincial Insolvency Act (V of 1930), Secs. 1, 
45-50, 2 (0), 28 (2), 47—Presidency-iowns Insolvency Act (IH of 1909), Secs. 538, 46-60— 
Bankrupicy Act, 1869, [88 & 83 Vict. Ch. 71], Secs. 12, 16-—Rights of an attaching creditor, 
when garnishee has depostied money in Court-——Court, whether to tahe into consideration future 
ovenis—Garnishes order, service of—Rffect in Englond and in India. 


The plaintiff filed a suit against the defendant company on December 24, 1958, for the 
price of goods supplied to the latter sometime in 1953-1956. The defendant company 
denied tho plaintiffs claim. The plaintiff then obtained a decree on July 8, 1960 against 
the defendant company. On September 8, 1960 the plaintiff filed a darkhast to recover 
the decretal amount and on the very day made an application for attachment of certain 
moneys in the hands of a bank lying to the credit of the defendant company. An attachment 
order under O. XX, r. 46 of the Code of Civil Procedure, 1908, was effected and the gar- 
nishee bank deposited into the Court the moneys on November 28, 1960. In the meanwhile 
on August 18, 1958, on a petition made by the defendant-company the High Court had 
sanctioned a scheme of arrangement whereby it was provided that unsecured creditors of 
the company would be paid 25 per cent. of their dues in cash and 75 per cent. in 6 per cent. 
third mortgage debentures. However, on a petition presented to the High Court a wind- 
ing up order was passed on April 22, 1964. Theocompany resisted the darkhast on the 
ground that the dearee holder being an unsecured oreditor was entitled to payment as per 
the terms of the scheme sanctioned by the High Court. The lower appellate Court and 
the singio Judge of the High Court in appeal accepted the contention of the defendant 
company. The plaintiff filed a Letters Patent Appeal. 

Held, (i) that in India, mere service of garnishee order on the garnishee does not make 
the attaching creditor a secured creditor, because here the object of attachment is clearly 
to mohibit alienation; but when pursuant to such an order or by the ooerctve process the 
moneys sre actually biought into Court, the attaching creditor is entitled to insist that 
that money should be handed over to him in satisfaction of his decree; 

(i) that even under s. 456 of the Companies Act, 1856, the offiatal liquidator cannot 
take into his cuslody the property which by judicial intervention has come into the hands 
of the Court without applying to and obtaining a suitable order from the Court; 

(iif) that once the property or the moneys come into Court in compliance with the 
garnishee order, then they are constructively held by the Court for the jfudgment-areditor; 

(tv) that, under the circumstances, the appellant was a secured creditor; and 

(v) that, therefore, he stood outside the scheme of arrangement as well as the winding up. 

Govardhandas v. Official Liquidator, Blectro-Metal Refining Co.', explained. 
. Dhan Singh v. Secy. of State, Harinath Chowdhury v. Haradas Acharjya Chowdhury® 
and Anglo-Baltic and Moditerransan Bank v. Barber & Co.,* distinguished. 

_Culgsrhouse v. Wickens’, In re Printing and Numerical Registering Company’, Varghese 
v. Varkey', Amrita Lal Kundu v. Anukul Chandra Das* and Govt. of U. S. of Tra.-Co. v. 
Bank of Cochin Ltd., referred to. 

‘Held farther, that even assuming that the appellant was an unsecured creditor, it was 
impossible for the Court to ignore the fact that aubsequently, during the pendency of the 

*Decided, November 6/7/58, 1973. Letters 1 (1929) 31 Bom. L-R. 1309. 


Patent Appeal No. 5 of 1971 (with Civil Horse soa on 
18 L-R. : 
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appeal, there was an order for winding up, which had the effect of cancelling the scheme 
of arrangement, because where the original relief becomes inappropriato by subsequent 
events, the Court must take notice of such change. 
M. Lasmi & Co. v. A. R. Deshpands,” relied on. 
J. K. (Bom.) P. Lid. v. New Kaiser-I-Hind Sp. & Weg. Co.,7 explained. 

An order of attachment stimpHciter does not create any charge or lien on the property 
attached because such an order is invariably of a prohfbitory nature. In the oase of im- 
movable property it is obviously so: in the case of moveable property it may ordinarily be so. 

In England as soon as the garnishee order is served the attaching creditor becomes a 
secured creditor, butin India that would not be so merely on the serving of the garnishee 
order on the garnishee. The distinction to be noticed is this: where there is a prohibitory 
order issued by the Court the object of attachment is clearly to prohibit alienation. At 
that stage the order of attachment does not and cannot create any security or similar 
rights in the attaching creditor. But when pursuant to such an order or by the coercive 
process the moneys are actually brought into the Court, then the position in law is not 
unlike that prevailing in England when the writ of feri facias is served by the sheriff. 

Krisinasawmy Mudaliar v. Official Assignes of Madras," Gcvardhandas v. Official Li- 
quidator, Electro-Metal Refining Co., ©) Frederick Peacock v. Madan Gopal,“ In re Rafbart 
Ics Factory Ltd.,4 Ex parte Joselyns. In re Watt” and Ex parte Willams. In re Davies,” 
referred to. 


S.B. Sukthankar, for the appellant-plaintiff decree-holder. 
D.H. Buch with H.B. Gandhi, instructed by Bhatshankar Kanga & Gir- 
dkarial, for the respondents. 


Mourn J. This is a Lettera Patent Appeal against the decision in Second 
Appeal No. 1162 of 1963 dated August 6, 1970, whereby the learned single 
Judge dismissed the appeal preferred by the appellant-plaintiff decree-holder, 
who may be hereinafter referred to as ‘‘the appellant’’ or ‘‘the judgment- 
creditor.” 

In order to appreciate the point which has been raised in this Letters 
Patent Appeal, it is necessary to notice some of the facts with relevant dates. 

It would appear that the appellant Rikhabchand Mohanlal Surana supplied 
certain goods to the Sholapur Spinning and Weaving Company Limited (herein- 
after referred to as ‘‘the respondent-company’’ or the ‘‘judgment-debtor’’) and 
as the sale price of the said goods remained unpaid by the respondent-company, 
the appellant was constrained to file a suit for a sum of Rs. 3141-18-8 and a 
decree for Rs, 2219-5-6 was ultimately passed on July 8, 1960, against the 
respondent-company and future interest at 4 Per cent. per annum on 
Rs. 1845-14-6 from the date of the suit, which, it is to be noticed, was of Decem- 
ber 24, 1958. 

Reference may be now made to some of the events which took Place before the 
filmg of the suit and the obtaining of the decree. 

It is to be noticed that the goods were said to have been supplied by the 
judgment-creditor in 1955 and 1956. 

At the instance of some of the creditors of the respondent-company a peti- 
tion, that is to say, I.C. No. 84 of 1958, was filed for sanctioning a scheme of 
arrangement whereby it was inter alsa provided that the unsecured ereditors 
of the respondent-company would be paid 25 per cent. of their dues in cash and 
the balance 75 per cent. in the form of 6 per cent. third mortgage debentures. 
This scheme of arrangement was sanctioned by this Court on August 18, 1958. 

The appellant was compelled to file the suit for recovery of the amount due 
to him because it would appear that the reapondent-company was not admit- 
ting the debt. Unfortunately the written-statement filed by the respondent- 


10 [1973] ALR. 8.0. 171. 14 (190%) LLR. 29 Cal. 498, F.B. 
11 {1970] A. L R. S.C. 1041. 15 [1987] I Cal. 683. 

12 ee 16 (1878) L. R. 8 Ch. D. 327. 

18 (1999) 31 Bom. L.R. 1200. T (1079) L. R.7 Ch. App. 814. 
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company in the suit, being Regular Suit No. 882 of 1958, is not on record’and 
the counsel for-the respondent-company has also not been able to- produce it so 
that it cannot be ascertained as to what were the defences taken up by the 
respondent-company. 

It would appear however that fae is a reference in the judgment ‘of the 
Second Extra Assistant Judge, Sholapur, that the claim’of the judgment- 
creditor as the plaintiff was not admitted and the respondent-company had 
denied it. It was only when the Court gave a decree in the plaintiff’s favour 
that the dues were recognised as really due. The learned Judge has ‘also ob- 
served that till the tims the decree was passed the company could not have. 
made the payment. 

But it requires to be anad that ultimately a decree was passed. On Sep- 
tember 8, 1960 the judgment-creditor filed an execution application seeking to 
attach certain moneys in the hands of the Canara Bank, Sholapur (hereinafter 
referred to as ‘‘the garnishee’). An attachment under O. XXI, r. 46 of the 
Code of Civil Procedure was accordingly effected and on November 28, 1960 
the garnishee,‘ viz. the Canara Bank, deposited into ‘the Court a Bum of 
Rs. 3701.15 pursuant to the said garnishee order. 

Before the executing Court the judgment-debtor EE the Darkhast 
mainly on the ground that the respondent-company was ‘doing its work’ un- 
der a scheme of arrangement passed by this Court in I.C. No 84 of 1958; that 
this scheme was binding on all the creditors of the respondent-company, m- 
cluding the appellant; and that the scheme in so far as unsecured creditors were 
concerned provided that their debts would be paid, partly in cash and partly 
in the form of 6 per cent. third mortgage debentures. In other words, 25 per 
cent. of the amount payable to each of the unsecured creditors of the respon- 
dent-company was to be paid in cash and the balance of 75 per cent. was-to be 
paid in the form of 6 per cent. third mortgage debentures. The judgment-cre- 
ditor resisted this plea by contending that the scheme was not binding on him 
and that, in any event, he could not be a party to the scheme as at the date of 
the sanctioning of the scheme by the High Court he was not the defendants’ 
creditor, the respondent-company having denied the debt from the very im- 
ception. 

It is significant that one of. the issues, therefore, before the executing Court 
was whether the judgment-creditor was a creditor at all so that the scheme may 
bind him. In other words, the issue before the executing Court was whether 
- at the date when the scheme of arrangement was sanctioned by this Coutt the 
judgment-creditor was a creditor within the meaning of the relevant provisions 

so that the scheme of arrangement may bind him notwithstanding his not . 
having agreed to the scheme of arrangement. 

‘It is to be noticed that the word ‘‘creditor’’ is not defined in the Companies 
Act, but in s. 890 of the Companies Act, which i is a section with the heading 
‘Interpretation of sections 891 and 393”, it is provided in sub-cl. (c) that 
‘‘onsecured creditors who may have filed suits or obtained decrees shall be 
deemed to be of the same class as other unsecured creditors.” Obviously ‘‘the 
other unsecured creditors’? would only mean those whose debts are admitted 
on proof of debt. The suggestion would appear to be that unsecured creditors 
who had filed suits or obtained decrees did not constitute a separate class from 
those unsecured creditors who had not filed suits or obtained decrees. It will, 
therefore, have to be considered whether the appellant was a creditor at the 
. date of the scheme of arrangement so as to be bound by the scheme. 

There is a further event which requires to be noticed and that is that during 
the pendency of fhis Letters Patent Appeal, that is to say, on August 30, 1963 
a petition, being I.C. No. 84 of 1963 was presented in this Court for winding ` 
up of the respondent-company. The winding up order was actually passed 
‘on April 22, 1964, but in view of the provisions of s. 44] the winding up of 
the company was deemed to commence from the time of the presentation of the 
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petition, that is to say, August 30, 1963. It 'is-contended that by reason of 
the winding up order. the scheme of arrangement ceased to exist. Now before 
concluding reference to the relevant facts, it is necessary to notice whether the 
, Company Petition I.C. No. 84 of 1963 (in which the winding up order was 
passed) was a petition under s. 433 of the Companies Act, 1956, or whether it 
was an application under s. 392(2) of the Companies Act. We shall revert to 
the contention in relation to' this aspect later on. . 

The main question that has to be determined in this Letters Patent Appeal 
_ is a short but interesting question, and that is: What are the righta of an at- 

taching creditor when the garnishee has deposited the moneys in the Court and 
a final order is made by the executing Court! 

To be sure, there are also other questions which may require to be deter- 
mined. But this is the main one and Mr. Sukthankar has sub-divided it by 
contending firstly, that the judgment-creditor became a secured creditor by 
reason of the attachment and the subsequent bringing into Court by the gar- 
nishee of the moneys; and alternatively that the moneys which had come into 
Court: were assets realised in execution prior to the date of the winding up 
and, therefore, the Judgment-creditor was entitled to the benefit of the execu- 
tion as against the Official Liquidator by virtue of s. 61(/) of the Provincial 
Insolvency Act, 1920, read with s. 529 of the Companies Act, 1956. 

The other propositions of Mr. Sukthankar may now be set out. Mr. Suk- 
thankar’s contention was that the moneys deposited in the Court by the gar- 
nishee were for the benefit of the judgment-creditor and earmarked for his 
claim so that the claim of the jJudgment-creditor would prevail over that of 
the Official Liquidator. He further contended that by reason of the order of 
November 13, 1961 making the garnishee notice absolute and which order was 
deemed to be a decree against the garnishee and in favour of the judgment- 
creditor, the property in the moneys brought into Court had passed prior to 
the winding up order. It was suggested by Mr. Sukthankar that after the 
garnishee brought the moneys into Court pursuant to the garnishee order, the 
judgment-debtor went out of the picture and had no locus standi; the proceed- 
ings thereafter being between the garnishee and the judgment-creditor only. 

The next proposition of Mr. Sukthankar is that the Court will take into con- 
sideration future events and adjust the rights and obligations of the parties in 
. the light of the changed circumstances because the scheme of arrangement of 
the company ceased to be in force from the commencement of the winding up 
on August 30, 1963, which event occurred during the pendency of thig appeal: 
go that the scheme cannot now govern the rights and obligations of the parties. 
| Mr. Sukthankar also contended that the rights in security which have been 
effectually completed before the commencement of the winding up must atill 
receive the effect which the law gives them and they are not affected by the 
winding up 

Mr. Buch, counsel for the respondent-company, made the proposition that 
Ter rights of the decree-holder can only be determined with reference to the 
rights which he had got under the scheme of arrangement which was binding 
on the appellant. The suggestion being that after establishing his claim by 
obtaining the decree the appellant could by reason of the scheme of arrange- 
ment receive only 25 per cant. of the decretal amount in cash, the rest being 
made payable under the scheme of arrangement in the form of 6 per cent. third 
mortgage debentures. The contention of Mr. Buch, in other words, is that 
after the appellant had obtained the money-decree, the execution thereof could 
only take place in terms of the righta of the Parties under the scheme of 

ent. 
Mr. Buch on behalf of the respondent-company has also contended that the 
attachment and the deposit of moneys in the Court by the garnishee did not 
invest the appellant as judgment-creditor with any right to the moneys which 
were held by the Court on behalf of the respondent-company—judgment-debtor. 
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Now, before dealing with the other contentions of the parties it would be 
appropriate to deal with Mr. Sukthankar’s contention that s. 51 of the Pro- 
vincial Insolvency Act, 1920, is applicable to the facts of the present case by, 
virtue of s. 529 of the Companies Act, 1956. 

Section 61 of the Provincial Insolvency Act, 1920, in terms provides that 
where the execution of the decree has been issued against the property of a 
debtor no person shall be entitled to the benefit of execution against the 
Receiver except in respect of assets realised in the course of execution by sale 
or otherwise before the date of the admission of the petition (in insolvency). 

Thig section, therefore, provides that where the assets had been already re- 
alised before the presentation of the petition in insolvency then the same can- 
not vest in the Receiver or in the Official Assignee under a similar provision 
(s. 58) of the Preaidency-towns Insolvency Act. This would mean that when 
the assets are realised they cannot be got hold of by the Insolvency Registrar 
or the Official Assignee. 

Now, it is to be noticed that in the case before us we are not concerned with 
any insolvency because the judgment-debtor is a limited Liability company 
and has been ordered to be wound up under the provisions of the Com- 
panies Act. But s. 529 of the Companies Act provides for application of In- 
solvency Rules m windmg up of msolvent companies. Sub-section (7) of s. 529 
may be conveniently reproduced : 

‘“(f) In ths winding up of an insolvent company, the same rules shall prevail and be 
observed with regard to — 

(a) debts provable ; j 

(b) the valuation of annuities and futuro and contingent liabilities; and 

(c) the respective rights of secured and unsecured creditors; as are in foros for the time 
being under the law of insolvency with respeot to the estates of persons adjudged insolvent.” 

Mr. Sukthankar has contended that by reason of s. 529 of the Companies 
Act, 1956, s. 51 of the Provincial Insolvency Act is attracted and, therefore, 
the Court should consider the Insolvency Rules and in particular the fact that 
if the assets have already been realised then they would be beyond the grasp 
of the Official Liquidator and the judgment-creditor would be entitled to have 
the decree satisfied from the moneys already in Court as aseeta realised. 

Mr. Sukthankar relies on sub-cL (c) and says that his contention is that by 
reason of the garnishee order and the deposit of the moneys in Court by the 
garnishee pursuant to the order of the Court, ‘‘the respective rights of secured 
and unsecured creditors’’ are affected. We find it diffleult to see any subs- 
tance in this contention because the words ‘‘the respective rights of secured 
and unsecured creditors’? do not include the question of assets realised by an 
unsecured creditor. The use of the word ‘‘respective’’ in the sentence clearly 
shows that sub-cl. (c) covers those questions which arise and relate to the 
rights of the secured creditors as against the rights of the unsecured creditors. 

Now, the Rules of Insolvency in India are to be found in the Presidency- 
towns Insolvency Act, 1909, and the Provincial Insolvency Act of 1920, and 
only those Rules which are contained in s. 46 to 50 of the Presidency-towns 
Insolvency Act and sæ. 45 to 50 of the Provincial Insolvency Act would appear 
to be relevant with regard to the consideration of the respective rights of 
secured and unsecured creditors. Section 51 of the Provincial Insolvency Act 
and s., 53 of the Presidency-towns Insolvensy Act would obviously, therefore, 
not cover the question at issue in this Letters Patent Appeal. It is clear that 
no question of debts provable under sub-cl. (a) or valuation of annuities ete. 
arises in this Letters Patent Appeal. 

We are, therefore, of the view that s. 51 of the Provincial Insolvency Act 
will not apply and it is therefore not necessary to consider any of the contentions 
which are based on this section. 

But that is not to say that the provisions of Insolvency law and authorities 
on insolvency law cannot be taken mto consideration by this Court by analogy, 
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and if they relate to questions of a similar nature, which may be required 
to be considered in this Lettera Patent Appeal. 

The question as to what are the rights of an attaching creditor in the cir- 
cumstances of the matter before us will have, therefore, to be considered in 
the light of and with reference to the provisions of the Companies Act, 1956, 
with such assistance as the authorities on insolvency law may furnish by 
analogy. 

Before discussing the several authorities which have been cited by Mr. Suk- 
thankar, it is appropriate to notice that there are said to be differences in 
England and in India respectively as to the position of an attaching creditor. 
The position in India may first be noticed. In Mulla’s Code of Civil Proce- 
dure, 13th edn. p. 318, it is stated: 


“Attachment orestes no charge or lien upon the attached property. It only confers a right 
on the deoree-holder to have the attached property kept in custodia legis for being dealt with 
by the Court in accordance withlaw. It merely prevents and avoids private alienations; it does 
not confer any title on the attaching oreditors. There is nothing in any of the provisions of the 
Code which in terms makes the attaching ereditor a secured creditor or creates any charge 
or Hen in his favour over the property attached. But an attnohing creditor acquires, by virtue 
ofthe attachment, a right to have the attuobed property keptin cusodia legis for the satisfaction 
of his debt, and an unlawful interference with that right constitutes an actionable wrong.” 


For this proposition the judgment of the Madras High Court in a case con- 
cerning insolvency law viz. Kristnasawmy Mudahar v. Official Assignee of 
Hadras,! is relied upon and a passage occurring therein may be set out (p. 678): 
“In our Judgment the making of an order of attachment in favour of a fudgment-oreditor 
ebldinien ander section #68 of the Code of Ctvil Procedure only operates so as to give the judg- 
mont-creditor certain rights in execution. It does not operate, when these rights are not exer- 
olsed before the presentation of a petition in insolvency, so as to create in favour of the judgment- 
ereditor a title which prevails against that of the Official Assignee under a vesting order in in- 
solvency made after the order of attachment.” 

In a Judgment of this High Court, in Govardhandas v. Official [iquidator,’ 
Eleciro-Metal Refining Co. to which we will refer once again, the judgment 
of the Madras High Court has been referred to as well as the observations 
a eee Code of Crvil Procedure to show the state of the law in 

There are many authorities dealing mostly with the question of insolvency, 
where the Courts in India have held that where the attachment is before judg- 
ment or in execution of a decree, the attaching creditor has no priority over 
the Official Assignes. 

Reference may also be made to a decision of the Calcutta High Court in 
Frederick Peacock v. Madan Gopal’, which was also a case under insolvency 
law where it was observed by the Full Bench (p. 481): 

UI think, therefore, it must be taken that the attaching creditor here did not obtain by his 
attachment any charge or lien upon the attached property, and if so, no question as to the Official 
Assignee only taking the property ofthe insolvent subject to any equities affecting it, can arise,” 


In England, on the other hand, the view taken has been that on the issue of 
a garnishee order and even at the stage of rule nis the attaching creditor ob- 
tains a charge or lien on the moneys. 

The reason for this ‘difference’ between the Indian and English views is 
said to lie in the peculiar feature of the English writ of fiers factas or fi. fa. 
Now, the most ordinary form of execution in England is by a writ of fieri facias 
or Ñ. fa. which commands the sheriff to ‘‘cause to be made” out of the goods 
and chattels of the judgment-debtor the sum recovered by judgment together 
with interest, and immediately after the execution of the writ to bring the 


1 (1903) LLR. 26 Mad. 678. 8 (190%) L LR. 29 Cal, 438, r.p. 
a eae 31 Bom. L. R. 1209. 
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moneys and interest before the Court to be paid to the judgment-creditor and 
the Calcutta High Court has held in In re Rajbars Ice Factory Lid.* that a 
distinction must be drawn between a seizure under the English writ of fiers 
facias and an attachment under the Indian law. 

In our opinion, this difference arises because it is said that in 
England the sheriff seizes the goods and brings them to the Court, whereas in 
India attachment is in the form of a prohibitory order which basically restricts 
or restrains the alienation of the attached property. We shall presently 
revert to this aspect of the matter to show that on the facts of this case and 
by reason of the fact that the moneys had already been brought into Court 
the distinction between the English view and the Indian view will not prevail. 

It is appropriate now to notice some of the authorities cited by Mr. Suk- 
thankar. The first one to be noticed is Ex parte Joselyne, In re Watt? This 
was a cise where the judgment-creditor had before the filing of a liquidation 
petition by his debtor obtained a garnishee order nisi attaching debts due to 
the debtor and it was held that the judgment-creditor was a secured creditor 
within the meaning of ss. 12 and 16 of the Bankruptcy Act, 1869, and waa, 
therefore, entitled to the attached debts as against the trustee in the liquida- 
tion. James L.J. referring to the case of Ex parte Wiliams, In re Daves’ 
observed that ‘‘when a writ of fi. fa. has not been executed by seixure, the 
creditor has acquired no security upon his debtor’s property within the mean- 
ing of the Bankruptcy Act, 1869.’’ It was further observed by James L.J. as 
follows (p. 330): 

t ..But we held that the oreditor had acquired no security, because, acoording to well 
settled law, he had acquired no right of property in the goods. He had uoquired a right to seize 
them, but he sequired no right of property in them till ihe seixure had beon made." (Italics 
supplied). 

It was then further observed (p. 330): 

‘*... That shews the distinction between Ba paris Wiliams and the present case, The 
moment the order of attachment was served upon the garnishee the property in the debt due 
from him was absolutely transferred from the judgment debtor to the judgment oreditor. The 
garnishee could then only pay his debt to the Judgment creditor of his original debtor. The 
property in the debt was transferred, and there was a complete and perfect security the moment 
the order of attachment was served” 


It must at once be stated that the decision in Ex parte’ Joselyne was based 
on ss. 12 and 16 of the Bankruptcy Act, 1869. Mr. Sukthankar has pointed 
out that s. 16(5) of the Bankruptey Act, 1869, defines ‘‘the secured ereditor’’ 
and is pari materia with s. 2(¢) of the Provincial Insolvency Act, where the 
same definition occurs. Section 12 of the Bankruptcy Act, 1869, is part 
materia with s. 28 (2) and s. 47 of the Provincial Insolvency Act. 

This then is authority for the proposition that in England ag soon as the 

ishee order nisi is served the attaching creditor becomes a secured creditor. 
India that would not be so merely on the serving of the garnishee order on 
the garnishee. The distinction to be noticed is this that where there is a 
prohibitory order issued by the Court the object of attachment is clearly to 
prohibit alienation. It will, therefore, be not incorrect to say that at that 
stage the order of attachment does not and cannot create any security or 
similar rights in the attaching creditor. But when pursuant to auch an order 
or by the coercive process the moneys are actually brought mto Court, then 
the position in law is not unlike that prevailing in England when the writ of 
fi.fa. ie served by the sheriff. 

Mr. Sukthankar then cited another English case, Culverhouse v. .Wickens.7 
That was a decision under s. 65 of the Common Law Procedure Act of 1854, 
which section is equivalent to O. XXI, r. 46(3) of the Code of Civil Procedure 


4 We i Cal: eia 6 (1879 LAR. 7 Ch. App. 814. 
8 (1878) L. R. 8 Ch D. 897, 7 (1868) L.R. 8 Court of Com. Pleas 208. 
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and it was held that payment imto Court by a raie under a Judge’s 
order ig payment within the meaning of s. 65 of the Common Law Procedure 
Act of 1854 and discharges the garnishee. The subsequent execution of a 
composition deed by the debtor will not prevent the debtor to pay the moneys 
in Court. 

bas J. observed (p. 298) : 

.. Murray v. Arnold? is an authority to shew that the payment into court was in effect e 
mae ee In that case the money was paid into court as a condition of the 
defendant cbtalning an order to examine witnesses abroad. In effect, therefore, the defendant 
paid the money into court as a payment to the plaintiff if he was entitled to the money he was 
suing for... The 65th section of that act must refer, I think, to all payments by the 
garnishee into court, whether made under the 68rd section as an acknowledgment of the debt, 
or subsequently under a judge’s order, to be held for the oreditor if he proves his claim to be just. 
The latter is, in fact, a payment to him if his claim is just, because it is payment into court in 
trust for him. The only argument that could be urged against its being treated as a payment 
to the creditor is that the latter may not make out his claim to the amount. That argument 
has failed, in point of fact, in this instance; and such a case can seldom occur ander the garnishee 
scotions, beceuse the creditor must have already obtained a judgment for the amount he clatms. 
If the garnishee be not really indebted to the amount paid into court, he is not Hable to the 
debtor any more than to the creditor, and no such case as the present could therefore occur. 
If there be any oases in which, after money has been paid into court by the garnishee, the cre- 
ditor may prove not to be entitled to it, it must be treated as a conditional payment to the cre- 
ditor, and liable to be discharged if it should so turn out, and the payment of money into court 
is subject to the equitable jurisdiction of the Court. No inconvenience therefore will arise from 
the money being dealt with by the Court as if, at the time it was paid into court, it had been 
paid for the creditor, and the justice of the case requires that it should be so.” 


Bovill C.J. in the same case held that the plaintiff had a lien on the money 
which had been paid into Court within the meaning of 184th section of the 
Bankrupt Law Consolidation Act, 1849. But Willes J. thought it unneces- 
sary to support that decision by reference to the doctrine of lien. It is to 
be noticed thai 184th section of the said Act corresponds to s. 2(¢) of the Pro- 
vincial Insolvency Act, 1920. 

It is appropriate at this stage to refer to the observations of Jessel M.R. in 
In re Printing and Numerical Registering Company,? a case which has been 
referred to by this High Court in Govardhandas v. Official Liquidator, 
Electro-Metal Refimng Co. 

The first question, then, I have to consider is, are the creditors in question secured or 
unsecured ? They are certainly secured in a sense, by having taken the property of the 
company, the debtor, in execution. Under that execution they were entitled to sell the pro- 
perty and pay themselves out of the proceeds : they are secured in that way; they are not secured 
under contract. Persons holding security, whether under an execution or a garnishee order, 
or by judgment on tort, or by contract before judicial interposition, ‘are secured creditors.” 
(p. 538). 

Mr. Sukthankar then cited a Kerala case, Varghese v. Varkey, which was 
in relation to a winding-up. The facts in that case were that there was a 
decree against the bank i.e. a limited company, and an attachment order was 
made in respect of a debt due by the garnishee to the bank. The order nisi 
was made final and absolute and only subsequent thereto there were proceed- 
ings for winding-up of the bank (limited company). The relevant dates were. 
that the notice under O. XXI, r. 46-A (as applicable to the Kerala High Court) 
was sorved on the respondent-garnishee on February 10, 1955; the ndent 
entered appearance; on April 1, 1955 the Court passed an order under O. XXI, 
r. 46-B and directed warrant to issue to the respondent-garnishee. Upon this 
the respondent-garnishee made an application to the Court on October 6, 1955 


8 (1809) 3 B. & 3. 287, s.c. 82 L.J. (Q.B) 9 (1878) $ Ch. D. 585. 
11, 10 [1964] I Comp. L. J. 88. 
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for exemption from personal execution, and while this application for exemp- 
tion was pending, the bank (limited company) was ordered to be wound up on 
November 7, 1956 upon a petition presented on September 17, 1956. The reg- 
pondent-garnishee applied for a stay under s. 446 of the Gompanies Act, 1956. 

After quoting O. XXI, r. 46-B, as applicable to the Kerala High Court, which 
is part materia with O. XXI, r. 46-B as applicable to this High Court, the 
Kerala High Court observed as follows (p. 84): 

“The concluding part of the rule ls what is important. The final order is to be deemed to 
be a decree against the garnishee and necessarily in favour df the judgrment-creditor; if so, it is 
logical to hold that the further proceedings are in execution of that decres and against the gar- 
nishee.” 

The Court, then, after referring to Halsbury’s Laws of England, 8rd edn., 
page 90, para. 186, on the effect of the service of order nisi on the garnishee 
observed (p. 85): 

“From this tt would follow, that upon the passing of the order absolute the judgment-are- 

ditor is entitled to ‘inalst on payment to himself’ by the garnishee.” 


The learned Judge then discussed the two other English cases and came to the 
conclusion that there was a distinction between an order absolute and an order 
nisi 80 that if a creditor did not issue execution until after the commencement 
of the winding up, he would not be allowed to proceed except under special 
circumstances so that the learned Judge came to the following conclusion (p. 86): 
“I therefore come to the conclusion that the order nisi having been seived on the respon- 
dent and having been made final and absolute, on the terms of Order 91, rule 46-H, the appellant 
is entitled to execute that order as a docree against the respondent, regardless of the fact, that 
the right of the appellant had sprung from the judgment recovered against the bank. A pro- 
ooeding to execute the final order against the respondent cannot be construed to be a prooeed- 
ing against the bank and is not within the prohibition of section 446 of the Companies Act.” 


It requires to be stated that in the Kerala case moneys had not been deposited 
in the Court, but in the case before us the moneys were deposited in Court long 
before the winding up order was made and, in fact, the order in execution pro- 
ceedings in appeal was made as far back as November 18, 1961. So that when 
the winding up order came to be passed, an order abeolute in favour of the judg- 
ment-creditor had already been made. It is true that the order provided that 
25 per cent. of the decretal amount would be paid in cash out of the moneys 
in Court and the balance decretal amount would be paid in the form of 6 per 
cent. third ‘mortgage debentures. But that is another aspect of the matter 
which. we will deal with at the appropriate time. 

The next case cited was of Amrita Dal Kundu v. Anukwl Chandra Das,“ 
which was also a decision in relation to winding up of a limited company. In 
this case a creditor of a company with limited liability and registered under 
the Companies Act got a decree against the Company m the Court of Small 
Causes at Howrah. He took out execution and attached and removed certain 
moveable property to Court and was about to put them up for sale. Subse- 
quently the company went into voluntary liquidation, appointing the petitioner 
a liquidator of their assets. The liquidator sought to stay the sale and obtain 
release of the attachment by the Court. The Small Causes Court, in which the 
application was made, held that it would be unjust to stay the sale in a case 
circumstanced as above. The question that arose for determination in that 
ease was the effect of the fact that the moveable asseta of the company had 
already come into Court. The Court held that the distribution of the proceeds 
in Court must be governed by the provisions of the Code of Civil Procedure. 
The proceeds came into the Court before the application was made to ‘the 
Court to pass an order in favour of the liquidator. The liquidator’s argument 


11 (1915) 20 C.W.N. 858, 


1978.] RIKHABOHAND V. SHOLAPUR SFG. & WVG. CO. (A.C.J.}—Mubhi J. 757 


before the Court had been to a certain degree based upon the idea that the 
property of the company vested in the liquidator. The Court observed (p. 360): 


‘Tt is better that that idea should be st once removed. The liquidator of a company 
differs in this respect from the Official Assignee in that the property of the Company does not 
vest in him.” 

Mr. Sukthankar then cited Firm of Tekchand v. Offi. Assignee,’ which is a 
case under s. 51 of the Provincial Insolvency Act, 1920, and deals with the 
question of assets realised. It is not necessary, therefore, to discuss this case 
in detail. 

In Anpntapadmanabhaswams v. OFI. Recr. Seounderabad,” which is also cited 
before us, the question with which the Court was concerned was as regards the 
effect of a foreign order of adjudication and it was held that such an order did 
not have the effect of vesting in the Receiver any immoveable property of the in- 
solvent and that the decree-holder was entitled to the benefit of his prior 
altachment. In substance, therefore, the question was as to what effect was to 
be given by the Madras Court to the adjudication order of a foreign Court in 
competition with the prior attachment of a decree in Madras Court. Such a 
question does not anise in the proceedings before us and it is, therefore, not 
necessary to deal with this case. 

We shall now consider the decision of this High Court in Govurdhandas Vv. 
Official IAquidator, Electro-Metal Refining Co., to which we have referred ear- 
lier, because, in our opinion, this decision provides a clue to the question as to 
whether in the circumstances and on facta which exist in the matter before us 
the judgment-creditor can be said to be a secured creditor for the purpose of 
holding on to the moneys which were deposited in ia pursuant to the attach- 
ment order obtained by him against the 

Now, in Govardhandas’ case, the facts were that on November 29, 1922 the 
decree-holder applied to the Ahmedabad Court to execute his decree and on 
December 4, 1922 got an engine belonging to the company attached. An order 
for sale was made on January $1, 1928. On April 16, 1924 an attempt was 
made to sell the property but the engine could not be aold. 

In ‘the meantime, on January 28, 1923 the company passed a resolution for 
voluntary winding up and the liquidator applied to the Court on March 12, 
1923 that the sale of the engine, which had been attached, be stayed, but this 
application was dismissed by the Court on February 21, 1924. 

Thereafter another creditor of the company, one Mangaldas, who had algo 
obtained a decree, attached in execution of the decree the whole of the com- 
pany’s property and the Court, to facilitate the sale of the property, made 
an order on March 14, 1924 in the following words: 

‘The whole property should be put up to sale. The value of the engine should be assessed 


soparstely 
It would appear that on December 22, 1924 a creditor filed a petition for com- 
pulsory winding up of the company ‘and obtained stay of the execution pro- 
ceedings temporarily and ultimately a wmding up order was made on January 
26, 1925. 

Thereafter on February 13, 1925, that is to say, nearly a year after the winding 
up order the Official Liquidator applied to the Court for an order on the Nazir 
to hand over possession of the engine which had been attached and taken posses- 
sion of by the Nazir and the Court passed an order accordingly so that the 
engine no longer remained in the possession of the Nasir. The two execution 
applications before the Court were thereafter said to have been ‘‘disposed of” 
but we are not concerned with that ‘aspect of the matter. 

The point that arose for consideration of the Court was as to the rights of 
the attaching creditor and it was observed by the Court that the real point 
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WAS : PE T or not the attaching creditor was technically a secured creditor; 
that he as the attaching creditor had certain rights; that those rights had to 
be dealt with in the insolvency of a private individual or of the winding up 
of a company as in the case before that Court in accordance with the parti- 
cular statute regulating those rights. Marten C. J. speaking for himself felt 
that it was unnecessary to decide in that case whether an attaching creditor 
was a secured creditor or not. Certain authorities had been cited before the 
Court. He dealt with several cases, three of which have been referred to by 
us in this judgment. He brought ont the distinction which is said to exist 
between the practice in England and the practice in India and on the facts of 
the case came to the conclusion that the jJudgment-creditor havie given 
away the engine, had lost the very position of an attaching creditor. It was 
observed that when the Court made an order on February 14, 1925 that the 
property of the company be handed over to the Official Liquidator, the attach- 
ing creditor took no steps to set aside this order. Consequently the attach- 
ment was raised and the property removed by the Liquidator. It was on 
these facts that the Court came to the conclusion that whatever rights the 
attaching creditor may have had, apart from the question whether he was 
a secured creditor or not, were lost by reason of the events that happened, viz. 
the handing over of the attached property by the Nazir to the Official Liqui- 
dator. The learned Chief Justice then went on to discuss, what the Court 
felt should have been the remedy adopted by the attaching creditor. Marten 
C. J. observed as follows (p. 1218): 

‘Tho result then of the whole case, in my opinion, is that even if the applicant falls to es- 
tablish his claim to be a secured oreditor—which technically he seems not to be — andif his real 
position was only that of an attaching creditor, yor Bo nal Eppercnty loat thet position by 
reason of the events that have happened.” 


The Court held that the proper remedy of the attaching creditor was to make 
an application to the Court to be allowed to proceed unrestrictedly, or on such 
terms as the Court might impose, with his application for execution after the 
winding up order was made. 

On the facts and circumstances of that case it was held that the applicant 
was not a secured creditor although he had certain rights: by reasons of his 
attachment. Now, it is to be noticed that at one stage Marten C. J. had said 
that it was unnecessary to decide whether an attaching creditor was a secured 
creditor-or mot, and indeed the question was not really decided. 

In our view, this Judgment goes to show that an attaching creditor who 
had obtained the bringing into Court of certain moveable property, viz. the 
engine, had certain rights perhaps fallmg short of being a secured creditor 
but those rights had also been lost because the attaching creditor had mis- 
conceived his remedy and had allowed the engme to be given away to the 
Official Liquidator. | 

Now in the light of the discussion of the authorities cited before us, it is 
necessary to consider what are the rights of the judgment-creditor in the 
matter before us. At this stage, we may refer to s. 456 of the Companies Act 
because it is in the light of the relevant provisions of the Companies Act that 
this point will have to be decided. 

It has already been noted that unlike a Receiver in Insolvency or an Official 
Assignee, the property of a company on winding up does not vest in the Off- 
cial Liquidator. The property, if at all, continues to remain as the property 
of the company and the Official Liquidator is only given the custody thereof. 
Section 456 of the Companies Act containg the heading ‘‘Custody of Com- 
pany’s property’’ and enjoins on him where a winding up order has been 
made to ‘‘take into his custody or under his control, all the property, affects 
and actionable claims to which the company is or appears to be entitled”. 
That is what sub-s. (/) says. 
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It is significant that sub-s. (Z-A) has been introduced because the liquidator 
could not obtain possession of books, papers, properties and asseta of the com- 
pany on his own and it was, therefore, thought necessary that he should have 
the assistanée of the Chief Presidency Magistrate or the District Magistrate; 
so that sub-s..(/-4) provides that the Official Liquidator may request the 
Chief Presidency Magistrate or the District Magistrate to take possession of 
the company’s property to which the Official Liquidator may lay claim. Now, 
it will be at once noticed that when the property is in the hands of the Court 
then it would not be possible for the Chief Presidency Magistrate or the Dis- 
trict Magistrate to be of any assistance to the Official Liquidator in getting 
hold of such property. 

Section 456 would, therefore, go to show that certain properties which may 
have belonged to the company may by reason of intervening judicial procees 
be outside the reach of the Official Liquidator no matter whether he has the 
assistance of the Chief Presidency Magistrate or the District Magistrate or 
not. It would follow that it would not be possible also for the Official Liqui- 
dator to get into posseasion of the property which may have been earlier 
attached without applying to the Court concerned and obtaining a suitable 
order on proving the necessary facta. 

We have seen that an order of attachment simpliciter does not create any 
charge or lien on the property attached because such an order is invariably 
of a prohibitory nature. In the case of immoveable property it must obvious- 
ly be so. In the case of moveable property it may ordinarily be so but. need 
not be and as we have seen in Govardhandas’s case, the engine being moveable 
property was brought to the Court and was in the physical custody of the 

air, 

But what happens when, after an order of attachment has been issued, a 
further stage is reached whereby the property and in the case before us very 
conveniently the money itself is brought into the Court? Can it be said that 
even though the money has come into the executing Court and as an asset 
realised is capable of being immediately and physically handed over to the 
judgment-creditor at whose instance the attachment order was made, the judg- 
ment-creditor has no specific rights in relation to that money which as we 
have said is within his reach? It has been suggested that the property or the 
money which is brought into Court is on aecount of the judgment-debtor 
to whom it belongs and that it is in the custody of the Court for the judgment- 
debtor. Apart from the fact that it cannot be necessarily so, this argument 
overlooks the fact that in the case of a diligent judgment-creditor his efforts in 
filing an execution application, obtaining an order of attachment, obtaining the 
` deposit, or the bringing into Court of the money, would lead to nothing and 
be totally lost to him if some other creditor per chance files a petition for wind- 
ing-up of the judgment-debtor-company. 

In our opinion, although so long as the attachment order is of a prohibitory 
nature, the judgment-creditor may have no rights or security in the property, 
once the money is brought into Court the attaching creditor is entitled to 
insist that that money should be handed over to him in satisfaction of his decree. 
As stated in Halsbury’s Laws of England, ‘‘the judgment creditor is entitled to 
msist on payment to himself by the garnishee.”’ 

We have noticed that in Culver e v. Wickens, Bovill C.J. was of 
the view that the plaintiff had a lien on the money which had been paid mto 
Court. After all a lien is a right to retain possession of a thing unless the 
claim is satisfied. Of course, there would be no lien where there was no posses- 
sion either actual or constructive. That is why we are of the view that when 
the attachment is only by a prohibitory order then the attaching creditor has no 
rights in the property attached but once the property or the moneys come into 
the possession of the Court then it would follow that they are constructively 
held by the Court for the judgment-creditor. There would be otherwise no 
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point-in attaching the moneys and bringing them into Court. It can never be 
said that such custody of the Court is so tenuous that the Official Liquidator 
could for the mere asking take away the moneys from the Court. It is stated 
in'the commentary by Mulla that in certain cases when the property is brought 
into Court it is custodsa legis. No doubt that is so, but for whom? Here is a 
judgment-creditor who files execution proceedings, obtains an attachment order, 
obtains an order for bringing the money into Court and gets the money to be 
actually brought to the Court. In fact he takes all steps to obtain payment 
against the decree. Can he then be told by the judgment-debtor that all that 
may be to the good but the Court is holding money not for the judgment-creditor 
but for the judgment-debtor? In the case, particularly of a garnishee order, 
the payment by the garnishee in the Court gives him complete discharge. In 
other words, the Judgment-creditor can no longer proceed to recover that amount. 
To put it in different language, it may be said that the amount or property has 
gone from the Judgment-debtor’s hands and it is even now in the custody of the 
Court for the purpose of satisfying the decree of the judgment-creditor. Any 
other construction would lead to the undesirable result that inspite of diligence 
the attaching creditor may get no satisfaction of his decree whether the assets 
are realised or not, if some other person over whom he has no control obtains a 
winding up order of the judgment-debtor-company. 

Our attention was invited by Mr. Buch to a decision of a single Judge of this 
Court in Sorabi Edul#t Warden v. Govind Ramjit to show that there was no 
differance between the assets realised and money brought in Court so that both 
of them have the same character. In that case the only point that the Court had 
to consider was whether the money being in fact paid into the custody of the 
Court was to be regarded as falling under the words ‘‘asseta realised by sale 
or otherwise in execution of a decree’’ within the meaning of s. 295 of the old 
Code of Civil Procedure and Telang J., who decided the case, held ‘‘And I am 
of opinion that it must be so regarded.’ 

Now, s. 295 of the old Code of Civil Procedure is s. 78 of the Code of Civil 
Procedure, 1908, with a slight change that for the words ‘‘whenever asseta rea- 
lised are by sale or otherwise in execution of a decres’’, the words used are 
‘where assets are held by a Court”. It is to be noticed that the assets held by 
a Court are available for rateable distribution among judgment-creditora who 
have obtained decrees for payment of moneys against the same judgment-debtor. 
One of tlie assets said to be held by the Court within the meaning of s. 78 are 
debts attached under O.XXI, r. 46 and paid into Court by a garnishee. It is 
obvious that the assets held by the Court for rateable distribution amongst the 
judgmént-creditors of the judgment-debtor cannot with any show of logic or 
reason be said to be assets held by the Court for the benefit of the judgment- 
debtor. ' 

We shall now proceed to consider cases cited by Mr. Buch in his effort to show 
that when the moneys are brought into Court they are held by the Court for the 
judgment-debtor. Our attention was invited to Govt. of U.S. of Tra.-Co. v. 
Bank of Cochin Itd. Mr. Buch referred to para. 8 at p. 247 wherg the follow- 
ing HEE UN occur : 

„No doubt if the garnishee concedes that he is in possession of the amount of the debt 
ee ee a court, such payment could be accepted by 
the court. . The result of such payment will be to absolve the garnishee from further liability 
in respect of that amount and also to obviate the necessity of selling the debt m court anctlon, 
because the debt hes ceased to be a debt and has become converted into money held by the 
execution court on behalf of the judgment-debtor.” 


Mr. Buch relies on this stray observation to show that the money which the gar- 
nishee had deposited in the executing Court is ‘‘held by the execution Court on 
behalf of the judgment-debtor’’. There is no discussion as to how the Court 
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had arrived at the conclusion that when the money is deposited by the gar- 
nishes in the Court it is held by the Court on behalf of the judgment-debtor. 
The point was never considered by the Court and with respect we are unable 
to consider this judgment as an authority for the proposition canvassed by 
Mr. Buch. ` 

It is further to be noticed that the Travancore Cochin High Court proceeded 
on the view already discussed by us that the attachment does not create any 
charge on the attached property and that it merely prevents private alienation 
of the attached property. The Court does not appear to have taken into con- 
sideration the effect of the bringing of the money into the Court on the charac- 
ter of the money or the property. 

In any event, assuming that this were to be the correct position of the law, 
it is not to be forgotten that in the present case before us there was a further 
stage and that was the final order made by the execution Court on November 
18, 1961. By that order at least 25 per cent. of the decretal amount became 
the property of the judgment-creditor. Mr. Buch has not disputed this point. 
His contention is really that the execution Court can only order execution of 
the decree obtained by the judgment-creditor in terms of the scheme of arrange- 
ment which was sanctioned by the Court in relation to the respondentom- 
pany. This aspect no doubt requires consideration. 

Mr. Buch then referred to Dhian Singh v. Seoy. of State!6 But that case 
does not help us in any way because the money was not brought into Court. 

Mr. Buch then invited our attention to Harwnath Chowdhury v. Haradas 
Acharjya Chowdhury..7 We need not discuss that case in detail because there 
was a special feature there in so far as the deposit made by the garnishee was 
conditional on the determination of the question of benams. 

Mr. Buch then referred to Anglo-Baltto and ‘Mediterranean Bank v. Barber 
& Co., to show what were the rights ofa decree-holder after a winding up 
order was passed. He contended that once a winding up order is made execu- 
tion must be stayed and further argued that once a winding up order was made 
the real question at issue was whether the Court would permit an execution to 
continue. Now, we have all along considered a slightly different aspect viz. 
that a garnishee order coupled with the fact that the moneys had been actually 
brought into Court creates certain rights im the attaching creditor. In the 
case before us, the final order had already been made before the commencement 
of the winding up order. The question, therefore, of a pending execution 
need not detain us. 

Mr. Buch has sought to distinguish the case of Varghese v. Varkey, by saying 
that that was a case of the garnishee applying and not that of a judgment-deb- 
tor. This, in our view, is not a ground for distinguishing the case. 

So far as the cases on insolvency law are concerned, Mr. Buch has stated that 
g. 529 does not bring into consideration s. 61 of the Provincial Insolvency Act or 
8. 53 of the Presidency-towns Insolvency Act and, therefore, those cases are not 
relevant. Now, we have already held that even though s. 51 or a. 58 of the 
respective Insolvency Acts may not in tetms be applicable, authorities on insol- 
vency law are of great persuasive value in so far as the principle involved is 
concerned. The question of assets realised also figures in a construction of s. 78 
of the Code of Civil Procedure. 

So far as the English authorities are concerned, Mr. Buch has urged that 
they should be discarded because, according to him, the English law and the 
Indian law are different in material particulars. Now, we have already dealt 
with the relevant cases and shown how they are of value in assisting this 
Court to decide the main question before this Court. At this stage, Mr. Buch 
points out that rr. 46A and 46B of O.X XI of the Code of Civil Procedure 
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were introdeced only in 1966. It may be so but, in view of O. XXL r. 46(3), 
we do not think that this can make any difference. 


In these circumstances we hold that the appellant was a secured creditor 
and, therefore, stood outside the scheme of arrangement as well as the winding 
up. In view of this finding it is unnecessary for us to decide if the appellant 
was a creditor of the company at the date of the scheme of arrangement. 

The other question that requires to be considered is the effect on the present 
proceedings, which are in continuation of the execution application, of the 
winding up order made in 1964 after the filing of this Letters Patent Appeal. 
which winding up order, we have noted, commences from August 8, 1963. 


Now, Mr. Buch argues, and in our opinion rightly so, that if the judgment- 
creditor was an unsecured creditor on the date of the execution proceed- 
ings and the order on the execution application made on November 18, 1961, 
then in view of the scheme of arrangement sanctioned by this Court and 
which was then binding on the judgment-creditor, the only order which the 
execution Court could conceivably make was the one which it has made, viz., that 
the decretal amount be satisfied by payment of 25 per cent. thereof in cash and 
the balance in 6 per cent. third mortgage debentures. On this footing Mr. Buch 
argues that the order made on the Darkhast was perfectly legal and should not 
be interfered with. We have of course, held that the judgment creditor was 
a secured creditor but for the purposes of argument we may assume that he 
was only an unsecured creditor on November 18, 1961. But what about the 
flow of subsequént events! If this Letters Patent Appeal is a continuation of 
the execution application, can the Court ignore the fact that subsequently 
during the pendency of the appeal there was an order for winding up which 
had the effect of cancelling the scheme of arrangement? We shall assume that 
the cancellation was only with effect from August 80, 1963 which was the date 
of the commencement of the winding up. But on that date the execution pro- 
ceedings were still pending. Can it then be said that the Court should shut its 
eyes to subsequent events and maintain an order which would clearly be an 
anochronism in the sense that the scheme of arrangement no longer exists. 
Mr. Buch would have us hold that the rights of the judgment-creditor were 
settled on November 80, 1961 so that he must take his place in the queue as the 
owner of 6 per cent. third mortgage debentures under the scheme which is now 
gone. 


Our attention was invited to a judgment of the Supreme Court in M. Lazmi 
¢ Co. v. A.R. Deshpande where the Supreme Court observed as follows 
(p. 177): 

“Tt is true that the Court oan take notice of subsequent events, Those cases are where 
the court finds that because of altered atrcurostancea like devolution of interest it is necessary 
to shorten litigation. Where the original relief has become inappropriate by subsequent events, 
the Court can take notice of such changes. If the oourt finds that the judgment of the Court 
cannot be carried into effect because of change of circumstances the Court takes notice of the 
same. Ifthe Court finds that the matter is no longer in controversy the court also takes notloe 
of such event. Ifthe property which is the subject-matter of suit ls no longer available the court 
will take notice of such event. The court takes notice of subsequent events to shorten litigation 
to preserve rights of both the parties and to mbeerve the ends of fustice.” 


If this is then the state of the law, this Court cannot ignore the fact: that the 
acheme of arrangement has been cancelled and that if an order is to be passed 
today then it cannot be said that the judgment-creditor is only entitled to 
satisfaction of his decree by receiving 25 per cent. of the decretal amount m 
cash and 75 per cent. in the form of 6 per cent. third mortgage debentures. As 
a matter of fact, complications can arise because it will be noticed that by the 
order dated November 13, 1961 the judgment-creditor was to receive Ra. 793.67 
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out of the deposit amount of Rs. 3,701 and the 6 per cent. third mortgage deben- 
tures of the value of Rs. 2,000. Now that was the stage of affairs twelve years 
ago. If interest is now calculated the amounts would be different and the 
value of the debentures would also be different. We do not see how the com- 
pany can be in a position to give to the judgment-creditor 6 per cent. deben- 
tures now of a different value than Rs. 2,000 which according to Mr. Buch, 
were prepared and signed and ready for delivery way back in 1967. It is 
significant that the Supreme Court has held in the above cited case that where 
the original relief has become inappropriate by subsequent events, the Court 
ean take noticé of such changes. 

The proper approach therefore to the problem would be to take into considera- 
tion the subsequent eventas of the order of winding up and hold that even on 
this account the order on the Darkhast cannot be allowed to stand. 

We may lastly refer to a judgment of the Supreme Court in J.K. (Bom) P. 
Lid. v. New Katser-I-Hind Sp. & Wvg. Co. which is a judgment on aa. 891 
and 892 of the Companies Act, 1956, and which has been cited before us by 
both the parties. The passage in that judgment on which reliance was placed 
is to be found in para. 37 of the judgment. The contention of Mr. Sukthankar 
for the appellant-plaintiff was that by reason of the winding up order passed 
on April 22, 1964 commencing from August 80, 1963, the scheme of arrange- 
ment no longer exists. According to Mr. Buch, for the respondent-company, 
even though a winding-up order was passed the rights and obligations under 
scheme of arrangement continued. It is the contention of Mr. Buch that under 
the scheme of arrangement the judgment-creditor was only entitled to receive 
25 per cent. of the decretal amount in cash and 75 per cent. in the form of 
third mortgage debentures and that this being so the judgment-creditor after 
the winding up order must take his place in the queue of holders of 6 per cent. 
third mortgage debentures to be paid part pasu by the Official Liquidator. 

Now, the Supreme Court held that sub-ss. (3) and (4) of s. 391 on which 
‘reliance was placed do not mean that the scheme becomes part of the constitu- 
tion of the Company. The Court observed (p. 1958): 


“+. The contention, therefore, that the scheme becomes part of the company’s constitution 
or of its memorandum, and therefore, winding up order odnnot be passed except in conformity 
-with the altered constitution of the company, is not tenable. So long as the scheme is in operation 
and is binding on the company and its creditors, the rights and obligations of those on whom 
it is binding are undoubtedly governed by its provisions. But once the scheme is cancelled 
under Section 892 (7) on the ground that it cannot be satisfactorily worked and a winding up 
order passed such an order is deemed to be for all purposes to be one made under Section 488, 
It is not as if because the scheme has bean sanctioned under Section 891 that a winding up 
order under Section 892 (2) cannot be made. If the appellanta’ contention, that a winding-up 
order can only be made subject to the rights and obligations of the parties under the scheme, 
were to be right, it would mean that where a company makes default in paying an instalment on 
the date presoribed by the scheme and a oreditor files a winding-up petition, even though a 
winding-up order is made on the basis that the debt has become presently payable, still the 
creditor is bound by the scheme and his debt is to be payable by instalments as provided by the 
scheme”, 


Now. these observations of the Supreme Court, in our opinion, clearly show 
_ that when a winding up order is being made, and it does not matter whether 

the winding up order is under s. 392(2) or under s. 433 of the Companies Act, 
1956, the parties cannot be governed by the scheme of arrangement. In the 
present case it was suggested that the winding-up order was passed under 
s. 392(2) and not under s. 483. That does not appear to be correct because the 
petition in which the order was passed is clearly one under s. 483. But, in 
our view, this makes no difference at all because it is clearly provided that a 
winding-up order under s. 392(2) shall be deemed to be an order under s, 483. It 
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is obvious that when the order for winding-up was made on April 26, 1964 by 
this Court, the Court had full knowledge that the scheme of arrangement was 
in existence. It would follow, therefore, that the Court considered that the 
scheme of arrangement could not be worked or should not be allowed to con- 
tinue. In this view of the matter, there is no substance in the argument of 
Mr. Buch for the respondent-company that the rights and obligations of the 
parties must, notwithstanding the winding-up order, continue to be determined 
by the provisions of the scheme of arrangement. 

In the result this Letters Patent Appeal is allowed and the judgment and 
decree of the learned single Judge in Second Appeal No. 1162 of 1963 is set 
aside and the order of the execution Court dated November 18, 1961 is modified. 
We direct that the judgment-creditor be paid the decretal amount together with 
interest upto the date of payment from out of Rs. 3,701.15 deposited in Court 
by the garnishee. 

The respondent-company will pay ‘the costs of the judgment-creditor through- 
out and the same will come out of the assets of the company. 

The judgment-creditor shall be entitled to withdraw the money, i.e. the 
decretal amount, from the Court on or after January 10, 1974. 

Rule and interim stay granted m Civil Application No. 467 of 1971 is dis- 
charged with no order as to costa, 

. Order accordingly. 


Before Mr. Justice Deshpande. 


KAMALA GOBINDRAM BUXANI v. BADRIPRASAD PANDEY.* 


Maharashtra Co-operative Societies Act (Mah. XXIV of 1961), Secs. 91, 98, 163(3)—Bom- 
bay Rents, Hotel’and Lodging House Rates Control Act (Bom. LVI of 1947), Sec. 28— 
Specific Relief Act (XLVI of 1963), Sec. 41(b)—Dispute between Ucensor-member 
and licensee regarding poesession of flat—Co-operative housing society co-disputant 
alleging breach of its bye-laws and regulationa—Whether stich dispute attracts s. 91 
of Mah. Act XXIV of 1961—Member being co-Meputant, effect of—Raising of plea 
of tenancy by defendant, whether ouste jurisdiction of authorities under Mah. Act. 
XXIV of 1961. 

Where a dispute regarding premises is not only between the licensor-mamber of 
a co-operative housing society and his licensee but the co-operative housing society 
itself is also a co-disputent alleging occupation of the premises by the licensee 
to be in breach of its bye-laws and regulations, then such a dispute touches the 
business of the soclety and attracts the provisions of s. 91 of the Maharashtra 
Co-operative Socleties Act, 1960. The authorities under that Act possess furisdic- 
tion in such a case and an award passed therein cannot be considered as nullity. 

The capacity of the member-Hcensor in such a transaction assumes different com- 
plexion when considered against the claim of the society. The members being 
also a disputant in such a cage does not make any difference. 

Ratio of Kalawati Ramchand v. Shankarrao,l and Sabherwal v. Guna Amrit 
explained. 

D. M. Co-op. Bank v. Dalichand,3 Smt. Chandra Chetanram Shivdasani v. Chander 
Shekhar Sheth and Mrs. N. Pereira v. The Sevastik Chambers Co-operative Housing 
Society Ltd.,5 referred to. 

A plea of tenancy tf raised by the defendant can be adjudicated by the authority 
under the Maharashtra Co-operative Societies Act, when it becomes necessary for it 

*Decided, August 7, 1974. Special Civil 1446 of 1971, decided by Deshpande and 

Application No. 1148 of 1974. Vaidya JJ., on December 16, 1971 (Unrep.). 
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to do so to decide the case set up by the disputent. The question whether such a 
dispute is covered by s. 91 of the Co-operative Societies Act, 1960, or s. 28 of the 
Bombay Rents, Hotel and Lodging House Rates Control Act, 1847 has to be determined 
by reference to the averments in ‘the plaint and not by reference to what the 
defendant says in his defence. 

Rateada Topendas v. GorakhramS and Vasudev v. Board of Liquidators, relied upon. 


Ter facts appear in the judgment. 


1. 8. Khemant, for the petitioner. 
B.L. Chabria, for respondent No. 1. 


DESHPANDE J. The petitioner is a member of the Co-operative Housing 
Society known as ‘Usha Sadan Co-operative Housing Society Ltd’, hereinafter 
referred to as ‘the Society’. A flat No. 30-B in ita building on the fourth floor 
is allotted to the petitioner as such member. Respondent No. 1 came to occupy 
the said flat apparently, at any rate, under a leave and licence agreement dated 
April 16, 19638. This licence was revoked in 1967. The respondent’s occupation 
of the flat was not approved by the Society on various grounds and it was in- 
sisting on his dispossession by threatening action. The Society and the peti- 
tioner ultimately agreed to make a common cause to evict him for reasons of 
their own and, therefore, raised a dispute before the Registrar, Co-operative 
Societies, under ss. 91 to 96 of the Maharashtra Co-operative Societies Act, 1960 
(hereinafter referred to as ‘the C.S. Act’), claiming possession of the flat from 
respondent No. 1. Occupation of the premises in breach of the Bye-laws and 
Regulations of the Society was the basis of their claim in this dispute. The.res- 
pondent inter alta claimed to be the tenant of the flat. The Officer on Special 
Duty (hereinafter referred to as the ‘O.S.D.’), to whom the dispute was re 
ferred for disposal by the Registrar, rejected his plea of tenancy and passed an 
award on September 23, 1969, directing that the possession of the flat be handed 
over to disputant No. 1—the petitioner. The said award was confirmed in 
appeal on September 29, 1970. 


The unsuccessful respondent then instituted a suit being R. A. Declaratory 
Suit No. 753/5128 of 1970 in the Court of Small Causes at Bombay. He claim- 
ed to be a lawful tenant of the flat in dispute and pleaded that the O.8.D. had 
no jurisdiction to adjudicate his plea of tenancy. Respondent No. 1, in the 
meanwhile, took out Interlocutory Notice No. 4640 of 1970 for an injunction 
pending the disposal of the suit restraining the defendant (petitioner) from 
executing the award. Ad-interim mjunction was granted, but ultimately dis- 
charged by the trial Judge on June 7, 1971, at the final hearing of the notice. 
On appeal by respondent No. 1 to the ‘Appellate Bench, the said injunction was 
restored. It is this order dated September 24, 1978, that is challenged in this 
Special Civil Application. Strangely enough, the Society is not impleaded to 
these proceedings, though it is one of the award-holders. 

Mr. Khemani, the learned advocate appearmg for the petitioner, contends 
that Court of Small Causes, exercising powers under s. 28 of the Bombay Renta, 
Hotel and Lodging House Rates Control Act, 1947 (hereinafter referred to as 
‘the Rent Act’’), has no jurisdiction to grant such injunction, preventing the 
petitioner from procee to execute his award under s. 98 of the C. S. Act 
from the City Civil Court or the High Court, as these Courts are not subordinate 
to it within the meaning of s. 41(b) of the Specifle Relief Act of 1963. Mr. 
Chabria, the learned advocate appearing for the respondent, has two-fold answer 
to this contention. Section 41(0) dealing with permanent injunctions, contends 
Mr. Chabria, has no application to temporary injunctions, granting of which 
under as. 87 of the said Act is in terms governed by the Civil Procedure Code 


6 (1968) 66 Bom. L,R. 106, S.C. ` Y (1968) 66 Bom. L.R. 208, S.C. 
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and s. 41(b) also cannot apply to the proceedings before Courts and authorities 
created under the special enactments, there being no standards to determine the 
subordination of one to the other. Decision on this question appears to me to 
be unnecessary in the view I am taking of Mr. Khemani’s next contention. 

Mr. Khemani’s main contention is that the Appellate Bench misunderstood 
the facts and the ratio of the Division Bench judgment of this Court in Kalawati 
Ranchand v. Shankarrao! in holding that the award in this case is a nullity. I 
find substance in this contention. The learnsd Judges of the Appellate Bench 
extensively relied on Kalawatt’s judgment in support of their conclusion that 
the O.8.D. had no jurisdiction to entertain (1) the dispute between licensor— 
the petitioner, and his licensee—the respondent; and (2) to entertain and decide 
the plea of tenancy raised by the respondent before him, in view of the ex- 
elusive jurisdiction of the Court under s. 28 of the Rent Act. 

In Kalawats’s case the dispute was exclusively between the member of the 
Society and his licensee. According to certain decided cases of this Court, such 
a dispute was cognizable by the Registrar or his Nominee under the C. 8. Act. 
However, authority of these precedents was shown to have been shaken by the 
judgment in the case of D.M. Co-op. Bank v. Daltchand? Following the ratio 
of another Supreme Court judgment in the case of Sabharwal v. Guna Amri, 
the Division Bench held that such a dispute (1) does not touch the business of 
the Society and (2) the capacity of the member, as such member, does not come 
into picture while granting such licence and the dispute, therefore, was no more 
cognizable by the Registrar or the O.8.D. The facta of the present case are 
materially different. A copy of the plaint (dispute) is enclosed along with the 
Special Civil Application, the authenticity of which is not disputed before me 
by Mr. Chabria. Firstly, the Society also is a co-dispntant in the present case 
along with ita licensor. It is incorrect, therefore, to assume that dispute is 
merely between member and his licenses. Secondly, claim to resume possession 
of the flat is based on the Bye-laws and Regulations of the Society breach of 
which is the core of the grievance. There are several observations in Kala- 
walts case, indicating what difference it would make to the approach when the 
Society steps in the dispute and seeks to resume possession of its premises 
by enforcing its Bye-laws. Decision in the case of Smt. Chandra Chetanram 
Shivdasani v. Chander Shekhar Sheth* was distinguished mainly on this very 
ground. The learned Judges have obviously missed this important pout of 
distinction. 

Unfortunately, scarcity of secommodation in the city has given rise to 
a spate of litigation with regard to possession of flats in buildings constructed, 
owned or managed by Co-operative Housing Societies. Intensity generated in 
these litigations has, on the other hand, given rise to cases and cases, decisions 
therein lacking uniformity at least in appearance, due to the different situa- 
tions, shades of problems as also subtleties and niceties of law involved and 
raised therein. Complexities of the relevant provisions and differences in in- 
terpretation thereof have rather created more problems than they have solved. 
Subordinate Courts have indeed very difficult task to perform. One has still 
to ascertain the ratio of the decision carefully by reference to the context and 
the precise point arising for decision therein. There is real danger of missing 
the wood for the trees if one allows himself to be swayed by some observations 
here and there without reference to the context. This is what precisely seems 
to have happened in the present case. The dispute raised before the O.S.D. 
in the plaint essentially is between the Society and the respondent and his oc- 
cupation of the flat in breach of its reguletions is the cause of the dispute. 
Petitioner’s being co-disputant does not make any difference. It should be 

1 (1978) 76 Bom. L.R. 71 4 (1971)8 Civil Application No. 1446 

2 [i909] ALR. 8.C. i820, a.c. 72 Bom. of 1971, decided by Deshpande and Vaidya 
L.R. 41 JJ., on December 16, 1971 (Unrep.). 

3 1073] ALR. 8.C. 1898. 
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difficult to hold that it does not touch the businegss of the Society. The capa- 
city of the member in such a transaction would assume different complexion 
when considered against the claim of the Society. Prima faote the averments 
in the plaint (dispute) before the O.8.D. did attract the provisions of s. 91 
of the C.S. Act and also the jurisdiction of the authority thereunder. Award 
passed, therefore, cannot be said to be a nullity. 


Mr. Chabria contends that the Society is just an idle party and is impleaded 
as co-disputant merely to choose the forum of the O.S.D. and make a pretence 
of conferring jurisdiction on him. This, says Mr. Chabria, cannot alter the 
nature of the dispute and confer jurisdiction, where there was none. Reliance 
was placed on the judgment of this Court in the case of Mrs. N. Pereira v. The 
Swastik Chambers Co-operative Housing Society Lid.’ This, however, is not 
what the Appellate Bench has found or said, though reference to this case is 
made by it while quoting from Kalawais’s case. Secondly, decision in Mrs. N. 
Peretra’s case, to the above effect, is based on the cumulative effect of facts 
found therein. Writ jurisdiction of this Court was invoked therein directly 
against the orders of the authorities under the C.S. Act in award proceedings. 
Therein the issue of jurisdiction was decided on facts found on the trial thereof 
in proceedings under s. 91 of the C.S. Act. That is not what is found in this 
case by these authorities and this writ matter does not arise directly out of 
the said proceedings. Court hearing declaratory suit and this Court exer- 
cising writ powers thereagainst have no jurisdiction to review or correct the 
findings or orders of such authorities so collaterally. It may, however, ignore 
such orders if the same can be held as nullity due to patent lack of jurisdiction, 
by reference to the plaint or perhaps to the facts found in the award. No such 
conclusion, however, is possible eithet from the plaint to which reference is 
already made or from the award or from the mere circumstances that award 
contemplates delivery of flat to the petitioner alone. Mr. Chabria did not so 
much rely on the plaint averments or findings recorded by the said authorities 
as on some material claimed to have been produced therein. This is simply 
impermissible, declaratory suit not being the proper remedy. Not only that 
the award and findngs cannot be reviewed, but the issues decided cannot be 
Peeters in view of the finality attached to the same under s. 168(3) of 

e C.S. Act. 


Reliance was placed by Mr. Chabria on Sabharwal’s case (supra) in support 
of his contention that such an issue can be tried afresh in a declaratory suit. 
Superficial reading of this judgment of the Supreme Court may create such 
an impression. Close scrutiny thereof, however, should dispel such impres- 
sion. The Appellate Bench in that case held that the award under the C.S. 
Act operated as res judicata for the points raised therein and this Court con- 
firmed the same view holding that the award barred the trial of the same issues 
including issue of tenancy in declaratory suit. The Supreme Court treated 
the question of application of s. 91 of the C.S. Act as the ‘central question’ 
in para. 5 and held in para. 9 that the said section was not attracted by the 
kind of dispute raised implying thus that the O.S.D. had no jurisdiction and, 
therefore, the trial of such issues was not barred in declaratory suit. In that 
case on the disputant’s own admission in plaint averments before the O.S.D. 
it was a dispute exclusively between member and his licensee with regard to 
the ‘letting’ and the Supreme Court held that such a dispute did not touch 
the business of the Society to attract s. 91 of the C.S. Act. In other words, 
the award was virtually found to be a nullity for want of jurisdiction and, 
therefore, found to have ceased to be effective to operate as res judicata. The 
word ‘letting’ in paras. 7 and 9 in the context refers to the act of giving flat on 
leave and licence basis as alleged by the disputant member and referred to in 


5 (1070) Special Civil Applications Nos. K.K. Desai and Deshpande JJ., on December 
1457 of 1907 and 1877 of 1963, decided by 10, 1970 (Unrep.). 
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para. 2 of the judgment. The ratio of this judgment is irrelevant where, as 
here, award cannot be said to be a nullity. 


Another inference drawn by the Appellate Bench from the judgment of 
Kalawats’s case is equally unwarranted. The judgment in Kalawati’es case 
nowhere lays down that the plea of tenancy if raised by the defendant (non- 
disputant) cannot be adjudicated by the auchority under the C.S.Act even 
when it becomes necessary for it to do so to decide the case set up by the dis- 
putant or that such plea of tenancy can be decided by the Court under the Rent 
Act exclusively without regard to the occasion at which and the party by whom 
the same is raised. It is one thing to say that the dispute between the landlord 
and the tenant is cognizable only by a Court under s. 28 of the Bombay Rent 
Act and quite another to say that plea of tenancy can be decided exclusively 
by such Court even if raised in defence. Tha question whether any such dis- 
pute is covered by s. 91 of the C.S. Act or s. 28 of the Bombay Rent Act has- 
to be determined by reference to averments in the plaint and not by reference 
to what the defendant says in his defence. It is well settled that the defendant 
cannot displace the jurisdiction of any forum by his plea in defence, if other- 
wise plaint averments are enough to clothe such forum with the required autho- 
rity. This is what is held by the Supreme Court in Raada Topandas v. 
Gorakhram®, A suit by licensor against his Heensee was held to be triable by 
the City Civil Court, plea of tenancy of defendant notwithstanding. There 
was no question of the application of the C.S. Act in that case. Reference to 
the judgment of the Supreme Court in the case of Vasudev v. Board of Isqui- 
dators? would be of some significance in the present context. Award im favour 
of a Society under the C.S. Act was challenged as being a nullity by the de- 
fendant in execution proceedings on the ground that the Registrar had no 
jurisdiction to pass the award by adjudicating in his plea of tenancy.~ It was 
urged that the issue of tenancy can be exclusively tried by the Court under the 
Rent Act. The Supreme Court over-ruled this contention and held that 
the Registrar or his Nominee is competent to decide even this issue raised by 
the defendant, when it became incidentally necessary to do so and award does 
not become nullity merely because the plea of tenancy raised by the defendant 
was tried and rejected by such authority. 


Mr. Chabria tried to derive support for his contention to the contrary from 
the observations of the Supreme Court in paras. 7 and 9 of the judgment in 
Sabharwal’s case. Implication of these observations cannot be correctly under- 
stood unless the precise point raised and decided in that case is borne in mind. 
Firstly, there was no question that issue of tenancy can be tried by the Court. 
of Small Causes in a declaratory suit under s. 28 of the Rent Act. Only que- 
tion was as to the effect of the-rejection of such plea by the O.8.D.’s award 
under the C.8. Act. The High Court and the Appellate Bench had held in 
that case that the award barred the trial of such an issue in: declaratory 
guit. In support of ita view, this Court relied on the ratio of the Supreme 
Court judgment in Vasudev’s case (supra). Rather than challenging the 
validity of this view directly, the attack in the Supreme Court in SabAarwal’s 
case was entirely concentrated on the validity of the award itself. The 
Supreme Court reversed the judgment.of this High Court on the ground, as 
discussed earlier, that the dispute raised by the licensor against the licensee 
was outside the scope of s. 91 of the Act and that the award passed on such 
dispute itself was a nullity and not on the ground that the O.8.D. had no 
jurisdiction to try the issue of tenancy raised by the defendant. After having 
formed its view as to the nature of the dispute from the disputant’s own plaint, 
next question, whether the O.S.D. was competent to adjudicate plea of tenan- 
cy, when raised by defendant therein, did not arise for consideration there- 
after. Any contrary view on such second question could not have been possi- 
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ble without over-ruling the ratio in Vasudev’s case. This judgment is liable 
to be misunderstood and its true ratio missed if this is not kept in mind. Argu- 
ments at the Bar in this case and in other cases indicate the extent to which 
the judgment has been in fact misunderstood. The discussion in parę. 9 of the 
judgment is concentrated to examine the scope of s. 91 of the C.S. Act with 
reference to the ‘‘central question’’ posed in para. 5, which in turn refers to 
the dispute specified in para. 2 of the judgment. It has no reference to the 
dispute raised by the respondent either in his written statement before the 
O.8.D. or the plaint in his declaratory suit. It cannot be so construed or 
assumed without grossly misunderstanding the said judgment. 

This is all about the reasoning of the Appellate Bench. The plaintiff can still 
claim injunction if prima facie case for its issuance can be said to have been 
made out in spite of what is discussed. It is true that the Court of Small 
Causes cannot be said to’ have no jurisdiction to entertain such declaratory 
suit and decide all incidental questions. But finality attached to the award 
and the findings therein would stand in the plaintiff’s way. Inherent limita- 
tions of the holder of the flat in a building of the Co-operative Society to create 
tenancy implicit in the very scheme of things also would create another hurdle, 
though decision thereon would depend on evidence as to the kind of the So- 
ciety and circumstances in which the tenancy was created. Mrs. N. Poretwa’s 
case (supra) is a typical instance where owner of the flat could create a valid 
lease. Lease was created therein in 1953 long before the owners of the flat in 
the building formed a Society and the Society became the owner thereof. 
Smt. Chandra Chetanram Shsvdasam’s case (supra) is another typical con- 
trary instance where the lease could not have been created. In between, there 
are societies and societies and transactions and transactions Which would 
necessitate close examination. It is not known how the respondent seeks to 
get over these hurdles in the present case. Mr. Chabria could not satisfactori- 
ly explain. No prima facte case is thus made out and prayer for injunction 
shall have to be rejected. I have tried to limit my observations strictly to what 
was necessary at this interlocutory stage refraining from prejudicing any-- 
thing that is not already judged under the binding authorities. 

Rule is accordingly made absolute. 


The order passed by the Appellate Bench is set aside. 
In the circumstances of the case, there will be no order as to costs. 


Order accordingly. 


[NAGPUR BENCH) 


Before Mr. Justice Chandurkar and Mr. Justice Shah. 
KEBRAHIMBHAI ABDUL KAYUM 


v. 
THE STATE OF MAHARASHTRA.* 


Ciwil Procedure Code (V of 1908), Sec. 80, O.FL, R. 11 (d), O.XXI, RR. 63,58— Swit filed before 
enpiralion of period under s. 80—-Whather suit mainiacinableo—Watver—Delay in objecting 
to non-compliance of s. 80, wheiher amounts to waiver—M.P. Land Revenue Cods, 1954, Sch. 
II, RR. 13, 18, 15—Provisions of s. 80 of Code whether attracted to suit filed under r. 13 (2%) of 
Sch. LI of M. P. Land Revenue Code—Ceontral Provinces and Berar Sales Tam Act, 1947, 
Sec. 12 (5). 


Tho bar under s. 80 of the Code of Civil Prooedure, 1908, ls against the institution ot 
the suit itself. Where, therefore, a suit is filed before the expiration of the period of 
notice contemplated by s. 80, there is no alternative to the Court but to reject the plaint 


*Declded, AAA 1974. Khan, Joint Civi J , Senior Division, at 
No. 102 of 1965, t the GIE ri of Nagpur, in Civil Sult 0. 13 of 1964. 
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under O. VI, r. 11 (d) of the Code. The question of prejudice to the plaintiff is wholly 
irrelevant in view of the imperative words of the section, 

B.-L. Chopra v. Punjab State’ and Lakshmi Narain v. Union of India, agreed with. 

Nani Amma v. Stats of Kerala, dissented from. 
B. R. Sinka v. State of M.P.,* referred to. 

A waiver is an intention of rebnquishment of » known right. It may be express or im- 
plied, Where waiver is sought to be relied upon by a party, it is for that party to estab- 
lish the circumstances under which he wants an inferenoe of elther express or Implied 
waiver to be drawn. 

Morely because an objection with regard to non-compliance with the provisions of s. 80 
of the Code of Civil Procedure is taken late, an Inference of waiver cannot be drawn. 

Al. Ar. Vellayan Chettiar v. Government of Madras,® followed. 
Hirachand Himatlal v. Kashinath Thakurfi,* explained. 
The provisions of s. 80 of the Code will be attracted to a sult filed under r. 18(2) of the 
, Rules appearing in Schedule II to the WLP. Land Revenue Code, 1954. The contention 
that aince the provisions of r. 18 (2) are analogous to O.X XI, r. 68 of the Code of Civil Pro- 
oédure, a notice under s. 80 of the Code is not necessary, cannot be accepted since the deal- 
sion of the Supreme Court in Samai Singhat v. Union of India’. 


Imdadah, for the appellant. 
M.B. Mor, Assistant Government Pleader, for respondents Nos. 1 and 2. 
N., Kamalkar and S.A. Gagors, for respondent No. 3 


CHANDURK4R J. This is a plaintiff’s appeal challenging the judgment and 
decree passed by the Joint Civil Judge, Senior Division, Nagpur, rejecting 
his plaint under O. VII, r. 11, of the Code of Civil Procedure, on the ground 
that the suit filled by him was premature. The facts which gave rise to the 
suit filed by the plaintiff are not in dispute. House No. 446 in ward No. 18 
was sold by the State for the purpose of recovery of arrears of sales: tax on 
November 30, 1968. The revenue recovery certificate for the recovery of 
Rs. 34,998.15 P was received by the Tahsildar, Sales Tax Recovery, Nagpur 
‘on December 27, 1960 from the Sales Tax Department. The plaintiff claims 
that he purchased house No. 446 on December 9, 1961 from defendants Nos. 4 to 
8 by a registered sale-deed for a consideration of Re. 30,000. Original defend- 
ant No. 4 Hussainbhai son of Mulla Taherali died during the pendency of 
the suit on August 19, 1964 and defendants Nos. 4(a) to 4{e) are his legal 
representatives. On May 238, 1962 the plaintiff raised an objection that the 
house purchased by him was not liable to be attached or bold. This objection 
was rejected by the Tahsildar on July 8, 1963. Before this objection was 
rejected, the plaintiff had again taken a similar objection on May 9, 1963 and 
on May 18, 1963 the Tahsildar rejected the objection holding that though 
house No. 446 in ward No. 18 had already been attached, there was no sale 
proclamation in respect of the house and the objection of the objector had no 
force and it could be decided on merits if and when the sale proclamation was 
issued. Accordingly the sale proclamation was issued on August 26, 1963 and 
the plaintiff again filed an objection on August 80, 1968 stating that the pro- 
perty which was proclaimed to be sold was his and he was in possession, and 
since it was not attached it was mot liable to be sold. He also alleged that if at 
all there was any attachment, the same was not valid being contrary to law. 
This objection was rejected on September 18, 1963. The sale of the house in 
dispute came to be held on November 30, 1963 and at the auction the bid for 
Ras. 10,250 by defendant No. 8 Baliram was accepted. Baliram deposited the 
entire purchase price on December 2, 1963. On that date the Tahsildar direc- 


1 [1961] ALR. Punj. 150. L.R. 704. 

2 11962] A.LR. Pat. 64, 6 (1942) 44 Bom. L.R. 797, ac. [1948] 
8 11968; ALR. Ker. 114. ALR. Bom. 839. 
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ted that objections, if any were submitted within thirty days, should be awaited 
and fixed the case for January 2, 1964. When the case was taken up on 
January 2, 1964 it was found that no objections were received and the sale 
was finally confirmed by the Sub-Divisional Officer, Nagpur, on February 5, 
1964. After the auction sale was held on November 30, 1963 the plaintiff 
served a notice on December 31, 1963 on defendants Nos. 1 and 2, namely, 
the State of Maharashtra and the Collector, Nagpur, under s. 80 of ‘the Code 
of Civil Procedure intimating to them his intention to file a suit for declara- 
tion of his right to the property in dispute. A similar notice was also served 
on defendant No. 3. The exact date when this notice was received by either 
of first two defendants cannot be ascertained but it is not disputed that the 
present suit was filed by the plaintiff on February 24, 1964 i.e. before the 
expiry of the period of two months provided by s. 80 of the Code of Civil 
Procedure. In the plaint, the plaintiff has averred several facta referred to 
earlier leading to the rejection of his objection to the sale of the disputed 
house which he claimed to be his own and his case in the plaint is that no pro- 
hibitory order attaching the suit property was ever made as required by the 
provisions of the M.P. Land Revenue Code and the Rules framed thereunder; 
and if at all any such prohibitory order was made it was illegal and invalid 
and it was never affixed on a conspicuous part of the property and on the 
notice board of the office of the Tahsildar. According to the plaintiff, as the 
property was not attached before December 9, 1961 i.e. the date of the sale in 
his favour, the prohibitory order could not take effect against him as he was a 
purchaser for value and in good faith without notice of the recovery proceed- 
ings against the firm of defendants Nos. 4 to 8. He also alleged that the Tahsil- 
dar did not make any proclamation of sale, and if there was any proclamation it 
was not in accordance with r. 15 of the Rules framed under the M.P. Land 
Revenue Code and was illegal, invalid and inoperative. The gale is also sought 
to be set aside on the ground that the Tahsildar did not conduct it in a man- 
ner required by law resulting in the house fetching the price of Rs. 10,250 
though it was really worth Rs. 30,000 on the date of the auction. In view 
of these illegalities the plaintiff claimed that the alleged auction sale and the 
alleged confirmation in favour of defendant No. 3 did not affect the right, 
interest and title of the plaintiff in the property in suit, nor did it confer any 
right, interest and title on defendant No. 3. The plaintiff claimed a declara- 
tron that he was the owner in posseasion of the suit property and defendant 
No. 8 got no right and title therein and, therefore, the suit property was not 
liable to attachment and sale and that the alleged attachment, proclamation of 
sale, public auction aud confirmation = not take effect as against the plain- 
tiff’s title to the suit property. 


The plaintiff’s claim was contested defendanta Nos. 1 and 2 by their 
common written statement and by defendant No. 3. AJ the averments made 
by the plaintif were denied. We need not set out the pleas of the defendants 
in detail because the suit has been decided on the preliminary ground that it 
was filed prematurely. We need, therefore, refer only to the plea taken by 
defendants Nos. 1 and 2 in para. 18 of the written statement in which it was 
stated that the suit filed on February 24, 1964 was filed before the expiry of 
two months next after the notice dated December 31, 1968 had been delivered 
to the defendants and the plaint was, therefore, liable to be rejected under 
O. VII, r. 11 of the Code of Civil Procedure. 

The trial Court had framed several issues on the pleadings of the parties 
but took up only three of them for decision at the instance of defendants 
Nos. 1 and 2. The issues were: 

I. Does the plaintiff prove the eult for a mere declaration without consequential rellef 
of possession is maintatnable ? 
mw Doos the plaintiff prove that the sult against R.R.P. maintainable ? 
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VE. (a) Does the pleinthf prove that he gave a valid notioe under section 80 of Civil 
Procedure Code ? 
(b) If not, is the sutt maintainable ? 


The trial Court held in favour of the plaintiff on issues Nos. I and O and 
the correctness of those findings has not been challenged before us on behalf 
of defendants Nos. 1 and 2. The trial Court, however, took the view that the 
plaintiff ’s suit was not maintainable because the provisions of s. 80 of the 
Code of Civil Procedure had not been complied with. It appears that it was 
contended before the trial Court that there was a waiver of the protection 
given under s. 80 by the first two defendants. This contention was also re- 
jected by the trial Court, it having found that the mandatory provisions of 
8. 80 had not been complied with. An order rejecting the plaint under O. VIL 
r. 11 of the Code of Civil Procedure was passed by the trial Court. The 
plaintiff has now filed this appeal challenging the decision of the trial Court. 


The first contention raised on behalf of the plaintiff by Mr. Imdadali was 
that the present suit being a suit analogous to the suit contemplated by 
O. XXI, r. 68 of the Code of Civil Procedure, no notice contemplated by s. 80 
of the Code of Civil Procedure was required to be served and the suit could 
have been filed without service of such a notice. He relied on certain authori- 
ties which seam to have taken the view that where a suit is of the kid con- 
templated by O. XXT, r. 63 of the Code, the provisions of s. 80 of the Code 
are not attracted. The first authority relied upon is the decision in 
Muhammad Yusuf v. Province of Madras! in which it was observed that a suit 
under O. XXI, r. 63, is a continuation of the claim proceedings under O. XXI, 
r. £8 of the Code of Civil Procedure and, therefore, a notice under s. 80 is not 
necessary for a suit under O. X XI, r. 63. This decision was later followed in 
Ram Sundri v. Collector, Ludhiana. Two other decisions relied upon were 
Hiraluams v. 1.-T. Officer? and Hussain Als Morea v. State of Andh. Pra.+ In 
the Patna case the suit arose out of proceedings under s. 25 of the Bihar and 
Orissa Public Demands Recovery Act and was filed against the Income-tax 
Officer for a declaration that the property in suit was the exclusive property 
of the plaintiff and was not liable to attachment and sale in certificate pro- 
ceedings against her deceased husband and it was held that as the suit was 
merely a continuation of the previous claim proceedings under s. 21 of the 
Bihar and Orissa Public Demands Recovery Act, no notice under a. 80 of the 
Code of Civil Procedure was at all necessary in the case. In the Andhra 
Pradesh case a Division Bench of that Court had taken the view that an in- 
quiry made by a Taluqdar under s. 5 of the Government Demands Act were 
really in the nature of proceedings in a civil Court and a notice under g. 80 
of the Code of Civil Procedure was not. necessary before filing a suit as pro- 
vided by s. 6 of the Government Demands Act as such a suit was a continua- 
tion of the proceeding initiated by the Talugdar and im the nature of an ap- 
peal against the memorandum issued by the Taluqdar or the order made by 
him. It is contended by Mr. Imdadali that the suit filed by the plaintiff was 
one under r. 18(2) of the Rules in Schedule II of the M.P. Land Revenue 
Code, 1954 (hereinafter referred to as the Rules), and since r. 18 provided 
for an objection being taken where the property was attached and sold for the 
recovery of arrears of land revenue, the suit filed by the plaintiff in the ins- 
tant case must also be treated as a continuation of the objection proceedings 
and, therefore, a notice under s. 80 of the Code of Civil Procedure was not 
necessary. Now, rr. 12 and 13 of the Rules deal with the attachment of pro- 
perty before it is sold for the purpose of recovery of land revenue. Section 
12(5) of the Central Provinces and Berar Sales Tax: Act, 1947, provided that 
any tax or penalty or part thereof left unpaid after the date specified in the 
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said notice shall be recoverable as an arrear of land revenue. It appears that 
the arrears in the instant case arose at the time when the C.P. and Berar 
Sales Tax Act was in operation. Rule 12 of the Rules provides for the man- 
ner in which attachment of the property of the defaulter is to be effected. It 
provides that where the property is immovable, the attachment shall be made 
by an order prohibiting the defgulter from transferring or charging the pro- 
perty in any way, and all persons from taking any benefit from such transfer 
or charge, and this order has to be proclaimed at some place on or adjacent 
to such property by beat of drum or other customary mode, and a copy of the 
order has to be affixed on a conspicuous part of the property and then on the 
notice board of the office of the Revenue Officer. Rule 12(3) provides that 
the order shall take effect as against purchasers for value in good faith from 
the date when a copy of the order is affixed on the property and against all 
other transferees from the defaulter from the date on which such order is made, 
Rule 18(/) empowers the Revenue Officer to inquire into any claim set up by 
a third person to the property attached or proceeded against under the pro- 
visions of the M.P. Land Revenue Code and he can either admit or reject the 
objection. Rule 18(2) provides: 

“The person against whom an order is made under sub-rule (1) may, within one year from 
the date of the order, institute a sult to establish the right which he claims to the property 
attached or proceeded against; but ¢ubject to the result of such suit, if any, the order shall be 
conoluzive.’’ 


The learned counsel for the appellant relies on the fact that the provisions of 
r. 18(2) are analogous to O. XXI, r. 68 of the Code of Civil Procedure, and 
thus according to him, the suit filed by the plaintiff was filed within one year 
and it was merely a continuation of the objection which was rejected for the 
last time by the Revenue Officer on September 13, 1968. 


There was no doubt some divergence of judicial opmion as to whether in 
the case of a suit under O. XXI, r. 63 of the Code of Civil Procedure, a notice 
under s. 80 of the Code of Civil Procedure is necessary if the suit is filed 
against the State or against a public officer. The controversy has, however, 
been set at rest by the decision of the Supreme Court in Sawat Singhai v. 
Union of India’ where the Supreme Court has pointed out that the scope of 
the inquiry under O. XXI, r. 58, is very limited, and the scope of 
a suit under O. XXI, r. 63, is very much different from and wider than that 
of the investigation under O.X XI, r. 58, because a suit brought under O. XXI, 
r. 63, is concerned not only with the question of possession but also with the 
question of title. Referring to the provisions of s. 80 of the Code of Civil 
Procedure, the Supreme Court pointed out that ‘‘the material words used in s. 80 
are wide and unambiguous; they are ‘express, explicit and mandatory’, and 
it would be diffleult to except from their operation any proceeding which can 
be regarded as a suit against the Government.’’ After referring to the deci- 
sion of the Privy Council in Bhagchad Dagadusa v. Secretary of State for 
Indias in which Viscount Sumner, who spoke for the Privy Council, observ- 
ed that ‘‘the Act, albeit a Procedore Code, must be read in accordance with 
the natural meaning of its words’’ and that ‘‘section 80 is express, explicit 
and mandatory, and admits of no implications or exceptions,’ the Supreme 
Court observed that these observations apply with equal force in dealing with 
the question as to whether a spit under O. XXI, r. 63, is outside the purview of 
s. 80 of the Code. The Supreme Court, therefore, took the view that ‘‘the 
view that suits under O.XXI, r. 68, did not attract the provisions of s. 80 is 
inconsistent with the plain, categorical and unambiguous words used by it.” 
In view of this decision of the Supreme Court, the decisions of the Madras, 
Punjab, Patna and Andhra Pradesh High Courts relied upon by the learned 
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counsel for the appellant cannot be of any essistance to him. The averments 
in the plaint made by the plaintiff and the nature of the reliefs which the 
plaintiff has. asked in the plaint clearly go to show that the plaintiff 
wanta the sale held by the Tahsildar tọ be set aside on the ground 
that there was no attachment of the property effected and that the 
attachment, if any, was illegal As ointed out by the Supreme 
Court in Sawai Singha’s case, while dealing with the question òf 
applicability of s. 80, the question to ask is: is it a suit against the Govern- 
ment or not? and if it is, then s. 80 by the very fores of its words must apply. 
The maim reliefs prayed for in the suit by the plaintiff are against the State, 
defendant No. 1. The suit was, therefore, a suit against the State, and by 
the force, of the very words in s. 80, the provisions thereof would 
be attracted to a suit like the instant one, though the right to 
file a sujt given to the plaintiff was under r. 18(2) of the Rules. We must, 
therefore, reject the contention that since the provisions of r. 18(2) of the 
Rules are analogous to O.XXL r. 63 of the Code of Civil Procedure, a notice 
under s. 80 of the Code wag not necessary. 


It was then contended that defendants Nos. 1 and 2 must be deemed to have 
waived the objection on the ground of proper service of notice. It is urged 
by Mr. Imdadali that the suit contemplated by r. 13(2) of the Rules had to 
be filed within the period of one year and accordingly he had filed the suit 
on February 24, 1964, that is, a little more than five months after his last 
objection was rejected on September 18, 1963. It is urged that defendants 
Nos. 1 and 2 for the first time filed their written statements on April 28, 1965 
ie. after about ten months after they were served. Thus, according to the 
appellant, defendants Nos. 1 and 2 should not have been allowed to raise 
the question of premature filing of the suit when it had clearly resulted in 
prejudice to the plaintiff because if this objection had been taken earlier, 
he could have either withdrawn the suit or if an order rejecting the plaint 
under O. VIL r. 11, was passed earlier, he could have filed a second suit within 
the period of one year contemplated b$ r. 13(2) of the Rules. The argument 
is based on certain observations in Hirachand Himatlal v. Kashinath Thakurys.” 
Now, the record of the case discloses that when the suit was taken up on 
April 25, 1964 no appearance was entered on behalf of defendants Nos. 1 and 2. 
Since, however, some other defendants were not served, the hearing was ad- 
journed to June 22, 1964. On June 22, 1964 the District Government Pleader 
filed a power on behalf of the State of Maharashtra and that power was accept- 
ed. No written statement, however, came to be filed on behalf of 
the State and it appears that for the first time an application for grant of 
time to file a written statement was made and granted on October 28, 
1964. When the suit was again taken up on December 29, 1964 it 
was noticed that defendant No. 1 haa not filled ita written state- 
ment. Thereafter, the suit, however, came to be adjourned from time to time 
because in the meantime defendant No. 4 had died and his legal representa- 
tives had to be served and they were required to file their written statements. 
Issues came to be framed in the suit on March 27, 1965 and the case was fixed 
for arguments on preliminary issues Nos. I and II reproduced above first on 
April 24, 1965 and then on April 27, 1965. It was then adjourned to June 24, 
1965 and on April 25, 1965 an application (exh. 30) came to be made on behalf 
of defendanta Nos. 1 and 2 stating that the written statement duly approved 
had bean received by the District Government Pleader on April 27, 1965 i.e. 
the previous day and the written statement should be accepted. This applica- 
tion was opposed but the trial Court passed an order allowing the application 
as it took the view that the case had not proceeded beyond the stage of issues 
and as evidence had not been recorded no extra expenses were incurred by 
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any party. Thus, it was on April 28, 1965 that for the first time in para. 18 
of the written statement defendants Nos. 1 and 2 took the plea that the suit 
was filed before the expiration of two months next after the notice in writing 
had been delivered to the defendants. It was admitted that the notice under 
s. 80 was issued to these defendants on December 31, 1963. The plaintiff there- 
after amended the plaint on August 10, 1965 and by this amendment it was 
averred that the suit was a continuation of the proceedings before the Revenue 
Authorities and, therefore, the notice under s. 80 of the Code of Civil Proce- 
dure was not required. Alternatively, it was pleaded that defendants Nos. 1 
and 2 had caused inordinate delay in taking the objection as regards the notice 
under s. 80, and since the delay had caused considerable prejudice to the plain- 
tiff, it should be deemed that defendanta Nog. 1 and 2 had waived their right 
to notice under s. 80. On these rival contentions issue No. VII was framed by 
the trial Court. 


The material part of s. 80 of the Code of Civil Procedure provides: 


“No sult shall be instituted against the Government (including the State of Jammu and 
Kashmir) or against a public offloer In respect of any act purporting to be done by such publio 
officer in his official capacity, unit! the eapiration of two months neat after notics in writing has 
been delivered to, or left at the office of—.... and, in the case of a public officer, delivered to 
htm or left at his office, stating the causo of action, the name, description and place of reaidenoe 
of the plaintHff and the relief which he claims; and the plaint shall contain a statement that 
such Dotice has been so delivered or left.” (Italfos ours). 


It has been established by a long series of authorities commencing from Bhag- 
chand’s case (cit. sup.) that the provisions of s. 80 are to be strictly complied 
with and that the words of s. 80 are explicit and mandatory and admit of no 
implications or exceptions. In B.R. Sinka v. State of M.P! the Supreme 
Court set out the circumstances which should be considered in deciding whether 
the provisions of s. 80 have been complied with or not. It was observed in 
para. 4 (p. 1259): 


“The object of the notice under Section 80, Civil Procedure Code is to give to the Govern- 
ment or the public servant concerned an opportunity to reconsider tts or his legel position and 
if that course is fustified to make amends or sottle the clatm ont of Court. The section is no 
doubt imperative; feflure to serve notice complymg with the requirements of the statute will 
ental dismissal of the suit. But the notice must be reasonably construed. Any unimportant 
error or defect cannot be permitted to be treated as an oxcuse for defeating a fust oleim 
In considering whether the provisions of the statute are complied with, the Court must take 
into account the following matters in each case (1) whether the name, description and residence 
of the plaintiff are given so as to enable the authorities to identify the person serving the notloe; 
(2) whether the cause of action and the relef which the plaintiff clatms are set out with 
sufficient particularity, (8) whether a notice in writing has been delivered to or left at the 
office of the appropriate authority mentioned in the section; and (4) whether the suit is 
instituted after the expiration of two months next after notlos has been served, and the plant 
contains a statement that such a notice has been so deltvered or left.” 


There is no doubt that even though the provisions of s. 80 are mandatory, 
the provisions are made for the benefit of the party, namely, the State or the 
public officer, as the case may be, and in a given case it is open to the party 
for whose benefit the provision has been made to waive compliance with 
the requirements of such a provision. It was pointed out by the Privy Council 
in Al, Ar. Vellayan Chettiar v. Government of Madras? that if the atthority 
concerned thinks fit to waive a notice under s. 80 it can do so. Their Lord- 
ships observed (p. 228): 

“there appears to their Lordshtps to be no reason why the notice required to be given 
under s. 80 should not be waived if the suthority concerned thinks fit to watve it. It is for 
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his protection that notice is required : if in the particular case he does not require that protec 
tion and says so, he oan lawfully waive his right.” 


Thess observations have been cited with approval by the Supreme Court in 
Dhirendra Nath v. Sudhir Chandra. The Supreme Court in that case was 
dealing with the question whether the requirements of a mandatory Provision 
can be waived and the provision which their Lordships were considering in 
that case was contained in s. 35 of the Bengal.Money Lenders Act, 1940. In 
para. 7° the following passage from ‘Craies on Statute Law’, 6th edn., p. 269, 
was quoted: 


“‘...As a general rule, the conditions imposed by statutes which authorise legal proceedings 
are treated as being indispensable to giving the court jurisdiction. But if it appears that the 
statutory conditions were inserted by the legislature simply for the security or benefit of the 
parties to the action themselves, and that no public interests are involved, such conditions will 
not be, considered as indispensable, and either party may waive them without affecting the 
jurisdiction of the court.” 


The Supreme Court then observed (p. 1804): 


“...The Judicial Committes in AL. AR. Vellayan Chetiair v. Government of Madras pointed 
cut that there was no inconsistency between the propositions that the provisions of 8. 80 of 
the Code of Civil Procedure were mandatory and must be enforced by the court and that they 
might be waived by the authority for whose benefit they were provided. In that case the 
Judicial Committee held that S. 80 of the Code of Civil Procedure was explicit and mandatory; 
but still it neld that it could be waived by the authority for whose benefit that was provided.” 


It was held in that case that even assuming that s. 34 of the Bengal Money- 
lenders Act was mandatory on a true construction of that section, it was 
clear that it was intended only for the benefit of the judgment-debtor and, 
therefore, he could waive the right conferred on him under that section. Thus, 
though now it is well-settled that in a given case non-compliance with the 
requirements of s. 80 with regard to the service of notice could be waived by 
a party, the question-in the instant case is whether the plaintiff is entitled 
to contend that in view of the delay in filing the written statement, defen- 
dants Nos. 1 and 2 can be said to have waived the requirement of s. 80 of the 
Code that the suit should not be filed until the expiration of two months next 
after the notice had been delivered. It appears to us that it is hardly open to 
the plaintiff in this case to raise any plea of waiver in the light of the provi- 
sions of s. 80. It is no doubt true that defendants Nos. 1 and 2 have filed 
a written statement long after the period of limitation for the suit under r., 13(2) 
of the Rules had expired; but in the written statement itself the objection 
that the suit had been filed before the expiry of the period of two months 
has been taken. A waiver is an intention of relinquishment of a known right. 
It may be express or implicit. It is difficult to see in the instant case where 
admittedly it is not urged that there was any express waiver how the filing 
of the written statement late can amount to an implied waiver. Defendants 
Nos. 1 and 2 had earlier prayed for time to file a written statement. That 
time was once granted. When the time was for the first time granted on 
. October 28, 1964 the period of one year from September 13, 1963 was already 

over. The written statement was filed and taken on record on April 28, 1965. 
When the Court passed an order on a specific application (exh. 80) that the 
written: statement should be accepted it meant that the delay in filing the 
written statement had been condoned by the Court. Where waiver is sought 
to: be-relied upon by a party it is for that party to establish the circumstances 
under which he wants an inference of either express or implied waiver to be 
drawn. The only circumstance relied upon in the instant case is the late fl- 
ing of the written statement. It is difficult for us to see how on this mere 
fact an inference of waiver of the objection can be drawn. It is no doubt 
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true that in Hirachand’s case (cit. sup.) a Division Bench of this Court has 
held that any prejudice to the plaintiff caused by the delay in taking an ob- 
jection with regard to the notice under s. 80 of the Code of Civil Procedure 
would result in the defendant being deemed to have waived his right to notice. 
But at the same time the Division Bench has made it clear that delay, how- 
ever long, would not necessarily by itself be a ground for holding that he has 
waived it. There the objection was not that the suit was filed before the 
expiry of the period of two months prescribed by s. 80. That was a case 
in which the objection related to the want of notice itself and the objection 
was not taken until two years after the issues were first framed, and the Court 
took the view that by that time the plaintiff’s rights under the Specific Relief 
Act were barred and, therefore, the inference of waiver was drawn. Apart 
from the fact that the decision in that case turned on its own facts, we may 
refer to the decision of the Privy Council in Al. Ar. Vellayan Chetitar’s case 
(cit. sup.) in which it was pointed out that even though a plea of want of 
notice is not taken earlier, there can be no estoppel against the party from 
taking the plea at a later stage. The facts in Al. Ar. Vellayan Chetttar’s case 
show that the plaintiff in that case had initially filed a suit to which s. 80 of 
the Code of Civil Procedure applied, in a wrong Court, and in the written 
statement the defendants had not taken any objection to the notice but was 
content to object to the maintainability of the suit on the ground of want of 
jurisdiction. Subsequently the suit was instituted in the proper Court, and 
the defendants raised a plea that the suit notice was not in accordance with 
law and the suit was, therefore, not maintainable. An issue about the waiver 
of the notice was raised and another issue as to whether the defendants were 
estopped from contending that mo proper notice of suit was given to them 
was also raised. These issues were decided in the favour of the plaintiffs by 
the trial Court, but in appeal the decision was reversed by the High Court. 
The plaintiffs, therefore, went in appeal to the Privy Council. It waa œœn- 
tended before the Privy Council that since in the written statements filed in 
the Court in which the suit was originally filed the defendants did not deny 
the averments of the plaintiffs that the defendants had been given proper 
notice, they must be taken to have admitted the averments and that the im- 
plication of this implied admission was that they waived their right to a 
proper notice, or alternatively, that by the implied admission the plaintiffs 
were induced to act upon the assumption that a proper notice had been given, 
so that the defendants were estopped from denying that fact. Rejecting this 
contention the Privy Council observed (p. 229): 


t....It come, therefore, to no more than this, that in a sult which was wrongly brought in 
che Court of the District Munslf the respondents were content to rely on want of jurisdiction 
for one reason only when two reasons were available. They were successful in the plea which 
they raised. On the suit being instituted in the Court of the Subordinate Jugde—and for this 
purpose it is immaterial whether the suit is to be regarded as a new suit or the old suit re-instl- 
tuted in another Court—they at once raised the plea on which they have ever since relied. 
Their Lordships see no reason why they should not do so. The plaintiffs were in error through- 
out in instituting a suit which s. 80 prohibited. The respondents were under no duty to them 
to point out their error. They might have been negligent m their own interest In not raising 
the plea at an earlier stage, but negligence cannot give rise to ap estoppel unless there is a 
duty of care.”’ 


These observations, therefore, indicate that merely because an objection with 
regard to non-compliance with the provisions of g. 80 has been taken late, 
an inference of waiver cannot be drawn, and in the instant case defendants 
Nos. 1 and 2 were not duty bound to point out to the plaintiff the fact that 
his suit has been filed prior to the expiration of the period of two months 
contemplated by s. 80 at a stage earlier than the filing of the written state- 
ment. 
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The question which essentially arises in this case is not one of waiver in 
the true senge of the term. The question reslly is: Could the suit have been 
instituted on the day it has been so instituted by the plaintiff? In our view, 
s. 80 clearly bars a suit being instituted befcre the expiration of two months. 
next after the notice has been delivered. The bar under s. 80 is against the 
institution of the suit itself. Section 80 sp2cifles the period after which a 
suit to which s. 80 applies can be instituted. The words ‘‘until the expiration 
of two months next after notice in writing bas been delivered to, or left at” 
are not without significance. The effect of these words in s. 80, therefore, 
clearly is that unless the period of two monzhs next after the delivery of the 
notice. either to the Government or to the public officer concerned expires, 
the section prohibits the institution of the suit. Therefore, filing of a suit 
before the expiration of two months next after the notice has been delivered 
is prohibited by the mandatory provisions of g. 80 of the Code. There does 
not seem to be any power or jurisdiction in the Court to entertain such a suit. 
To that extent, the matter clearly relates to the jurisdiction of the Court to 
entertain the suit, and in such a case the question of waiver either by ‘the 
State Government or by the public officer canrot arise. Under O. VIL, r. 11(d) 
it is obligatory on the Court to reject the plaint where the suit appears from 
the statement of the plaint to be barred by any law. Thus, in a case where 
the suit is filed before the expiration of tho period of notice contemplated 
by s. 80, there is no alternative for the Court but to reject the plaint under 
O.VU, r. 11 (d) of the Code of Civil Procedure. 

In the view which we have taken we are supported by the decisions of the 
Punjab and the Patna High Courts. In B.L. Chopra v. Punjab State! a 
Division Bench of the Punjab High Court held that where a notice of suit 
was given on September 18, 1953 and the suit was instituted on November 
18, 1958, the suit was barred by s. 80 of the Code of Civil Procedure. It was 
observed that the only proper way to look st the matter is to take complete 
two months next after delivery or service cf the notice which can only be 
excluding the day on which such service or delivery is made. Since in the 
view of the Division Bench the day on whick the notice was served had to be 
excluded the suit was premature by a day acd was liable to be dismissed. In 
Lakshmi Narain v. Union of India! the notic2 was given on May 11, 1953 and 
the suit was filed on July 11, 1958. It was held that the suit could not have 
been instituted on July 11, 1953 and that it was premature. 

The learned counsel for the appellant has brought to our notice a decision 
of the Kerala High Court in Nant Amma v. State of Kerala.° The facts in 
that case show that a revenue sale having been cancelled by the Collector tha 
plaintiff issued a notice under s. 80 of the Ccde of Civil Procedure on October 
29, 1952 and instituted a suit on November 10, 1952 long before the expira- 
tion of two months of service of the notice. The suit remained pending for 
almost five years, and a question of defect of the institution of the suit having 
been raised by the State under s. 80 of the Code of Civil Procedure, the Sub- 
ordinate Judge held the suit unsustainable ard dismissed the same without ad- 
verting even to the alternative claim to enforce the hypothecation. The learned 
single Judge of that Court observed that thz section has to be viewed only as 
indicative of the time for presentation of a plaint in a suit against Govern- 
ment or a publie officer, and he took the view that as the dismissal of a suit 
on the ground of premature institution will not bar a second suit after ma- 
turity, to dismiss the present suit so as to compel the plaintiff to file a second 
suit almost immediately would be a meaningless formality tending only to 
multiplicity of proceedings, and it was held that there was nothing in s. 80 
expressly affecting the jurisdiction of the Court to try suits instituted be- 
fore the expiry of the period prescribed therein. With respect to the learned 
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Judge, in the view which we have taken that s. 80 prohibits the institution 
of the suit itself we are not inclined to follow the Kerala view. We might 
also refer to the observations of the Supreme Court extracted earlier from 
B.E. Sinka’s case in which it was pointed out that in considering whether 
the provisions of s. 80 have been complied with or not, one of the circumstances 
which the Courts have to consider is whether the suit is instituted after the 
expiration of two months next after notice has been served. Having regard 
to the imperative words of s. 80, we are of the view that however bard tha 
result may be, the Court does not have jurisdiction to entertain a suit filed 
before the expiry of the period specified therein. The question of prejudice 
to the plaintiff is wholly irrelevant in view of the imperative words of s. 80. 


The result, therefore, is that the appeal fails and is dismissed with costs. 
Appeal dismissed, 


[ NAGPUR BENCH ] 


Before Mr. Justica Chandurkar and Mr. Justice Shah. 


THE ASSISTANT REGIONAL DIRECTOR-IN-CHARGE, EMPLOYERS’ 
STATE INSURANCE CORPORATION, NAGPUR 


v. 
THE MODEL MILS NAGPUR LTD.* 

Employees’ Siats Insurances Act (XXXIV of 1948), Secs. 734, XIDÝ, 40, 41, Sch, [Factories 
Act (LXIII of 1948), Secs. 79, 80, 81— Amount paid by employer to employess towards autho- 
rised lsave—-Whather such amount to be included in ‘‘total wage WI” for purposes of computing 
employer's share of special contribution under s. 77.4, Employees’ Stais Insurance Act. 

Payments made by an employer to his employees towards authorised leave as per the 
provisions of ss.'72 to 81 of the Faotories Act, 1948, are not wages as defined by the 
provisions of s. 2(22%) of the Employees’ State Insurance Act, 1948, before its amendment 
by Act 44 of 1966, Consequently, amounts so paid to the employees for the leave period 
cannot be considered as wages for the purposes of computation of the employer's special 
contribution under s. 78A of the Employees’ State Insurance Act. 

Bala Subrahmanya v. B.C. Patil- Bombay Gas Co. v. Kulkarné® and Bratikmatte & Co. 
v. N. S. I. Corpn.,* referred to. 


V.G. Hardas, for the appellant. 
H.W. Dhabe, for respondent No. 1. 


SHAH J. These two frst appeals under s. 82 of the Employees’ State In- 
surance Act, 1948, (hereinafter referred to as ‘‘the Insurance Act’) arise 
out of the orders passed on applications filed by the respondents under a. 75 
of the said Act in the Employees Insurance Court, Nagpur. The fasts are 
few and not in dispute. Respondent No. 1 in both the appeals is the Model 
Mills, Nagpur, which is a limited company and is covered by the Employees 
State Insurance Scheme and, according to the provisions of the Act and the 
Rules framed thereunder, it is required to contribute its own share under the 
provisions of the scheme. There is no dispute that the company has been 
paying its contributions regularly according to the provisions of the Act. 
However, a dispute arose as to whether the amount paid to its employees to- 
wards the authorised leave which they enjoy under the provisions of as. 79 
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and 80 of the Factories Act, 1948, has to be included in the total wage bill 
of the employer for the purposes of computing its share of special contribu- 
tion under s. 73A of the Insurance Act. This dispute raised by the Company 
related to a period upto June 17, 1967 which was a period prior to the amend- 
ment of the definition of the word ‘wages’ in s. 2(22) of the Insurance Act 
whereby the words ‘‘any payment made to an employee in respect of any period 
of authorised leave, lockout, strike and layoff’? were added in the definition 
of ‘wages’. In view of the failure of the company to take into account the 
payments made to its employees towards the authorised leave, the appellant 
who is the Assistant Regional Director-in-charge, Employees’ State Insurance 
Corporation at Nagpur, demanded an additional sum of Rs. 45,181 by way of 
special contribution for the period from January 1, 1959 to June 30, 1967. 
The company, however, denied any such liability and approached the Emplo- 
yees Insurance Court for directions by making gpplications under s. 85 of the 
Insurance Act. Besides the contention that the amounts paid to the em- 
ployees in respect of the authorised leave period could not be included in the 
total wage bill for the purpose of s. 73A of the Insurance Act, there were other 
subsidiary contentions raised with regard to its liability for certain periods. 
It was contended by the company that the Mill was taken over by the Autho- 
rised Controller and a scheme of composition for the settlement of the liabi- 
lities of the company as on July 17, 1959 was sponsored by the Authorised 
Controller before the High Court at Bombay. The said scheme was sanc- 
tioned by the High Court by order dated July 26, 1962. On these facts, it 
was urged that in any case, the liabilities of the company in respect of its 
affairs prior to July 17, 1959, could be settled only in terms of the scheme 
approved by the High Court. It was contended that im view of the scheme 
sanctioned by the High Court the proper forum for recovery regarding the 
claim for contribution upto July 17, 1959 was the High Court. It was also 
contended that the Mill remained closed from April 6, 1959 to October 23, 
1959 and as such it was exempt from the applicability of the Act for the afore- 
gaid period. It was lastly contended that in view of the provisions of s. 77 
of the Act, the demand for recovery of the arrears prior to the period of the 
filing of such applications was time barred. 


The appellant by his written statement contended that the demand for the 
contribution made by him was legal and proper. According to him, the def- 
nition of wages in s. 2(22) ofthe Insurance Act even before the amend- 
ment included payments made by the company to its employees towards autho- 
rised leave. According to him, the amounts paid by the company on account 
of leave with wages were wages within the meaning of the said definition and 
the company had suppressed the said amounts paid by it and had thus manag- 
ed to escape ita liability to pay contribution on that amount. He denied that 
any part of the demand made from the company was barred by limitation. 
He also denied the contentions of the company about its liability to pay con- 
tribution for the period covered by the High Court scheme and the time 
during which the Mill was closed. As common questions of law and facts arose in 
the two applications they were disposed of by a common judgment by the 
learned Judge. He held that under the definition of wages as it stood be- 
fore the amendment the company was not liable to pay employer’s special 
contribution on the amount of leave with wages paid to the employees and as 
such till the definition of wages was amended, they could not be asked to pay 
such amount. As regards limitation, he held that no part of the claim was 
barred by limitation under s. 77 of the Insurance Act. The learned Judge 
accepted the contention that the liabilities of the company for the period from 
January 1, 1959 to July 17, 1959, were required to be settled in terms of a 
scheme approved by the High Court and held that the appellant will have to 
approach the High Court for his claim in that behalf. It was conceded by 
both parties before him that the company would be exempt from the applica- 
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tion of the Act for the period during which the Mill was closed. In the view 
taken by him on the interpretation of the definition of ‘wages’ in s. 2(22) the 
learned Judge held that the appellant could not claim special contribution on 
the amount of leave with wages for the period prior to June 17, 1967. 

We may state at the out set that Mr. Dhabe, the learned counsel appearing 
for the company, did not challenge the finding of the trial Court that the 
demand for the employer’s special contribution was not barred by limitation 
under s. 77 of the Insurance Act. Mr. Hardas, the learned counsel appearing 
for the Assistant Regional Director, however, tried to contend that the learned 
Judge was in error in holding that the company’s liability towards its spe- 
cial contribution was required to be settled only in terms of the scheme sanc- 
tioned by the High Court and that the proper forum for that purpose would 
be the High Court. Now, it is undisputed that a scheme was sanctioned by 
the High Court and as per the scheme all the liabilities of the applicant com- 
pany in respect of its affairs prior to July 18, 1959, were required to be set- 
tled in terms of the scheme approved by the High Court. The appellant was 
party to those proceedings. If that is so, we do not see how the Insurance 
Court could decide a dispute as regards that amount particularly when the 
Corporation was a party to the scheme. 

The principal question that requires to be determined in this case, however, 
is whether the payments made by the company to ita employees towards leave 
were covered by the definition of wages in s. 2(22) of the Insurance Act prior 
to amendment. The definition of wages in s. 2(22) before its amendment by 
Act No. 44 of 1966, which came into force on January 28, 1968, was as fol- 
lows: 

‘Wages’ means all remuneration paid or payable tn cash to an employes, if the terms of 
the contract of employment, express or implied, were fulfilled and includes other additional 
remuneration, if any, paid at intervals not exeeeding two months, but does not inohude— 

fa) any contribution paid by the employer to any pension fund or provident fand, or under 
this Act; 

(b) any travelling allowance or the value of any travelling concession; 

(c) any sum peld to the person employed to defray special expenses entailed on him by 
the natare of bis employment ; or 

(d) any gratuity payable on discharge;” 

By the Amending Act 44 of 1966 ‘‘any payment to an employee in respect 
of any period of authorised leave, lockout, strike, which is not illegal or lay- 
off” was included in the definition of wages. In view of this amendment, 
the liability of the company to pay special contribution on the amounts paid 
to the employees in respect of the period of authorised leave cannot be disput- 
ed from the date of the amendment. 

In order to appreciate the rival contentions, it would be'relevant to con- 
sider the scheme of the Insurance Act. It is an Act to provide benefit to 
employees in case of sickness, maternity and employment mjury and such other 
benefits. Chapter IV, which consists of ss. 38 to 45B, deals with contribu- 
tions to be made by both the employer and the employees. Section 88 provides 
that ‘‘all employees in factories or establishments to which the Act applies 
ahall be insured in the manner provided by the Act.” Sub-section (1) of 
8. 89 enjoins the employer to pay the contribution to the corporation which is 
comprised of the contribution payable by the employer as well as the con- 
tribution payable by the employee. Sub-section (2) of s. 89 inter alta provides 
that such contributions have to be paid at the rate specified in the first schedule. 
Under sub-s. (3) of s. 39, it is provided that ‘‘a week shall be the unit in res- 
pect of which all contributions shall be payable under this Act.’’ Section 40 
inier dlia provides that the principal employer shall pay in respect of every 
employee, whether directly employed by him or by or through an immediate 
employer, both the employer’s contribution and the employee’s contribution. 
Sub-section (2) of s. 40 gives a right to the principal employer ‘‘to recover 
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from the employer, the employee’s contribution by deduction from his wages 
and not otherwise.’’ Section 41 relates to the rights of the principal emplo- 
yer who has paid contribution in respect af an employee employed by or 
through an immediate employer, to recover the amount of the contributions 
go paid (that is to say the employer’s contribution as well as the employee’s 
contribution, if any) kon the immediate employer, either by deduction from 
any amount payable to him by the principal employer under any contract, 
or as a debt payable by the immediate employer. Sub-section (2) of g. 41 
gives a right to the immediate: employer to recover the employee’s contribu- 
tion from the employee employed by or through him by deduction from wages 
and not otherwise, but subject to the conditions specified in the proviso to 
gub-s. (2) of s. 40. Before the amendment by the Act 44 of 1966 there was 
an explanation to s. 41 which is of some relevance. This explanation reads: 

‘for the purposes of sections 40 and 41, wages shall be deemed to include payment to 
an employee in respect of any payment of authorised leave, lockout or legal strike.” 


By the Amending Act 44 of 1966, this explanation has been omitted while the 
Payments made on account of authorised leave and such other matters have 
been included in the definition of wages as has been indicated above. Chap- 
ter V of the Insurance Act deals with the benefits which the employees would 
be entitled to under the Act. It is unnecessary to refer to them as they are 
not relevant to decide the point in issue. We may then refer to the provisions 
of s. 78A in Chapter VA which deals with the transitory provisions. We may 
notice that the liability to pay the employees’ contribution under the provi- 
sions of s. 39, has been substituted by providing for its liability to pay em- 
ployer’s special contribution under s. 73A. It would thus appear that so long 
as the provisions of s. 73A are operative the employer is not liable to pay 
the employer’s contribution which it would have ordinarily paid under the 
provisions of s. 39 of the Act. This is made clear by the provisions of 
sub-as. (J) and (2) of s. 73A." Subsection (Z) of s. 78A provides that sgo 
long as the transitory provisions contained in Chapter VA were in force, the 
principal employer shall, notwithstanding anything contained in the Act, pay 
to the Corporation a special contribution (hereinafter referred to as’the em- 
ployer’s special contribution) at the rate specified under subs. (3). Sub 
section (2) makes it clear that this special contribution which the employer 
has to pay is in lieu of employer’s contribution payable under Chapter IV. 
Sub-section (3) lays down that the employer’s special contribution shall con- 
sist of such percentage, not exceeding five per cant. of the total wage bill of 
the employer, as the Central Government may, by notification in the Official 
Gazette, specify from time to time. There is an explanation to s. 783A which 
defines the expression ‘‘Total wage bill’’ in s. 73A. ‘‘Total wage bil” means 
the “total wages’’ which have accrued due to employees in a factory or esta- 
blishment in respect of such wage periods as may be specified for the purposes 
of this section by the Central Government by notification in the Official Gazette. 
Sub-section (4) of s. 734 makes a provision as to the periods or intervals when 
the employer’s special contribution shall fall due. A power is given to the 
Central Government to fix such period or intervals. 

We may lastly refer to Schedule I of the Insurance Act which relates to the 
computation of employees’ contribution and employer’s contribution payable 
under s. 39 of the Act. The schedule shows that both the employer and the 
employees have to pay their contribution in different proportion as laid down 
in the table. Paragraph 1 of Schedule I shows that the amount of weekly con- 
tribution payable in a contribution period in respect of an employee shall be 
calculated with reference to the average daily wages during the first wage period 
in respect of that employee ending in such contribution period. Paragraph 
2 makes a provision as to what should be considered to be average daily 
wages of an employee and different categories of such employees have been men- 
tioned therein. Explanation III to para. 2 expressly states that except as pro- 
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vided by regulations, wages, pay, salaries or allowances paid in respect of any 
period of leave or holidays-other than the weekly holidays shall not be taken 
into account in calculating wages. Explanation IV defines ‘wage period’ to 
mean the period in respect of which wages are ordinarily payable whether in 
terms of the contract of employment, express or implied, or o i 

It would thus be clear that the question, as to whether the leave with wages 
should be included in the total wage bill for the purposes of computing the 
employer’s special contribution under s. 78A, would depend on the construction 
of the definition of ‘‘wages’’ contained in s. 2(22) of the Insurance Act. We 
would, therefore, proceed to examine the definiion of ‘wages’ contained in 
s, 2(22) of the, Insurance Act. This definition consists of three parts. The 
first part shows that ‘wages’ means all remuneration paid or payable in cash 
to an employee, if the terms of the contract of employment, express or implied, 
were fulfilled. The second part deals with other additional remuneration, if 
any, paid at intervals not exceeding two months and this is to be considered as 
‘wages’. The last part deals with the negative aspect and expressly states that 
the items contained in cis. (a) to (d) will not be included in the term ‘wages’. 
We are really concerned in this case with the interpretation of the first Part. 
The question is whether payments made for the authorised leave or in other 
words the payments made as leave with wages can be considered to be ‘wages’ 
as defined in the first part. Even as regards the first part of the definition 
of ‘wages’ in s. 2(22), three conditions must be satisfied before a payment 
can be said to be included therein. Firsly, it must be a remuneration; secondly, 
guch remuneration must be paid or payable in cash to the employee, thirdly, it 
must be paid or payable if the terms of the contract of employment express or 
implied were fulfilled. Béfore amounts paid for the period of authorised leave 
to an employee could be considered as being included in the definition of ‘wages’, 
all these three conditions must be satisfied. It must be shown that such pay- 
ment is by way of remuneration. It must also be shown that the remuneration 
80 paid or is payable in cash and lastly it should be paid or payable if the terms 
of the contract of employment were fulfilled. — 

It is urged by Mr. Hardas that although there is no express contract or agree- 
_ ment as regards the payment for the leave period to an employee, there is a 

statutory obligation in that behalf contained in ss. 79 and 81 of the Factories 
Act. It is also urged by him that m view of these statutory provisions, it must 
be held that the payment of leave with wages must be considered as remunera- 
tion for the purposes of definition of ‘wages’ in the Insurance Act. Sections 79 
to 81 of the Factories Act relate to the rights of the employee or the worker 
to get leave with wages. As considerable reliance has been placed on the said 
provisions of the Factories Act, it will be necessary for us to consider in some 
detail the said provisions. The scheme of s, 79 appears to be that a worker who 
has worked for a particular period in the previous year shall be allowed during 
the subsequent calendar year leave with wages for a number of days calculated 
at the rate mentioned urfder this section. Sub-section (J) shows that the 
worker who has worked for a period of 240 days or more in a factory during 
a calendar year has to be allowed during the subsequent calendar year leave 
with wages for a number of days calculated at the rate of, (i) if an adult, 
one day for every twenty days of work performed by him during the previous 
calendar year and (ii) if a child, one day for every fifteen days of work per- 
formed by him during the previous calendar year. Explanation 1 inter aka 
provides that in certain cases such as lay off, maternity leave, it shall be deemed 
to be days on which the worker has worked in a factory for the purpose of 
computation of the period of 240 days or more, but he shall not earn leave 
for these days. Sub-section (3) of s. 79 provides that if a worker is discharg- 
ed or dismissed from service during the course of the year he shall be entitled 
to leave with wages at the rates laid down in subs. (/) even if he has not 
worked for the entire period specified in subs. (7) or subs. (2) entitling him 
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to earn leave. Sub-section (5) makes a provision for carrying over the leave 
earned by the worker during the previous year if he has not enjoyed the 
leave during the year in which he could have enjoyed the leave. However, 
there is a restriction on the total number of days of leave that may be carried 
over to a subsequent year and it cannot exceed thirty days in the case of an 
adult or forty days in the case of a child. There is also a proviso that he is 
entitled to the unavailed leave withont any limit, if he has applied for leave 
with wages but has not been given such leave in accordance with any scheme 
laid down in sub-ss. (8) and (9). Sub-section (6) also makes it clear that the 
number of times in which leave may be taken during any year shall not ex- 
ceed three. Sub-section (7) relates to the case where the worker intends him- 
self to avail leave with wages due to him to cover a period of illness. In such 
a case, the admissible wages have to be paid within the prescribed period. 
Subsection (177) provides for the contingency where the services of the em- 
ployee are terminated by the employer before he has taken the entire leave 
to which he was entitled. Under this sub-section the employer is made liable 
to pay for the leave period if his services are terminated by the employer 
before he has taken the entire leave to which he is entitled, or if having 
applied for and having not been granted such leave, the worker quits em- 
ployment before he has taken such leave. Section 80 relates to the computa- 
tion of wages during leave period. Sub-section (Z) thereof provides that for 
the leave allowed to him under s. 79 a worker shall be paid at a rate equal 
to the daily average of his total full time earnings for the days on which he 
worked during the month immediately preceding his leave exclusive of any 
overtime and bonus but inclusive of dearness allowance and the cash equi- 
valent of the advantage accruing through the concessional sale to the worker 
of foodgrains and other articles. Sub-section (2) provides for the computa- 
tion of the cash equivalent of the advantage accruing through the conces- 
sional dale to the worker of foodgrains and other articles. Lastly s. 81 which 
makes a provision regarding payment in advance in certain cases lays down 
that a worker who has been allowed leave for not less than four days in the 
case of adult and five days in the case of a child shall, before the leave begins, 
be paid the wages due for the period of the leave allowed. In view of these 
statutory provisions it is undoubtedly true that the employee in a factory 
is entitled to earn leave as laid down in these provisions and is also entitled to 
wages for such leave period. The question for consideration, however, would 
be whether such payment provided for in ss. 79 to 81 of the Factories Act 
can be said to be remuneration within the meaning of the definition of wages 
in s. 2(22) for the purposes of the Insurance Act. Now the dictionary mean- 
ing of the word ‘‘remuneration’’ ig recompense or reward. It is payment 
by way of recompense for services rendered. In this connection, we may 
refer to the decision of the Supreme Court in Bala Subrahmanya v. B.C. Patt! 
where it is observed (p. 619): 
‘*...Remuneration is only a more formal version of ‘payment’ and payment is a recom- 
pense for service rendered.” 
Admittedly, the employee is recompensed for the services rendered by him 


when he is paid wages for the day or the month for which he has worked.- 


But then the question arises whether the provisions incorporated in the Fac- 
tories Act, which entitled the employee to earn certain quantum of leave be- 
cause he has worked in the factory in the previous year, can be said to be a 
recompense for the services rendered by him. It cannot be seriously dis- 
puted that the provisions relating to grant of leave with wages really provide 
for a benefit given to an employee for having worked for a particular number 
of days in the past. It is to be noted that it is quite possible in a given case 
that the employee who has earned the leave on the basis of his services ren- 
dered by him in the past may not avail of that benefit or concession given to 


1 [19358] ALR. 8.C, 518, s.c. 60 Bom. L.R. 948. 
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him under-the Act. This may, for instance, arise in the case where the em- 
ployee retires from service voluntarily without making an application ‘for. 
leave. Such a contingency may also arise where age of superannuation i8 
prescribed under the standing orders of the factory and he may not have 
made an application for grant of leave which he has earned during the con- 
tinuance of his service. The fact that the employee may or may not choose 
to exercise his right to take leave is a circumstance to indicate that leave with, 
wages contemplated by ss. 79 and 80 of the Act are in the nature of a benefit 
which the employee earns on account of his having rendered services in the 
past.. In this connection, it would be useful to refer to the observations of 
this Court in the case of Bombay Gas Co. v. Kulkarni? The question in- 
volved in that case was whether the workman was entitled to the benefit under 
the Industrial Disputes Act in respect of the amount to which he would be en- 
titled for the privilege leave. It has been observed in that case: 

- + “Tt is well-known that privilege leave is a sort of benefit granted to an employee so that 
he msy recoup health after a long period of work and return to work refreshed. In short, it 
is a benefit which would have little meaning If it werenot to be actually enjoyed by the worker 
and instead the worker were to be given a monetary privilege. This is the fundamental basis” 
for the grant of the benefit of privilege leave and henoe it is implicit in the nature of such benefit 
end the purpose for, which it is granted that it ought not to be allowed to be converted into 
Money exoept perhaps when ultimately the worker retires with privilege leave to his credit. 
Normally privilege leave is, by its very nature and purpose, a benefit to be enjoyed and not to 
be enoashed.” 

Hven in the case governed by the provisions of s. 79 of the Factories Act, it 
seams to be clear that the employee is not entitled to convert his earned leave 
into a monetary benefit by working during the leave period. If appears to 
us that the employee earns the benefit of leave with Wages by virtue of his 
working for a particular minimum number of days in the preceding year. 

Enjoyment of such leave by the employee which has been earned by bhim would, 
in our opinion, be nothing but a benefit flowing from the statutory provisions 
of as. 79 and 80 of the Factories Act. It is also significant that although at 
the end' of the year, the number of days earned by the employee by way of 
leave becomes certain still he does not automatically get the payment thereof 
at the end of the year. It is a contingent payment circumscribed by the con- 
ditions prescribed in s. 79 of the Act and in most of the cases it is left to 
the will of the employee to ask for such leave. It may be that the employee 
earns leave tby reason of the fulfilment of the statutory requirements of s. 79 
of the Factories Act and we may assume that he earns the leave by reason 
of fulfilment of the contract of employment subject to the provisions of s. 79 
of the Act, but the payment made on that account arises on account of the 
bereft earned by the employee and is not by way of remuneration. The 
concept of leave with wages as envisaged by the provisions of s. 79 cannot be 
included in remuneration within the meaning of the term ‘wages’ in s. 2(22) 

of the Insurance Act. Under the proviso to sub-s. (6) of s. 79 of the Fac- 
teries Act the number of times for which leave may be taken during any year 
shall not exceed three. Thus, although the employee has worked for the re- 
quisite period during the past year, his right to enjoy the benefit due to him 
to get leave with wages cannot be exercised by him for more than three times 
during any year. 

It is urged on behalf of the appellant that the phrase ‘leave with wages’ in 
gs. 79 and 80 of the Factories Act shows that the wages to be paid during the 
leave period are to be considered as ‘wages’. Merely because the word ‘wages’ 
has been used in describing the leave benefits to which an employee is entitled, 
it cannot be said that such an expression would also be deemed to fulfil the 
requirement of wages contained in s. 2(22) of the Insurance Act. The Fac- 
tories Act itself does not define the expression ‘leave with wages’ or the word 
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‘wages’. The provisions only mean that the employee would be entitled to 
get certain amounts for the leave period although he does not render any ser- 
vices to the employer during such period. l 

Turning to the provisions of the Insurance Act itself, it is worthwhile re- 
ferring to the Explanation contained in s. 41 of the Act. The Explanation 
specifically provides that ‘‘for the purposes of ss. 40 and 4], wages shall be 
deemed to include payment to an employee in respect of any period of autho- 
rised leave, lock-out or legal strike”. If the Legislature intended that the 
definition of the word ‘‘wages’’ in s. 2(22) should also include the payment 
made to the employee in respect of the leave period, there was no need what- 
soever for enacting such an Explanation to s. 41. The inclusion of the Hr- 
planation for the purposes of ss. 40 and 41 of the Act would indicate that 
the payment for the period of the authorised leave is not ‘wages’ within the 
meaning of the definition of the word ‘wages’ in s. 2(22). This Explanation 
fell for consideration before the Supreme Court in Brasthwasie & Co. v. E.S.I. 
Corpn. wherein it is observed as follows (p. 416) : 

t‘... Tho Explanation lays down that for the purposes of sections 40 and 41, wages shall be 
deemed to include payment to an employee in respect of any period of authorised leave, lock-out 
or legal strike. It appears tousthat the High Court committed an error in applying this legal 
fibtion, which was meant for sections 40 and 41 of the Act only, and extending it to the defini- 
tion of wages, when dealing with the question of payment in the nature of Inam under the 
Soheme started by the appellant. The fiction in the Rocplanation was a very limited one and 
it only laid down that wages were to be deemed to include payment to an employee in respect 
of any period of authorised leavo, lock-out or legal strike. It did not lay down that other pay- 
ments made to an employee under other clroumstances were also to be deemed to be wages. A 
legal fiction is adopted in law for s limited and definite purpose only and there is no justification 
for extending it beyond the purpose for which the legislature adopted it. In The Bengal 
Immunity Company Limited v. The State of Bihar! this Court, dealing with the Explanation to 
Article 386 (7) of the Constitution, aa it existed before 11th September, 1086, held :—~ 

‘.... Whichever view is taken of the explanation it should be limited to the purpose the’ 
Constitution makers had in view when they incorporated it in clause (1). It is quite obvious 
that it created a legal fiction. Legal fictions are oreated only for some definite purposo’. 
Applying the same principle, we have to hold that the Explanation to Section 11 is not to be 
utilized for interpreting the general definition of ‘wages’ given in Seotion 2(&%) of the Act and 
is to be taken into scoount only when the word ‘wages’ requires interpretation for purposes 
of seotons 40 and 41 of the Aot.” 

It would thus appear that the explanation to s. 41 was incorporated to introduce 
a fiction for the purpose of se. 40 and 41. 

Sections 40 and 41 deal with the rights of the principal employer to re- 
eover from the employee the employee’s contribution by deduction from his 
wages as well as to recover contribution from immediate employer either by 
deduction from any amount payable to him by the principal employer under 
any contract, or as a debt payable by the immediate employer. Sub-section 
(2) of s. 41 also provides that the immediate employer is also entitled to re- 
cover the employee’s contribution from the employee employed by or through 
him by deduction from wages. The explanation has been included to serve 
the purpose of conferring a right on the employer to recover the employee’s 
contribution paid by the employer on behalf of the employes even from the 
amount which the employer is liable to pay to the employee towards the au- 
thorised leave, lock-out or legal strike. We may also refer to the provisions 
of Explanation LIT contained in Schedule I of the Insurance Act which pro- 


vides that 
“Exoept as provided by regulations, wages, pay, salaries or allowances paid in respect of 
any period of leave or holidays other than the weekly holidays shall not be taken into account 


in oslenlating wages”. 
3 [1968] A.I.R. 8.C. 418. 4 [1955] 2 S.C.R. 608, at p. 646. 
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This is consistent with the definition of ‘wages’ contained in a. (22) of the Act. 
This Explanation clearly provides that it is only when a regulation is framed by 
the Corporation under s. 97 of the Act that the payments made in respect of the 
period of leave can be taken into account for computing the contribution of 
the employer or the employee under s. 39 of the Act. It is urged by Mr. Har- 
das that the Explanation to s. 41 has been incorporated because of ‘the Hx- 
planation IJI provided to Schedule I of the Act. According to him if Expla- 
nation HI was not provided, the Legislature would not have incorporated the 
Explanation in s. 41 of the Act. It is also urged by him that the fact that 
Explanation II which is incorporated in Schedule I shows that the definition 
contained s. 2(22) is wider and the Legislature has restricted ita implications 
by providing Explanation II. We do not see any force in this submission. 
Schedule I is principally intended for the purpose of computation of the con- 
tributions to be paid by the employer and the employee for the purposes of 
s. 39 of the Act. As the provision is intended for the purposes of calculation 
of the contributions respectively payable by the employer and the employee, 
the Explanation only indicates what should be left out of consideration at the 
time of such calculation. Far from supporting the contention of Mr. Hardas 
that this provision indicates that the definition of wages in s. 2(22) was in- 
tended to include the payment for the authorised leave, in our view, it goes 
to show that the provision is made consistent with the meaning of the word 
‘wages’ contemplated by the Act. We must not forget that Schedule I pres- 
cribes the mode of calculation and, therefore, the Legislature has indicated 
that the payments made in respect of the period of leave should be left out of 
consideration. 

It is strongly urged by Mr. Hardas that the provisions of s. 73A them- 
selves indicate that for the purposes of computation of the employer’s special 
contribution whatever amounts are paid by him to the employees must be 
taken into account. He points out that sub-s. (3) of s. 73A. states that the 
employer’s special contribution shall consist of such percentage not exceed- 
ing 5 per cent. of the total wage bill of the employer. Explanation also de- 
fines the expression ‘‘Total Wage Bil”. This expression ‘‘Total wage bill’’ 
found in sub-s. (3) has been defined in the Explanation to mean the ‘‘total 
wages’’ which have acerued due to the employees in a factory or establishment 
in respect of such wage periods as may be specified for the purposes of this 
section by the Central Government. It would thus be clear that-what has to 
be considered is the ‘wages’, which accrued due to the employees which fall 
within the definition contained in s. 2(22). The expression ‘total wage bill’ 
cannot be construed de hors the provisions of s. 2(22). The mere expression 
‘total wage bill’’ therefore cannot advance the contention of Mr. Hardas. 
Ultimately what has to be found out is whether a particular amount paid by 
the employer to his employee are ‘wages’ as defined in s. 2(22) of the Act. 
In the view we have taken, it cannot be said that the payment made by - the 
company to ita employees towards the authorised leave as per the provisions 
of ss. 79 to 81 of the Factories Act are wages as defined by the provisions of 
g. 2(22) of the Employees State Insurance Act before its amendment by Act 
No. 44 of 1966 as it is not remuneration. One of the conditions contained in 
the definition of ‘wages’ in s. 2(22) is not satisfied. Consequently amounts 
paid to the employees for the leave period as provided for in s. 79 of the Fac- 
tories Act cannot be considered as wages for the purposes of computation of 
the employer’s special contribution under a. 78A of the Insurance Act. 


In the result, we see no reason to interfere with the orders passed by the 
learned Judge of the Insurance Court in both the matters. The appeals fail 
and are dismissed with costs. 


Appeal dismissed. 
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Before Mr. Justice Tulaapurkar. 
MINOO MANECKSHAW KALIFA v. THE UNION OF INDIA.* 


Passports Act (XV of 1967), Secs. 10 (8) (0), 10 (5), 11, 8—~Constitution of India, aris. 14, 31— 
impounding of passport of citizen ‘‘in the inierssts of general public” without giving hearing 
—Whether such impounding void being in breach of principles of natural justico—Whethor 
rule af prior notios and hearing omcluded by necessary implcation—Audi alteram partean, 
application of rule of—‘‘If the passport authority deems ti necessary so to do” in s. 10(8) (0), 
interpretation of—Judiclal review, wasther cacluded—Nesus between material before authority 
and order passed—Paassport Rules, 1967, Rules 14, 8. 


There is nothing in the language used in s. 10 (3) (c) of the Passports Act, 1067, which 
excludes the operation of the rule audi alicram partem olther expressly or by necessary 
implication. 

The mere fact that aspects like the interests of the sovereignty and integrity of India, 
the security of India and friendly relations of India: with any foreign country, eto. have 
“been mentioned in s. 10 (3) (c) of the Passports Act, 1907 does not lead to an inference that 
the rule of audi alteram pariem is excluded in every case covered by that provision. 
Unless special clroumstances are made out, such as where there is a paramount need for 
Secrecy, when promptitude is of great importance, or where delay would make it impos 
sible to take urgent remedial or preventive measure or where obstructive conduct on the 
part of the person is apprehended or where there may be adequate substitutes (such as 
inspection, tests and interviews) for a hearing eto., the normal rule of qudi alteram partan 

‘will be attracted and will have to be followed especially when the authority concerned is 
taking a decision p.efudiclally affecting the fundamental right of the person concerned. 

8. A. de Smith on Constitutional and Administrative Law, p. 562 and De Vertewil v. 
‘Knaggs,' relicd on. 

Ridge v. Baldwin," Rea v. Leman Stresi Police Station Inspector. Vericoff Hx parte,® Beg. 
V. Governor of Briston Prison, Ex parte Soblant and Schmidt v. Sec. of State, Home Affaws,* 
referred to. 

Even if the provision contained in s. 10 (3) (c) of the Aot is read along with s. 10 (5), it 
cannot be concluded that on a true interpretation of the relevant provisions the princtples 
of natural justice have been excluded by necessary implication; in the absence of such ex- 
clusion by necessary implication, the normal rule of giving a hearing will apply. 

The words ‘‘if the passport authority deems it necessary so to do” used in ol. (c) of 
sub-s. (£) of s, 10 of the Passports Act, 1967, are introductory of the matter that is 
required to be considered by the Central Government and these words, by themselves, do 
not afford any guidance on the question whether the rule audi alisram partem should be 
followed or not. 

Durayappah v. Fernando‘, followed. 

The words "if the passport authority deems it necessary so to do” in s. 10 (3) (c) of the 
Act undoubtedly show that the aspect of necessity or expediency to impound a passport 
has been left to the subjective satisfaction of the passport authority; but the words have 
not the effect of leaving the entire matter covered by s. 10 (3) (c) to the subjective satis- 
faction or subjective deolsion of the passport authority. The exercise of the power is oon- 
ditioned by the existence of one or the other of the grounds mentioned in the clause. 

Barium Chemicals Lid. v. Company Law Board’ and Rohtas Industries Lid. v. S.D. 
Agarwa?P, followed. 

The satisfaction of the Government that impounding of a passport is necessary in the 
interests of the general public would, in appropriate cases, be not exoluded from judicial 
review in a limited sense, that is to say, if challenged the Government will have to show 
prima facis that the exsrolas of the power was necessary in publio interest by giving some 
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olue as to the material on the basis of which the decision was taken and by further showing 
that such material was prima facic relevant and germane and hed rational nexus with that 


ground. 
U. P. Electric Co. v. Sate of U. P., applied. 

Barium Chemicals Lid. v. Company Law Board™ and Rohtas Industries Lid. v. 5. D. Agar- 
walt, referred to. 

If the nexus or connection between such material and the ground is problematic or 
fanotfal or too remote, it is no real nexus at all and the decision arrived at on such material 
is Hable to be set aside by the Court. 

Anant Janardhan v. M. A. Deshmukh”, relied on. 


Tas facts appear in the judgment. 


S.J. Soradjee, with A.J. Rana and S.I. Thakore, instructed by Gagrat & 
Co., for the petitioner. 

R.J. Joshi, with M.M. Vaki, instructed by M.N. Desai, Solicitor to the Cen- 
tral Government, for respondents Nos. 1 and 2. i a 

Ashok H. Desai, with N.G. Thakkar, instructed by Mulla & Mulla & Craigie 
Blunt & Caroe, for respondent No. 3. 


TULZAPURKAB J. By this writ petition filed under art. 226 of the Consti- 
tution the petitioner one Minoo Maneckshaw Kalifa, an employee of the Cen- 
tral Bank, is challenging the legality and/or validity of the decision of res- 
pondent No. 1 (Union of India) to impound his passport under s. 10(3) (6) 
of the Passports Act, 1967, which was communicated to him by respondent 
AD (Regional Passport Officer, Bombay) by his letter dated November 25, 


The facta giving rise to the petition may be stated. Petitioner Minoo Maneck- 
shaw Kalifa, who belongs to a middle class family, joined the service of the 
Central Bank of India Ltd. on July 16, 1951 as a clerk in the Bank’s Head Office 
at Bombay and later on worked in various capacities such as Junior Officer, 
Accountant and Agent of local branches. In or about July 1969 since he 
was likely to be transferred to the London Office of the Central Bank, which 
had by then become a statutory Corporation pursuant to the nationalisation of 
the former Central Bank of India Ltd., he applied for a Passport and he Was 
issued a passport bearing No. I-797389 dated July 28, 1969 valid upto July 
27, 1972. On October 18, 1969 by an Office Order he was appointed as an 
Accountant in the London Branch of respondent No. 3 (Central Bank of 
India); he joined the London Offices in that capacity on October 24, 1969 and 
worked as such Accountant upto March 31, 1970. On April 1, 1970 he was 
promoted as Acting Manager of London Office on resignation of one Sami J. 
Patel, who was till then the Manager of the London Office, and he was con- 
firmed as the Manager of the London Office on May 1, 1970. When he first 
went to London in October 1969 he had taken his wife and two minor children 
with him, who are still residing there. By a letter dated December 30, 1970 
addressed by one Mr. P. Krishna Tyer, Officer on Special Duty in the Head 
Office at Bombay of respondent No. 3, the petitioner was called upon to give 
explanation in respect of certain alleged irregularities and certain unautho- 
rised actions in respect of certain accounts maintained in the London Office; 
the petitioner gave his explanation about these matters by his letter dated 
January 18, 1971. However, thereafter by another Office Order dated March 
5, 1971 one Shri J. B. Kamath was appointed as the Manager of London 
Branch in place of the petitioner and on April 8, 1971 the petitioner was 
relieved from his post at the London Office and was asked to report to Bom- 
bay Offce as early as possible. In the meanwhile as he had not enjoyed any 
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privilege’ leave since his transfer to London Office in October 1969, he applied 
. for four to six weeks’ privilege leave and on April 16, 1971 he was informed 
that the Head Office had granted four weeks’ leave to him and that he should 
report at Bombay on or before May 15, 1971, which leave was further ex- 
tended by a fortnight by the Head Office. According to the petitioner, he 
had worked hard and with sincerity and devotion and therefore had risen 
from the rank of a mere clerk to the rank of Branch Manager but from the 
circumstances in which his transfer from London to Bombay Office had been 
effected and the reasons for which it was effected, he felt that he did not 
enjoy full confidence of his employers and that in the interest of both he 
should leave the employment and therefore by his letter dated May 15, 1971 
addressed to the Manager of London Office he tendered his resignation. Pend- 
ing congideration of his letter of resignation the petitioner with a view to show 
is- bona fides left London on May 29, 1971 and arrived in Bombay on the 
following day, leaving behind his family in London and after his arrival he 
reported for duty on May 31, 1971. It appears that since May 1971—Mr. 
Ashok Desai stated since middle of May 1971—respondent No. 3 was con- 
templating holding a departmental enquiry against the petitioner in respect 
of the matters about which petitioner’s explanation had been sought. On 
dune 17, 1971 the petitioner was served with a charge-sheet which contained 
three charges against him; the first charge related to the Account of M/s. 
Ahmed Brog., the second pertained to the Account of M/s. Montex Ltd. and 
the third to the Account of M/s. G.R. Irani & Co. The allegations in the 
charges were that in connection with the aforesaid three accounts he had com- 
mitted irregularities and acted unauthorisedly and im disregard of the Head 
Office instructions. By his letter dated June 24, 1971 he submitted his reply. 
Thereafter a full-fledged departmental enquiry was held by one 8.R. Tipnis, 
Regional’ Manager, Maharashtra into these charges levelled against the peti- 
tioner and after completing the enquiry on July 21, 1971, the Enquiry Officer 
submitted his report on August 9, 1971. It may be stated that the peti- 
tioner’s explanation regarding the second and third charges was accepted and 
he was completely exonerated in that behalf but so far as the first charge was 
concerned, the Enquiry Officer took the view that the decisions in connection 
with the’ operation of the account of M/s. Ahmed Bros. had been taken by 
the petitioner in joint consultation, deliberation and concurrence of his three 
colleagues as per instructions contained in the Order of Appointment of the 
petitioner as the Manager of London Branch and as such the petitioner alone 
could’ not be held responsible for taking such decisions and for the conse- 
quences thereof but that as an executive head of the branch he was respon- 
sible for not making adequate arrangements to maintain close follow-up of 
the‘ advances through controlled ehecks. However, the Enquiry Officer un- 
hesitatingly came to the conclusion that the actions taken by the petitioner 
in respect of the account of M/s. Ahmed Bros. were taken bona fide and in 
good 'faith and in the honest belief that under the circumstances in which he 
was Placed they were in the best interest of the Bank. Having regard to the 
petitioner’s family connection with the Bank (the petitioner’s father was also 
an employee of the Bank) and having regard to his past record of service, 
the Enquiry Officer recommended that it would be proper and fair to take a 
sympathetic view of the lapses on.the part of the petitioner and he proposed 
that ‘the petitioner should be censured and a note should be taken to that 
effect in ‘his Service Record. On this report no action one way or the other 
bas so far been taken by the Custodian of respondent No. 3. 
During the course of departmental enquiry i.e. between June and August 
1971 pe one of the hearing the petitioner was informed by one D.V. Taneja, 
Personnel Manager of respondent No. 3, that the petitioner’s passport had 
been impounded since the: departmental enquiry was pending; but since no 
official communication was ‘received by him, the petitioner did not take any 
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serious notice about it. However, after the departmental enquiry was con- 
eluded, the petitioner, in view of the report submitted by the Enquiry Officer, 
reasonably expected that his resignation would be accepted and necessary 
action for releasing his passport to him would be taken. But when he found 
that no action was being taken in that behalf for quite some time, the peti- 
tioner by his letter dated October 6, 1971 addressed to the Custodian of ree- 
pondent No. 8, requested the latter to expedite acceptance of his resignation 
and further requested that the Bank should write to the Government depart- 
ment concerned requesting for cancellation of the order impoundmimg his pass- 
port, so that he could return back to London at the earliest to join his wife 
and children. He also mentioned in the said letter that he had received 
offers of employment from leading reputable concerns at London which he 
was most anxious to avail of and as such his letter of resignation be accepted 
without delay. On November 19, 1971 the petitioner received a reply from 
D.V. Taneja on behalf of respondent No. 8 informing him that his resigna- 
tion was still under consideration and im the meantime he had been posted 
as Joint Superintendent in Personnel Department at Bombay and that he 
should join his duty immediately. Pursuant to this letter the petitioner start- 
ed working as Joint Superintendent in the Personnel Department from Novem- 
ber 22, 1971. While he was so working he received a letter dated November 
25, 1971 from respondent No. 2 informing him that it had been decided to 
impound his passport under s. 10(3)(o) of the Passports Act, 1967 and that 
he should surrender his passport to the office within a week from the date 
of receipt of the letter by him. The petitioner was further informed by that 
letter that as the decision to impound his passport had been taken by the 
Central Government no appeal would lie against it. By his attorney’s letter 
dated December 16, 1971 addressed to respondent No. 2, copy of which was 
also forwarded to the Secretary, Ministry of External Affairs, Government 
of India, New Delhi, the petitioner after setting out the relevant facts chal- 
lenged the aforesaid decision of the Central Government on various grounds 
and demanded withdrawal or cancellation of the said decision and in default 
threatened legal action and since the demand for justice was not conceded, 
he approached this Court on February 4, 1972 with the present petition where- 
by the decision of the Central Government to impound his passport has been 
challenged on several grounds. 

At the outset it may be stated that Mr. Sorabjee for the petitioner made a 
grievance of one or two aspects pertainine to the impugned decision. In the 
first place, he contended that all that had been done by respondent No. 2 by 
the letter dated November 25, 1971 was that the Central Government’s deci- 
sion to impound the petitioner’s passport, which must have been arrived at 
earlier in point of time, had been merely communicated to his client but no 
copy of the actual decision or order passed by the Central Government had 
been served upon the petitioner and his client was entitled to get such a copy 
or at any rate the decision or order of the Central Government shonld be pro- 
duced before the Court; secondly he contended that under s. 10(3)(c) of the 
Passports Act, the passport authority could impound a Passport on four 
grounds viz. if the passport authority deemed it necessary so to do (a) in 
the interests of sovereignty and integrity of India; (b) in the interests of 
the security of India; (c) in the interests of friendly relations of India with 
any foreign country or (d) im the interests of the general public, but the 
letter dated November 25, 1971 by which the impugned decision was commu- 
nicated to the petitioner did not specify which one of the several grounds 
mentioned above was considered applicable by the Central Government to the 
petitioner’s case and as such the impugned decision could be ssid to disclose 
patent non-epplication of mind and was therefore arbitrary. Mr. Joshi ap- 
pearing for respondents Nos. 1 and 2 on the other hand urged that there was 
no necessity to produce the original decision or order passed by the Central 
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Government inasmuch as, whatever decision had been arrived at by the Cen- 
tral Government was duly communicated to the petitioner by respondent No. 2 
by his letter dated November 25, 1971. He pointed out that in the affidavit 
in reply filed by Shri Kazi, respondant No. 2, the position’ has been clarified 
that the petitioner’s passport had been impounded under s. 10(3)(c) of. the 
Act by the Central Government as it deemed necessary to do so ‘‘in the in- 
terests of general public’’ and as such there was no question of there being 
any vagueness about the ground on which the decision to impound the pass- 
port of the petitioner was taken or there being any non- application of mind 
on the part of the Central Government. It was, however, pointed out by me 
fo Mr. Joshi that the original decision or order of the Central Government 
will have to be produced in the case in order to ascertain whether this parti- 
cular ground, now set out in the affidavit in reply, was present to the mind 
of the Central Government when it took the impugned decision and. the afi- 
davit in reply did not throw any light on that aspect of the matter. After 
acrutinising the relevant filles Mr. Joshi made a statement from the Bar that 
the decision.to impound the passport of the petitioner had been taken by the 
Central Government on June 11, 1971 thongh the same was communicated to 
the petitioner by letter dated November 25, 1971. In view of this fact stated 
by Mr. Joshi the question assumed importance as to whether the specific ground 
as mentioned in the affidavit was present to the mind of the Central Govern- 
ment op June 11, 1971 and when this aspect was specifically put to, him, Mr. 
Joshi, though with some reluctance, agreed to produce the original decision, 
and the relevant noting containing the decision from the concerned filo was 
then extracted and produced and tendered at exh. B. From the relevant 
noting produced at exh. B it became clear that the Central Government had 
taken its decision on June 11, 1971 to impound the passport of the petitioner 
under s. 10(3)(e) of the Act “in the interests of the general public.’’? In 
view of this material thus produced before the Court, Mr. Sorabjee did not 
pres either of his’ contentions mentioned above, particularly the contention 

at the impugned decision disclosed non-application of mind on the part of 
Central Government. 


I may: algo mention that initially the impugned decision was challenged by 
Mr. Sorabjee on the ground that the same was ultra vires the Act because it had 
not-.been established by respondents Nos. 1 and 2 that any of the grounds men- 
tioned- in g.. 10(3)(c), particularly the ground of general publio interest, in 
fact, existed and in that behalf the petitioner relied upon the categorical aver- 
ment made in para. 12 of the petition, namely, ‘‘The petitioner says that in 
fact there are no reasons by which the respondents can justify the impugned 
action under s. 10(3)(c)’’ and it was pointed out that beyond barely deny- 
ing the averment no attempt was made by the respondents in their affidavit in 
reply to indicate the material or the basis on which the respondents could 
justify the impugned decision. In this state of pleadings Mr. Sorabjee urged 
that no-clue whatsoever having been furnished it was not possible for the 
Court to say whether the Central Government had before it any relevant or 
germane material having rational nexus to the ground on which the impugned 
decision was taken and as such the same was liable to be quashed, for, accord- 
ing to -him,.in view of the Supreme Court’s decisions in Barium Chemicals 
Lid. v. „Company Law Board! and Rohtas Industries Ltd. v. S.D. Agarwal 
a limited judicial serutiny of the impugned decision on the point of rational 
and reasonable nexus was open to a Court of law and it would not be sufi- 
ciant on the part of the Central Government merely to assert that the im- 
pounding of the petitioner’s passport was necessary in the interest of general 
public. without giving.any clue as to what was the material on the basis of 
which it came to that conclusion. When this aspect was pressed by Mr. Sqrab- 
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jee, Mr. Joshi desired, without prejudice to his eontention that the entire 
matter covered by s. 10(3)(c) -was within the subjective satisfaction of the 
Central Government, to file a supplementary affidavit indicating material on 
the basis of which the impugned decision had been taken and accordingly a 
supplemental affidavit of Shri Kazi’dated March 4, 1972 has been filed in 
the case. Since such material was disclosed for the first time by way of sup- 
plemental affidavit dated March 4, 1972, the petitioner has filed an affidavit 
in rejoinder dated March 10, 1972 setting forth his contentions in regard to 
such material so disclosed. 

In view of what has been stated above, Mr. Sorabjee confined his challenge 
to the impugned decision to four grounds: (a) that the impugned decision or 
order was arrived at or passed in breach of the principles of natural justice 
and fair play, inasmuch as, no hearing or opportunity to have his say was 
given to the petitioner and since the impugned decision or order is fraught 
with civil consequences, the non-observance of the principles of natural Justice 
and fair play must lead to quashing of the same; (b) that there was no mate- 
rial before the Central Government justifying the impounding of the peti- 
tioner’s passport in the interests of the general public and the materials 
disclosed in the supplemental affidavit of Shri Kazi on the basis of which the 
impugned decision was taken has no rational nexus with the ground on which 
the passport has been impounded; in other words, according to him, the mate- 
rials disclosed are such that no reasonable body of persons could come to the 
conclusion that it was necessary or expedient to impound the petitioner’s pass- 
port in the interests of general public and therefore the impugned decision 
was liable to be quashed; (c) that the impugned decision was the result of mala 
fide action taken at the instance of and in concert with the Central Bank to . 
serve the extraneous purpose of forcing the petitioner to continue to serve that 
bank; and (d) alternatively, if the Court on construction came to the con- 
clusion that no hearing or opportunity was required to be given to the peti- 
_ tioner before taking an adverse decision, then the provisions of s. 10(3)(c) 

of the Act were violative of art. 14 of ‘the Constitution. According to Mr. 
. Borabjee, if the Court came to the conclusion that principles of natural jus- 
tice were not attracted and that the entire matter covered by s. 10(3)(c) was 
within the subjective satisfaction of the Central Government and its decision 

was not open to even limited sernutiny at the hands of the Court, then the 
said provision will be hit by art. 14 of the Constitution; further having regard 
to the definition of ‘Passport Authority’ given in s. 2, an order impounding a 
passport under s. 10(3)({c) could be made either by a Passport Officer or the 
Central Government and having regard to s. 11 of the Act no appeal has been 
provided if the order is made by the Central Government but an appeal has 
been provided if the order happens to be passed by the Passport Officer and 
under-s. 11(5) proviso opportunity to represent his case has to be given to 
the holder of the passport before his appeal is finally decided; in other worda, 
in one case there is no appeal and in the other case there is an appeal with 
full opportunity of being heard, though the order impounding the passport 
may be passed on the same ground and for same reasons and on same mate- 
rials and no guidance has heen given in the Act as to in which case the Pas- 
port Officer will decide and in which case the Central Government will decide 
and ag such as between passport-holders similarly situated discrimination was 
implicit and, therefore, the relevant provision was clearly violative of art. 14. 
He, however, made it clear that he was not interested in pressing the point 
of vires of s. 10(3)(c): of the Act if the Court was inclined to hold that 
principles of natural justice had to be followed before ordering the impound- 
ing of the passport and that the decision of the authority was subject to a 
judicial-serutiny in the manner indicated above. 

On the other hand, Mr. Joshi appearing for respondenta Nos. 1 and 2 con- 
tended that the decision required to be taken by the Passport Authority under 
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g. 10(3) of the Act was an administrative decision guided by consideration 
of policy and as such the principles of natural justice or fair play were not 
attracted and therefore it was not incumbent on the part of the Central Gov- 
ernment to give any hearing to the petitioner before taking the impugned 
decision and as such the same could not be challenged on that ground. Mr. 
Joshi further contended that the entire matter covered by s. 10(3)(c) of the 
Passports Act, 1967 was within subjective satisfaction of the passport autho- 
rity and as such no judicial scrutiny of such subjective decision was possible 
and the Court could not go into the question as to whether there was mate- 
rial before the Central Government on the basis of which it came to the con- 
clusion that it was necessary to impound the petitioner’s passport in the in- 
terests of the general public. Alternatively he contended that assuming that 
a judicial serutiny to a limited extent as was contended for by Mr. Sorabjee 
was possible, the material on the basis of which the impugned decision was 
taken by the Central Government and which has bean disclosed in the sup- 
plemental affidavit dated March 4, 1972 was relevant and germane to the 
issue which the Central Government had to consider and therefore the conelu- 
sion that it was necessary in the interests of general public to impound the 
petitioner’s passport could not be challenged. He pointed out that sufficiency 
or adequacy of the material was not a matter into which the Court could go 
and since the material disclosed was relevant, germane and had rational nexus 
with the ground of interests of general public for which the petitioner’s pass- 
port had been impounded, the impugned decision could not be interfered 
with by this Court. On the point of mala fides it was contended that having 
regard to the reasons given by the Central Government and having regard 
to the material disclosed on the basis of which the impugned decision had 
been taken it could never be urged that the impugned decision was taken 
for any extraneous purpose as suggested; in fact, Mr. Desai appearing for 
respondent No. 3 urged that in view of the supplemental affidavit filed by Shri 
Kari the ground of mala fide as suggested by the petitioner would no longer 
survive. As regards the vires of the provisions of s. 10(3)(c) of the Act 
Mr. Joahi contended that the challenge on the ground submitted was not main- 
tainable and the relevant provision of the.Act was not violative of art. 14 of 
the Constitution. 

At the outset it may be stated that in the view which I am taking on the 
first two contentions raised by Mr. Sorabjee, it will not be necessary for me to 
go into the question of mala fides or the vires of s. 10(3) (c) of the Act. The 
petitioner, in my view, must, for the reasons which I shall indicate, succeed 
on the first two grounds on which he has challenged the impugned decision. 


The first ground on which the impugned decision has been challenged by 
Mr. Sorabjee has been that the same was arrived at in breach of the principles 
of natural justice and fair play, inasmuch as, admittedly before arriving at 
that decision, no hearing was given to the petitioner nor was any opportunity 
given to him to have his say in the matter by the Central Government and 
according to Mr. Sorabjee, this was not a case where a passport was to be ini- 
tially granted or refused to be granted but this was a case of impounding a 
passport which had been already granted to the petitioner which was valid 
upto July 27, 1972 and since the impugned decision entailed very serious civil 
consequences it was absolutely essential on the part of the Central Govern- 
ment to have given the petitioner prior notice and an opportunity to have his 
say in the matter before his passport was decided to be impounded and as 
such the non-observance of the principles of natural justice and fair play 
should render the impugned decision invalid or void. Mr. Sorabjee assumed 
for the purpose of argument that the decision to be taken by the Central 
Government under s. 10(3) (e) of the Act was an administrative decision, but 
even then, according to him, since this administrative decision was fraught 
with civil consequences, in the sense that the petitioner was being deprived 
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of his fundamental right of personal liberty guaranteed under art. 21 of 
the Constitution, it was incumbent upon the Central Government to have 
afforded an opportunity to him to represent his case as also to controvert any 
adverse material that might be in possession of the Central Government and 
in support of his contention he relied upon four decisions vis. State of Orissa 
v. Binapani Des? A.K. Kraipak v. Union of Indiat Hasmukhbhas v. R. Par- 
thasarthys and R. v. Gaming Board® He pointed out that, as a result of the 
two Supreme Court decisions mentioned above, the principle has been well- 
settled that even in the case of administrative decision or administrative order 
when such decision or order involved civil consequences, the same must be 
made consistently with the rules of natural justice after informing the party 
concerned of the case which he has to meet, the evidence in support thereof 
and after giving an opportunity to that party of being heard and meeting 
or explaining the evidence against him. In the third decision reported in 
Hasmukhbhai v. R. Parthasarthy a building permission had already been grant- 
ed and the same could be revoked or cancelled by the Municipal Commissioner 
under s. 258 of the Bombay Provincial Municipal Corporation Act only if the 
said permission had been granted in consequence of any material misrepre- 
sentation or fraudulent statement and the question that arose was whether the 
Municipal Commissioner acting under s. 258 was required to observe prin- 
ciples of natural justice and fair play before cancelling the permission that 
had been already granted and the Court took the view that when an authority 
sought to revoke or modify a right which had already been conferred, it was 
ordinarily presumed that the authority exercising the power must act in a 
judicial spirit and the Court held that even where the proceeding under s. 258 
of the Act was considered as an administrative proceeding, the duty to act in 
consonance with the principles of natural justice could yet be present be- 
cause an authority exercising an administrative power was as much required 
to act justly and fairly and not arbitrarily and capriciously as an authority 
exercising quasi judicial or jadicial power. The English decision on which 
Mr. Sorabjee has relied was a case under the Gaming Act, 1968 which requir- 
ed the Gaming Board for Great Britain to have regard to certain matters 
specified in Sch. 2, para. 4(5) before issuing or refusing to issue a certificate 
of consent for the purpose of application for licence and the question raised 
was whether the Board was obliged to observe the rules of natural justice and 
Lord Denning, Master of Rolls, held that the Board was bound to observe the 
rules of natural justice. On p. 534 of the Report the learned Law Lord ob- 
served as follows: 
“The Act provides in terms that, in determining whether to grant a certificate, the board 
‘shall have regard only’ to the matters specified. It follows, I think, that the board have a 
duty to act fairly. They must give the applicant an opportunity of satisfying them of the 
matters specified jn Sch. 2, para 4 (5). They must let him know what their impressions are so 
that he oan disabuse them. But Ido not think that they need quote chapter and verse against 
him aa if they were dismissing him from an office (Ridge v. Baldwin"), or depriving him of his 
property, as in Cooper v. The Wandsworth Board of Works.* After all, they are not charging him 
with doing anything wrong. They are simply enquiring ss to his capability and diligence 
and are having regard to his character, reputation and financial standing. They are there to 
protect the public interest, to see that persons running the gaming clubs are fit to be trusted.” 
The learned Law Lord, it may be pointed out, went on to observe that the 
Board, while investigating the credentials of the applicant, could and should re- 
ceive information from the police and from other reliable sources, much of 
which was bound to be confidential but the applicant must be given a chance 
of answering it subject to the qualification that the source of information 


3 ALR. S.C. 3200. 6 [1970] 32 All ER. 538. 
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need not be disclosed as such disclogure would put their informant in peril ‘or 
otherwise be contrary to public interest. 

Mr. Sorabjee also invited my attention to a recent judgment of the Supreme 
Court reported in Purtabpur Co. v.: Cane Commr., Bihar? where the Court 
has upheld as valid a distinction between an order revoking or modifying a 
licence already granted and an order initially refusing to grant a licence 
in the context of applicability of the rules of natural justice and relied upon 
the tr is relevant observation occurring in para. 18 of the judgment 
(p. 1902): 

“Theo impugned orders (under cl. 6 of Sugar Cane Control Order 1066) are similar to orders 
revoking or modifying Hoences. It would not be proper to equate an order revoking or modify- 
ing a Hoence with a decision not to grant a Hoenoe.”” 


Relying upon the aforesaid authorities Mr. Sorabjee contended that since 
in the present case the decision to impound the petitioner’s passport has en- 
tailed grave civil consequences, in that it has prejudicially affected his funda- 
mental right of personal liberty guaranteed under art. 21 of the Constitution 
and his right to go abroad even before the expiry of the normal three years’ 
period it was incumbent upon the Central Government to have given him a 
hearing and to let him know what ita impressions were so that he could have 
disabused the mind of the Central Government but since admittedly no such 
hearing was given the impugned decision was liable to be quashed. I find. 
considerable force in this contention of Mr. Sorabjes. 

Mr. Joshi for respondents Nos. 1 and 2 did not seriously dispute that the 
impugned decision has entailed civil consequences qua the petitioner, inas- 
much as, the same has prejudicially affected the personal liberty guaranteed 
to the petitioner under art. 21 of the Constitution and has made it impossible 
for him to leave this country. But he contended that even so it was not as 
if that in the case of every administrative decision involving civil consequences, 
principles of natural justice were required to be followed. In the first place, 
uccording to him, rules of natural justice are not precise rules of unchanging 
content, their scope varies according to the context and secondly these rules 
can operate in areas not covered by any law validly made i.e. these cannot 
supplant the law but supplement it. In other words, in areas covered by any 
law the particular enactment may cast a duty to apply the principles of natural 
justice or it may exclude either expressly or by necessary’ implication the 
applicability of. principles of natural justice. In support of his submission 
he relied upon the following passage occurring under the heading ‘Natural 
Justice’ in S.A. de Smith’s Constitutional and Administrative Law (lst edn.), 
at p. 557: 

‘The rules of natural justice are minimum standards of fair decision-making imposed by 
the common law on persons and bodies who are under a duty to ‘act judicially’. There are two 
rules of natural justice: nemo judeg in causa sua (nobody is to be fudge in his own cause) and 
audi alisram parion (hear the other side; the parties are to be given a fair hearing). They were 
first applied to proceedings in courts of justioe; they were extended by analogy to various 
administrative law situations. They are not precise rules of unchanging content; their scope 
will vary according to the context, and in some recent cases they appear to have been endowed 
with a kaleidoscopic unpredictability. Even where they are prima facio applicable, they 
may be partly or wholly excluded by ocloar statutory language or necessary implication.” 
He also relied upon certain observations of the Supreme Court in Union of 
India v. J.N. Sinha, where the position of rules of natural justice in the 
context of an enactment of the Legislature has been clarified. The relevant 
head-note (C) runs as follows: 


Rules of natural justice are not embodied rules nor can they be elevated to the position 
of fundamental rights. Their alm is to secure justice or to prevent miscarriage of justice. 
These rules oan operate only in arees not covered by any law validly made. They do not 


9 [1970] ALR. S.C. 1808. ` 10 [1971] ALR. S.C, 40. 
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- supplant the law but supplement it. If statutory provision can be read consistently with the 

principles of natural justice, the courts should do so. But if a statutory provision either 
specifically or by necessary implication excludes the application of any rules of natural justice 
then the court cannot ignore the mandate of the legislature or the statutory authority and 
read into the concerned provision the principles of natural justice. Whether the exercise of 
a power conferred should be made in accordance with any of the prinaly les of natural justice 
or not depends upon the express words of the provision conferring the power, the nature of the 
power conferred, the purpose for which it is conferred and the effect of the exercise of that 
power.” 
Relying upon these observations Mr. Joshi contended that the question whe- 
ther the passport authority, namely, the Central Govdrnment in this case 
should have given a hearing to the petitioner before arriving at its decision 
or not must depend upon whether the rule audi alicram partem could be con- 
sistently read with the provision contained in s. 10(3)(c) or whether the 
application of that rule has been either expressly or by necessary implication 
excluded by the enactment and, according to him, having regard to the lan- 
guage of the relevant provision and the subject-matter dealt with by it, it 
will have to be held in this case that the rules of natural justice have been 
excluded and if they were so excluded the impugned decision could not be 
challenged on the ground that hearing had not been given to the petitioner 
before the same was arrived at. 


There could be no dispute about the propositions that have been enun- 
ciated by the Supreme Court in the aforesaid decision in J.N. Sinha’s case 
but the question is whether the rules of natural justice, particularly the rule 
audi alieram partem has been excluded by the provisions of the Passports 
Act especially when the passport authority is exercising the power conferred 
on it to impound a passport already issued under s. 10(3) of the Act. Mr. 
Joshi fairly stated that there was no exclusion of the rules of natural justice 
in express terms but according to him, the exclusion arose by necessary im- 
plication in view of the language used and the subject-matter dealt with by 
the relevant provision. It will, therefore, be necessary to scrutinise the pro- 
visions of s. 10 of the Act. Section 10 deals with variation, impounding and 
revocation of passports and travel documents. Under sub-s. (/) power has 
been conferred upon the passport authority to vary or cancel the endorse- 
ments on a passport or travel documents in certain circumstances; then comes 
subs. (3) which confers power on the passport authority to impound or re- 
voke a passport or travel document and that sub-section runs as follows: 


“10. (3) The passport authority may impound or cause to be impounded or revoke 4 

or travel document, — 

(a) if the passport authority is satisfied that the holder of the passport or travel document 
is in wrongful possession thereof; l 

(b) if the passport or travel document waa obtained by the suppression of material in- 
formation or on the basis of wrong information provided by the holder of the passport or travel 
document or any other person on his behalf; 

(c) if the passport authority deems it necessary so to do in the interests of the sovereignty 
and integrity of India, the security of India, friendly relations of India with any foreign country, 
or in tha interests of the general public; ` 

(d) if the holder of the passport or travel document has, at any time after the issue of the 
passport or travel document, been convicted by a Court in India for any offence involving moral 
turpitude and sentenced in respect thereof to imprisonment for not less than two years; 

(e) if proceedings in respect of an offence alleged to have been committed by the holder 
of the passport or travel document are pending before a oriminal court in India; 

(D H any of the conditions of the passport or travel document has been contravened; 

(g) if the holder of the passport or trevel document has failed to comply with a notice 
under sub-section (1) requiring him to deliver up the same; 

(K) if it is brought to the notice of the passport authority that a warrant or summons for 
the appearance, or a warrent for the arrest, of the holder of the passport or travel document 
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has been issued by a court under any law for the time being in force or if an order prohibiting 
the departare from India of the holder of the passport or other travel document has been made 
by any such court and the passport authority is satisfied that a rere te eae Nae eee 
so issued or an order has been so made.” 


Sub-section (4) provides for cancellation or revocation of a passport or travel 
document on the application of the holder thereof; and sub-s. (5) on which 
gome reliance was placed by Mr. Joshi runs as follows: 

“(6) Whero the passport authority makes an order varying or cancelling the endorsements 
on, or varying the conditions of, a passport or travel document under sub-section (7) or an order, 
impounding or revoking a passport or travel document under sub-section (3), it shall record in” 
writing a brief statement of the reasons for making such order and furnish to the holder of the 
passport or travel document on demand a copy of the same unless in any case, the passport 
authority is of the opinion that ıt will not be in the interests of tha sovereignty and integrity 
of India, the security of Indias, friendly relations of India with any foreign country or in the 
interests of the general public to furnish such @ copy.” 


The other material provision which may be noticed at this stage is the pro- 
vision contained in s. 11, which deals with Appeals. Under s. 11(/) an ap- 
peal to the prescribed appellate authority has bean provided against an order 
of the passport authority impounding or revoking a passport under s. 10(3) 
subject to the proviso that no appeal shall lie if the authority passing such 
order happens to be the Central Government. Sub-section (5) and the pro- 
viso thereto are material and these run as follows: 


“(6) In disposing of an appeal, the appellate authority ahall follow such procedure as may 


Provided that no appeal shall be disposed of unless the appollant has been given a reagona- 
ble opportunity of representing his cago,” 
It was not seriously disputed by Mr. Joshi that if action was proposed to be 
taken under cla. (a), (b), (d), (e), (f), (g) or (A) of sub-s. (3) of s. 10, 
the passport authority would be required to give a hearing to the holder of 
the passport before his passport was decided to be impounded; for instance 
onder cl. (@) the holder could satisfy the passport authority that he was not 
in wrongful possession of the document, or under cl. (6) it would be open to 
him to satisfy the authority that no suppression of material information had 
occurred or no wrong information was provided by him while obtaining his 
passport, or under cl. (d) he was entitled to satisfy the authority that the 
offence of which he has been convicted does not involve moral turpitude or 
to take an extreme case, that he was not the person convicted at all but some 
other holder of passport bearing the same name was convicted, or under 
el. (f) he could satisfy the authority that he has not contravened any condi- 
tion of his passport. But Mr. Joshi contended that so far as el. (o) was 
concerned, having regard to the language used therein and having regard 
to the subject-matter no prior notice nor hearing was contemplated and such 
opportunity could not be given; the language and the subject-matter by neces-. 
sary implication excluded the rule auds alteram partem. According to him, 
the words ‘‘if the passport authority deems it necessary so to do” occurring 
in cl. (c) suggest that the entire matter covered by that clause has been left 
to the subjective satisfaction of the passport authority and as such there 
was no question of giving a hearing to the holder of the passport and secondly 
the subject-matter dealt with by this provision pertains to aspects like sover- 
eignty and integrity of India, the security of India and friendly relations of 
India with any foreign country and when the decision to impound a passport 
is to be taken having regard to one or the other of such aspects how could a 
hearing be given to the holder before taking the decision? He thus 
that application of the rule of audi alteram partem has been excluded, He 
further derived strength to his aforesaid argument by. relying upon sub-s, 
of a. 10 in which the same phraseology has been used as in el. (c) of subs. z 
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and the same aspects had to be borne in mind by the authority while deci- 
ding the question as to whether the statement of reasons recorded for im- 
pounding of a passport should be furnished to the party concerned or not. 
He pointed out that under s. 10(5) the passport authority making an order 
of impounding or revoking a passport under s. 10(3) is required to record in 
writing a brief statement of the reasons for making such order and to furnish 
to the holder of the passport on demand a copy of the same unless the pass- 
port authority is of the opinion that it will not be in the interests of the sover- 
eignty and integrity of India, the security of India, friendly relations of India 
with any foreign country or in the interests of the general public to furnish 
such a copy. According to him, this very provision which enable the passport 
authority to withhold from the holder the reasons for which his passport is im- 
pounded out of considerations of sovereignty and integrity of India, the security 
of India, friendly relations of India with any foreign country or in the interests 
of the general public clearly suggests that when the order impounding a paas- 
port is made under s. 10(3)(c) no hearing to the holder could be given before 
a decision in that behalf is taken. 

In support of his contention Mr. Joshi referred me to two English decisions: 
one in Rex v. Leman Sitrest Police Station Inspector. Ventcoff Ex Parte!! and 
the other in Reg. v. Governor of Briston Prison. Ex parte Soblen?. Both 
these cases were in connection with deportation made against an alien under 
emergency legislation. In the former case art. 12, para. 1, of the Aliens 
Order, 1919 made under the Aliens Restriction Act, 1914 empowered the Sec- 
retary of State to deport an alien whenever he deemed this to be ‘‘conducive 
to the publie good’’ and when the deportation order was impugned the Court 
held that the Home Secretary was exercising purely executive functions, im- 
porting no duty to act judicially and therefore he was not bound to hold an 
inquiry or give the person against whom he proposed to make a deportation 
order the opportunity of being heard. In the latter case also a deportation 
order served on the alien, one Soblen, under art. 20(2)(6) of the Aliens Order, 
1953 was challenged on the ground that no opportunity of hearing was given 
before serving the deportation order and the Court of Appeal following the 
earlier decision in -Venicojf’s case—the Aliens Order, 1953 contained self-same 
words as were used in Aliens Order, 1919 which obtained in Ventcoff’s case 
—held that the alien had no right to be heard before the deportation order was 
made and served on him. Mr. Joshi pointed out that when the subject-matter 
dealt with by the relevant legislation pertained to deportation of aliens the Court 
while construing the relevant provision took the view that the rule of prior 
notice and hearing did not apply and was excluded by necessary implication 
and as such in the same way having regard to the subject-matter dealt with 
by 8. 10(3) (c) it should be held that the application of the said rule has been 
excluded by necessary implication. 

Apart from decided cases to which I will come a little later, the question 
whether the rules of natural justice are excluded by necessary implication or 
not must depend upon the true and proper construction of the relevant pro- 
vision of the enactment. As has bean observed by the Supreme Court in 
J. N. Sinha’s case whether the exercise of a power conferred should be made 
in accordance with any of the principles of natural justice or not depends upon 
the express words of the provision conferring the power, the nature of the 
power conferred, the purpose for which it is conferred and the effect of the 
- exercise of that power. In the present case the express words of the relevant 
provision admittedly -do not exclude the operation of audi alteram partem 
rule; the nature of the power conferred on the passport authority is to im- 
pound or revoke a passport already granted; the purpose for which it is con- 
ferred is to prevent a holder of the passport in appropriate cases falling within 
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the several sub-clauses from leaving this country and the effect of the exercise 
of that power is to make an inroad on the fundamental right of personal liberty. 
guaranteed to an Indian national under art. 21 and prejudicially affect his 
right to go abroad on the strength of the passport already issued ‘to him. Un- 
like under English law when an Englishman’ s desire to move out of the United 
Kingdom is dependent upon the issuance of a passport to him by the Passport 
Office which is a sub-department of Foreign and Commonwealth Office and 
which issuance is done under the royal prerogative—-the grant, refusal; im- 
pounding and revocation being within the absolute discretion of the’ Crown, 
in India the right to travel abroad having been included in the personal liberty 
spoken by art. 21 has been raised to the position of a fundamental right and 
as such no Indian national can be deprived of it except according to procedure’ 
established by law (vide Satwant Singh v. A.P.O., New Delhi? as also A. G. 
Kaa v. C.V. Jethwant'*, where the theory of royal prerogative has been re- 
jected). It was in view of the Supreme Court’s decision in Satwant Singh’s 
case that Parliament enacted the Passports Act, 1967 with the object of regulat- 
ing the right of departure from India of the citizens of this country. Section 
10(3) confers power on the passport authority to impound or revoke a pass- 
port already granted and the exercise of that power must be taken to have 
been circumseribed by the circumstances and conditions set out therem. Since 
the effect of the exercise of that power is to make an inroad on the aforesaid 
fundamental right, the question arises whether before doing so the holder 
should be given an opportunity of having his say in the matter? Or is there 
something in the relevant provision which suggests exclusion of the application 
of the rule audi alteram partem which normally will apply where funda- 
mental right is being adversely affected? Mr. Joshi has pressed two aspects: 
one the language used in the relevant provision and the other the subject-mat- 
ter dealt with by it, for implying the exclusion of the rule. In my view, 
neither of the aspects mentioned by him taken singly or even cumulatively 
leads to such exclusion by necessary implication. First, he has relied upon 
the words ‘‘if the passport authority deems it necessary so to do’’ occurring 
in cl. (c) which according to him suggest that the entire matter covered by 
cl. (c) has been left to the subjective decision of the passport authority; in 
other words, these words suggest that not merely the necessity or expediency 
to impound a passport has been left to the subjective satisfaction of the pass- 
port authority but even the question whether it is necessary'to do so on the 
grounds mentioned therein has also been left to the subjective satisfaction of’ 
the passport authority and as such no question of giving a hearing arises. In 
the first place, as will be pointed out later while discussing the second conten- 
tion of Mr. Sorabjee, it is not possible in view of the Supreme Court’s deci- 
sions in Barium Chemscal’s case and Rohtas Industries’ case to accept the: 
submission that the words relied upon have the effect of leaving the entire 
matter covered by cl. (c) to the subjective satisfaction or subjective decision 
of the passport authority; these words undoubtedly show that the aspect of: 
necessity or expediency to impound a passport has been left.to the subjective 
satisfaction of the passport authority but the exercise of the power is condi- 
tioned by the existences of one or the other of the grounds mentioned in.that 
clause and if challenged the authority will have to show prima faota that it had 
materials before it on which it could reasonably come to the conclusion that it 
was necessary to impound the passport on that particular ground. In other 
words, the entire matter covered by eL (e) has not been left to the subjective 
decision of the passport authority. Secondly, the words ‘‘if the passport au- 
thority deems it necessary so to do” in el. (c) are similar to the words ‘‘if: 
the passport authority is satisfled’’ occurring in cL (a) of subs. (3) and it: 
was not disputed by Mr. Joshi that before taking action to impound a pai- 
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. port under cl. (a) the holder was required to be heard; if go, there is no rea- 
son to construe the words of.cl. (c) differently. Thirdly, I may point: out that 
expressions such as ‘where it appears to’ or ‘if it appears to the sa 
of’ or ‘if the authority considers it expedient’ or ‘if the authority is of the 
opinion that’ have been held to be formulae which are introductory of the mat- 
ter to be considered and do not give any guidance on the question of awdi 
alieram partem rule. What the approach of the Court should be in such cases 
has been indicated by the Privy Council in Durayappah v. Fernando. 5 In 
that case by s. 277 of the Municipal Councils Ordinance as amended by. Act 
No. 12 of 1959 power had been conferred upon the Mmister to djrect that 
Council shall be dissolved, ‘‘if it appears to the Minister that a municipal 
council is not competent to perform, or persistently makes default in the per- 
formance of, any duty or duties imposed upon it, or persistently refuses or 
neglects to comply with any provision of law’’ and upon the question as to 
whether the council that was sought to be dissolved should be heard before 
the Minister made his order dissolving the same, after referring to earlier de- 
cision of the Supreme Court in Sugathadasa vy. Jayasinghe'® and after dis- 
approving the approach indicated in that decision the Privy Council stated 
what the correct approach should be. On page 348 this is what the Privy 
Council stated: 

“Upon the question of andi alteram partem the Supreme Court followed and agreed with 
the earlier decision of Sugathadasa v. Jayasinghe, a decision of three judges of the Supreme 
Court upon the same section and upon the same issue, namely, whether ea council was not oom- 
petent to perform its duties. That deoision laid down : 

Aan general ce ee eon eee ‘where itappears to...’ or ‘if it appears to the as 


taction of...’ or ‘if the... considers tt expedient that ..." or‘ifthe... issatisfied that . 
stain by (heatoatten'o nat othed Korii orak IAr A oa of qualifioation, E EN 
act judicially,’ 


Thoir Lordships disagree with this approach. These various formulae are introductory 
of the matter to be considered and are given little guidance upon the question of sudi alteram 
partem. The statute can make itself clear upon this point and If it does cedit quaestio. Lf it 
does not then the principle stated by Byles J. in Cooper v. Wandsworth Board of Works must be 
applied. Hoe said : 

‘A long course of decision, beginning with Dr. Beniley’s oase, "a and ending with some 
very recent cases, establish, that, although there are no positive words in the statute requiring 
abies party ake be Heard, yet tie Justice of the common law will supply the omission of the 
legislature’.’ 

Therefore, the words ‘‘if the passport authority deems it necessary so to 
do’’ will have to be regarded as introductory of the matter that is required 
to be considered by the Central Government and these words by themselves 
cannot afford any guidance on the question as to whether the rule audi alteram 
partem should be followed or not; in other words, there is nothing in the lan- 
guage used in s. 10(3)(c) which suggests the exclusion of that rule. 

Coming to the subject-matter dealt with by el. (6) of subs. (3) of s. 10, it 
is true the said provision deals with aspects like (a) the sovereignty and inte- 
grity of India, (b) the pees of India, or (e) friendly relations of India 
with any foreign country and the provision confers power on the Passport 
authority to impound a passport in the interests of any one of the 
mentioned above but simply because the aforesaid aspects: are mentioned in 
el. (c) for which „an order impounding a passport could be made that by itself 
cannot lead to the inference that the rules of natural justice are excluded. 
Clause (oc) also mentions ‘general public interest’ for which a passport could 
be impounded and when that is the ground a large number of cases could be 
conceived where action of impounding the passport could be taken consis- 
tently with or after following the rules of natural justice; even when the 
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ground happens to be one relating to sovereignty and integrity of India or 
security of India or India’s friendly relations with any foreign country cases 
could be conceived, though few in number, where action of impounding a paw- 
port could be taken consistently with or after following the rules of natural 
justice. In my view, something more is required than the mere aspects men- 
tioned in cl. (c) of sub-s. (3) of s. 10 in order to exclude the principles of 
natural justice by necessary implication, for instance special circumstances 
like urgency, emergency, need for secrecy, possibility of the person concerned 
thwarting remedial or preventive action must be shown to exist. I would 
refer to the following passage in 8.A. de Smith’s ‘Constitutional and Ad- 
ministrative Law’ occurring at p. 562: 

“Clearly, uot every decision affecting individual interests has to be preceded by prior notice 
end an opportunity to be heard. It may be quite impractioable beosuse of a paramount need 
for secrecy, or because the number of persons affected is so large, or because delay would make 
it impossible to take urgent remedial or preventive action; or there may be adequate substitutes 
(for example, inspection, tosts, interviews) for a hearing. Agam, it may be impossible to obtain 
oertain information at all (for example, hignly confidential reports) if it is known that disclosure 
to the person concerned (for oxample, an applicant for a licence or a company tendering for a 
contract) will take place. Even where a duty to observe natoral justice is applicable, the scope 
of the obligation imported may be modified in the publio interest or the interests of the parties 
-for example, whare it would be harmful to an applicant for soaial security benefit to have a 
distressing medical report disclosed to him, or where the interests of infants would suffer 
if a psyohiatrio report made to the court were to be publicized.” 


I may also refer to a decision of the Privy T E TE of De Verteusl 
v. Knaggs'!? where observations to the similar effect have been made by Lord 
Parmoor. In that case under s. 203 of the Immigration Ordinance of Trini- 
dad, power had been gonferred upon the Governor, ‘‘on sufficient ground 
shown to his satisfaction’’, to transfer the indentures of immigrants from 
one employer to another and the question that arose wag whether such power 
could be exercised by the Governer without enquiry a without giving an 
opportunity to the person against whom a complaint had. been made and 
from whose estate the mdentured immigrants were to be transferred tO an- 
other estate. Lord Parmoor observed as follows (p. 560): 


tt .The Ordinance does not prescribe any special form of procedure, but there is an ob- 
vious implication that some form of inquiry must be made, such as will enable the Governor 
fairly to determine whether a sufficient ground has been shown to his satisfaction for the re- 
moval of indentured immigrants.... What is the procedure which in such a caso the law will 
imply when the Legislature is silent? The acting Governor was not called upon to give a 
decision on an appeal between parties, and ft is not suggested that he holds the position of a 
judge or that the the appellant is entitled to insist on the forms used in ordinary judicial pro- 
oedure.... Their Lordships are of opinion that in making such an Inquiry there is, apart from 
special circumsiancss, a duty of giving to any person against whom the complaint is made s 
fair opportunity to make any relevant statement which he may desire to bring forward and a 
fair to correct or controvert any relevant statement brought forward to hie pre- 
judice. It musi, however, be borne in mind that there may be special circumstances which would 
justify a Governor, acting in good faith, to take action evsn Uf As did noi give an opportuntiy to the 
person affected to maks any relevant statemeni, or to correct or controvert any relovani statement bro- 
ughi forward to Ais prejudice, For instanoe, a decision may have to be given on an emergency, 
when promptitude is of great importance; or there;might be obstructive conduct on the part 
of the person affected. Their Lordships, however, do not find any suggestion of such conditions 
in the case under appeal.” (Italics mine.) 


I may mention that the aforeaaid observations of Lord Parmoor were ap- 
proved by Lord Reid in Ridge v. Baldwin'* where the entire case law bearing 
on the subject has been admirably summarised. In my view, having regard to 
the passage in 8.A. de Smith’s ‘Constitutional and Administrative Law’, 
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which I have quoted above, and having regard to the observations of Lord 
Parmoor in De Verteud v. Knaggs it seems to me clear that unleas special eir- 
cumstances are made out, such as where there is a paramount need for secrecy 
or where & decision may have to be given on an emergency, when promptitude 
is of great importance, or where delay would make it impossible to take urgent 
remedial or preventive action or where obstructive conduct on the part of the 
person affected is apprehended or where there may be adequate substitutes 
(such as inspection, tests, interviews) for a hearing, etc. the normal rule of 
audi adieram partem will be attracted and will- have to be followed, especially 
when the authority concerned is taking a decision prejudicially affecting the 
fundamental right of the person concerned. In the instant case, there is no 
suggestion whatsoever that there existed any such special circumstances; in 
fact, though the impugned decision was taken on June 11, 1971 the same was 
communicated to the petitioner on November 25, 1971, a circumstance which 
negatives the element of urgency or emergency. Therefore, the mere fact 
that aspects like the interesta of the sovereignty and integrity of India,. the 
security of India and friendly relations of India with any foreign country 
have been mentioned in the relevant provision of s. 10(3)(c) cannot lead to 
the inference of exclusion of the rule auds alteram partem in every case cover- 
ed by that provision. 


Turning to the two English decisions in Venscoff’s case aud Soblen’s case on 
which Mr. Joshi relied it must be pointed out that both the decisions are clear- 
ly distinguishable from the instant case. In the first place, both the case dealt 
with foreign aliens having no right to be in the United Kingdom except by 
licence of the Crown and the legislation was in relation to such persons. 
Secondly, the Court laid emphasis on the amplitude of Home Secretary’s dis- 
cretion in the context of emergency and the impracticability of giving a prior 
notices in such a case. Thirdly, as has been observed by Lord Denning in a 
recent case again dealing with an alien .vis. the case of Schmidt v. Sec. of 
State, Home Afairs, ‘‘the judgments in those cases were based on the fact 
that the Home Secretary was exercising an administrative power and not do- 
ing a judicial act, but that distinction is no longer vald”. Lastly, I may 
point out that in both the said cases, the Court also laid emphasis on the as- 
pect that the person against whom it was intended to make a deportation order 
would, the moment he had notice of that intention, take care not to Present 
himself and would take steps tq evade apprehension; in other words, in cases 
dealing with deportation of foreign aliens, factors. such as need to take emer- 
gent decision and the possibility of the person concerned thwarting, the reme- 
dial or preventive action would normally be present and it is by reason of the 
presence of such factors that the rule auds alteram partem was held to have 
been excluded. The two decisions on which Mr. Joshi has relied, therefore, 
rather support the view which I have expressed above. I may mention that 
in Sohmidt v. Sec. of State, Home Affairs the plaintiffs, who were alien stu- 
dents, had been given leave to enter the United Kingdom before July, 1968, 
initially for a period of one month; the periods had been extended to the end 
of August and September, 1968 respectively and when applications were made 
on their behalf to the Home Office for further extension of their stay until 
November and December, 1968 to complete their studies, the Home Secretary 
rejected the applications and the Court of Appeal held that as the plaintiffs 
had no right to an extension of their stay, the Home Secretary was under no 
duty to give them a hearing or to hear their representation and by rejecting 
their applications had not infringed the precepts of natural justice. How- 
ever, it will be interesting to note that on the question as to whether it would 
be obligatory on the part of the Home Secretary to giye a a if the per- 
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mission to stay already granted were to be revoked before the time mentioned 
therein were to expire, this is what Lord Denning has observed (p. 171): 

“Ho (alien) has no right to enter this country except by leave: and, if he is given leave 
to come for a limited period, he has no right to stay for a day longer than the permitted time. 
If his permit is revoked before ths time Hmti empwes, he oughi, I think, to be given an opportunity 
of making representations: for he would have a legitimats expectation of being allowed io stay for ihs 
permitted tims. Exoept in such a case, a foreign alien haa no right — and, I would add, no le- 
gitimate expectation -—— of being allowed to stay. He oan be refused without reasons given 
and without a hearing. Once his timo has expired, he has to go.” (Itallos mine.) 


The above observations clearly indicate to what length Lord Denning was 
prepared to go on the question of application of audi alteram partem even in 
the case of a foreign alien who had no right to enter the U.K. except with 
leave of the Crown and to remain there for such period as he may be permit- 
ted to do. Lord Denning has made it clear that even in the case of a foreign 
alien if his permit is required to be revoked before the time limit expires, such 
alien. would be entitled to be heard before such action was taken, for that 
would deprive him of legitimate expectation of stay in the U.K. for the per- 
mitted time. I may point out that in the instant case the Central Government 
was dealing not with a foreign alien but with Indian citizen having a funda- 
mental right of personal liberty including the right to travel abroad, for which 
he held a.valid passport up to July 27, 1972 and his passport has been sought 
to be impounded or revoked long before the period was to expire without 
giving him any hearing. As stated earlier, in the absence of any special cir- 
cumstances being made out, I do not think that the Central Government was 
entitled to depart from the normal rule of awdi alteram partem and the mere 
fact that aspects like the interesta of the sovereignty and integrity of India, 
the security of India and friendly relations of India with any -foreign country 
have. been mentioned in s. 10(3)(c) would not lead to the inference of exelu- 
sion of that rule. In my view, therefore, there is nothing in the subject-mat- 
ter dealt with hy the aforesaid provision which points the exclusion of the 
application of the rule audi alteram partem. i : 


Mr. Joshi next relied upon s. 10(5) of the Act in support of his contention. 
He pointed out that the phraseology used in the latter part of subs. (5) is 
the same as has been used in cl. (c) of subs, (3) and, according to him, this 
fact suggests that application of the rule audi alteram partem has been exclu- 
ded whenever action to impound the passport ia being taken under s. 10(3) (c). 
He pointed out that under s. 10(5) it was open to the passport authority not 
to furnish a copy of statement of reasons to the holder of the passport if m 
its opinion it was not in the interests of sovereignty and integrity of India, 
security of India, friendly relations of India with any foreign country or in 
the interests of general public to do so; he urged that if reasons could not be 
disclosed on grounds mentioned in s. 10(5), then obviously no hearing could 
be’ given to the holder whose passport was sought to be impounded under 
s. 10(3)(c). According to him, identical phraseology having been 
used in the two provisions it was clearly imtended that no hear- 
ing was to be given in a case falling under s. 10(3)(c). It is not possible to 
aecept this submission for more than one reason. If the provision contained 
in s. 10(5) is carefully scrutinized two aspects stand out very alearly. In the 
first place, the matter dealt with by sub-s. (5) is entirely different from the 
matter dealt with by cl. (c) of subs. (3). In cl. (o) of subs. (3) four 

ds have been set out for which a passport authority can impound a pas- 
port if that authority deems it necessary so to do, while under sub-s. (5) the very 
grounds have been mentioned in the latter part thereof, as being the grounds on 
the basis of which reasons for impounding the passport need not be furnished to 
the holder of the passport. The subject-matters dealt with by the two provi- 
gions, therefore, are entirely different. Secondly, if it were the intention of 
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the Legislature that statement of reasons should not be furnished to the holder 
of the passport in every case of impounding falling under s. 10(3)(c), it would 
‘have clearly stated so in sub-s. (5). Sub-section (5) as it stands provides that 
whenever an order impounding a passport has been made under s. 10(3) the 
passport authority shall record in writing a brief statement of reasons for 
making such order and then the sub-section goes on to Provide.as follows: 
“and fornish to the holder of the passport or travel dooument’on demand a copy of the 
sams unless in any case, the passport authority is of the opinion that it will not be in the tn- 
terest of the sovereignty and integrity of India, the security of India, friendly relations of India 
with any foreign country or in the Interests of the general public to furnish such a copy.” 
Mr. Joshi wanted me to read the aforesaid provision contained in subs, (5) to 
mean that in every case where the impounding of a passport is done under 
ol. (0) of subas. (3) statement of reasona had to be refused. I am unable to 
read sub-s. (5) in this fashion. The words used in subs. (5) are ‘‘unless in 
any case’’ and not ‘‘unless in every case” falling under el. (c) af subs.(3) 
of s. 10. In other words, in my view, it is clear that even in some cases Where 
the impounding has been done under el. (c) of sub-+. (3) of a. 10 the passport 
authority could furnish a copy statement of reasons to the holder of the pass- 
port and if that be the correct interpretation of sub-s. (5), it is diffleult to 
accept Mr. Joshi’s argument that beckuse reasons are not to be disclosed rio 
hearing-is contemplated when order is made under cl (c) of sub. (3) of 
s. 10. In-my view, therefore, even after reading the provision contained in 
s. 10(3)(c) along with s. 10(5) it is not possible to come to the conclusion 
that on true interpretation or construction of the relevant provision the prin- 
ciples of natural justice have been excluded by necessary implication as sug- 
gested by Mr. Joshi. In the absence of such exclusion by necessary implica- 
tion, the normal rule of giving a hearing will apply. 

I may now refer to the provisions of`s. 11 of the Act which deal with ap- 
peals, which, in my view, have a bearing’ on the question which I am consi- 
dering at the moment. As already pointed out s. 11 provides for an appeal 
being preferred by any person aggrieved by an order passed by the pasport 
authority under s. 10(3) of the Act to the prescribed appellate authority, sub- 
ject to the proviso that no appeal shall lie against any order made by: . the 
Central Government. The material provision occurs in sub-s. (5) of s. n 
and the proviso thereto. Section 11(5) provides as follows: ` 


ene OE a appeal, the appellate authority shall follow such procedure as aie 


Provided that no appodl shall be disposed of unless the appellant has been given & reasonable 
opportanity of representing his case.” 
Rule 12 of the Passports Rules, 1967 indicates the appellate ME un: 
der the Act and from the table given under that rule, it will appear clear that 
against an order made by the passport authority, other than the Centrál. Go- 
algo under sub-s. (3) of s. 10 the appeal lies to the Chief Passport Off: 
of External Affairs, New Delhi. Rule 14 prescribes the pro- 
pee to be followed by appellate authority and that rule provides that‘on 
receipt of an appeal, the appellate authority may: call’ for the records of the 
casé from the authority who passed the order appealed against’ and after giving 
the appellant a reasonable opportunity of representing : his. case’ ‘pase nal 
orders. In other words, both the substantive provision dontaihed: in proviso 
to s. 11(5) as well as Rule 14 clearly provide that when the matter goes in 
appeal the holder of a passport against whom impounding order has been 
made has been given a right of hearing, a right of representing His case before 
the appellate authority. If a hearing’ and an opportunity to represent his 
case is contemplated at appellate stage, it would not be unreasonable to hold 
that the passport authority acting under s. 10(3)(c) will have-also to follow 
the rule audi aeram partem before passing an adverse order against the 
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holder, unleas of course special circumstances are made out. In any event 
such a provision which is to be found at appellate stage would rule out exclu- 
sion by necessary implication of audé alteram partem rule at the initial stage 
as was suggested by Mr. Joshi. 

` In my view, therefore, irrespective of the inference suggested ‘by s. 11(5) 
and Rule 14, on a proper construction of the relevant provisions of the Pass- 
ports Act, principles of natural justice and fair play are not excluded by 
necessary implication as was contended for by Mr. Joshi and, therefore, sincs 
the impugned decision which has civil consequence was arrived at without 
giving a hearing to the petitioner, the same will have to be quashed. 

` The next-contention on the basis of which the impugned decision is challen- 
ged is more formidable than the first one and goes to the root of the matter. 
What has been contended by Mr. Sorabjee is that though under s. 10(3) (0) 
the formation of opinion as to the necessity or expediency of impounding a 
passport has been left to subjective satisfaction of the passport authority which 
was the Central Government in the instant case, the exercise of that power was 
conditioned: by the Government deeming it necessary im the interests of the 
general public to pass such an order and the Government’s decision was open 
to a limited judicial scrutiny, namely the Court could see whether the condi- 
tion upon which power was being exercised existed, in the sense that the 
material on the basis of which power was sought to be exercised had rational 
connection with the ground on which the decision was to be taken and he urged 
that in this case the material on the basis of which Government took the im- 
pugned decision, which material has now been disclosed in the supplemental 
affidavit dated ‘March 4, 1972, was such that no reasonable body of persons 
cold come to the conclusion that it wag in the interests of general public to 
impound the petitioner’s passport. In other words, the material disclosed 
had no rational nexus with the ground on which the impugned decision was 
taken and as such the same was liable to be quashed. On the other hand, 
Mr. Joshi contended that the entire matter covered under cl. (0) of subs. (3) 
of s. 10 has been left to the subjective satisfaction of the Central Government 
and that such subjective decision of the Central Government could not be 
called in question by any Court of law. In the alternatiye he contended that 
if the Court came to the conclusion that such decision of the Government was 
open to a limited judicial scrutiny as contended by Mr. Sorabjes, then the 
material disclosed in the supplemental affidavit was clearly relevant- and 
germane to the issue that had to be decided by the Central Government and 
the sufficiency or adequacy of the material could not be gone into by any Court. 
In other words, he urged that the material on the basis of which the impugned 
decision has been taken had rational nexus with the ground on which the deci- 
siog wag taken. .- - 

. In'my view, in view of the Supreme Court decisions In Barium Chenical’s 
case, ‘Rohtas Industries’ case and U. P. Electric Co. v. State of U.P. it 
would be difficult to accept the first -part of Mr. Joshi’s contention. A ‘num- 
ber of eases were referred to by Mr. Sorabjee in support of his contention that 
the decision of the Central Government under s. 10(3)(c) would’ be subject to 
a limited judicial scrutiny, but it is unnecessary to refer to all those decisions 
and I propose to refer to only one decision of the Supreme Court in U. P. Eleè- 
irio Co. v: State of U.P. where the language of the concerned enactment which 
came up for consideration before the Court happened to be very similar to the 
language used in s. 10(3) (6) of the Passports Act. In that case the Supreme 
Court was concerned with the provisions of s. 8(2)(6) of the Indian Electri- 
city Act 9 of 1910 ds amended by the U. P. ‘Act 80 of 1961 whereunder not- 
withstanding the grant of a licence td supply electricity to a specified area or 
aes to & licensee, the Government” was empowered to supply energy to 
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consumers within the same area or locality ‘‘where the State Government deems 
such supply necessary in public interest” and the question was what was left 
to the subjective decision of the State Government and to what extent such 
decision could be scrutinised by a Court of law. The relevant provision of the 
enactment ran as follows: 


Seo. 8 (2) (8). the grant of a licence under this Part for any purpose shall not in any way 
hinder or reartict— 

(f) the grant ofa llcenop to anotber person within the same ares of supply for a like pur- 
pose; or 
| (if) the supply of energy by the State Government or the State Electricity Board within 
the same area, where the State Government deems such supply necessary in publio interest;” 
Relying on this provision direct supply of energy was given to Hind Lamps 
notwithstanding the licence that had been granted to the petitioner company 
which action was challenged. . With regard to the aforesaid provision the 
High Court had taken a view that the State Government was the sole judge 
of the question whether direct supply of energy to Hind Lamps was or was 
not in the public interest and that the test was of a subjective nature and no 
objective test was contemplated. This view of the High Court was expressly 
disapproved by the Supreme Court in para. 10 and the correct position was set 
„out in para. 11. of the judgment. The relevant paras. 10 and 11 run as 
follows (p. 25): E 

“By the amendment made by U. P. Act 80 of 1961 electrical energy may be supplied 
by the State Government or the State Electricity Board within the same area in respect of 
which a Noonse is granted only if the State Government deems such supply ‘necessary in 
pubHo interest’. The High Court observed that ‘the State Government was the sole judge of 
the question whether direct supply of energy to Hind Lamps was or was not in the publio 
interest. The test is of a subjective nature, no objective test being contemplated. Thus it is 
not open to this Court to examine whether it was necessary in the publio interest. The sub- 
jective opinion of the Government is final in the matter, and the same is not justiciable or 
subject to fudiofal sorutiny as to sufficiency of the grounds on which the State Government 
has formed its opinion., In other words the Legislature has left it to the sole discretion of the 
State Government to decido whether s direct supply of energy was in the public interest.’ 


We are unable to agree with that view. By Section 3 (5)(e) as amended by the U. P. Act 
$0 of 1961, the Government is authorised to supply energy to consumers within the ares of the 
Hoenses in certain conditions: exeroise of the power Is conditioned by the Government deeming 
it necessary in public interest to make such supply. If challenged, the Government must 
show that exercise of the power was necessary in public interest. The Court je thereby not 
intended to sit in appeal over the satisfaction of the Government. If there be prima facie 
evidence on which a reasonable body of persons may hold that it is in the public mterest to 
supply energy directly to the consumers, the requirements of the statute aie fulfilled. Nor- 
mally a lloensee of electrical energy, though he has no monopoly, is the perron through whom 
electroial energy would be distributed within the area of supply, since the lioensec has to lay 
down blectric supply Hnes for transmission of energy and to maintain Hs ertablishment. An 
inrosd may be made in that right in the conditions which arc statutorily prercribed. Jri our 
judgment, the satisfaction of the Government that the supply Js necesrary in the publio Interest 
is in appropriate cases not excluded from fudicial review.” 


In view of the above observations of the Supreme Court it will be clear that 
the Central Government’s decision under s. 10(3)(c) of the Passports Act 
where similar phraseology has been used will be subject to judicial review in a 
limited manner as indicated therein and I feel that the first contention of 
Mr. Joshi will have to be rejected. It is clear that under s. 10(3) (e) the 
passport authority has been given power to impound a passport already grant- 
ed but the exercise of power is conditioned by the Government deeming it 
necessary in public interest to do so. It is true that the Court will not git in 
appeal over the satisfaction of the Government and if there be prima faote 
evidence on which a reasonable body of persons may hold that it is in public 
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interest to impound the passport, the requirements of the statute could be said 
to have been fulfilled, but the satisfaction of the Government that impounding 
of a passport is necessary in the interests of general publio would in appro- 
priate cases be not excluded from judicial review in a limited sense that is to 
say, if challenged the Government will have to show prima faote that the exer- 
cise of the power was necessary in public, interest by giving some clue as to the 
material on the basis of which the decision was taken and by further showing 
that such material was prima facte relevant and germane and had rational 
nexus with that ground. It is further well settled that if the nexus or connec- 
tion between such material and the ground is problematic or fanciful or too 
remote, it is no real nexus at all and the decision will be liable to be set aside 
(vide Anant Janardhan, v. M. A. Deshmukh*!). That being the position im 
law, it will be necessary for me to consider the material that has been diselosed 
by the respondents in Shri Kazi’s supplemental affidavit dated March 4,- 1972 
and to find out whether the material at least prima faoie has rational or reason- 
able connection with the ground of general public interest. 


It may be stated that the material on the basis of which the impugned deci- 
sion was taken by the Central Government has been set out in paragraph 2 of 
Shri Kazi’s supplemental affidavit: dated March 4, 1972 and the question would 
be whether the material go ‘disclosed is such that on that basis a reasonable 
body of persons could come to the conclusion that it was in the interests of 
general public to impound the petitioner’s passport. The relevant portion of 
paragraph 2 runs as follows: 


“One Sami J. Patel was the Manager of the Branch of the Central Bank of India in London 
till about March 1970. Very serious frauds were detected tn this Branch in or about April 
1970 and the transactions involved in the said frauds related to unauthorised and fraudulent 
guarantets issued by the said Sami J. Patel to the extent of Rs. 2.15 crores, The petitioner 
was the Accountant of the sald Branch in London and was appointed as Acting Manager in place 
of the said Sami J. Patel sdmetime in April 1970. Investigations carried ont by the Reserve 
Bank of India into the affairs of the said Branch in London of the Central Bank of India re- 
yoaled that the petitioner had allowed drawings far in ¢xcess of the sanctioned limit and with- 
out any relation to thé valus of the aeourities to certain parties who were reported to be friends 
of or connected with the said Sami J. Patel and to whom the said Sami J. Patel had also un- 
suthorisedly : extended facilities. The Central Government is interested in successfully pro- 
seouting the sald fraud. oases in London in the interests of the sald nationalised Bank which 
are also the interests of the genergl public. In view of the serious irregularities notioed in the 
oase of the petitioner as-aforesaid and in view of the likelihood that his continued preeense 
in the United Kingdom or in any other country may prejudictally affect and/or jeopardise the 
interests of the sald- nationalised Bank in prosecuting the fraud cases in London, the Central 
Government deemed it pocessary to impound the petitioner’s passport in the interests of the 
general public under section 10(8)(0) of the said Act.” 


Analysing the aforesaid material that has been furnished in the supplemental 
affidavit: it will appear clear that in the first place it has been stated that 
during the regime of Sami J. Patel, who was the Manager of London Branch 
upto March 81, 1970, very serious frauds were detected in the London Branch 
in or about April 1970 and that the transactions involved in the said frauds 
related: to unauthorised and fraudulent guarantees issued by Sami. J. Patel 
to the tune of -Rs. 2.15 crores; secondly, fraud cases (meaning presumably 
prosecutions) ‘hdve been launched in London Courts in respect of the said 
frauds allegedly committed by Sami 'J. Patel and thirdly, the Central Govern- 
ment is interested: in successfully prosecuting the said fraud cases and that is 
in, the interests of general public; inasmuch as, the alleged frauds pertain to 
the funds of a nationalised bank.: There could be no dispute that the succods- 
fol prosecution of -the fraud cases in Dondon would be in the interests of the 
ag publie, inasmuch ‘as, the funds involved: in these fraud cases pertain to 
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one of the nationalised banks like the Central Bank. So far there is no 
difficulty, but the question is whether the petitioner’s connection with the said 
successful prosecution of fraud cases against Sami J. Patel has been satisfac- 
torily brought out? What is the material on which it could be reasonably 
said that the petitioner’s presence in United Kingdom would prejudicially 
affect the successful prosecution of the said fraud cases? On that aspect I 
feel that the affidavit is woefully deficient. On that aspect only two things 
have been set out: (1) that at the material time the petitioner was the Accoun- 
tant of the London Branch; and (2) that during the investigations that were 
carried out by the Reserve’ Bank in the affairs of the London branch certain 
irregularities or unauthorised dealings on the part of the petitioner by way of 
allowing drawings far in excess of the sanctioned limit and without any rela- 
tion to the value of the securities to certain parties who were reported to be 
friends of Sami J. Patel had come to light. However, I must observe that it 
is nowhere stated in the whole affidavit that these so-called irregularities or 
unauthorised actions on the part of the petitioner m granting or allowing 
drawings far in excess of the sanctioned limit and without any relation to the 
value of the securities to certain parties who were the friends of Sami J. Patel 
had any connection with the frauds which are said to have been perpetrated 
by Sami J. Patel himself while he acted as the Manager of the Central Bank. 
In fact, in the entire affidavit complete silence has been observed by Shri Kazi 
in this respect, which, to my mind, is quite eloquent and it must, therefore, be 
taken that the Central Government even after examining the Reserve Bank’s 
Investigation ‘Report of the London office was not in a position to connect the 
petitioner’s irregularities or unauthorised dealings with the frauds allegedly 
committed by Sami J. Patel m respect: of which prosecutions are pendmg 
in London Courts. `The petitioner in his affidavit in rejoinder dated March 10, 
1972 has categorieally asserted that he was not concerned with Sami J. Patel nor 
with the very serious frauds of Sami J. Patel and that the successful prosecution 
of the said fraud cases in London against the said Sami J. Patel has nothing 
whatever to do with the irregularities and unauthorised dealings of his which 
formed the subject-matter of departmental enquiry that was held against him by 
the Central Bank through Enquiry Officer Shri Tipnis. The circumstance that 
the parties to whom the petitioner showed undue favour were reported to be 
friends of Sami J. Patel whom Sami J. Patel had himself favoured cannot 
carry the case against the petitioner any further. It is thus clear that the 
so-called irregularities or unauthorised dealings noted by the Reserve Bank 
to which a reference is made in the supplemental affidavit being unconnected 
with the alleged frauds committed by Sami J. Patel, would become irrelevant 
in the context of successful prosecution of fraud cases against Sami J. Patel. 
The only other factor is that at the material time i.e. when the alleged frauds 
were committed by Sami J. Patel the petitioner was an Accountant in London 
office which could only mean that he might have or at the most must have come 
to know of the fraudulent dealings of Sami J. Patel, but surely his having 
knowledge thereof— a feature which would be common to several subordinate 
officers who were then and are even now working in that branch—cannot ren- 
der his presence in United Kingdom such as would prejudicially affect or jeo- 
pardise the successful prosecution of fraud cases against Sami J. Patel. In 
view of this position which emerges from the examination of the material that 
has been placed by Shri Kasi in his supplemental affidavit before the Court, 
the question arises as to whether and how the petitioner’s presence in London 
is in any way going to jeopardise or prejudicially - -affect successful prosecution 
of the fraud cases against Sami J: Patel and in that behalf the averment to 
be found in the said affidavit is to the following effect: - 

“In view of the serious Irregularities noticed in the case of the petitioner es aforesaid and 
in view of the likelihood that his sontinued presenoe in the United Kingdom or in any other 
country may prefudicially affect and/or jeopardise the interests of the sald nationalised Bank 
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in prosecuting the fraud oases in London, the Central Government deemed it necessary to 
impound the petitioner's passport in the interests of the general public...” 


Two things have been mentioned in the aforesaid averment. First that there 
were serious irregularities noticed in the case of the petitioner, which as stated 
above being unconnected with the alleged frauds committed by Sami J. Patel 
would be irrelevant in the context of successful prosecution of the fraud cases. 
Second, that there is a ‘iskelihood’ that the petitioner’s continued presence in the 
United Kingdom ‘may’ prejudicially affect and/or jeopardise the interests of 
the nationalised Bank in prosecuting the fraud cases in London. In my view, 
this nd aspect which has been mentioned pertains to the domain of theori- 
tical possibility, if not speculation. Besides; it has not been clarified as to 
how and in what manner the petitioner’s continued presence is going to affect 
prejudicially the succéssful prosecution of the fraud cases against Sami J. 
Patel in London and no material has been placed on record such as any past 
or present activity on the part of the petitioner suggesting an inference that 
the petitioner was favourably inclined towards Sami J. Patel or was interested 
in helping Sami J. Patel. In the absence of any clue being furnished as to 
how and in what manner the petitioner’s presence is likely to prejudice or 
jeopardise the interests 'of the nationalised Bank in prosecuting the fraud 
eases in London, it would be difficult for the Court to surmise or imagine thé 
ways in which prejudice could occur to the successful prosecution of fraud 
cases. If what is intended to be conveyed is that he might furnish evidence in 
the proceedings pending in London Courts and such evidence may adversely 
affect the successful prosecution of the fraud cases, then certainly the peti- 
tioner’s ‘detention in this country would rather be' contrary to public interests, 
for such detention would amount to interference with administration of justice 
and consequently would be undermining general public interests. However, 
as stated earlier, no material has been placed before the, Court as to how and 
in what manner the petitioner’s continued presence in the ‘United Kingdom 
is likely to jeopardise or prejudicially affect the successful prosecution of the 
fraud cases in London, that is to say, what kind of activities the petitioner is 
likely to indulge in if he is allowed to go and stay in the United Kingdom has 
not been stated anywhere in the affidavit and therefore it is clear to my mind 
that apprehended consequences are problematic, fanciful and too remote and 
as such the nexus is unreal. In other words, the material on: which the impugn- 
ed decision was taken by the Central Government was such that no reasonable 
body of persons could come to the conclusion that it was necessary in the 
interests of the general ppblic to impound the petitioner’s passport. 

In the above context I would like to place on record one thing that transpired 
during the hearing. It is clear that the Central Government has impounded 
the petitioner’s passport out of fear entertained by it that the petitioner’s, 
presence in U.K. is likely to affect prejudicially the interests of the nationalis- 
ed Central Bank in prosecuting the fraud cases in London. Though the man- 
ner in which such likelihood of prejudice was apprehended was not specifically 
mentioned in the affidavit, the petitioner at one stage of the hearing did make 
an offer to conduct himself i in such a manner as to allay completely the appre- 
hension of the Central Government and this was done without prejudice with 
a view to see that the matter could be amicebly settled but the matter could 
not be settled. Mr. Sorabjee, however, made a statement at the Bar that his 
client was prepared to give the same assurances with prejudice in order to 
show his bona fides. Mr. Sorabjee stated that the petitioner’s statement has 
been recorded in the committal proceedings in London at Guild Hall Magis- 
trate’s Court in connection with prosecution against Sami J. Patel, that he 
was willing to give evidence ‘for the prosecution if called upon to do ao and 
that he has never been approached or sounded to give evidence on behalf of 
Sami J. Patel;'that he is prepared to give an undertaking to the Cotrt that.he 
will not do'anything or act in any manner which may prejudice or ‘impair or 


| 1972.] MINOO MANECKSHAW U. UNION OF INDIA (0.¢.3.)—Tulaapurher J. 811 


in any manner directly or indirectly affect the prosecution launched against 
Sami J. Patel or any other legal proceedings that may be adopted by respondent 
No. 3 Bank and/or against the Bank in connection with the transactions of the 
London Branch of respondent No. 8 Bank and will give such assistance as may 
be in his power to respondent No. 8 Bank if and when called upon to do; and 
that he will undertake that he will not divulge or disclose any information 
pertaining to the affairs of respondent No. 3 Bank which he has gathered 
during the period of his service with respondent No. 3 Bank. Hven after the 
aforesaid assurances and undertakings were offered by Mr. Sorabjee on behalf 
of his client with prejudice, Mr. Joshi appearing for respondents Nos. 1 
and 2 was not in a position to say that respondent No. 1 was prepared to re- 
consider its impugned decision. 

Having regard to the aforesaid discussion, I am clearly of the view that the 
material disclosed in Shri Kasi’s supplemental affidavit dated March 4, 1972 on 
the basis of which the impugned decision was taken has no possible rational 
connection with the ground of general public interests to serve which the 
petitioner’s passport was impounded; im other words, the material was such 
that no reasonable body of persons could come to a conclusion that it was neces- 
sary in the interesta of general public to impound the petitioner’s passport. 
In this view of the matter the impugned decision will have to be quashed. 
Since the petitioner is entitled to succeed on these two points, it is unnecessary 
to deal with and I do not propose to deal with the other points on the basis of 
which the impugned decision has also been challenged. 

In the result, I feel that the impugned decision of the Central Government 
to impound the petitioner’s passport taken on June 11, 1971 and which was 
communicated to the petitioner by respondent No. 2 in his letter dated Nov- 
ember 25, 1971 should be quashed. 

I further direct respondents Nos. 1 and 2 to forbear from taking any fur- 
ther steps or action in furtherance or in implementation of the impugned de- 
cision which has been quashed. 

Eule is, therefore, made absolute in terms of prayer (a) of the petition. 

Respondents Nos. 1 and 2 to pay the costa of the petition to the petitioner. 
Costs to be taxed on a Long Cause seale with one counsel allowed on either 
side. 

Taxing Master to be at liberty to allow as instructions for brief any sum 
exceeding Rs. 2,000 as he may in his discretion think proper. 

Respondent No. 8 to bear its own costs. 

Operation of the order stayed till Friday; March 24, 1972. 


Before Mr. Justice Nain. 
JATASHANKAR DAYARAM 


‘ v, 
THE COMMISSIONER OF INCOMRE-TAX.® | 
Civil Procadure Code (V of 1908), O. XXXITI, Sec. 141-—Incometam Act (XLIII of 1960), 
ss. 356 (23), 131, 261, 368—Pauper petition whether matniainable in respect of application 
made by assesses under a. 256(2) of Incoms-taa Act—Section 141, Civil Procedure Code whether 
applicable to such an application. 
_ An application made by an asseseee under s. 256(%) of the Income-tax Act, 1961 to the 
High Court is a proceeding in a Court of civil jurisdiction. By virtue of s. 141 of the Code 
of Civil Procedure, 1908, which apples to such a proceeding, the provisions of O. XXXII 
of the Code becomes eon to applications made under s. 256(3) of the Income-tax Act, 


1061. 
In re The Pill of Dawubai Haji Khan and Palani Gramant v. Mantckamenal,* agreed with. 


*Dectded, December 8, 1972. Pauper Petition 1 (1808) LL.R. 18 Bom. 287. 
No. 8 ot a (in Income-tax Application 3 [1986] ALR. Mad. 486. 
oO, 65 
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Commr. of Inc.-Taa v. I.D.Varshani,* Commr. of Inc.-Taz v. Gulam Hyderkhan, Cenunr. 
of Inc.-T'as v. Gourishankar Lal Singha," Semanna v. Thinnayya,S Anandrao v. Krisknaji' 
and Ram Chandra v. Stats of U. P.," referred to. 

4 


H.J. Thacker, for the petitioner. 
F.B. Shastri, for the respondent. 


Naw J. This petition has been placed before the Court by the learned Pro- 
thonotary and Senior Master of this Court at the instance of the respondents 
to decide a preliminary question as to whether a pauper petition is mamtain- 
able in respect of an application by an agsessee under s. 256(2) of the Income- 
tax Act, 1961, for compelling the Income Tax Appellate Tribunal to draw uP 
a statement of the case and refer it to the High Court. 

Petitioner has filed the above petition in forma pauperis for a direction to 
the Income Tax Tribunal to draw up a statement of the case and raise and 
refer to this Court certain questions of law specified in the petition under 
s. 256(2) of the Income-tax Act. The amount of tax in dispute is a little over 
Rs. 20,000 and the amount of Court-fees payable under item No. 16 of Sche- 
dule I to the Bombay Court-feea Act, 1959, is Ra. 390. The petitioner states 
that he is not possessed of sufficient means to enable him to pay the fees pay- 
able by law and he thay therefore be granted permission to sue wm forma pau- 
peris. This petitidn is opposed on behalf of the Commissioner of Income-tax. 

It is contended on behalf of the respondent that the provisions of the Code 
of Civil Procedure do not apply to proceedings under a. 256(2) of the Income- 
tax Act; consequently O. XX XIII of the Code of Civil Procedure has no ap- 
plication to these proceedings and no application can be filed in forma pau- 
poris. 

My attention has been drawn to s. 181 of the Income-tax Act, which con- 
fers powers of a Court when trying a suit on Income Tax Officers, Appellate 
Assistant Commissioners, Inspecting Assistant Commissioners and Commission- 
ers for the purposes of discovery and inspection, enforcing the attendance of 
any witnesses and issuing commiasions. My attention has also been invited to 
gs. 261 and 262 of the Income-tax Act. Section 261 provides for an appeal 
to the Supreme Court from any judgment of the High Court on a reference 
under s. 256 of the Income-tax Act. Section 262 makes the provisions of the 
Code of Civil Procedure, 1908 relating to appeals to the Supreme Court appli- 
cable in the case of appeals under s. 261. It is contended that there is no pro- 
vision in the Income-tax Act, which makes any af the provisions of the Code 
of Civil Procedure applicable to applications under s. 256(2) of the Income- 
tax Act made to the High Courts. It is therafors contended that O. XXXII 
of the Code of Civil Procedure does not apply to such applications and a peti- 
tion to apply under s. 256(2) tn forma pauperis is not maintainable. 

Mr. Shastri for the respondent has invited my attention to three judgments, 
one of Andhra Pradesh High Court, one of Allahabad High Court and one of 
Caleutta High Court, wherein it has been held that where an applicant under 
g. 66 of the Income-tax Act, 1922 (which corresponded to s. 256 of the Income- 
tax Act, 1961) died during the pendency of a reference before the High Court, 
the reference did not abate because the provisione of the Code of Civil Proce- 
dure were not applicable to refefences under the Income-tax Act, 1922. 

In the case of Commr. of Inc.-Taz v. I.D. Varshani! the applicant had died 
not during the pendericy of an application to compel a reference but during 
the pendency of the reference itself. A Division Bench of the Allahabad High 
Court held that there was no provision either in the Indian Income-tax Act, 

8 (105%) 28 LTR. 168. : 7 (1069) 65 Bom. L.R. 417, s.c. [1964] 

; i 46 LT.R. 468. ALR. wa. 
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63 LT.R. 711. 8 [1966] A.I.R. 8.C. 1888. 
245] ATR. Mad. 107. 1 (1989) 28 LTR. 168. 
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1922 or in the rules madè thereunder for bringing on the record the legal 
representatives of an assessee and that O. XXII of the Civil Procedure Code, 
1908 had not been made applicable to a reference under s. 66 of the Income-tax 
Act and, therefore, the reference did not abate. If the Commissioner had 
not applied to bring the 1 representatives of the deceased assesgee on Te- 
cord within ninety days of his death the Court was entitled to consider whe- 
ther it would answer the reference at all The judgment does not show that 
any argument was based on s, 141 of the Civil Procedure Code or that the 
, Baid section was at all considered. — 


In the case of Commr. of. Inc.-Tax v. Qulam Hyderkhan,2 a Division Bench 
of the Andhra Pradesh High Court took a similar view holding that the pro- 
visions of O. XXO would not be attracted to'a reference under s. 66 of the 
Income-tax Act, 1922 and the position of an asseasee in a reference under s. 66 
could not be equated to that of a defendant or respondent. In this case also 
the provisions of a. 141 do not appear to have been considered. 


In the case of Commr. of Inc.-Tax v. Gourishankar Lal Singha, a Division 
Bench of the Calcutta High Court took the same view as the Allahabad and 
Andhra Pradesh High Courts, after referring to the said decisions. In that 
case, the assesses had died during the pendency of an application for leave to 
appeal to the Supreme Court against the judgment of the High Court, on a 
reference under s. 66 of the Income-tax Act. In this case also the provisions 
of s. 141 of the Code of Civil Procedure do not appear to have been considered. 


Reliance ‘was also placed on behalf of the respondent on the judgment of a 
single Judge in Somanna v. Chinnayya,* holding that no application lay for 
restoration of petition under s. 73, Madras Village Courts Act which had been 
dismissed for default. In that case it was observed that there was no provi- 
sion in the Civil Procedure Code or the Madras Village Courts Act for resto- 
ration of petitions dismissed for default. Order IX, r. 9, Civil Procedure 
Code applies in terms only to suits and therefore it Was not applicable to peti- 
tions under s. 73, Madras Village Courts Act. It was further held that s. 141, 
Civil Procedure Code could not be invoked because it only empowered the 
Judge to regulate judicial proceedings by rules of procedure in the Civil Pro- 
cedure Code and it did not make Civil Procedure Code applicable in its en- 
tirety including provisions conferring substantive rights. It held that the 
remedy under O. IX, r. 9, Civil Procedure Code was not a matter of proce- 
dure, but was a substantive right. I am afraid, I do not share the views of 
the learned Judge on this point. However, it is not necessary for me to decide 
in this matter whether the provisions of O.IX, r. 9 of the Civil Procedure 
Code are procedural or contain substantive rights. In fact in case of Anand- 
rao v. Krishna; Chandrachud J. took the view that where an application 
under the Madhya Pradeah Temporary Postponement of Execution of De- 
cree Act had been dismissed for default, the provisions of O.IX, r. 8 of the 
Civil Procedure Code would apply by reason of the provisions contained in 
a. 141 of the Civil Procedure Code. 


Section 141 of the Oivil Procedure Code provides that the procedure pro- 
vided in the Code in regard to suits shall be followed as far as it can be made 
applicable in all proceedings in any Court of civil jurisdiction. I have no 
doubt that an application under s. 256(2) of the Income-tax Act, 1961 made 
to the High Court is a proceeding in a Court of civil jurisdiction. I am un- 
able to accept the argument made on behalf of the respondent that such ap- 
Plication is merely a continuation of proceedings before Income-tax Autho- 
rities or before the Income-tax Appellate Tribunal. In my opinion, it is an 
independent proceeding before a Court of civil jurisdiction. Section 141 would, 

3 (1961) 46 LTR. 468. | 5 (100%) 65 Bom. L.R. 417, s.o. [1066] 

3 (isss A.LE. Bom. 382. f : 
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therefore, apply. One has however to see whether the provisions of O. XXXIII, 
Civil Procedure Code are procedural provisions or they confer any substan- 
tive rights. 

Order XXXIII, r. 1 of the Code of Civil Procedure provides that any suit 
may be instituted by a pauper. Rule 2 provides for an application for per- 
mission to sue as pauper. Rule 8 states that where application is granted, 
it shall be numbered and shall be deemed to be the plaint in the suit except 
that the plaintiff would not be liable to pay the Court-fees on such plamt. 
Rule 10 provides that where the plaintiff succeeds in the suit, the amount of 
Court-fees shall be recoverable by the State Government from the pauper and 
shall be a first charge on the subject-matter of the suit. Rule 11 provides that 
where the plaintiff fails in the suit or is dispaupered or that the suit is with- 
drawn or dismissed, the Court shall order the plaintiff to pay the Court-fees 
which would have been paid by the plaintiff if he had not been permitted to 
sue as a pauper. Bule 11(¢) provides that where the suit abates by the death 
of the plaintiff, the amount of Court-fees shall be recoverable from the estate’ 
of the deceased-plaintiff. These provisions show that the payment of Court- 
fees is only postponed to facilitate a poor litigant getting justice before pay- 
ing the Court-fees, As against this, a man of means has to pay the Court- 
fees before he seeks justice. In my opinion, the stage at which the State re- 
covers Court-fees from a poor litigant has been left to the diseretion of the 
Court under the provisions of O. XX XIII of the Civil Procedure Code. Order 
XXXI, Civil Procedure Code does not confer any substantive right on the 
litigant. Provisions of O.X XXIII would, therefore, be applicable to pro- 
ceedings other than suits in the High Court by virtue of s. 141 of the Code 
of Civil Procedure and they would therefore be applicable to an application 
under s. 256(2) of the Income-tax Act. 

Mr. Thacker on behalf of the petitioner invited my attention to the judg- 
_ ment of the Supreme Court in the case of Ram Chandra v. State of U.P.5 where 
the provisions of s. 24 of the Code of Civil Procedure were made applicable to 
, & reference made by a Magistrate to a civil Court under s. 146(/) of the Code 

of Criminal: Procedure by virtue of s. 141 of the Civil Procedure Code. But 
the cases more in point are two judgments one of the Bombay High Court 
and the other of Madras High Court to which I will refer presently. 

In In re The Will of Dawubai Han Khan’ Starling J. held that where an 
executor is not in possession of the property of his testator and cannot get 
possession of it, and where he has not himself the means of paying the neces- 
Bary feos, he may be allowed to petition for, and if entitled thereto, to obtain 
probate m forma pauperis. The learned Judge held that it was not a suit in 
the ordinary acceptation of the term, though, if a caveat were entered, it 
would be changed into a suit. The learned Judge was of the opinion that 
under s.,647 (s. 141 of the present Civil Procedure Code) which provided 
that the procedure for suits preseribed by the Civil Procedure Code ‘‘shall 
be followed, so far as it can be made applicable, in all proceedings in any 
Court of civil jurisdiction other than suits and appeals’’ made the provisions 
of the Code applicable to all miscellaneous civil proceedings including the one 
under ss. 237 and 261 of the Indian Succession Act. This was followed by 
Gentle J. in Palan Gramant v. Manickammal® The learned Judge observed 
(p. 488) : 

HI see no reason why an application by a petitioner for grant of probate or letters of admi- 
nistration, which is clearly a proceeding in a Court of ctvil jurisdiction, cannot be subject to the 
provisions of 0.88, Civil P.C....” 

The learned Judge applied the provisions of s. 141 of Civil Procedure Code to 
these proceedings. 


6 [1966] A.J. B.S. C. 1888. 8 [1988] A.I.R. Mad. 466. 
7 (1898) LL.B. 18 Bom. 287, 


1972.) ` | JATABHANKAR D: COR. T. T.‘(0.0.5.}—Natn J. siš 


It will thus be seen that the Bombay and Madras High Courts have made 
the provisions of O.X XXIII, Civil Procedure Code applicable to probate and 
administration proceedings under the Indian Succession Act, by virtue of 
s. 141. In my opinion, by virtue of s. 141 of the Civil Procedure Code, the 
provisions of O.X XXIII of the Civil Procedure Code are equally applicable 
to applications under s. 256(2) of the Income-tax Act and the present petition 
cannot be dismissed on the preliminary point that a pauper petition is not 
maintainable. 

The petition. will now go back to the learned Prothonotary and Senior Mas- 
ter for investigation as to whether the petitioner is in fact a pauper. Costs 
of this reference shall be costs in the pauper petition. 


Order accordingly. 


Before Mr. Justice Nain, 
KALYAN KUMAR NAG v. DINA GUHA.* 

Spectal Marriage Act (XLT of 1954), Sec. 21—-Indian Succession Act (XXXIX of 1926), 
Secs. 69,57, 68, 70, Sch. LU, item 4—Hindu marrying under Special Marriage Aci— Whather 
such marriage revokes will made by Aim before marriage. 

In view of s. 21 of the Special Marriage Act, 1054, where a Hindu marries under that Act, 
the restrictions with regard to the marriage not revoking a will contained in proviso to s. 57 
and modified «. 70 of the Indian Suocession Act, 1925 do not apply to such a Hindu and 
s. 69 of the Indian Succession Aot will'apply. The consequence is that in the case of a Hindu 
whose marriage is solemnised under the Special Marriage Act, 1954, the marriage will 
result in revocation of the will made prior to the marriage. 


N.G. Thakkar, for the plaintiffs. 
J.I. Mehta, with L.O. Thakkar, for defendant No. 1 
N.A. Hody, for defendant No. 3. E 


Naw J. This is an originating summons taken ome by the executors of the 
last will and testament dated August 7, 1958 of one Dipendra Sankar Guha 
who died in Bombay on November 24, 1971. The query posed by the executors 
on this summons is whether the said will and testament stands revoked by the 
subsequent marriage on August 25, 1968 of the deceased with defendant No. 1, 
under the Special Marriage Act, 1954. 

The few facta relating to the matter are as follows: On June 28, 1955 the 
deceased Dipendra Sankar Guha married one Johanna Mathews under the 
Special Marriage Act, 1954. Defendants Nos. 2 and 8 are the children of the 
deceased from the said marriage. On August 7, 1958 the deceased made the 
will which is exh. “A” to the plaint. On April 26, 1962 the marriage of the 
deceaged to Johanna Mathews was dissolved by a decree passed by the Bom- 
bay City Civil Court in M.J. Petition No. 643 of 1962. Thereafter on August 
25, 1968 the deceased married defendant No. 1 under the Special Marriage 
Act. The deceased died on November 24, 1971. 

The will having been made prior to the marriage of the deceased to defen- 
dant No. 1, defendant No. 1 is naturally not mentioned in the will Defendant 
No. 1 contends that the will stood revoked by the subsequent marriage of the 
deceased to her. She claims a share in the estate of the deceased as on intes- 
tacy. She contends that by virtue of s. 69 of the Indian Succession Act, 1925 
and s. 21 of the Special Marriage Act, 1954 on the marriage of the deceased to 
her the will stood revoked. 

Section 21 of the Special Marriage Act, 1954 provides that notwithstanding 
any restrictions contained in the Indian Succession Act, 1925, with respect to 


*Decided, July 13, 1973. O.C.J. Suit No. 448 of 1973. 
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its application to members of certain communities, succession to the property 
of any person whose marriage is solemnized under the Special Marriage Act 
shall be regulated by the provisions of the Indian Succession Act. The restric- 
tions with respect to the application of the Indian Succession Act to Hindus 
are contained in ss. 57 and 58 of and Schedule UT to the Indian Succession 
Act. With regard to wills made after January 1, 1927, s. 57 and el. (c) there- 
of provide that the provisions of Part VI, which are set out in Seb. Iti, would, 
subject to the restrictions and modifications specified therein, apply to all 
wills and codicils made by a Hindu after January 1, 1927. Section 57 also 
contain a proviso that marriage shall not revoke any such will or codicil as 
referred to in the section. Schednle II does not refer to s. 69 of the Indian 
Succession Act. Therefore, s. 69 would not apply to Hindus. Item 4 of 
Sch. ID refers to s. 10 wbich is applied to Hindus after omitting the words 
‘‘than by marriage or’’. In my opinion there is an error in this item inas- 
much as the word “than”? ought not to be omitted. If that word is omitted, 
s. 70 becomes ungrammatical. I shall, therefore, retain the word ‘‘than’’ in 
the section and omit only the words ‘‘by marriage or”. As so modified, s. 70 
in its application to Hindus provides that no will or codicil or any part there- 
of shall be revoked otherwise than by another will or codicil. This means that 
a will of a Hindu shall not be revoked by marriage. This would undoubtedly 
be a restriction in respect of the application of the Indian Succession Act to 
Hindus because s. 69 provides that every will shall be revoked by the marriage 
of the maker except certain wills with which we are not concerned. 


The position, therefore, is that while under s. 69 of the Indian Succession 
Act marriage revokes the will, s. 70 as modified by item 4 of Sch. IN and 
Applied to Hindus provides that a will shall not be revoked by marriage. Simi- 
larly, the proviso to s. 57 also puts a restriction on the application of the 
Indian Succession Act to Hindus inasmuch as it Ee that DORR shall 
not revoke a will or eodicil. 


In view of s. 21 of the Special Maraga Ra 1954 I am of ie opinion that 
where a Hindu marries under the Special Marriage Act, the restrictions with 
regard to the marriage not revoking a -will contained in ‘proviso to s. 57 and 
modified s. 70 do not apply to such Hindus and s. 69 would apply. The con- 
sequence is that in the case of Hindus whose marriage is solemnized under the 
Special Marriage Act, the marriage would result in the revocation of the will. 
I am of course not referring to wills made in exercise of a power of appoint- 
ment or privileged wills, as it is not necessary for me to decide in this matter 
with regard to those wills. 

The answer to question No. 1 in this originating summons, therefore, is that 
the last will and testament dated August 7, 1958 of the deceased Dipendra 
Sankar Guha stands revoked by his marriage with defendant No. 1 on August 
25, 1968 under the Special Marriage Act, 1954 and consequently the estate 
will devolve on those entitled to it as on intestacy. Costs of the executors 
and of the other parties appearing before me today shall come out of the 
estate. 

Solicitors for plaintiffs: Nanu Hormasjee & Co. 

Solicitors for defendants: C. Mehta & Co., Vora & Co. 


[END OF VOL. LXXVL ]. 
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1879—YV. 
See BOMBAY LAND REVENUE CODE. 


1947—XL 
See BOMBAY INDUSTRIAL RELATIONS ACT. 


See BOMBAY MONEY-LENDERS ACT. 


LYI. 
See BOMBAY RENTS, HOTEL AND LODGING 
House RATES CONTROL ACT. 


od toe ©. 0.411 F Q 
See BOMBAY LAND REQUISITION ACT. 





a © PA 
See BOMBAY CITY CIVIL Court ACT. 


en eV, 
See BOMBAY TENANCY AND AGRICULTURAL 
LANDS ACT. 


1949—XXV. 
See BOMBAY PROHIBITION ACT. 


enn | FS — XXX, 
See BOMBAY PUBLIC TRUSTS ACT. 


nn PY. G 
Seg BOMBAY PARAGANA AND KULKARNI 
WATANS (ABOLITION) ACT. 


ACTS (Hyderabad): 
nnn | OS OKT, 
See HYDERABAD TENANCY AND AGRICUL- 
TURAL BANDS ACT. ; 


ACTS (India): 
mnanaa EGG ALY, 
See PENAL CODE. 


1869—TIV. 
See Dryoece ACT. 


nt Poo oe 
See EVIDENCE ACT. 


einen Sy, 
See CONTRACT ACT. 


1882IV. 
See TRANSFER OF PROPERTY ACT. 


See PRESIDENCY SMALL CAUSE COURTS 
ACT. 


$$ 1 $94, 
See LAND ACQUISITION ACT. 


1897— X. 
See GENERAL CLAUSES ACT. 


—— | BG. Y , 
See CRIMINAL PROCEDURE Cope, 1898. 





<<<. Ka V, 
See HINDU MARRIAGE ACT. 


“ACTS (ndia)—(Contd.) 


1899-11. 


See STAMP ACT, 


1908——V.: 


See CIVIL PROCEDURE CODE. 


XVL 
See REGISTRATION ACT. 


1911——I, 
See PATENTS AND DESIGNS ACT. 


1923-——VIIL. 


See WORKMEN'S COMPENSATION ACT. 


1940-——X. 


See ARBITRATION ACT. 


1946-—XX, 
See INDUSTRIAL EMPLOYMENT (STANDING 
ORDERS) ACT. 


XXXL 


See FOREIGNERS ACT. 


1947.—II., 


See PREVENTION OF CORRUPTION ACT. 
$ret KEW, 
See INDUSTRIAL DISPUTES ACT. 


ne | DG Bn KK LY 
See EMPLOYEES STATE INSURANCE ACT. 


t 


See FACTORIES ACT. 
195 


maaa | G52 K KML, 
See CONTEMPT OF CouRTS ACT. 


1 


om en | GSA KKK VIL; 
See PREVENTION OF FOOD ADULTERATION 


ACT. 


XLII 


See SPECIAL MARRIAGE ACT. 


1955—-XXIL ` 


See STATE BANK OF INDIA ACT. 


nnn y W IT, 
See CITIZENSHIP ACT. 


1956—I. 


See COMPANIES ACT. 


AXA SII. 
See HINDU MINORITY AND GUARDIAN: 


SHIP ACT. 


TV 


See SUPPRESSION OF IMMORAL TRAFFIC IN 
WOMEN AND GIRLS ACT. 
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ACTS (India)—(Contd.) 


1958-—X LIII, 
See TRADE AND MERCHANDISE MARKS ACT, 


1961-—XXV. 
See ADVOCATES ACT. 








See CUSTOMS ACT. 





1963.—X LOL, 
See SPECIFIC RELIEF ACT. 


1965-—X X17, 
See PAYMENT OF BONUS ACT. 


1967——~XY¥ . 
See Passports ACT. 


1971—LXX., 
See CONTEMPT of COURTS ACT. 


1974-1. 
See CRIMINAL PROCEDURE Cope, 1973. 

















See MAHARASHTRA AGRICULTURAL LANDS 
(CEILING ON HOLDINGS) ACT. 


1963--XLV, 
See MAHARASHTRA OWNERSHIP FLATS 
(REGULATION OF THE PROMOTION OF CON- 





STRUCTION, SALE, MANAGEMENT AND 
TRANSFER) ACT. 
ADVOCATE, 


e discharging 
duties. See rena Coty 186o 1860, aes prt 
Ninth Exce 
ADVOCATES ACT (XXV of 1961), 8. 


See Bompay Hian Courr (ORGINAL a 
Russ, 1957, R. 35. 76 Bom. L.R. 


ARBITRATOR. See INDUSTRIAL DISPUTES 
ACT, 1947, S. 10A. 
76 Bom. L.R. (0.C.J.) 686. 


ARBITRATION ACT (X of 1940), 8. 34— 
Plaintiff's sult against defendants owners o] 
ship and Port Trust authorities jointly to re- 
cover value of goods not dellvered—~Defen- 
dant? notice of motion for stay of suit on 
ground that under Charter Party disputes 
agreed to be referred to arbitration—Port 
se ity authorities not parties to Charter aril 
eing to refer PU us arb 
her stay of sult 

sib ‘plaintiffs filed a sult against the 
owners of a ship (defendants No. 1) for re 
covery of an amount in respect of short de- 
livery of goods and also against the Bombay 
Port Trust (defendants No. 2) as statutory 
jointl Eee both defendants Delon- 
i © de en- 
1 alleged that they had delivered 
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ARBITRATION ACT, 8, 34—(Contd) 


the entire consignment to defendants No. 2 
as bailees and 
when the goods on, 
while defendants No. 2 alleged ee 
danis No. 1 had short delivered goods t 

them and they were, therefore, not liable, 
Defendants No. 1 took out a notice of mo- 
tion for stay of suit under a. 34 of the Arbi- 
tration Act, 1940 to compel the plaintiffs to 
refer the sult disputes to arbitration pursuant 
to an arbitration clause in the Charter Party 
entered into between the plaintiffs and de 
fendants No. 1. Defendants No. 2 were not 


Held, that the plaintiffs had a bona fide 
against defendants No. 2 either joint- 
ly with defendants No. 1 or in the alter- 


native, 
that if the suit was stayed as against do- 
fendants No. 1 and decided 


conflicting findings 
judgment of the Co 
AE the ion of the Court 
should be exercised against the stay of suit 
defendants No. 1. 
ON OF INDIA v. Sanba S. N. Co. L 

16 Bem ER (OCJ) 8. 


AATTACHMEENT ORDER, whether creates 
charge 


An order of attachment simpliciter does 
not create any charge or lien on the pro- 
perty attached because such an order is in- 
variably of a prohibi nature, In the case 
of immovable property it is obviously so, in 
the case of moveable property it may ordi- 
narily be so 
RIKHABCHAND v. SHOLAPUR SPO. & Wve. Co. 

76 Bom. L.R. 748. 


BLACKLISTING ia ee Sed CONSTITU- 
TION Of INDIA, Art. I 
Te Bow. LE. (O.C.J.) 659. 


BOMBAY CITY CIVIL COURT ACT 
(Bom. XL of 1948), 8. 9. See CIVIL Pro 
CEDURE Copp, 1908, O. XXXVI. 

76 Bom. L.R. 580. 


BOMBAY HIGH COURT (APPELLATE 
SIDE) RULES, 1960, CHAP. XVII, R. L 
See BOMBAY es Court (ORIGINAL SDE) 


RULES, 1957, R. 35. 76 Bom. LR. 644. 


BOMBAY HIGH 

SIDE) R 

filed by a partner of 

ther ee ee 
akalamama 

uae partners aro at ee 

its partners, complies with of the 

Bombay High Court Feit ‘Side Sre 

1960, and therefore the appearance, of 

firm is in proper fomm. 

RAMZAN FATHUBHAI v. BANSILAL. 

76 Bom. L.R. 39. 


ł 


1974.] 


BOMBAY HIGH COURT (ORIGINAL 
SIDE) RULES, 1957, R. 35—Bombay High 
Court (Appellate Side) Rules, 1960, Chap, 
XVII, Rule 1—Constitution of India, arts. 
226, 227, 14, 19—Advocates Act (XXV of 
1961}, Sec. '30-—Compantes (Court) Rules, 
1959, Rule 6—Advocate filing company peti- 
in on Original Side—Assistant Master de- 
to receive petition because of Rule 35 
of riginal S Rules—Advocate filing 
petition on A pellet Side under arts. 226 
and 227 AEREE validity of Rules 35 and 
623 of Original Side Rules—Preliminary ob- 
jection to competency of Division Bench on 
Appellate Side to entertain petition—Un- 
fettered sher to practise under 3. 30 of Act 
XXV of 


The poe oes an advocate of the High 
a Company Petition on the Ori- 
cad Side of the Court on bebalf of his 
client. The Assistant Master virtually de- 
clined to receive this petition expressing 
doubt about the petitioner's competency to 
so file the petition on the Original Side as 
Rule 35 of the Bombay High Court (Origi- 
nal Side) Rules, een disables an advocate 
from appearing in such matter unless he is 
instructed by an eo or unless he hap- 
pens to be a Su urt advocate. In a 
ition filed under arts. 226 and 227 of the 
titution of India the petitioner sought 

to challenge the validity of 
of the Bombay High Court 
Rules, 1957 on the ground 
violative of arts. 14 and 19 of the Constitu- 
tion of India as also the provisions of the 
Advocates Act, 1961. A preliminary objec- 
tion was raised to the competency of the 
Division Bench to entertain the petition on 

the Appellate Side. 


Held (i) that the order of the Assistant 
Master passed in compliance with the Origi- 
nal Side Rules amounts to an order of the 
Court itself and art. 227 of the Constitution 
cannot be invoked in such a case to correct 
the supposed or true error of such officer; 


Gi} that, as in the instant case the advo- 
cate concerned has his office and is practis- 
ing in Bombay, as the com tion is 
filed in the Original Side of the High Court 
in Bombay, as the unfettered right to prac- 


tise is claimed b him for appearing on the |" sary 
functi 


ae f at that righ f Oe ihe cel A 
QO ombay, as t o © 
toner is denled by an officer of Court whoss 


seat is in Bombay and the rules under w 

such right is denied is yp uence by a: 
Bombay High Court Bombay, 
the “matter in dispute” must be deemed to 
have arisen in Bombay; 


that, tances, 
fore, the petition will attract Rule 623 of 
the Original Side Rules and exclude the ap- 
plication of Rule 1 of Chap. XVE of the 
À te Side Rules; 
iv) that the petition virtually is under 
of the Constitution of- India and the 
-matter therein substantially arises 
the limits of Greater Bombay and is 
Hable to be heard according to the Original 
Sido Rules; and 


art. 
ol 
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BOMBAY HIGH COURE (ORIGINAL 
SIDE) RULES, 1957, R. 35—(ContdJ 


(v) that, therefore, the ob- 
jection should be upheld and entertamment 
of the tion on the Side of the 
High is not justi 


RAMANLAL. 
76 Bom. L.R. 644. 


—-——R, 623. See BOMBAY High Court 
(ORIGINAL Sipe) Russ, 1957, R. 35. 
76 Bom. L.R. 644, 


BOMBAY INDUSTRIAL RELATIONS 

ACT (Bom. XI of 1947), 8. 434. 

Bombay INDUSTRIAL RELATIONS ACT, 1947, 
76 Bom L-R. 437. 


S. 78(1) D(a). 

—-——§. 78(1)D(a)—Employer holding 
inquiry regarding misconduct of employee 
and ees him—Industrlal Court, Be, 
appeal from bour Court, ordering rein. 
stafement of employee but denying him back 
wages—Principles on which order of reins 
statement shauld be f 
—Payment of back wages 

—Employee whether gainfully employed dur- 
ing period of enforced unemployment—Bur. 
den of proof. 

The normal rule, once an order of termi- 
nation of service is set aside, is to reinstate 
the employee im, service. It is neither fair nor 
legal to expect an industrial adjudicator to 
deny the normal relief to a workman on 
mere allegation in pleadings and in the ab- 
sence of relevant material on record. 


An employer who claims a o from 
the normal ruk must satisfy industrial 
adjudicator b ucing necessary material 
in that the employee is disentit- 


led to the normal relief. It ıs not oe 
that the employer makes allegations in 


tion proceedings. The industrial adjn iator. 
when so requested, should set down the point 
i decision and give opportunity to both 


ae ive ea If an 
‘fails in his duty to get the neces- 


sary point raised for decision, he cannol 
be ed to make a grievance 
against the ef of reinstatement granted to 
the emplo 


yee. 

It is obli on the industrial adjudi- 
cator hinuelt te fais and decide = int 
whether an scale be ie entitled 
wages or not like any o ade pans 
tive of whether the parties have raised the 
same or not. Failure to do so will be tanta- 
mount to failure to exercise jurisdiction. In 
the absence of the determination of that 
oe eo ee 
back wages will be voi 

As the effect of reinstatement is to restore 
an employee to his former capacity, status 
and emoluments as if his services had never 
been terminated, the employee should nor- 
maily and in the absence of cogent reasons 
be entitled to full wages whic 
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S. 78(1)D(a})—Contd.) 


have received had he continued in service 
but for the order of termination of his ser- 
vice by.the TEE One such reason will 
be the extent of the income, if any, earned 
by the employee elsewhere during the period 
of his forced ich aa haan and/or the 
nature of the efforts or absence thereof, 
on his part, to secure alternative gainful em- 
ployment. 

Since the facts about the employment or 
non-employment and/or the efforts made or 
not made to secure alternative employment 
sn the Pegs are within the l 
knowledge of the employes, it is for to 
first stato whether he was employed or not, 
and during what peri the amount of in- 
come earned by him, any, the nature of 
efforts made by him for securing alternative 
employment or the circumstances which pre- 
vented him from making such effort. Once 
however this burden is discharged by the 
employee it is for the employer to prove 
facts to the contrary. 

SADANAND. V. NEW PRABHAT SILK MILLS. 
. ae 76 Bom. LR. 437. 


<3, 79. See BOMBAY INDUSTRIAL 
RELATIONS Act, 1947, S. ae. 
76 Bom. L.R. 437 


BOMBAY LAND REQUISITION ACT 
(Bom. XXXII of 1948), S. X3}— Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act (Bom, LVI of 1947), Set. 4(1) 
—Absence of derequisitioning “order in writ- 
Ing” under s. 9(3) of Requisition Act— 
Whether premises requisitioned continues to 
be requisitioned—Such premises whether ex- 
empted under s. 4{1) of Rent Act—Alloties 
of requisttioned premises whether would fall 
under 3. 4(1) of Rent Act. 

In the absence of any derequisitioning 
“order in writing” as req by s. 9(3) of 
the Bombay Land Requisition Act, 1948, the 
premises which were requisitioned continues 
to be requisitioned under the Act. There- 
fore under s. 4 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
the premises are exempted from the opera- 
tion of the Act. 
in possession of an allottes 

would fall within 
the ambit of s. 41) of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, as the relationship created b 
grant from the Government is wide a 
to include an allotment. The mere fact that 
the allottee has given rent to and obtained 
rent receipt from the landlord will not affect 
the right of the Government to be in pos- 
session of the requisitioned premises. 


The premises 
of requisitioned 


BOMBAY LAND REVENUE CODE 
(Bom. V of 1879), 8. 61. See BOMBAY PARA- 
GANA AND KULKARNI WATANS (ABOLITION) 


AcT, 1950, S. 3. 
76 Bom. L.R. 347. 
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MONEY-LENDERS ACT 
(Bom. XXXI of 1947), S. 29—A pplicability 
of proviso (il) to s. 29. 

Under proviso (H) to s. 29 of the Bombay 
Money-lenders Act, 1946, the Court is con- 
cerned only with seeing whether the reopen- 
ing of accounts or the taking of accounts 
aa ea E a eee ee 
not concerned with tbe question whether it 
affects the settlement which the parties have 
chosen to arrive at out of Court. 

Proviso (iD to s. 29 of the Act is not 
limited in its application to a decree obtain- 
ed a money-lender in his own favour; 


the decree may also be inst him. The ob- 
ject of the proviso is the finality of 
jadici decisions already given is not 


NIHALCHAND DALICHAND y. MUMTAZ 


“76 Bom. L.R. (0.CJ.) 17L 


BOMBAY PARAGANA AND KULKARNI 
WATANS (ABOLITION) ACT, 1950 
(Bom. LX of 1950), 8. 3—-Bombay Land Re- 
venue Code (Bom. V of 1879), Secs. 61, 60, 
45, 52—Bombay Land Revenue Code (Amend- 
ment) Act (Bom. XXVUI of 1956), Sec. 3— 
Occupancy of former Watandar for five years 
during which he is 


pancy 

Watandar declining re-grant, whether can be 
assessed to land revenue for whole period 
from date of resumption. 

The later part of sub-s. (3) of s. 3 of the 
Bombay Paragana and Kulkarni Watans 
(Abolition) Act, 1950, provides that all re- 
sumed land is subject to the payment of 
land revenue under the provisions of the 
Bombay Land Revenue: Code, 1879, and the 
rules mads thereunder. Therefore watandars 
who decline to become re-grantees under 
s. 4I) of the Act would be unauthorisedly 
occupying the unallenated land and will be 
liable to pay assessment for the entire period 
from May 1, 1951, ic. when the Act came 
into force, for the survey numbers in their 
possession under s. 61 of the Code. The 
view that unless there is a re-grant there is 
no liability to pay assesment is wrong. How- 
ever, the claim against such in occu- 
pation would be equal to the land assess- 
ment and no more. 

THE STATE y. NARAYAN SHANKAR. 
76 Bom. L.R. 347. 


—vmmo—, 4, Seg BOMBAY PARAGANA AND 
KULKARNI WATANS (ABOLITION) Acr, 1950, 


S3, 
76 Bom. LR. 347. 
BOMBAY PROHIBITION ACT (Bom. XXV 


of 1949), 8. 99. 
Before exercising his dlecretion under s. 99 
of the Bombay hibition Act, 1949, to 


confiscate any property, it is obligatory on 

the Court to hear the person claiming any 

er eee E also to hear the 

evidence, if any, ch he may produce in 

support of his : 

BomBay C. & M. AGENCY v. BHAGWANPRASAD, 
76 Bom, L.R. 612. 


1974. ] 


BOMBAY 
XXIX of 1950), 8 
Lic TRUSTS Act, 1 


thre TRUSTS ACT (Bom. 
ao Sg See BOMBAY PUB- 


5 ac a ase: 


————§, 8—Notification issued by the 
State Government ing De o harity 
Commissioner with powers of Com- 

missioner, under 3. 8(2) of Ta diy of 
Notificarlon—Notification whether delegated 
or conditional legislation—Marginal note o] 
s. 8, whether a “Direct” in s. 8(2), 
import of—“Under the Act’, expression in 
s, 5(3), meaning of —S pecific powers and 
functions of abet Commissioner laid down 

in sections of Act, whether debars State Gov- 
ernment with investing the same powers on 
Deputy Charity Commissioner. 


The Notification issued by the State Gov- 
ernment in exercise of powers conferred 
on it by subs. (2) of s. 8 of the Bombay 
Public Trusts Act, 1950, directing that the 
powers exercisable and duties or functions 
to be onmed by the Charity Commis- 
sioner, r alla, under s. 70A of the eee 
may be aie by the par ee 
is conditio 


Commisaloner plece 
legislation and not degi legislation and 
since s. 5(3) of the Act specifically provides 
a such officer shall exercise such powers 
rform such duties and functions as 
Te provided by or under the provisions 
of the Act, it is ee ee 
The marginal note of s. 8, which reads as 
“delegations” is true of the visions of 
a 8(h, but can have no ap tion to the 
pec of s. 8(2): the marginal note is, 
therefore, incomplete 
The ex “onder...the Act” appear- 


g i in powers thin s. 5 of the Act refers 

ich can be invested on the 
Dee r the Assistant Charity Commis- 
sioner either by any bye-law or any -Nott 
fication. 


The expression “direct” used in s. 8(2) of 
the Bombay Public Trusts Act, 1950, is not 
of lesser import nor narrower in its scope 
than the expression “delegate”. 

Once it is held that s. 8(2) is a piece of 
conditional ranon, rae since the text of 
the sub-section is explicit, i at 
ble to read any implied 

The princi Peia enunciated in The Queen v. 
Burah, (1878) L.R. 5 I.A. 178, regardin 
interpretation of the scope of a section o 
: ee ea a conditional legisla- 

ae State pare having no means to 
anticipate with any certainty the nature of 
the workload or urgency, ae in s. 5(3) 
of the Act that the powers and functions of 
the Deputy and Assistant Charity Commis- 
sioners shall be those as may be provided 
: or under the provisions of the Act and 

provided in s. P2) that the State Gov- 
eal may invest an officer to perform 
the duties of a particular other officer of the 
higher grade. Therefo notwithstanding 
= fact that specified ons lay down the 
powers and functions of the Charity 

oner aa distinguished from a Deputy 

or Assistant Charity Commissioner, 
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BOMBAY PUBLIC TRUSTS 
(Contd.) 


perfectly within the powers of the State 
Government to empower the Deputy Charity 
Commissioner to exercise the powers of the 
Charity Commissioner by a Notification 
issued under s. 8(2) of the Act. 
CHARITY COMMR. y. SHRI VISHRAM. 

76 Bom. L.R. 475. 


ACT, 8. 8— 


———-8, 70A. See BOMBAY PUBLIC 
TRUSTS ACT, 1950, S. 8. 
76 Bom. L.R. 475. 


BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT 
(Bom. LVH of 1947), 8. 2. See BOMBAY 
RENTS, HOTEL AND LODGING HOUSE RATES 
CONTROL Act, 1947, Part II. 

76 Bom. L.R. (F.B.) 394, 


———S§, 41])}— Bombay Land Requisition 
Act (Bom. XXXIII of Peer Sec. 9(3)—In 
absence of derequtsitlo ning order under 
s. 9(3) of Land Requisition Act, whether 
premises continue to rematn requisttioned— 
Such premises whether exempted under 
gs. 4(1) of Rent Act—Allottee of such pre- 
mises, whether falls under s. 4(1) of Rent 


Act. 

The premises in possession of an allottee 
of requisitioned would fall within 
the ambit of s. 4(7) of the Bombay Rents, 


Hotel and Lodging House Rates Control 
Act, 1947, as the relationship created by 
grant from the Government is wide enough 
to include an allotment. The mere fact that 
the allottee has given rent to and obtained 
rent receipt from the landlord will not affect 
the right of the Government to be in pos- 
seasion of the requisitioned premises. 

In the absence of any derequisitioning 
“order in writing” as required s. K3) of 
the Bombay Land Requisition Act, 1948, the 
premises which were requisitioned continues 
to be tioned under the Act. Therefore, 
under s. 4 of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947, the 
premises are exempted from the operation 
of the Act. 
THE STATE v. N. M. SHAH. 

76 Bom. L.R. 369. 


—~——S, 5(89Xb). See BomBay RENTS, 
HOTEL AND LopGING House RATES CONTROL 


ACT, 1947, S. 13(7) (e). 
76 Bom. L.R. 218. 


—-——_§ 8, 6. See BOMBAY RENTS, HOTEL 
AND LODGING House RATES CONTROL ACT, 
1947, Part II. 76 Bom. L.R. (F.B.) 394. 


—SS. 11, 11A—Ealier application for 
fixation of standard rent dismissed for de- 
fault without being decided on merits— 
Second application for fixation of standard 
rent—Whether such second application 
baried—Civil Procedure Code (V of 1908), 
O. IX, RR. 8, 9—Bombay Rents, Hotel and 
Lodging House Rates Control Rules, 1948, 
Rules 7, 5—Presidency Small Cause Courss 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
8S. 11, 11A—(Contd.) 


Act (XV o of 1882), Chap. VI, s. 9—Presi- 
dency Small Cause Court Rules, Rule 1 (2). 
A bar of estoppel can be raised a against a 
petitioner—original applicant—who had filed 
an earlier a on for fixation of stan- 
dard rent under s. 11 of the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, from her eodd of allowing her 
application to be dismissed in default at a 
stage where an indication was available that 
she did not want to go on with that appli- 
cation and impliedly admitted that the rent 
that was being paid by her was the standard 

rent 

No independent right is available to a 
tenant under s. 11A of the Act to file an 
application for fixation of standard rent 
apart from the right which the tenant has 
under s. 11. The intention of the Legislature 


eee s. 11A in the Act is not to create 
a now in the tenant to file an li- 
cation Hh ee a of 


res judicata, estoppel etc. under s. 11. 
Lia y. ODHAYJI. 
76 Bom. L.R. 523. 


mt, 12, 11—Whether “dispute”? re- 
ferred to in s. 12(3) (a) means any dispute. 
Under $ Da (a) of the Bombay Rents 
Hotel an Lodging House Rates Contra 
Act, 1547, the ‘ ” contemplated 
must be a bona dispute to enab 
tenant to claim benefit under that section. 
The dispute referred to a s. 12(3) (a) of 


ee the tenant and 
not by the landlord. 
“YESHBAI GANGADHAR v. GANPAT. 


76 Bom. L.R. 278. 


mf, 12. See BOMBAY ' RENTS, HOTEL 
AND Longina House RATES CONTROL ACT, 


1947, Parr IL 
76 Bom. L.R. (F.B.) 394. 


mmm, LRC), 123a} Suit by land: 
lords for ejectment of tenant for non- 
ment of rent for more than six mont 
Arrears of rent paid eB e within one 
month of notice— ds refusing to ac- 
cept cheque--Tenant averring his readiness 
to pay arrears of and future rent—-Pending 
suit tenant pay ob Court arrears of rent 
and costse—Whe landlords entitled to 
possession By ches s. 12(3) (a)—Payment of 
rent made by cheque and not in cash whe- 
ther amounts to neglect to make payment 
under s. 12(3) (a). 

The landlords filed a suit against their 
tenant fom possession of premises on the 
ground that he had failed to pay arrears of 
rent for more than six months and the ten- 

ancy was terminated by a notice dated March 
25, 1967. The tenant inter alia contended 
that he hed received the notice on April 1, 
1967 and that on Apeil 28, 1967, he had 
sent a cheque for the amount due to the 
landlords by registered post. In his written 
statement he had averred that he was al- 
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ways ready and willing to pay all the rent 
due and future rent but he was not able to 
pay the same because the landlords demand- 
ed more rent and they were not ready to ad- 
the amount towards the repairs made 
him. It was found that the landlords had 
on May 4, 1967 refused to accept the regis- 
tered letter contaming the cheque dated 
Aare 29, 1967. During the pendency of the 
the tenant paid in all arrears of 
rent and costs. The landlords contended that 
sending of the amount by cheque and not 
in was not payment within the mean- 
ing of s. 12(3) ay of the Bombay Pisses 
Hotel an ging House Rates Co 
Act, 1947, and therefore they were entitled 
to a decree for ejectment of the tenant:— 
Held, that having regard to the facts and 
circumstances of the case, as the tenant was 
read and willing to pay rent as required by 
s. 12(1) of the Act, the landlords were not 
entitled to possession under s. 12(3)(a) af 
the Act, and that merely because pay- 
ment was made by cheque, the Court d 
not assume that the tenant was not ready 
and willing to pay arrears of rent to thos 
landlords. 
The expression ready and willing to pay 
rent in s. 12(/) of the Act does not mean 
sa rey and willing to pay in cash. 
tenant can pay rent to the landlord 
—snid the landlord can o 


| ote making payment either through Mon 
TO ee ar a e land- 
lord must be, however, ready and willing to 


accept the payment. If tho iandiced ig not 
ready and willing to accept rent, it cannot 
be inferred that the tenant was not ready 
Se ee ge on nae Pee 
arrears of rent. 

MARUTRAO BHAURAO y. AKBARALLI. 

76 Bom. L.R. 35. 


S. 12(3) (a), (b)—Notice given by 
lanlord for eviction of tenant for failure to 
pay rent for more than six months—No 
given while tenant's Peon fasta from 
order of fixation of rent by trial 
Court pendin p Beah District Court—Dis- 
trict Court dismissing revision application— 
Whether case falls under s. 12(3)(a) or 
3. 12(3) (b) of Act. 

If eviction proceedings are started by land- 
lord on the gromd of non-payment of 
six months 


plication is decided, it can be said that there 
was a dispute between the parties as to 
what should be the standard rent -of the suit 
remises. Such proceedings, therefore, will 
under s. 12(3)(5) and not under 
s. 12(3) (a) of the Bombay Rents, Hotel and 
Lodging House Rates Control Act, 1947. 
LiMBAYYA v. NARAMMABAI. 
76 Bom. LR. 344, 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
§. 12 (3)(a), (6)—Rent in arrears for six 
months or more—Tenant making payment of 
portion thereo bi bring arrears below six 
months—W he such case falls oe 
i ao or 2 12(3) (a). 
reading of the 
ay z sub-s. (3) of a. 12 
Rents, Hotel and 


Lodging 

trol Act, 1947, it is clear that when a notice 
under s. 12(2) of the Act is being served on 
the tenant the payment is in arrears for a 
period of six months or more, and the tenant 
neglects to make peyment “thereof” within a 
period of one month after notice, Now, if 
the rent or increases are in arrear for six 
months or mors and payments “thereof” are 
to be made then that means the payment 
should be of all the rent and increases which 
are due and not of a portion thereof. 

KARTARSING vy. MUKTABAI. 
76 Bom. L.R. 706. 


—-——_8, ar (a), (6)—Tenant in arrears 
or rent for six months or more—ardlord 
serving notice under s. 12(2)—Tenant mak- 
ing part-payment within one month of ser. 
bie of notice reducing arrears to less than 
six monthe—Whether s. 12(3)(a) or s. 
12(3)(b) attracted to such case. 

A tenant who is in arrears of rent for a 
period of six months or more and on whom 
a notice under sub-s. (2) of s. 12 of the Bom 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947 has been served should, 
within the statutory period, make payment 
of the whole amount of arrears of rent de 
manded in such notice. A mere part pay- 
a e eee eee 
as to reduce the same to less than sx 
a eee cne the se Mon Mi 
E a a (3) (a) of s. 12 of the Act. 

in a. 12(3) (a), accord- 
og to its age aie grammatical meaning, refers 

e ee ee 
months or more” spe Pas 

of suba. (3){a) of s. 5 
6 Bom “LR 703. 


ANDLAL TOPANDAS v. R. K 
———, 13 (7) (€) —*Premises” meaning 


into a aii Bom. Act XLIX 
of 1959—Effect of such Trans- 
fer of Property Act( IV of ey 882}, Secs. 116, 
l06—Holdting over. 
The respondent lindlady gave on lease a 
anue together with bungalow, outhouses 
etc. to the petitioner in the year ee 


t of the baie ig soa ile 
rooms out o to a money-len 

who used them as godown for storing 
articles pledged to him. On the sub-tenant 
filmg an application for fixation of standard 
rent in respect of the premises in 1966, the 
respondent landlady learnt about the sub- 
Iettmg by the petitioner. She served notice 
to quit on the petitioner on the ground of 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
§. 13—(Contd.) 
unlawful sub-letting, profiteering such 
sub-letting and non-user of the p for 
the ose for which they were let for a 
continuous P of six months immediato- 
ly preceding suit, The petitioner, inter 
ee p 
under the definition in 8. 5(8) (b) o the Bom- 
bay Rents, Hotel and Lodging House Rates 
Control Act, 1947, did not include a room 
or other accommodation in a hotel or lodg- 
ing house, the application of s, 13(7)(e) of 
the Act was not attracted to the instant case. 
Held, that as there was no nexus between 
the business of the hotel and that of the 
sub-tenant who was a money-lender and who 
used the rooms for the of storing 
articles pledged with him, user of the 
7 keper was in no way connected with 
EFE ANA of hotel and the provi- 
AA ee ee ee, 
ted because the had unla sublet 
the rooms in question in 196i atter com- 
ing into operation of Act XLIX of 1959; 
Held further, that where on the expiry of 
the lease by aflux of time the tenant con- 
P AR gee calcd aa 
tion to him the Bombay Rents, 
Hotel and Lodging House Rates Control 
Act, 1947, and paid Pent to the landlady and 
she acce such rent, there could not be 
i because of this conduct 
agreement between the 
landlady and the tenant nor could it be said 
hal a Awi a oae Tio Ean ee 
over under s. 116 of the Transfer of Pro- 
aly i 1882. As such occupation did not 
er any rights upon are tenant, the land- 
lady was not required to determine the 
Sener eg» a notice under s. 106 of the 
Transfer of Property Act. 
SHRINIVAS v. KRISHNAVANI. 
i 76 Bom. L.R. 218. 


—~—§, 13(1)()— Who constitute tenant's 
amily under Act—W hat is suitable residence 
under s. 13(1) (i). 


stances, 
tenant’s family for tho ga ing of the Bom- 
bay Rents, Ere and ging House Rates 
Control Act, 194 
Suitable ean in 8. BDD of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, means suitable to 
the tenant and all the members of his 
Whether 


family. 
and feasibility of accommodation by itself 
may not be sufficient to decide whether: a 


odation cannot 
said to be unsuitable merely because it ts in- 
ferior to the existing accommodation, Al- 
though the matteo must not be decided mere- 


# 


-~ 
- 
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BOMBAY RENTS, HOTEL AND LODG- 


ING. HOUSE RATES CONTROL ACT, 
S. 13—(Contd.) 

de- 
ting 


ly on grounds of convenience, comfo 
sirability or attractivences of the 
dwelling-house com with that of the al- 
ternative accomm on, the Court should 
consider the merits of each dwelling-house. 

The Legislature in enacting s. 13(7)() of 
the Act did not say that as soon as the 
tenant get some residence, equal or. larger in 

area than the former residence under the 
landlord, the tenant should be evicted. The 
Saeed of the Legislature is on the word 
‘suitable’. 

Merely ‘because the landlord has failed to 
recover possession under s. 13(J)() of the 
Act, it cannot be said that he would be per- 
manently debarred from recovering posses- 
sion, on that ground, if in future, it may be 
found that the premises, which the tenant 
has acquired, having regard to the change 
in the position of the members and progress 
a his children can be guitable accommoda- 


PRABHAKAR v. B. S, KOTHARE. 
76 Bom. L.R. 240. 


——-——§, 13(2})— Balance of hardship o1 
convenience under 3. 13(2), how to be 
arrived at. 

For the purpose of coming to a ree 
sion on the question of the balance Er - 
ship or convenience under s. 13(2) of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, the Court has to 
enumerate the items of and their 
oy egies each side and then see who 
suffers more hardahip. The Court will have 
to ovaluate the items of hardship on each 
of the es. It is only after that that the 
Court to draw the inference from the 


_ specified facts established. 


manene 
n smm p we 


The landlord wanted the suit premises for 
starting a new grain shop altho he had 
already in. tho premises two flo g shops 
in` business locality. The tenant if he were 
evicted from the suit premises would lose 
- on business of earning his bread which 

as a Tabla re r for the 
He O eat ere. He would have no busi- 
ness elec ahiere because he must have already 
created goodwill for his business in the shop. 
He was a poor businessman as com to 
the tumover and the income of the land- 
lord from his two shops. In such a case the 
hardship cannot be of the landlord and the 
oe soit for possession must be dis- 


BAPURAO y. BABULAL. 
j 76 Bom. L.R. 246. 


— 8, 28— Suit for injunction restrain- 
ing landlord from evicting tenant—Whether 
such suit “suit relating to the recovery of 
possession” under s. 28—Jurisdiction. 

The words “suit relating to the recovery 
of posseasion” used in s. 28 of the Bombay 
Renta, Hotel and Lodging House Rates Con- 
trol Act, 1947, are wider in scope than the 
expression “suit for recovery of possession”. 


N 
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BOMBAY RENTS, HOTEL AND LODG- 
ING HOUSE RATES CONTROL ACT, 
8. 28—(Contd.) 


So,- where it becomes necessary for. the ten- 
ant to institute a suit for injunction because 
of the act of the landlord trying to re- 
cover possession of the premises from the 
tenant by force, the suit will fall within the 
ambit of the words “suit relating to the re- 
covery of possession” in s. 28 of the. Act. 
Such a suit should be filed in the Court of 
Small Causes and not in the City Civil 
Court. 

PORBUNDERWALA & SONS. y, 

GULAM HUSSEIN. 76 Bom. L.R, 400. 


i, 28, 

Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
can come into play when a landlord or 
tenant files a suit relating to the recovery 
of possession in their capacity as such. But 
where there is no such relationship and it is 

precisely to bring about such a relationship 
thet a suit is filed for specific perf 
of an agreement to lease, the civil Court as 
distinguished from the Small Causes Court, 
will have jurisdiction both to entertain the 
suit and also to pass a decree for possession. 
VASANT SAKHARAM v. CHABILDAS, 

76 Bom. L.R. 584. 


——————_§, 28. See MAHARASHTRA CO-OPERA- 
TIYE- SOCIETIES Acr, 1960, S. 91. 
46 Bom. L.R. 718. 


-—h, 28. See PRECEDENT. 
76 Bom. L.R. 729. 


——<—e—, 28, See RELIEF ACT, 
1963, S. 41 (b). 76 Bom. L.R. 735. 


i, 28—Maharashtra Co-operative 
Socleties Act (Mah. XXIV of 1961), Sec. 91 
—Plea of tenancy ralsed ae Mah, Act 


XXIV of 1961, when can be adjudicated 
upon by authority. 

A plea of tenancy if raised the defen- 
dant can be adjudicated by the authority 


under the Maharashtra Co-operative Socie- 
ties Act, 1960, when it becomes necessary for 
it to do so to decide the case set up by the 
dispute i nau op at Pe Pcie 
ute is co 8 0) 
Sooper 


tive Societies 1960 or 
Bombay Rents, otel and ies House 
Rates Control ‘Act, 1947 has to be determin- 


ed by reference to the averments in the 
laint and not by reference to what the de- 
Seay says In defence. 
KAMALA v. BADRIPRASAD. 
76 Bom. L.R. 764. 


i, 28()— Bombay Rents, Hotel 
and Lodging House Rates Control Rules, 
1948, Rules 5, &—Civil Procedure Code 
(Act V of 1908), O. XXI, 

by single Judge of Presider 
Court under O. XXI, r. of Code in 
execution of decree for ejectment passed 


i under s. 28(1) of Bombay Rent Act—W he- 
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ING HOUSE RATES CONTROL ACT, 
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ther appeal lies to Bench of that Cour! 
against such order. 
ry lies to the Bench of the Presi- 
mall Causes Court at Bombay from 
an order made a single Judge of that 
Court under O. r. 98 of the Civil 
Procedure Code, 1908, in execution of a 
decree for K SE passed under s. 28(/) 
of the Bombay Rents, Hotel and Lodging 
Houso Rates Control Act, 1947. ' 
HABIB AHMED v. ABDUL KHADAR. 
76 Bom. L.R. 427. 


—5, 50. See BOMBAY RENTS, HOTEL 
AND LoDGING House RATES CONTROL ACT, 


1947, Part II, 
76 Bom. L.R. (F.B.) 394. 


—PART H Part I of Act ceased to 
apy to area where premises situate by Notl- 
fication issued under s. 6—Part Il re-applied 
to area when appeal prong before appellate 
Court, but after passing of decree of eviction 
against ~ tenant by trial Court—Whether 
tenant gets benefit of Part II after such re- 
application of provisions at appellate stage. 
A tenant is not entitled to the benefit of 
the provisions of Part I of the Bombay 
Rents, Hotel and Lodging House Rates Con- 
trol Act, 1947, if at the time when the 
decree of eviction is passed by the trial 
Court against him the provisions of the said 
Part are not made applicable to the area in 
which his premises are situate. On a later 
extension of the Part to that area, the pro- 
visions of the Act will not apply to appeals 
pending on the date on which the provisions 
of Part II are applied. 
RAMDAS y. MONICA. 
76 Bom. L.R. (F.B.) 394. 


deacy 


(Born. LXVII of 
1948), 8. 2%2)-— Constitution of India, arts. 
226, 227—*Mamlatdars’ Courts Act (Bom. 
II of ma SAE ee terminatin 
tenancy c ng possession of agricui- 
tural land for personal cultivation under 
s. 31 read with s. 29(2) of Bom. Act LXVII 
1948—M 


of amlatdar rejecting application 
but, on appeal, District Deputy Collector 
possession of half the agricultural 


land to landlord—Revision to Maharashtra 
Revenue Tribunal and writ to High Court 
decided in favour of landloid—-Landlord in- 
stituting sult for mesme profits—Starting point 
for lation of mesne profits.. 

The date on which the Mamlatdar himself 
passes an order under sub-s. (2) of s. 29 of 
the Bombay Tenancy and Agricultural 
Lands Act, 1948, in favour of the landlord 
is the date on which the tenancy terminates 
and the possession of the tenant subsequent 
to that date becomes unlawful or unauthoris- 
ed and that shall be the starting point for 
the purpose of calculating meane fits. 

voan however, the Mamlat rejects 
the application ‘and the landlord ultimately: 
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TURAL LANDS ACT, 8. 29-—(Contd.) 


succeeds before the Appellate Authority or 
the Revisional Tribunal, or the High Court 
either under art. 226 or art, 227 of the 


Constitution of India, then irrespective of 
the fact which i Court or Tribunal 
ve the landlord the final order in his 


vour, the order must be deemed to be the 
order of the Mamlatdar required to be pass- 
ed under sub-s. (2) of a. 29 of the Act. On 
this construction, it is the date of the original 
order of the Mamlatdar that should be 
deemed to be the effective date for the pur- 
pose of calculating mesne profits irrespective 
of its nature. 
NAMDEO VISHNU yv. RAGHUNATH. 
76 Bom. L-R. 530. 


menam, 31, See BOMBAY TENANCY AGRI- 
CULTURAL LANDS Acrt, 1948, S. a 
76 Bom. 


m, 33B—Certificated landlord mak- 
ing epp aon for possession of land under 
s. 33B—Landlord dying during pendency of 
proceeding and his legal heir brought on re- 
cord—Whose bona fide requirement, hek’s 
or deceased landlord's, should be considered 
—Relevant date of holding of landlord and 
tenant, inter se, for purpose of equalisation. 

Where a certificated landlord who has 
made an application for possession of land 
under s. 33B of the Bombay Tenancy and 
Agricultural Lands Act, 1948, dies during 
the pendency of the proceedings and his 
legal heir is brought on the record, such 
legal heir must establish his own bona fide 
requirement as on the date he comes on the 
record for the purpose of recovering posses- 
sion of land from the tenant. The holding 
of the heir on the date when he is brought 
on record Pare e a Pr ed 
purposes of equalisation of holdings of the 
tenant and the legal heir of the landlord. 

The death of the original certificated 
landlord, however, does not affect the right 
of the tenant for equalisation of the land 
under s. 33B(5)(b) of the Act. For com- 
parison his holding should be as on the date 
of institution of the original application. 
Neither does the death of the tenant him- 
self during the pendency of the proceeding 
have an ae are ae gay dad ae 
of equalisation of holding and it is the date 
of the original application by the certificated 
landlord, or by his heir where the certificated 
lanlord has died without making an applica- 
tion, that would be the relevant date for 
consideration of the tenant's holding. 
HARIBA KESHAV y. SMT. MOTIBAL 

76 Bom. L.R. 595. 


8., 33B—Certificated landlord apply- 
ing for possession of land for personal culti- 
vation under s$s. 33B-—-Tenancy Aval Karkun 
allowing application—-Landlord dying dur. 
ing pendency of appeal before Appellate 
authority—Heirs of lord, whether should 
establish by adducing evidence that they in 
fact require the land for personal cultivation. 
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Where a certificated landlord has made 
an application for possession of land for 
nal cultivation under s. 33B of the 
Act 1948, and a and Agricultural Lands 

and at the time of his death an 

ae for possession has already been passed 
in his favour, then his who are 
brought on record, are required only to sup- 
port the order of possession on the grounds 
on which it was passed the authority at 
the priate time. ee are not 
to establish the oe afresh 

for wed ia that order, h is already 
favour of the deceased certificated 


mae care y. MHBALSABAI. 
, 76 Bom. L.R. 603. 


—_—_———§,°73. See Bompay TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. AAR 


76 Bom. L.R. 5 


——_—_—§, 74. See BOMBAY pe AND 
AGRICULTURAL LANDS ae aay ee 


——___—-§. 76. See BOMBAY ae AND 
AGRICULTURAL LANDS a ats oe arn 


i, 78. See BomBay TENANCY AND 
AGRICULTURAL LANDS Acr, 1948, S. arte 
46 Bom. L.R. 530. 


—————83, 85, 85A-—~ Civil Court 
issue of tenancy —W hether obligatory on civil 
Court to refer such issue to authorities under 
Act—Whether such issue to be ralsed on 
vague plea of tenancy without EEan 
particulars—Pteadings—Civil Procedure C 
(V of 1908), O. X 

If an issue as regards tenancy is raised by 
the civil Court then, in view of ss. 85 and 
85A of the Bombay Tenancy and Agricul- 
tural Lands Act, 1948, it becomes obligato 
ai. the part Of (he Call Court 1o cates euch 
issue for determination by the authorities 
under the Act. However, when inspite of 
particulars being asked for, a Vague 
made by the defendant contending t he 
is a tenant of the land, the Court should 
hesitate to frame such an issue on such a 
vague plea, unless the defendant is able to 
give particulars showing the time when the 
tenancy was created, the by whom it 
was created and the terms on which it was 
created. 


PANDU DHONDI v. ANANDA, 
76 Bom. L.R. 368. 


——8,. 85A—— Whether tenancy Court 
can say it has no furlsdiction to decide 
issue referred to it by civil Court under 
5. 85A. 

Under s. 85A of the Bombay Tenancy 
and Agricultural Lands Act, 1948, once the 
civil Court raises an issue and refera it to 
the tenancy Court for its determination, the 
tenancy Court is bound to determine that 


THE BOMBAY LAW REPORTER. 


[VoL. LXXVI. 


BOMBAY TENANCY AND AGRICUL- 
TURAL LANDS ACT, 8. 85A-~(Contd.) 


ee ee Oa ee 
to say that it has no jurisdiction to decide 
the issue referred to it. 

When such an order for reference is made 
it is open to the party, who destres to 
challenge it to do so, but in the absence of 
Fo ae ec gp Ke a te 
c E negatived, there is a 

Peete aie eee 
Sociol or aire with by the tenancy Court. 
Bapu SITARAM y. APPA. 
76 Bom. L.R. 265. 


—c___§. 88C. See BOMBAY TENANCY AND 
AGRICULTURAL LANDS AcT, 1948, S. 33B. 
76 Bom. L-R. 595, 


=S, 88C. See BOMBAY TENANCY AND 


AGRICULTURAL LANDS Acr, 1948, S. 33B. 
46 Bom. L.R. 603 


BURDEN OF PROOF—Gainful employ- 
ment by employee during period of enforced 
unemployment. See BOMBAY INDUSTRIAL RE- 
LATIONS ACT, 1947, S. RUD 

76 Bom. L-R. 437. 


—— Reinstatement of employee in case 
termination of service set aside. See BOMBAY 
INDUSTRIAL RELATIONS Act, 1947, S. 78(1) 


D(a). 
76 Bom. L.R. 437. 


—— Waler. See WAIVER 
76 Bom. LR. 769. 


CANTEEN STORES DEPARTMENT 
A sd establishment engaged in 


aera res ce PAYMENT OF Bonus ACT, 
1965, T 
76 Bom. LR. 334, 


CHARITY COMMISSIONER. See BOMBAY 
PusLic Trusts Act, 1950, S. 8. 
6 Bom. L.R. 475. 


CITIZENSHIP ACT (LVII of 1955), 8. 92) 
—Citizenship Rules. Rule 30—Forelgnersa 
Act (31 of 1946 946)—Constitution of India. Arts. 
5-11—A ppellant born in Afganistan but mak- 

home in Indla 1941 and exercising 
as a voter his franchise—A ppellant not leav- 
ing India since his arrival in Pi941-—Police in 
1956 constraining him to register as a foreig- 
pry E receive Afgan passport-—After ex. 


giving him 
Move ote” e by appellant for 
declaration that he was citizen of India and 
for injunction against State Government re- 
straining them from deporting him-—Whether 
appellant can be treated as forel with- 
out his being held so under s. 9(2), Citizen- 


ship Act. 

The appellant who was born in Afganistan 
had India his home since he arrived 
in India in 1941 and never left India since 
then. He had been married in India and had 
been registered as a voter and exercised 


franchise. On July 12, 1956, he was con- 
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strained by tho police to register; as a 
foreigner and to receive tg passport. 
rt period, on 
g to renew it, 
the po on July 18, 1962 gave a “leave 
India” notice to the appellant. The present 
suit was instituted by the appellant on 
Jan 23, 1963 against the State Govern- 
ment for a declaration that he was a citizen 
of India and for a Fides injunction re- 
straining the State t from deport- 
ing him as a foreigner under the Foreigners 
Act, 1946. The State Government denied 
that the appellant was a citizen of India and 
that he was entitled to the reliefs prayed for. 
The jurisdiction to entertain or try the suit 
was also questioned in view of the 
sions of the pean iat 1955. 

Held, that the a t cannot be treated 
as a foreigner as ong aa the Central Gov- 
emmment did not record e decision to that 
effect under s. 9(2) of the Citizenship Act, 
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CIVIL PROCEDURE CODE, 8. 
(Contd) 


the internal or on or affairs of a poll- 
tical party the plaintiff had no express 
right under the Constitution of the to 
challenge an election while it was being held 
a R of the party, it 
was held that no pare att injunction to 
hold the election could be granted in such 
a case particularly as it was at the instance 
i i gs a lr haar A lea Ma ea ha 
cipated in the election but who has also 
been elected. 


9— 


JANARDHAN UPADHYE v. RAJNI PATEL. 
76 Bom. L.R. 654 


mem, $3, See PRESIDENCY SMALL 
CAUSE FOURIE ATIS E 


76 Bom. LR. 494. 
nn. P yA See 
OPERATIVE SOCIETIES ACT. 


MAHARASHTRA Co 
1960, S. 98. 
76 Bom. L.R. 176. 


e ae E e a ees ; 


and the condition precedent for his treat- 
ment as a foreigner, the order of deporta- 
tion was invalid, ineffective and inoperative, 

that the Central Government is alone com- 


that not the 
but the order of 
operates as cesser of citizenship notwith- 
standing the irrebuttable presumption raised 
Re the passport under the Citizenship Rules, 


“rn therefore, the T suit for in- 
restraining Government 


junction 
from deporting him DaN be decreed. 
SAYAD AHMED v. THE STATE. 

76 Bom. L.R. 258. 


CIVIL PROCEDURE CODE (V of 1908), 
8. 9—Chil Court whether possesses jurisdic- 
tlon in disputes essentially of indoor manage- 
ment between members of political 
Temporary injunction, grant of—S Re- 
lief Act (47 of 1963), Sec. 41. 

Under s. 9 of the Code of Civil Proce- 
dure, 1908, a civil Court has no jurisdiction 
to adjudicate upon disputes arising between 
members of a po which dispute 
essentially belongs to Indoor manage 
ment of political matters such as election of 
office-bearers, register of members or units of 
canes or organizational a 

ons. Unless he gt ped 
ieee of any member or unjust illegal 
expulsion of mdividual member is involved, 
the general doctrme of indoor management 
should apply to such cases and Courts should 


ordinarily refuse to interfere. 

To justify issue of : Fp injunction 
under O. XXXIX, R. ¢ Code of Civil 
Procedure, 1908, hot waly the: case mon le 
such that an injunction is the re- 
lief but there must be the in iont 
that unless the defendant is forth- 


with irrepara 
result to the plaintiff. Where, therefore, 
prima facie the dispute was one relating to 


nem, 6—Aaharashtra Co-operative 
Soctetles Act (Mah. XXIV: of 1961), Secs. 29, 
31, 4, 6—Whether allottee of flat in co- 
operative housing society has saleable in- 
terest in flat. 

allottee of a flat in a co-operative 


capable of being attached and sold in exe- 
cution of a decree by a Court sale. 
RAMESH HIMMATLAL v. HARSUKH. 

76 Bom. L.R., 375. 


mnene, Gham Attachment levied on sult 
plot in first darkhast—Darkhast disposed o} 
as partly satisfied, Court not directing attach- 
ment to continue-—Subsequent darkhast levy- 


yh ce ag a a a odie on same i, Uae 
suit t when attachment under 
first dar t but l ore pies id aah 
ment under second darkhast—Whether sale 


hit by s. 64, Civil Procedure Code. 

When there are two attachments levied on 
one and the same property one after the 
other, and the first attachment has come to 
and the decres-holder has enforced 

under the second attachment and 


in such a case, 
the claim of the decree folder cannot be said 
to be eA oan! the first 
and, therefore, private 
g the subsistence of the first attach- 
ment cannot be sald to be void under s. 64, 
Civil Procedure Code, 1908. 
Section 64 of the Civil Procedure 
1908, contemplates only one attachment 
no other, Once an t is 
transfer or delivery A he E 
contrary to such attachment would be 
under e 64 as against all claims en- 
foreeable under that attachment. However, 
the attachment during the subsistence of 
which the transfer is effected or delivery of 
property is made, must be the same attach- 
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ment under which all claims of the attach- 
ing creditor are enforceable. If at the time 
of the enforcement of the claim, the attach- 
ment under which the claim is enforced is 
different from the earlier attachment, - then 
the attaching creditor cannot take advantage 
of the earlier attachment, particularly when 
such earlier attachment has already ceased to 
exist for one reason or the other. 


Defendant No. 1 (the appellant) had ob- 
tained a money-decree a defendants 
Nos. 2 and 3 (cespondents Nos. 2 and 3) in 
a regular civil suit in execution of which he 
filed a regular darkhast In 1954 attaching the 

lot of land in dispute on January 18 fass 

e darkhast was of on July 4, 
1956 as partly satisfied, the Court not direct- 
ing the attachment to continus. In the second 
regular darkhast which was filed on March 
28, 1959 by defendant No. 1 i 
of on July 24, 1959, no fresh attachment 
was, levied. In the third darkhast filed 
defendant No. 1 on December 29, 1959, 
fresh attachment on the suit plot of land was 
levied on July 18, 1960. In due course the 
land was pee vp for sale and was purchased 
by defendant No. 1 on April 29, 1961. On 
February 20, 1955, that is,-during the pen- 
dency of the first attachment, defendant No 
2 sold the plot of land under a registered 
deed to the plaintiff. On the question whe- 
ther the sale effected by defendant No. 2 in 
favour of the plamtiff on February 20, 1955, 
was void, being hit by the provisions of s. 64 
of the Civil Procedure Code, 1908:— 


Heid, that as the first attachment came to 
an end on July 4, 1956 and fresh attach- 
ment was levied under the third darkhast 
filed on December 29, 1959, defendant No, 
iden not avail of the first attachment even 

u 
attachment the suit plot of land was sold; 

that the sale effected defendant No. 2 
was not void under s. 64, Civil Procedure 
Code, 1908, and 

that, therefore, defendant No. 1 could not 
acquire any title to the suit land at the auc 
tion-sale held m execution proceedings. 
MOTILAL MADANCHAND v. RAGHO, 

76 Bom. LR. 207. 


—————8, 80—Suit filed before expiration 
of period, under s. 80—Whether suit main- 
tainable—Waiver—Delay in objecting to non- 
compliance of s. 80, whether amounts to 
walyer-—-M.P. Land Revenue Code, 1954, Sch. 
HT, RR. 13, 12, 15—Provisions of s. 80 of 
Code whether attracted to suit filed under 
r. 13(2) of Sch. Il of MP. Land Revenue 
Code—Central Piovinces and Berar Sales 
Tax Act, 1947, Sec. 12(5). 


The bar under s. 80 of the Code of Civil 
Procedure, 1908, is against the institution of 
the suit itself, Where, therefore, a suit is 
filed before the expiration of the period of 
notice contemplated by s 80, there is no al- 
ternative to the Court but to reject the plaint 
under O. VU, r.’ 1i(d}) of the Code. The 
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question of prejudice to the plaintiff is whol- 
ly irrelevant in view of the imperative words 
of the section. 

A waiver is an intention of relinquish- 
ment of a known right. It may be express 
or implied. Where waiver is sought to be re- 
lied upon by a party, it is for, pe ehh 
establish the circumstances under w he 
wants an inference of either express or im- 
plied waiver to be drawn. 

Merely because an objection with regard 
to non-compliance with the provisions of 
s. 80 of the Code of Civil Procedure is taken 
late, an inference of waiver cannot be drawn, 

The provisions of s. 80 of the Code will 
be attracted to a suit filed under r. 13@) of 
the Rules a g in Schedule II to the 
M.P. Land ue Code, 1954. The con- 
tention that since the provisions of r. 13() 
are analogous to O. r. 63 of the Code 
of Civil Procedure, a notice under s. 80 of 
the Code is not necessary, camnot be accep- 
ted since the decision of the Supreme Court 
in Sawai Singhai v. Union of Indla, [1966] 
A.I.R. S.C. 1068, 
BBRAHIMBHAI VY. STATE, 
76 Bom. L.R. 769. 


i, 103. See CIVIL PROCEDURE CODE, 
1908, O. XLI, R. 27. 
76 Bom. L.R, 83. 


———— 8, 141. See CIVI PROCEDURE CODE, 
1908, O. XXXII. 
76 Bom. L.R. (0.C3J.) 811. 


m, 144— Possession of property 
taken ins execution of ex- decree——De- 
cree subsequently set aside under O. IX, 
R. 13—Application for resiltution whether 
falls within s. 144 of Code. 

An application for restitution of property 
taken possession of in execution of an ex- 
parte decree which is subsequently set aside 
under O. IX, r. 13 of the Civil > 
Code, 1908, falls within the purview of 
s. 144 of the Code. 

S. M. DESHMUKH vy. GANESH. 
76 Bom. L.R. 405, 


———-§, 151—Court, when can order con- 
solidation of sults. 

Where there is sufficient unity and simi- 
larity in the matter in issue in two suits, one 
filed by the plaintiff and the other by the 
defendant agai each other, the Court im 
exercise of its inherent under s. 151 
of the Civil Procedure , 1908, ex de- 
bito justitiae can order the two suits to be 
consolidated. All the issues and reliefs in 
the two suits need not be identical, nor is 
the consent of the parties necessary. 

P, T. ANKLESARIA & Co. v. UNION OF INDIA. 
16 Bom. LR. (0.C.J.) 19. 


————-§, 151. See CIVIL PROCEDURE CODE, 
1908, O. XVII, RR. 3, 2. 
716 Bom. L.R. (O.CJ.) 688. 


1974.] 


CIVIL PROCEDURE CODE, O. ‘VII, 
R. 11d). See Cıvıl PROCEDURE Cong, 1908, 


S. 80. 
76 Bom. L.R. 769. 


m. VITT RR. 3, 4, 5—When denial 
in comprehensive form in written staternent 
can be regarded as specific denial for pur- 
poses of O. VIII, r. 3—Whether words “or 
by necessary implication” in O. VIII r. 5 re- 
fer only to a denial and not to a non-admis- 
slon—Non-admission of averment made in 
plaint whether justifies Court in framing 
issue regarding it. 

Under O. VII r. 3 of the Civil Procedure 
Code, 1908, ane nerves gr 
the gist of the action or the bundle of al 
the essential facts comprising the cause of 
action are concerned, the averments in the 
plaint must be denied y in the 
written statement, if it is intended to dis- 
ute the same. A denial in a ape tee ere 
orm in a written statement is re 
a sufficiently specific denial only in regard > 
subsidiary facts which are either introduc- 
tory or explanatory as being matters of in- 
ducement, or are co en and form no 
part of the cause of action of the plaintiff. 

Except in clear cases of a direct inconsls- 
tency between the respective versions of the 
parties, there is no scope for inferring that 
a particular averment a plaint has been 
denied in the written statement by necessary 
implication for the purpose of O. VIII r. 5 
of the Civil Procedure Code. 

If it is intended to make a icular 
averment the subject-matter of an issue in a 
suit, it, must be denied, and a mere non-ad- 
mission will not justify the Court framing 
an issue in respect of it. 

The provisions contained in rr. 3 and 4 
of O. XIV of the Code are intended to facili- 
tate the proper framing of issues and cannot 
be availed of so as to wipe out or nullify 
the basic principles embodied in O. VIA rr. 3 
and 5, and O. XIV r. 1 of the Code. 

M. GorDHANDAS & Co. v. D. ARVIND MILLS. 
76 Bom. L-R. (0O.CJ.) 119. 


0. IX, R. 13: See Civic PROCEDURE 
Cone, 1908, S. 144. 76 Bom. L.R. 405. 


——_——QO. XIV, RR. 1, 3, 4. 

The provisions contained in rr. 3 and 4 
of O. XIV of the Code are intended to faci- 
litate the proper framing of issues and can- 
not be availed of so as to wipe out or nul- 
lify the basic principles embodied in O. VII, 

: . r. 1 of the Code 


- D. ARVIND MILLS. 
76 Bom. LR. (0.C.J.) 119. 


Â, RR. 3, 2—Order in which 
Dante should address Court in cases fall- 

g under O. XVII R. 3, Civil Procedure 
Cote Third party having right to address 
Court In such case—How order is to be de- 
termined—Rules Court In 


ore, under T, 3 of O. XVII of the Code 


of Civil Procedure, 1908, evidence is pro-: 
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duced by the defendant on issues in regard 
to which the onus hes on him, the order in 
which counsel should address the Court is 
as follows: The plaintiff should first address 
seer on the evidence led by the defen- 

e defendant should then reply spe- 
cially to the plaintiff's address on that evi- 
dence. This should be followed by a gah 
address by the defendant on the whole case 
and ended up by a reply by the plaintiff 
generally on the whole case. 


In a given situation where a third : 
also having a right to address the Court, is 
in the picture, e.g. owing to consolidation of 
two suits,—a situation neither contemplated 


powers under s. 151 of the Code and direct 
the order in which addresses should follow. 
P, T. ANKLESARIA v. UNION OF INDIA. 


76 Bom. LR. (0.C.J.) 688. 


————. XXI, R. 46—Compantes Act ‘(I 
of 1956}, Secs. 390, 392, 433, 441, 456, 529 
~~Provinclal Insolvency Act (V of 1920), 
Secs. 51, 45-50, 20), 2 28 (2), 47—Presidency- 
towns Insolvency Act (III of 1909), Secs. 53, 
46-50—Bankruptcy Act, nr [32 & 33 Vier. 
Ch. 7I], Secs. 12, 16—Rights of an attaching 
creditor, when garnishee has deposited monsy 
in Court—Court, whether to take into con- 
siderdtion future eventr—Garnishee order, 
service of—Effect in England and in India. 


The plaintiff fied a suit against the defen- 
dant company on December 24, 1958, for 
the price of goods supplied to the latter 
sometime in 1955-1956. The defendant com- 
pany denied the plaintiffs claim. The plain- 
tiff then obtained a decree on July 8, 1960 
against the defendant co ae art On Septem- 
ber 8, 1960 the plaintiff filed a darkhast to 
recover the decretal amount and on the very 
day made an application for attachment of 
certain moneys in the hands of a bank lying 
to the credit of the defendant company. An 
attachment order under O. XXI, r. 46 of the 
Code of Civil Procedure, 1908, was effected 
and the garnishee bank deposited into the 
Court the moneys on November 28, 1960. 
In the meanwhile on August 18, 1958, on a 

tinton made by the defendant com the 

igh Court had eanctioned a eme of 
arrangement whereby it was provided that 
unsecured creditors of the company would 
be paid 25 per cent. of their dues in cash 
and 75 per cent. in 6 per cent. third mort- 
gage debentures. However, on a petition pre- 
sented to the High Court a winding up order 
was passed on sy ree 1964. The company 
resisted the darkhast on the ground that the 
decree holder being an unsecured creditor 
was entitled to payment as per the terms of 
the scheme sanctioned by the High Court 
The lower appellate Court and the learned 
single Judge of the High Court in appeal 
accepted the contention of the defendant 
company. The plaintiff fied a Letters Patent 
Appeal. 
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Held (i that in India, mere service of gar- 
nishee on tha does not make 
the attaching credit a secured creditor, be- 
cause here the object of attachment is clear- 
ly to prohibit alienation: but when pursuant 
to such an order or by the coercive process 
the moneys are y brought into ‘Court, 
ie attaching Gedir te entitled: wo inane tia 
that money should be handed over to him 
In satisfaction of his decree; 

that even under s. 456 of the Com- 
panies Act, 1956, the official a e a 
e a E A 
by judicial intervention 
hands of the Court without applying to be 
obtaining a suitable order from the Court; 
Gii) that once MED 


held by the Court for TE E 
Gv) that, under the circumstances, the 

& ant was a creditor; and 
v) P therefore, he stood outside the 
of arrangement as well as the wind- 


ing u 
Feld further, that even assuming that the 
appellant was an unsecured , it was 
impossible for the Court to ignore the faci 
that subsequently, during the pendency of 
tho appeal, there was an order for winding 
up, which had tho effect of cancelling the 
scheme of arran 
original relief becomes 
sequent events, the 
of euch change 

An order Of ` attachment simpliciter does 
not create any charge or'lien on the pro 
attached because such an order is in ly 
of a prohibitory nature. In the case of im- 
movable property it is obviously so: in the 
et property it may ordinarily 

80. 

In England as soon as the ee 
order is served the attaching be- 
comes a secured creditor, bat in Tadia that 
o not be so merely on the serving of 


ry by 
rid age Hahei tocar t is clearly to pro 
hibit alienation. At that stage the order of 
attachment does not and cannot create any 
security or «similar rights in the attaching 
creditor, But when pursuant to such an order 
or by the coercive process the moneys are 
actually brought into the Court, then the 
ag SES or sls Ml aol vag e Peeve na 

m England when the writ of fieri facias is 
erd Ey ihe sheriff. 
RIKHABCHAND v. SHOLAPUR SPG. & Wve. Co. 
76 Bom. LR. 748. 


E Ji See CIVIL PROCE- 
` 76 Bom. L.R. 207. 
RR. 58-61—-Ambit o r. 58, 


i) XXI, 
O. XXI—Whether complicated 
title can be gone into under O. XX1, r. 58— 


——-—--, XXI, 
DURE Cow, 1908, 
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Lower Court passing order under r. 58, 
O. XXI after considering relative title of 
parties to attached property—Whether revi. 
sion application against such order maintain- 
able in High Court—Transfer of Property 
Act (IV of 1882), Sec. 55(6)(b)—-Charge 
under s. 55(6) (b), how created. 


Under rr. 58 to 61 of O. XXI of the Civil 
Procedure Code, 1908, the question to be 
decided is whether on the date of the attach- 
ment it was the judgment-debtor who was 
in possession or it was the objector who was 
in posseasion. When the Court comes to a 
finding that the pro was in the posses- 
sion of the objector, then the Court must 

further to find whether that posses 


sion of the objector was on his own account 


for himself or as trustee or on account of 
the judgment-debtor. The direction of the 
investigation which the Court has to carry 
out points to possession being the criteria, 
However, in the course of such an investi- 
gation as to who is in possession of the pro- 
perty subjected to attachment, the question 
of some legal right or interest or title may 
also arise, and if such legal right affects the 
determination of the question as to who is 
the real in possession in fact or in 
law, then euch a legai right or interest will 
naturally have to be taken into account. But 
complicated questions as to title cannot be 


gone into under the procedure of 
re investigation under O. XXL r. 58 of the 
ò, 


Where the lower Court under O. XXI, 
r. 58 of the Civil Procedure Code, 1908, in- 
stead of merely JAVON nE as to who was 
in possession of the attached p or on 
whose account, concerned itself with the 
alleged superiority ge one A eel claim over 
the other m respect of that property, it was 
held that in passing its order the Court had 
failed to exercise the on vested in 
it under O. XXI, r. 58 read with rr. 59-60 
of the Code, and therefore a revision a 
cation against the order was maintainab 
the High Court. 

Where when an oral t for sale 
was entered into both the olders and 
the judgment-debtor were fully conscious that 
the only manner in which the sale conid 
ever be completed would be for the judg 
ment-debtor to succeed in obtaining surren- 
der from his tenants and the judgment- 
debtor was never in a position to deliver such 
possession, it was, keld that under such ci- 
cumstances no statutory lien under s. 55(6) 
(b) of the Transfer Property Act, 1882, 
would be created in favour of decree-holders. 


GANPATI RAM yv. BALIRAM RAGHUNATH. 

76 Bom. L.R. 58, 
— D, XXI R 63. See CIVIL PROCE- 
DURE Caw, 1908, S. §0. 

76 Bom. L.R. 769. 


1974. ] 


CIVIL PROCEDURE CODE, O. XXI, R. 98 
—Bombay Rents, Hotel and ' Lodging House 
Rates Control Act (Bom. LVII of I947), 
Sec. 28(1)—Order made by single Judge of 
Presidency Small Causes Court under O. XXI, 
R. 98, C.P.C, in execution o decree passed 
under 5. 28(1) of Rent Act—Whether appeal 


lies to of that Court against such order. 
Ana lies to the Bench of the Presi- 
dency Causes Court at Bombay from 


Civil Procedure, 1908, in execution of a de- 
cree for ejectment under s. 281) of 
the Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947. 
HABIB AHMAD y. ABDUL KHADAR. 

76 Bom. L.R. 427. 


———0. XXXII R. 1. See CIVIL PROCE- 
DURE Cope, 1908, O. XXXI, R. 3. 
76 Bom. L.R. 202. 


0. XXXII, R. 3— Mother re 

ing minor son in suit—Formal o 
passed by Court appointing mother s 
dian-ad-litem under O. XXXI, R. 3 ourt 
admitting her as guardian of minor through- 
out proceeding—F allure to pass such formal 
order, whether results in non-representation 
—Non-representation and substantial repre- 
sentation, distinction between—Bombay Rents, 
Hotel and Lodging House Rates Control Act 
(Bom. LVII of 1947), Sec. 16. 


Where a minor is not represented at all 


ss 


in a suit, he cannot be said to be a to 
the suit and a decree passed against him will 
be a nullity under O. XXXI, r. 3 of the 
Code of Civil Procedure, 1908. Non-re 


sentation, however, should be distinguished 
from substantial representation; the distinc- 
tion is one between Mean of elope and 
irregular exercise of jurisdiction en a 
Court has recognised a guardian-ad-litem but 
has made no formal appointment or has 


on owing 
t would be a different matter. 
these cases will bind a minor unless it is 
shown that the defect of procedure has pre- 
judiced him: 

Where, therefore, the facts clearly showed 
that the mother a minor respondent had 
diligently seagate the miscellaneous appli- 
cation wherein she appeared thro ut the 
ee as the and Court 

also admitted her throughout the proceedings 
as the guardian of the minor respondent, 
though no formal order appointing her as 
the guardian-ad-litem under O. eee 
of the Code was drawn up, it was held that 
as the minor's interests were duly protected 
the mother, he must be held ts have been 
ectively represented in the matter. 
SUPDABAI v. SUB ; 
76 Bom. L.R. 202, 


————_O, XXXU—JIncome-tax Act (XLII 
of es Secs. 256(2), 131, 261, 262—Pau- 
per petition whether maintatnable in respect 
of application under s. 256(2) of Incore- 
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tax Act made by assessee—Section 141, Civil 
Procedure Code whether applicable to such 
an application. 

An application made by an assesseo under 
s. 256(2) of the Indian Income-tax Act, 1961 
to the High Court is a g in a Court 
of civil jurisdiction. By virtue of s. 141 of 
the Code of Civil Procedure, 1908, which 
applies to such a proceeding, the provisions 
of O. XXXII of the Code becomes appli- 
cable to application made under s. 2560) of 
the Income-tax Act, 1961. 

JATASHANKAR y. COMMRB. 
76 Bom, LR (O.C.J,) 811. 


meena, RARVIL (as amended by the 
Bombay High Court)—Bombay City Civil 
Court Act (Bom. XL of 1948), Sec. 9—City 
Civil Court whether should give reasons 
anting or refusing leave to defend or mak- 
conditional order under O. XXXVH, 
Civil Procedure sia 


It is not Syke the Bombay City 
Civil Court in give reasons while 
granting leave to E refusing it or 


making a conditional order under O. 
of the Civil Procedure 1908, as 
amended by the Bombay High rt. If rea- 
sons are not given, the order will not be 
liable to be set aside on that ground alone. 

However, if the matter before the City 
Civil Court is a complicated one or points 
of law or fact before the Court are of a 
somewhat involved nature, then it is desir- 
able and appropriate that reasons for making 
the order are briefly stated so that the supe- 
rior Courta, if have occasion to deal 
with the matter, may be informed as to what 
Gis in the CHEN of ihe Judge: wied he madi 
the order. In particular, when leave is bein 
Sasi gab E E SST T 
be even more scree Mle the interest of 
justice for the trial Judge to indicate briefly 
what the defences were and why rie were 
consi useless or worthless 
BOMBAY ENAMEL v. u A 

76 Bom. LR. 580. 


an KAARI, R 2. See CIviL PrO- 
CEDURE Cow, 1908, S. 9. 
76 Bom. L.R. 654. 


a] R. 2J Civil Procedure 
Code (XIV of 1882), Secs. 584-587—W hether 
High Court in second appeal can admit 


additional evidence under O. XLI, r. 27— 
Sufficiency of evidence under s. 103, what is. 


O. XLI, r. 27 of the Civil Proceture Coda 
1908, if the a laid down in that 


rule are 
The Airea ps evidence contemplated 
e Civil Procedure Code is 


by s. 103 of 
Bh hereto. 


sufficiency for the purpose of passin 
comes to the conclu- 


ntact igh: Cour I pes ated 
whens, the g of fact is vitiated and 
that for the purpose of pronouncing a pro- 
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per judgment the evidence on record is not 
enough and the evidence sought to be made 
available by a party under O. XLI, r. 27 of 
the Code up that lacuna so that if that 
is taken into consideration a proper judgment 
can be nounced, the High urt in such 
a case has powers to admit such additional 
evidence, 
LAXMINARAYAN v. BHIKU PUNJAJL 

76 Bom. LR. 83. 


COMMENTARY, tn text book, value of. 
A commentary in a text book is not bind- 
ing on the Court, but when it is found in a 
learned treatise on a relevant law it can and 
does have persuasive value in so much as it 
demonstrates that the view of the jurist and 
that of the Court coincides. 
JETHABHAI y. MANABAIL. f 
76 Bom. L.R, 304, 


COMPANIES ACT (i of 1956), 8. 17— 
Whether Court in petition under 5. 17 should 
constder wisdom or destrability of proposed 
shifting ‘of registered office of Company— 
Section 17(6) whether contemplates classi- 
fication of cholders by places of their 
r 


* 


In considering a petition under s. 17 of 
the Companies Act, 1956, for confirming the 
resolutions of alteration of memorandum of 
association of a company shifting the regis- 
tered office of the company the Court has to 
see whether all the formalities of the section 
have been complied with. If these formali- 
ties have been carried out, the Court wilh 
next look to the interest of absent share- 
holders and creditors and consider objec- 
tions if any taken by the shareholders, cre- 
ditors, Registrar of aot eee and other 
persons affected by the shifting of the regis- 
tered office. In so doing, the Court is not 
concerned to consider the wisdom or desir- 
ability of the pro alteration. It is not 
the ction of Court to substitute its 
own wisdom or judgment in the place of the 
collective wisdom or a ot the aa 
pany expressed in a special resolution. These 
matters must be left to the domestic decision 
of the shareholders. 

Section 17(6) of the Com Act, 1956, 
contemplates ification of shares into dif- 
ferent classes of shares according to the 
rights attached to such shares; it does not 
contemplate classification of shareholders by 
places of their residence. So far as the rights 
and interests of members as a whole are con- 
cerned the fact that a special resolution is re- 

uired to be passed by a majority of at least 
three-fourths of the ns present and vot- 
ing takes care of their rights and interests. 
Re. ZUARI AGRO CHEMICALS LID. 

76 Bom. L.R. (O.C.J.) 15. 


—_———~$, 456. See CIVIL EE Cope, 
1908, O. XXI, R. 46. 
76 Bom. L.R. 748. 
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COMPENSATION. See WorRKMEN’S COM- 


PENSATION ACT, 1923, S. 2(7)(n). 
6 Bom. L.R. 79. 


————, method of determination of, in land 
acquisition cases. See LAND ACQUISITION 


ACT, 1894, S. 18. 
76 Bom. L.R. 92. 


CONDITIONAL LEGISLATION, See Bom- 
BAY PUBLIC Trusts Act, 1950, S. 8. 
76 Bom. L.R. 475. 


CONSOLIDATION OF SUITS—When 
Court can order such consolidation—Civil 
Procedure Code (Act V of 1908), Sec. 151. 
Where there is sufficient unity and simi- 
larity in the matter in Issue in two suits, one 
filed by the plaintiff and the other by the 
defendant against each other, the Court m 
exercise of its inherent under s. 151 
of the Civil Procedure Code, 1908, ex debito 
justitiae can order the two suits to be consoli- 
dated. All the issues and reliefs in the two 
suits need not be identical, nor is the con- 
sent of the parties necessary. 
P. T. ANKLESARIA & Co. y. UNION OF INDIA. 
76 Bom. L.R. (0.C.J.) 19. 


CONSTITUTION OF INDIA, ART. 12— 
State Bank of India, whether “other autho- 
rity” within art. 12. 

è State Bank of India does not fall 
within the expression “other authority” oc- 
curring within the extended definition of 
“State” given in art. 12 of the Constitution 
of India. It is not every corporation created 
by statute whatever be its functions that 
would fall within the “other 


tion of “State? as given in art. 12 of the 
Constitution; such corporation must have 
within its powers some functions par- 
take of the nature of governmental or quasi- 
governmental functions. 
RAMESH v. STATE BANK. 

76 Bom. L-R. (O.C.J.) 552. 


oA RT, 14—Suppression of Immoral 
Traffic in Women and Girls Act (CIV of 
1956), Secs. 15(4), 16(1)——Whether ss. 15(4) 
and 16(1) ultra vires. 

The distinction between young girls aged 
below 21 and women, made in as. 15(4) and 
16(7) of the ression of Immoral Traffic 
m Women and Girls Act, 1956, is a reason- 
able distinction in the context of prostitu- 
tion and immoral traffic in sex. The discri- 
mination between them is fully fustified by 
the fact that girls below 21 are likely to be 
exploited to a greater extent in the market 
of prostitution. The distinction between girls 
and women is, therefore, germane to the 


‘vice which is attempted to be suppressed by 


the provisions of the Act and cannot be at- 
tacked as being hit by unreasonable or con- 
stitutionally prohibited discrimination. 
SAYED ABDUL v. THE STATE. 

76 Bom. L.R. 390. 


e ART, 14. See Bombay HIGH COURT 
(ORIGINAL SWE) RULES, 1957, R. 35. 
76 Bom. L.R. 644, 


1974. ] 


CONSTITUTION OF IND ART. 14— 
Standard Code of D. G. S. D. coe 
(3), (5), (6), (7)—Manual of O 

dura for upplies, Inspection Disposal 


1960 edn., Rule 285—Manual 1968 edn 
32—Blacklisting order passed ecg CL er 
of Standard Code—Such order whether con- 
travenes principles .of natural Justice-——Such 
order whether contravenes art, 14 being dis- 
crininatory and arbitrary. 

A blacklisting order passed by the Govern- 
ment under a 3G) of the Standard Code 
entails civil cesto the party 
blacklisted and re dae ving 
an opportunity to soap ares to v10- 
me Epen es of natural justice and is null 
- Such an order is also discriminatory and 

arbitrary as after the impugned order is pass- 


E an a the 
blacklisted firm will not even sat Oe i 
by the Government or quasl-Government 


$ a 1 ot the Constitution, 

Quaere: Whether such an order is 
violative of art. 19(7)(g) of the on 
of India. - 


However, when a acie case is made 


Tis UNIGN cr’ INDIA T: A. K. MOED 
ver 76 Bom. LR. (0.C.J.) 659. 
, ART. 14. See PASSPORTS ACT, 1967, 
ia 16 Bom. LR. (0.C.J.) 788. 


ART. 19. See Bombay Hicem 
COURT CouRT (ÓRIGINAL 8DE) Ruies, 1957, R. 35. 
i 76 Bom, LR. 644 


—_——— ART, 19(/). 

Fandamental rights of shareholders and 
Citizens are not lost when they associate to 
form a company. Whero, therefore, a share- 
holder of a company against ch a con- 
fiscation order had been was a party 
to a petition it was that as the order 
of confiscation would put the very, thare 


art. 1X7) of the a or 
TaTa E. & L. Co. v. UNION OF INDIA. 
76 Bom. L.R. (O.CJ.) 673. 


me ART, 19(1) (f). See MUNICIPAL 
ACT (CORPORATION), a8. 351, 352A. 

76 Bom. L.R. 373. 
ae Maoh) (f) and (g). 


eo ee of smuggled 
owners will be ocent parties. 





In m 
‘racks are 


goods, the 
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CONSTITUTION OF INDIA, ART. 19— 
(Contd.) 


But if for such a reason vehicles are exemp- 


ted from confiscation, the smu wil 
Pe urcha T ee 

on or ogus 
or benami, as leading 1 wide: 


o case of owners of vehicles given ire- 
purchase the provisions of s. 115(2) of the 


eradication able oblecdes, it mins tbe bald 


righ teed 
under art. in? and (e) of the Constitu- 
tion of India. 
Tata E. & L. Co. v. UNION oF INDIA. 
76 Bom, L.R. (0.C.J.) 675. 


—--— ART, alee ). See CONSTITU- 
TION OF INDIA, ART. 


76 Bom. LR. (0.C3) 659. 


— ART. 20. See GENERAL CLAUSES 

Act, 1897, S. 26. 
76 Bom. L.R. 328. 
eg 21. See PASSPORTS ACT, 1967, 
i ' 16 Bom. LR. (0.C.J.) 788. 
——ART. 136. See CONSTITUTION OF 

INDIA, ART. 226. 
76 Bom. L.R. (O.C.J.) 225. 


—~—-—— ART. 215-——Conternpt of Courts Act 
XXXII of 1952), S. 3(1)—Criminal Proce- 
ure Code (V of 1888) Secs. 87, 88, 1(2)— 

Power of High Court for punishing contempt. 
The power conferred on the High Court 

by art. 215 of the Constitution carpe ta 

punish contempt of itself necessarily incl 

all powers incidental and c CG to 

that power. It must, therefore, include the 


Code, 1898 and attachment of his property 
under s. 88 of the ae 


S. L. BHASIN y. RUCY COLABA y e ETA 


ETE aii Sea SECONDARY SCHOOLS 
Cona, RULE 77 
76 Bom. L.R. (0.CJ.) 1 


ART. 226-—Petitionerr Special leave 
to appeal to Supreme nahia Ap ie 


-Petitioners Slepa hia B | Leis 
arguments Court w d to seh pl 
tion in limine—Petitioners on the same aa 


petitioning High Court under art. 226—Whe-: 
ther such on maintainable. 

The appellants filed in the Supreme Court 
a petition for special leave to appeal under 
-art, 136 of the Constitution of India against 
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CONSTITUTION OF INDIA, ART. 226- 
(Contd.) 


an award of tho Industrial Tribunal. When 
the petition came up for hearing, the respon- 
dents were also present through their counsel. 
After some arguments on the merits, when 
it appeared from the observations made by 
their that the Court was inclined 

to dismiss the petition in Hmine, the a 


lants withdrew its leave tion a out 
giving any indication to the or the res- 
pondents’ counsel that the a wanted 
to file a petiton under art. of ae Con- 


stitution to challenge the award. The Su 

reme Court leave to withdraw the 
petition. Four days later the appellants filed 
a petition under art. 226 to the Court 
for aside the award on the same 


grounds, the question whether it was a 
proper cial exercise of discretionary 
power o eC ee ee 


ae ae 
eave 


it was not a fit case for the exercise of the 

Court’s discretionary power to grant the writ, 

and therefore the petition should be dismiss- 

ed in limine. 

AHMEDABAD Mpa. Etc. Co. v. WORKMEN. 
76. Bom. L.R. (O.C.J.) 225. 


—— Art. 226. See BOMBAY HiGH Court 
(ORIGINAL SIDE) RULES, pou R 35. 


6 Bom. L.R. 644 
An order of the Assistant al Sido Rules, 
in compliance with the Ori Side 
1957 amounts to an order of the Court i 
and art. 227 of the Constitution of India 
cannot be mvoked in such a case to correct 


ment, 227 


. RAMANLAL, 
76 Bom. L.R. 644. 


CONSTRUCTION OF DOCUMENT. See 
SPECIFIC RELIEF ACT, 1963, S. 9. 
76 Bom. L.R. %84. 


CONSTRUCTION OF STATUTE—Ex vis- 
ceribus actus, doctrine of. 


———-Non-obstants clause. 


which it is 

Tule that in all cases a non-obstante clause is 
always pl I 

SUSHILABAI NAGESH v. 


76 Bom, LR. ŒB.) 540. 
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CONSTRUCTION OF STATUTE—Object of 
constructiion—Literal construction. 


In every case, the object of. interpretation 
and of construction is to discover the mten- 
tion af the law-giver. That object can be best 
achieved by first looking at the language used 
in the relevant provisions. Other methods of 
extracting meaning can be resorted to only 
if the anguage used is contradicto enon 
guous or leads to absurd results. 
meaning of a statute is clear and PeR 
interpolation 18 improper. 

LATA E. & L. Co. v. UNION oF INDIA, 
/ 76 Bom. L.R. (O.C.J.) 675. 





Use of clear and unambiguous 
language. 
Where by use of clear and unambiguous 


language capable of one meaning only, any- 
thing is enacted by the Legisla it must 
be enforced however harsh the result may be 


unless a fundamental right is contravened. 
TATA E. & L. Co. v. UNION oF INDIA. 
76 Bom. L.R. (O.CJ.) 675. 


CONTEMPT OF COURTS ACT errs 
of 1952), 8. 3—Officers on »& Duty 
under M tra Co-operative Societes 
Act, 1960, whether Courts. 


-The Officers on Special Duty appointed 


Noti- 
ncauon dated March 11, 1969, m exercise 
powers vested in the State Government 
under s. 3 of the Maharashtra Co-operative 
Act, 1960, are Courts within the 
Meaning of Contempt of Courts Act, 1952, 
while discharging their duties under the Act. 
BAPUSAHEB BALASAHEB v. STATE. 
76 Bom L.R. (F.B.) 455. 


——8, 3(1)} Constitution of India, art. 
215—Criminal Procedure Code (V of 1898), 
Secs. 87, 88, 1(2)—Contempt of Courts Act 
(LXX of 1971), Secs. 17(3), 15—Contemner 
remaining mt even after "service of notice 
—Whether High Court can issue 
for appearance of such contemner and order 
att t of Als property. 

The High Court while exercising its snares 
Jurisdicion im contempt 
1s inherent in all Courts of Record: has po 
to adopt its own procedure. So, if aoi 
standing the service of Segre a contemner 
remains absent from the Court, the High 


yaar free to adopt the procedure laid down 
Procedure 


H a 88 of the Criminal 
Code, 1 
The power contarai on the’ High Court 
by art. 215 of the Constitution of India to 
Aaa contempt of itself necessarily mcludes 
powers incidental and consequential to 


that power. It must, therefore, include the 


person 
provisions of s. 87 of the Criminal Procedure 
Code, 1898 and attachment of his property 
under s. 88 of the Code. 
S. L. BHASIN-v. RuCy COLABAWALA, 

76 Bom. L.R. 422. 


` 


1974,] 


CONTEMPT OF COURTS ACT (Act 
70 of 1971, §. 3—~Publcation of matter 
alleged to be contempt of Court, when crimi- 
nal proceeding not pending—Stage when cri- 
minal proceeding can be sald to be ing. 

For the purposes of «. 3 of the Contempt 
of Courts Act, 1971, a proceeding is not a 
pending proceeding in the case of an investi- 
gation for an offence conducted under Chap- 
ter XIV of the Criminal Procedure Code. 
1898, until the date and time of filing a 
charge-sheet or challan tn Court. 

In order that the provisions of s. 3 of the 
Contempt of Courts Act must be effectively 
onerative and available to a citizen, every kind 
of attempt whether by prejudice or otherwise 
to either interfere with or obstruct the course 


or exemption under s. 3 of the Act will 
prove illusory. 
PRABHAKAR LAXMAN v, SADANAND, 

76 Bom. LR. 191. 


mf, 15(7)— Reference under s. 15(2) 
To CEE Court to High Court, how 


ee subordinate Court while making a re- 
ference to the High Court under s. 15() of 
the Contemot of Courts Act, 1971, must 
write a concise Tearoned order indicating why 
the Court thinks that the contempt appears 
to have been committed. 
PRABHAKAR LAXMAN v. SANANAND. 
76 Bom. L.R. 191. 


——oo—}, %15(2)-- Motion of Advocate 
General—Content of such motion. 

A motion made by the Advocate General 
under s. 15(2) of Contempt of Courts 
Act should contain sufficient material to in- 
dicate why the Advocate General is inclined 
to move the Court. 

PRABHAKAR LAXMAN y. SADANAND. 
76 Bom. L.R. 191. 


CONTRACT ACT (IX of 1872), 8. 23— 
illegal arreement—Pronerty, subject-matter ot 
such agreement—Plaintiff whether can sucreed 
in recovering it—Averments In plaint in sult 
or recovery of moneys that monews advanced 
to defendant not disclosed by plaintiff to tn- 
m authorities and detendant knew 

about it—Defendant contending that agree- 
ment to advance moneys illegal and vold 
under s. 23—Issue of illegality ‘red as prell- 
minary issue—Whether open to Court in 
determining such issue to probe surroundine 
circumstances—Agreement whether illegal and 
void—Impropriety or illegality of motive in 
entering into agreement whether affects its 
validity under s. 23—~Pleadines—Whether on 
inspection of document referred to in point, 
each statement in it becomes part of plaint. 

Notwithstanding the itlenality of of an agree- 
ment a plaintiff can succeed im recovering 
pronerty which was the amatir of that 
agreement ff he frames his sult on the 
strength of his own title and is not compelled 
to rely upon the ilegal agreement in order 
to obtain relief in that seat The above prin- 
ciple applies to the recovery of money as 
i a O- TECATE a or land, 
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and therefore a plaintiff can enforce the re- 
covery of the money, chattles or land if he 
a Bee a cause of action entirely inde- 
pendent of tho logal agro meat 
com to rely upon agreement 
for the purpose of his claim. 
Ea Ge ee ee 
dants for recovery of an amount, the aver- 
ments contained m the plaint were (1) that 
the moneys which the tiffs had a 
to the defendants under an agreement were 
not disclosed by the tiffs to the income- 
tax authorities and therefore, escaped 
income-tax and (2) that the defendants knew 
that they were moneys which had not been 
disc] to the authorities and 
that Income-tax had not been paid by the 
plaintiffs thereon. The defendants inter alia 
contended that the agreement alleged in the 
was illegal, void ab initio and unen- 
orceable under s. 23 of the Indian Contract 


ent and is not 


Held, that for the purpose of nape ne 
this preliminary issue, it was not open to the 
Court to draw any mference from the aver- 
ments ‘in the plaint as they a ex facie, 
nor was it open to it to probe into surround- 
ing circumstances or to make “deeper search” 
into the transaction in sult; 

that all that the Court had to decide was the 
issue of illegality after finding out whether 
directly from the terms of contract as 
ee aie a eta ae 
design of the 
revenue; 

that the mere statement that the mot 
when earned, had not been disclosed to 
income-tax authorities cannot make the ear- 
lier poet oe Deant adv or aoe 

urpose’’ o su 
no such purpose could be achieved the 
agreement to make those advancea; 

that on the averments as they stood, the ob- 
ject of the agreement pleaded in the plamt 
was not to evade the payment of income-tax 
and the said agreement was not to 
tomes and {legal and on that 


groun 
that, therefore, the issue must be answered 
a hi ai at 


has a par or illegality of the motive 
that has to enter into an agres- 


-ment cannot under s. 23 of 
ihe Indian Contract A 1 

When particulars are pursuant to 
an order ‘of the Co those iculars be- 
come a part of the ee 
corresponding principle that when 


taken, every statement in such document be- 
comes a part of the plaint. 
SHANTA AGARWAL v. M/s. BALDOTA Bros. 

i 76 Bom. LR. (O.C.J.) 156. 
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CONTRACT OF EMPLOYMENT. See 
STATE BANK OF INDIA (OFFICERS AND ASSIS- 
TANTS) SERVICE RULES, 1957, RR. 18, 49-51. 

76 Bom. L.R. (0.C.J.) 552. 


CRIMINAL PROCEDURE CODE (V of 
1898), 83S. 20, 21. 

Under s. 20 of the Criminal Procedure 
Cods, 1898, a Presidency Magistrate has 
jurisdiction to try an offence committed in 
any place within the The 
administrative power 
s. 21 of the Code upon the Chief Presidency 


tutory jurisdiction con- 
ferred upon him by s. 20 of the Code. 


JETHALAL v. KHIMJI. 
76 Bom. L.R. 270. 


————98, 87, 88. See CONTEMPT OF 
COURTS Act, 1952, S. 3(/). 
76 Bom. L.R. 422. 


——--——8, 162—indian Evidence Act (I of 
1872), Secs. 157, 145, 27—Indian Penal Code 
(XLV of 1860), Secs. 161, 120B, 34—Preven- 
tion of Corruption Act (2 of 1947), Sec, 5— 
Pre-trap and post-trap Pan in anti- 
corruption cases—Staternents in such Pancha- 
namas whether “statements made to the 
police officer” under s. 162, Criminal Proce- 
dure Code—Whether such statements admis- 
sible under #8. 157, Evidence Act—‘State. 
ment” in 8. 157, Evidence Act, when falls 
within s. 162, Criminal Procedure Code— 
Panchanama, primary and secondary purpose 
of making of. 


police officer” as contemplated in s. 162, Cri- 
minal Procedure Code, 1898, and the con- 
tents of such panchanamas do not fall within 
the ban of that section. Such 
ments can | 


to a statement intended as a narration to a 
police officer during his investigation then it 
would fall under s. 162, Criminal Procedure 
Codo and will have to be excluded. That, 
however, is a duty which the Court must 
poeta cers nem enc enna de tendered 


vice or colourable pretence to avold the bar 
fe ie oem en gic panes 
atter © ase, su 

will be hit by s 162, but if, as in normal 
cases, the panchanamas are drawn up mere- 
ly with a view to record what the panchas 
have seen and heard, the bar of s. 162 will 


not be attracted. 

The “statement” in s. 157 of 
the. Indian Evidence -Act, 1872 has a wider 
connotation than it has under e. 162, Cri- 
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CRIMINAL PROCEDURE CODE, 8. 162 
—{Contd.) ` 


minal Procedure Code, 1898. In order that 
the previous statement of a witness which 
would ordinarily fall within s 157 of the 
Evidence Act uld also fall under s. 162 
of the Code, two conditions are required to 
be fulfilled: (a) that it must be a statement 


offence, it cannot be. concluded that there is 
an element of communication, that is to say 
an intention to communicate, to the police 
officer the subject-matter of things seen and 
heard by the panchas which are recorded in 


The mere fact that such record has been 
scribed by the police officer or a police scribe, 
will not convert the recitals thereof into 
statements communicated to the police officer 
within the meaning of s. 162, Criminal Pro- 
cedure Code, 1898. Similarly, the further fact 
that such record is retained by the police 
officer till it is produced at the trial also will 
not affect the position nor will the fact that 
the panchas have subscribed or appended 
their signatures at the foot of the pancha- 
nama make any difference, , 
VISHNU KRISHNA v. THE STATE. 

KS 76 Bom. L-R. (F.B.) 627. 


—-—§, 239— One transaction, determina- 
tion of. 
` The real and skata gial test for determin- 
ing whether several offences wero so com- 
nected together as to form ono transaction 
depends upon whether tbey are related to- 
gether in point of purpose, or as cause and 
effect, or as principal and subsidiary acts, so 
as to co ane continuous on. 
JETHALAL v. KHIMJI. 

76 Bom. L.R. 270. 


58. 253, 252— Magistrate taking 
cognizance and issuing process without re- 
cording any evidence—Whether he can dis- 


miss complaint and discharge accused under 


s. 253(2) of Code. 

Having taken cognizance and issued the 
process it ia incumbent upon the Ma te 
to record the evidence of the complainant 
and of such witnesses as he may like to exa- 
mine or some of them before fk Ba 
s. 253(2) of the Criminal Procedure Code, 
1898, and di g the complaint and dis- 


f 


1974.] 


CRIMINAL PROCEDURE CODE, 98. 253, 
252—(Contd.) 


Reading ss. 252 and 253(2) of the Crimi- 
nal Procedure 


of the 


ere 
sed ey previas sage of te a LR 270. 


—_———-§, 489- Alteration in order 
maintenance by Muslim husband on plea a 
divorce long before date of maintenance 
order—Such plea whether ae 
Change tn circumstances in 4. 489(1), mean 


ing of. 
t-husband applied to 

Presidency Magistrate, 24th 
Cie HCA Boning ee ees ae 

Procedure Code, 1898, for modification 
of the maintenance order him 
on June 22, 1967, eat inter that he 
had divorced ong back as 1961. 
He also stated that he had filed a declara- 
tory suit in the City Civil Court, Bombay 
and has prayed for an injunction, The Magis- 
trate allowed the application discontinuing 
maintenance allowance to the wife on the 
ground that the respondent was a 
ee ee ee 


declaring openly that he had divorced his |. 
wife. On an tion made the peti- 
Honceats to High Court its revi- 
held, (3) that in circumstances en- 
visaged in sub-«. (D of s. 489 of the Crimi- 
nal P 1898, for alteration in 
E si allowance relates garg: 

of pecuniary or t 

= paying or receiving allowance, which 

d justify an or 


of the 
amount of maintenance originally fired: it 
does not contemplate a change of status of 


parties; 
Gi) that divorce is certainly not a change 
in but a change of status; 


a that, therefore, the apotcaton of 
the petitioner-wife should be 
KARMALLI. 


GULROZBANU py. 
76 Boa. LR 515 


———-——§, SIGA, See CRIMINAL PROCEDURE 
Cone, 1898, S. 561A. 
- 6 Bom. L.R. 612. 


—S8, 817. See CRIMINAL PROCEDURE 
Cope, 1898, S. 561A. 
76 Bom. L.R. 612. 


———8. 561A—High Court, whether pos- 
sesses power under 3. 5614, to order 

afresh of appeals—-Under what circum. 
stances Court can pass such order—Re- 
appeal, whether amounts .to_ re 
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‘CRIMINAL PROCEDURE CODE, 8. 561A 


—(Contd.) 

view of or altering judgment—. 
hibition Act (Bom. XXV of 1949), Secs. 99, 
98, 100—Whether obli 


interest in property bay putes 
under 


reheard in a 
bil ous te edad to. be hod. has nol 


R 
5 
E 
ji 
g 
i 


of the Bombay Prohibition 1949, to 
property, it is obligatory on 
the Court to hear the person cl g 
right to such and also hear the evld- 
ence, if any, may produce in sup- 
ge ects businees in hire 
A company carrying on in 
of vehicle, who given a 
vehicle under hiro to 


ES 
2 


time af final order 
of confiscation of the e under s. 517 
of the Criminal 1898 read 
with s. 99 of the Bombay Prohibition Act, 
1949, no notice was issued to company 


of 
the Bombay Prohibition Act, 1 
ah a e riot se Oa 
he Soe Company Heare. eee 
of the trial Court, the lower appellate Court 
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CRIMINAL PROCEDURE CODE, 8. 561A 
—(Contid.) 


and the High Court can be said to have been 
obtained in violation of the Eton eae of 
use 


(iii) that it was a fit case where, in order 
to secure the ends of justice, it was neces- 
sary to order rehearing afresh of the pe 
so far as it was against the order o 
disposal of the vehicle; and, 
év) that the High Court possessed inhe- 
rent powers to pass such an order. 
BOMBAY C. © M. AGENCY v. BHAGWAN- 


PRASAD. 
76 Bom. L.R. 612. 


CRIMINAL E race tote CODE, 1973 
(II of 1974); S. 428—~Benefit of set-off per- 
misstble under s. 428, whether available to 
persons convicted prior to date of coming in- 
to force of Act II of 1974—Section 428, 
whether retrospective in operation—Proce- 
dural law, whether retrospective—Spec 
tion of pre-conviction detention pe in 
order of conviction—Practice—Criminal Pro- 
cedure Code (V of 1898). 


The > Code ot Criminal laid down in s. 428 
of the Co Criminal Procedure, 1973 for 
entitling a to its benefit is that he 
should s eaten to imprisonment on 
date on Marsan the said section comes in- 

o operation: there is no further condition 
laid down that the conviction must be under 
the new Code, and not under the old Code. 
The section is intended to give the benefit 
whether the qualifying or 
ition arose prior or subse- 
quent to ite coming into o ion, As the 


rpo 
benefit of convicts, in the 
intention to the 


contrary in 
actment, the benefit should be available to 


ural in nature, the benefit of 
given in the section for cal-’ 

culating the total period of imprisonment 
which a convict has to undergo be equal- 
ly available to those convicted prior to April 
1, 1974; the date on which the new Code 
came into operation. ore, as the 
provisions of s. To in terms state that 
all sentences passed and orders made under 
the old Code shall be deemed to have been 
ee ee 
t of s. 428 of the new Code becomes 
equally available to persons who were eon- 
victed and sentenced under the old Code. 
Merely because acts antecedent to the com- 
ing into operation of an Act are made a re- 


in its tion on that account. 
Therefore, merely ths conviction of 
the sccused—the qualifying or requisite act 
—-was prior to April 1, 1974, the date on 
which the Code of Criminal 1973 


canis ints opaan dees not RES i, 428 | INDIA. 
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CRIMINAL PROCEDURE CODE, 1973, 
S. 428—(Contd.) 


of the Code retrospective in operation as the 
ee to operate in future, te. after April 
"Procedural laws are 


as they are in force at the date 
ceedings come up for trial or disposal. 
Section 428 of the new Code, which merely 
lays down the manner of computation of the 
total period of imprisonment that a convict 
ee S S there- 
fore, on and from the the section camo 
into operation the benefit thereof Pu have 
to be given to all convicts undergoin a a 
sonment whether they were convi 
ne after the coming into operation ‘of the 

The Courts o the accused should 
specify in their orders the total period of 
pre-conviction detention that the accused 
might have undergone for the purpose of 
enabling the authorities concemed to give 
effect to a. 428 of the Code of Criminal Pro- 
cedure, 1973. 
NARAYANAN NAMBEESAN y. THE STATE. 

76 Bom. L.R. 690. 


——_————<< 9, 484, See CRIMINAL PROCEDURE 
Cong, 1973, S. 428. 
76 Bom. L.R. 690. 


CUSTOMS ACT (52 of EAT 8. 22D— 

man vessel registered as foreign-going ves- 
a Avs fh kal soe cargo to Indian porta— 

Y easel coastal cargo at inte 

Indian ports for delivery at Indian ports— 

Whether vessel a foreign-going vessel within 

s. 2(21) and exempted from duty under 3. 87. 

An Indian ship registered with the Ship- 
ping Authorities as a foreign-going vessel 
carried goods from Indian ports to Japan and 
from U.S.A. it carried goods to some foreign 
Oor the ports of Madras and Calcutta. 

on the way the ship arrived at Bombay 
it had a small quantity of foreign cargo and 
ee APAE a e it 
took a large quantity of iis at eee 
and Madras for delivery at 
cutta. The Customs authorities ae atid upon 
the shipping company to file a Bill of Entry 
= sates ship stores consumed during its 

from Bombay to Calcutta. 

Held, that in the circumstances of the case 
the vessel did not loss the privilege of being 
a foreign-going veesel within the meaning of 
s. s 201) of the Customs Act, 1962 merely 

the veæsel had some coastal cargo on 

S iene with foreign cargo when it sail- 
ed from Bombay, and 

that as the consumption of imported ship 
stores was during the com En 
Írom Bombay to Madras nd “Cate 
was necessitated by the existence of 
cargo on board which had be dle 
these ports, the vessel was exempted from 
send on imported stores under s. 87 of the 

ct 


GREAT EASTERN SHIPPING v. UNION œŒ 
76 Bom. L.R. (0O.C.J.) 115. 


, 1974.] 


CUSTOMS ACT, 1962, 58. 11J, 11K, 11-L— 
Sea Customs Act (VHI of 1878), Sec. 167(81) 
—Government of India, Ministry of Finance 
Notifications Nos. 37 and 38 dated January 3, 
1969-——Provisions ef ss. 11J, 11K and 11-L, 
whether prohibitions or mere regulations— 
Contravention of such provisions when can 
offence punishable under 
s. 135(a)—-Words “any other law for the 
time being in force” in s. 135(a), meaning of. 

The visions contained in ss. 11J, 11K 
and 11-L of the Customs Act, 1962, consider. 
ed in the light of the object for which Chap- 
ter IVB was i in the Act and conse 


goods under s 113() of the Act. 

Whether the contravention of the prohibi- 
tions contained in the provisions of ss. 11J 
11K and 11-L of the Customs Act, 1962 will 
amount to an offence punishable under 
s. 135(a) of the Act will depend a proot 
in a given case that there was fraudulent ava- 
sion pr attempt at evasion of the prohibition 
e the offender was knowingly concerned 

t 

The words “any other law for the time be- 
ing in force” in s. 135(a) of the Customs 
Act, 1962, refer only to those laws which are 
EAER a e a O ces age o 

e Customs Act or laws which were in the 


mind of the ture when these words 


were enacted, as for instance, the Import and’ 


Export, Control Act, 1947-or the Foreign 
Exchange Regulation Act, 1947. 
STATE v. UMAR BADSHAH. 

76 Bom. L.R. 738, 


. 87, See Customs Acr, 1962, 
76 Bom. L.R. (0.C.J.) 115. 


en, L13 (0. See Customs Acr, 1962, 
SS. 11), 11K, 11- 
76 Bom. L.R. 738. 


e = 4952) — Truck en on hire- 
com pa T used for car- 
goods—Company whether 

, cast by s. 115(2), 
ge of hire-pur F 
driver and cleaner, effect of—Construction of 
statute—Use of c and unambiguous lan- 


sie A hal tad of law of torts, whether 
applicable in construing s. 115(2), Customs 
Act—Doctrine of vicarious liability, appli- 
fication” Ins, 115(2), whether permissible 
o 3. , Whether 
or obligatory—Section 115(2) whether hit by 
art. 19(1)(), (g), Constiturlon of India— 
holder, right to impugn order of con- 
pent against company. 

Where the authorities have found as a 
fact that a trock was used for carriage of 
amuggled by the driver himself with 
full knowledge that what he was carrying was 
emuggied goods, then failure on the part of 
the owner to prove absence of knowledge or 
connivance of the driver- would, on a plain 


——_———8 
S. 2(21). 


f 
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‘if the language 


with to con- 
-fiscation of a bh a asad g. 115(2) of the 
in 


.or tortious acts of others in the int 


discation order 
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CUSTOMS ACT, 8. 115—(Contd.) 


reading of the po mon of s: 115@) of the 
Customs Act, 1962, render the truck liable 
to confiscation. The absence of rules speci 
fying precautions to be taken on the driver's 
part can make no difference m a case where 
the truck ig used by the driver himself for 
carriage of smuggled goods. 

Where, by the use of clear and unambi- 
guous language capable of one meaning only, 
anything enacted by the Legislature, it 


‘must be enforced however harsh the result 


may be unless a fundamental right is 
contravened, 
In every case, the object of in tion 


and of construction is to mten- 
tion of the law-giver. That object can be best 
achieved by first looking at the language used 
in the relevant provisions, Other methods 
of extracting meaning can be resorted to only 
is contradictory, ambi- 
guous or leads really to absurd results. Where 
the ae E a statute is clear and sensi- 
ble, interpolation is tmproper. 
Though the provisions 


of the statute itself and not with reference 
to the principles of law of torts. 

There is no scope for the mtroduction of 
the doctrine of vicarious liability for criminal 
on 
of s. 115(2) of the Customs Act, 1962. 

As the words “shall be liable to confisca- 


India, 


In most cases of e where 
trucks are used for carriage of smuggled 
the owners will be ocent parties, 

But if for such a reason vehicles are exempt- 
ed from confiscation, the smugglers will 
transport smuggled goods in es taken 
on hire-purchase or EN bogus hire- 
purchase or benami, thus leading to wide- 
8 evasion of law. So, even though in 


© case of owners of vehicles given on hire- 


had to the fact on and era- 
dication of smu g is & proper and legally 
attamable ob must be held that the 


the fundamental ri 
art. 19(/)(f) and (g) of 
India. 


Fundamental rights of shareholders and 
citizens are not lost when they associate to 
form a company. Where, therefore, a share- 
holder of a company, against which a con- 

been was a party 
to a petition, it was held as the order of 
confiscation would put the company to finan- 


# 
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cial loss which affected every shareholder, 
the shareholder, being a citizen of India, was 
entitled to maintain the petition on the alle- 
gation that the order inged fundamental 
rights guaranteed to him under art, 19(1) of 
the Constitution of India, 
Tata E. & L. Co. v. UNION OF INDIA. 

76 Bom. LR. (0.C.J.) 675. 


————§, 138 (a), See CUSTOMS ACT, 1962, 
SS. 11J, 11K, 11-L. 
76 Bom. LR. 738. 


mhap. IVB. See CUSTOMS ACT, 
1962, SS. 11J, LIK, 11-L. 
76 Bom. LR. 738. 


DADRA AND NAGAR HAVELI EXCISE 
DUTY REGULATION, 1969, S. Xe). Ses 
DADRA AND NAGAR HAVELI Dury Re- 


GULATION, SCHEDULE, Parts A to D. 
16 Ban. LR. 511. 


at CHED PARTS A TO D— 
Denatured spirit whether liable to excise duty 
under Part A, Serlal No. 5 or 4—Goa, 
Daman and Diu Excise Duty Act, 1964, 
Schedule, Part A. 

There is a clear distinction maintained in 
the Schedule to the Dadra and Nagar Haveli 
Excise Duty Regulation, 1969 between dena- 
tured t and rec spirit. Therefore, 
unless thers is a specific item relating to de- 
Aatared socii contained in Pai A olie 
Schedule to tho Act, there can be no legal 
authority to recover excise duty on denatured 
spirit by the excise authorities by recourse 
to No. 5 in Part A of the Schedule. 

Although the words “country liquor’ in 
serial No. 4 of Part A of the Schedule are 
wide enough to include even denatured spirit 
the context in which rectified spirit and coun- 
al leg UB nn etre Part A shows that that 

wide meaning of defined in s. 2(¢) of the 
Regulation was not intended in serial No. 4. 

KHEMCHAND v. S. C. GUPTE. 
76 Bom. L.R. S11. 


DEFAMATION CASE, venue of trial 

In a defamation case the venue of the trial 
before a Magistrate can be either the Court 
within the jurisdiction of which the publica- 
tion was made or the Court in whose faris- 
diction the defamatory matters were posted, 
circulated or spread. 


76 Bom. L.R. 270. 


DELEGATED LEGISLATION. See Bom- 
BAy PuBLIC Trusts Act, 1950, S. 8. 
76 Bom, LR. 475. 


DEPUTY CHARITY COMMISSIONER. 
See BOMBAY PUBLIC Trusts Act, 1950, S. 8. 
716 Bom. LR. 475. 


DIVORCE ACT (IV of iad . 39). See 
Divorce Acr, 1869, S. 10. 
76 Bom. LR. 364. 
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DIVORCE ACT, 8. 7—JIndian Evidence Act 
(I of 1872), Secs. 107, 108—English Matri- 
monial Causes Act, 1950, Sec. 15 (2)—Whe- 
ther decree for divorce can be granted on 

ound which does not extst in Divorce Act 
y invoking s. 7-—-Section 108, Evidence Act, 
whether applies to proceedings under Divorce | 
Act 


Section 7 of the Indian Divorce Act, 1869, 
does not warrant the introduction of any new 
ground of divorce in the Act. If a ground 
of divorce which does not exist m the Act is 
introduced by invoking the provisions of that 
section, it would be contrary to the provi- 
sions of s. 10 of the Act which lay doa 


certain da on which a apa 
for divorce can granted. Therefore a 
crea for divorce cannot be granted A ne 


ground that the respondent had been conti- 
gt eset Ae Aa col ca 
mn and the petitioner had no reason 
elieve that the respondent had been living 
within that time. 

The provisions of s. 108 of the Indian Evi- 
denco Act, 1872, do not apply to 
ings under the Divorce Ach 1869. 
Egic GBoRGE v. CONSTANCE MURIEL., 

76 Bom. L.R. (0.C.J. ) 127. 


10. See Drvorce Act, 1869, 
76 Bom. L.R. (O.C.J.) 127. 


nn, 10-—-Wife petiti for dissolu- 
tion of marriage on ground of band’s liv- 
ing tn adultery eoupled with desertion—De- 
sertion, whether can be constructive. 

When a wife presents a petition for disso- 
lution of her marriage with her husband 
under s. 10 of the In Divorce 1869, 
on the ground of adultery coupl with 
desertion, without reasonable excuse for two 
years or upwards, it is for her to establish 
adultery coupled with desertion., The deser- 
tion may be either actual o r constructive, In 
case where the husband. wal found living 

aay for a continuous period of a 
aba years with another woman and 


s, 
S T. 


on, 
Held: that the conduct of the husband was 
such that he must be considered to have 
deserted the wife within the 

meaning Of s. 3(9) of the Act, and 
that, therefore, the wife was entitled to a 
divorce on the ground of adultery rere 


EMPLOYEES’ STATE INSURANCE ACT 
(XXXIV of 1948), $. 2(12}—Factorles Act 


(63 A 1948), Sec. 2(k), (g)—Ba em- 
more on perfons 8g 
electrically operated s machine for a 


s taking oui of oyen 
“manufacturing pro- 
“factory? with- 
State Insurance 


—Whether such slicin 
cess” —W hether such i 
in s. 2(12) of Employ 
Act. 

The appellant carried on the business of 
bakery employing more than twenty persons. 


1974.] 


yin sors STATE INSURANCE ACT, 
S. 2—-(Contd.) 


On being informed by the Regional Director 
of the Employees’ State Insurance Corpora- 
tion that inasmuch as the a ac ied e employ- 
ed more than 20 workers 


> 
o 
fo 
co 


> made an application before the Em heed 
State Insurance Court asking for a dec 

tion that it was not so governed. It contend- 
ed that the ovens which were used for bak- 


taken 
fod alice madine foe tho Tae ce 
g- The Employees’ State Insurance 
Court rejected the application, On appeal, 
Held, that after manufacturing an article 


even. if any jons are un to 
treat or ada article or substance manu- 
factured with a view to its use or sale, such 


operations are also part of the manufacturing 


pce macane wor sarge ae 
aos Dr: 


New GRAND Baxrgry v. E.S.I.C. 
76 Bom. L.R. 359. 


armed, 2(227}. See EMPLOYEES STATE 
INSURANCE Act, 1948, S. 73A. 
716 Bom. L.R. 779. 


omnes, F3A—Factories Act (LXII of 
ee Secs. 79, 80, 8I—Amount by em- 
ployer to employees towards authorised leave 
—-Whether such amount to be included : 
fees e bill!” for purposes of com 
ger shan of special contributio 
ee $. a Employees’ State Insurans 
Act. 


Payments made an employer to his em- 
ployees towards authorised leave as per the 
provisions of ss. 79 and 81 of the Factories 
Act, 1948, fe ry he a a sate 

oee ofa Ace eae the Employees’ State 
before its amendment 
by Act insurance, Act of 1966. Consequently, amounts 
so paid to the employees for the leave period 
peat be as wages for the pur- 
pose of computation of the employers’ aoe. 
cial contribution under s. 73A of the Em- 
ployees’ State Insurance Act. 


Asst. Reo. DIRECTOR v. Moog. MILs. 
76 Bom. L.R. 779. 
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ESTOPPEL. See BOMBAY RENTS, HOTEL 
AND Looginc House RATES Conrrow ACT, 
1947, SS. 11, 11A. 76, Bom. L.R. 523. 


EVIDENCE ACT (I of 1872), S. 67-——Indian 
Re n Act: (XVI of :1908),. Sec. EA 
W ae of registration of docu 

ment oe s. 60, Registration Act sufficient 
to prove its due execution under 3. 67, Evi- 
dence Act. 

A certificate of tion of a document 
given under s. 60 o aie aioe anes 
Act, 1908, is not sufficient to prove due exe- 
cution of the document and w the execu- 
tion of a document is denied, as re 
quired by s 67 of the Indian vidence Act, 

872, must be furnished. 

RAMKRISHNA GANPAT y. MOHAMMAD KASAM. 
76 Bom. L.R. 104. 


e 73 — Judge whether on his own 
can decide 


8 
gh it is permissible for a Court under 
s. 73 of the Indian Evidence Act, 1872 to 
a com er ed 

writing as a mode of proot B very 
ee ee a ee aan 


ache, POG, 

Though the general burden of establishing 
the case of infrmgement of a patent in rela- 
tion to a new substance rests on the plaintiff, 


be on the defendant by virtue of s. 106 
of the Indian Evidence Act, 1872. 
FARBWERKE HOECHST v, UNICHEM LAB. 
76 Bom. LR. (0.C.3) 130. 


mmo, 108—Provisions of s. 108, whe- 
ther a to proceedings under Divorce 


Act, J ee 
E Ae do not 108 aay Indian 
videnco not TP to 
sions Big saa z 1869. 
Erk: GRORGE v. remade Mune: 
76 Bom. (O.C.J.) 127. 


neon, 114, 

In an action for infringement of a patent 
where the invention relates to the production 
of a new substance, any substance of the 
same chemical composition and constitution, 
in the absence of proof to the contrary, will 
be presumed under s. 114 of the Indian Evi- 
dence Act, 1872, to have been produced by 
the patented process of which it is alleged 
to be an infringement. 

FARBWERKE HOECHST v. UNICHEM LAB. 
_ 76 Bom. L.R. (0.C.J.) 130. 
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EVIDENCE ACT, 8. 157—Criminal Proce- 
dure Code (V of 1898), s. 162. 


The expression “statement” in e. 157 of 
the Indian Evidence Act, 1872, has a wider 
connotation than it has onder s. 162, Criml- 
nal Procedure Code, 1898. In order that the 
Previous statement of a witness which would 
ordinarily fall within s. 157 of the Evidence 
Act should also fall under s. 162 of the 
Codd, two conditions are required to be ful- 
filled: (a) that it must be a statement mada 
to a police officer and (b) that it must: have 
been made in the course ef investigation 
under Chap. XIV of the Code, 


VISHNU KRISHNA yv. THE STATE. 
76 Bom. L.R. (F.B.) 627. 


FACTORIES ACT (63 of 1948), 8. 2(k). 
If slicing of bread by electrically operated 
machine is undertaken with a view 

to adapt the article for sale to the customers, 
the slicing would be covered the expres- 


New GRAND BAKERY v. E.S.1.C. 
76 Bom, L.R. 359. 


—~———-—$§, 79, 81—Payments made under 
ss. 79 and 81 whether “wages” under 3. 2(22) 
of Employees State Insurance Act (XXXIV 
of 1948). 

by an employer to his 
employees towards authorised leave as per 
the provisions of ss, 79 and 81 of the Facto- 
ries Act, 1948, aro not wages as defined by 
of the Employees’ 
, before its amend- 


special con 
of the Employees’ State Insurance Ac 


ASsr. searing A 
76 Bom. L.R. 779. 


FOREIGNERS 
CITIZENSHIP ACT, 


ACT 


a aoe See 
1955, S. 9(@2 


a. L.R. 258. 


GARNISBEE ORDER—Serving Oy i 
of such serving in India and En 


is served te a 


order on the distinction to be 
noticed is this: where there is a prohibitory 
order issued the Court the object of 
attachment is ckarly to prohfbit allenation. 


At that stage the order of attachment does 
not and sek pact any security or similar 
rights in pegs Seer But when 
pursuant to a an r or by the coercive 
process the monsys are actually brought into 
the Court, then the position in law is not 
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GARNISHEE ORDER—(Contd.) 


unlike that ing in England when the 
writ of igri Joclas ae served by “the, herif. 
RIKHABCHAND v. SHOLAPUR SFO; & Wva. Co. 

76 Bom. L.R. 748. 


GENERAL CLAUSES ACT (X of 1897), 
8. 26—Penal Code (Act XLV of 1860), 
Sec. 161—Prevention of Corruption Act di 
of 1947), Seca. 5(1)(d), 5(2)—Whether 
there is bar in awar parate sentences 
under s. 161, Penal C and 3. SCD (a) 
read with z. "5(2) of Prevention of Corrup- 
tion Act—Constitution of India, art. 20. 


What is prohibited by s. 26 of the General 
ee ee 
for the same offence if it is covered by or 
falls under two different enactments. As 
the offences under s, 161, Indian Penal Code, 
1860, and under s. 5(J) (d) read with s, 5(2 
of the Prevention of Corruption Act, 1947, 
Caino. Be cad 1o bS the Lanie Genes thee 
would be no bar in high fe aed acn- 
tences under these two although 


propriety may require passing of one sem 
tence only. 


MADHUKAR VISHRAM v. THE STATE. 
76 Bom. L.R. 328. 


GUARDIAN-ad-litem. See Civi Pro 
CEDURE Coos, 1908, O. XXXIIL, R. 3. 
76 Bom. L.R. 262. 


HIGH COURT, inherent jurisdiction, See 
CRIMINAL ProcEDURE Cone, 1898, S. 561A. 
76 Bom. L.R. 612. 


~—————jurisdiction of, in contempt 
oe a CONTEMPT OP COURTS 


1952, (1) 
76 Bom. L.R., 422. 


HINDU LAW. 

1, DESERTION: See HINDU Marriage ACT, 
1955, SS. 10, 13(1A). 
2. Divorce: See Hinpa MARRIAGE Act, 

1955, SS. 10. 13(74). 
3. GUARDIAN: See HINDU MINORITY AND 
GUARDIANSHIP ACT, 

1956, S. 8, 


4. JUDICIAL SEPARATION: See HINDU MAR- 
RIAGB ACT, 1955, S9. 10, 13(1A). 


5. KARTA: See Hinpu Law, KARTA. 


~ Karta, power of, to, alienate joint 
family property. 

Under Hindu law a manager or karta of 
a joint Hindu family can alienate joint family 
property so as to bind the interest of minor 
coparceners in such property provided the 
alienation is either for | necessity or for 
the oa of the estate. the manager or 


in such property. powers are not at all 


a 


1974:] 


HINDU MARRIA 
BS. 10, 13(1AXi)—Petitioner ob 
or 


HINDU LAW—(Contd.) 
curtailed or affected in 


GE ACT 


GENERAL INDEX. 848 


Minit’ ead Gun pro- 


76 Bom. L.R. 267. 


(25 of 1955), 
decree 


separatlion—Effect of such decree 
—Whether respondent to the 
and resume cohab n 


to seek re- 


s. 13(1A 0) o of 


ee obliged 


p Whether Court in 


under s. 13(1A) (i) must take 
to consideration s. 23(1)(a)—Commentary 
binding on Court. 


in text book w 


————8, B(IXa). 


> sindu Marriage “Act, 1 
the go 1955, 


13(1A)Q) of 
ee the 


13(1A) ( 
the 


must take into consideration s. 23() (a) of 


the Act. 


JETHABHAI v. MANABAI. 


HINDU MINORITY AND GUARD 


76 Bom. L.R. 304. 


SHIP ACT (Act a 1956), 


tlons contained tn s 


pro 
nate jolt family property—Construc- 
a of statute—Ex visceribus actus, maxim 


of. 


IAN- 
§. 8— Restric- 


whether apply in res- 


The restrictions contained in e. 8 of the 
Hindu Minority and Guardianship Act, 1956, 
respect of the undivided in- 
terest of a minor in jomt family property and 
the section does not debar the mana or 


do not apply 


Test of minor wi 


g the previous 


HINDU MINORITY AND GUARDIAN- 
SHIP ACT, §. 8—(Contd.) 


permission of the Court, even if the mana- 
or karta happens to be the natural guar- 


justified under Hindu law. - 

Under Hindu law a manager or karta of 
a joint Hmdu family can alienate joint family 
property so as to bind the interest of minor 


i ae rail a rudy ati tee eat 
ee ee ee ee 
all a a Ned? the 
provisions of the Hindu Minority an d Guar 
dianship Act, 1956. 

Every statute must be construed ex viscert- 
hacan o vian dhe or oeol ihe 


AND AGRICULTURAL Lanps Act, 1950, S. 99A. 
76 Bom. L.R. 186. 


—_——-§. 99A—Civil Procedure Code 
(Act V of 1908), Sec. 115—Agreement of sale 
entered into between landholder and protect- 
ed tenant—Protected tenant filing sult for 
specific performance of agreement in Court 
of Civil Judge—Jurtsdiction. 

Section 38-A of the Hyderabad Tenancy 
and Agricultural Lands Act, 1950, was never 
intended to give j to Tribunal 
to determine there was an agreement 
ee ee ee ee 

the protected tenant where this fact is 

disputed the landholder. In such a case, 

the ctvil has jurisdiction to entertain 

a a for. specific performance of the agree- 

ment and the bar of s. 99A of the Act is not 

attracted. 

N. V. NARSINGRAO vy. KISHATANNA. 

76 a L.R. 186. 


IMPORT TRADE POLICY OF GOVERN- 
MENT OF INDIA, 1967-68—Red Book and 
Hand Book—Whether provisions contained 
in ee books are laws or have force of law 
ris and Exports (Control) Act (XVIII 
T 7 ), Sec. 3. ° 
The provisions of Import Trade Policy 
contained in the Red Book and the Hand 
Book for the year 1967-68 were not laws nor 
had they the force of law. 
RAYMOND MILLS v. JOINT CH. CONTROLLER, 


IMPORTS. bs 
76 Bom. L.R. (O.C.J.) 26. 
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INCOME-TAX ACT (XLII of 1961), 
a S. 256(2). See CIVIL PROCEDURE Cone, 1908, 


76 Bom. LR (0.C.J.) 811. 


DISPUTES ACT (XIV of 
1947), ‘8. 2 (1}Trustees of ee trust 
earning income m rent derived from trust 


propertles—Services rendered by watchmen, 
rent collector, mali etc. employed by trustees 
in relation to trust properties—Whether such 
employees workmen within the meaning o] 
the Act. 

The activities of trustees of a private trust 
of earning dividends and/or interest and/or 
rent income from immovable pro- 

cannot be held to be avocation an 
dustrial employer. The total work involved 
in such an activity will only be preservation 
of investments and expert and/or profession- 
al use of intellect for earning the 
best interest, dividends and income and the 


normal ent of Investments. The ser- 
vices ren by the employees of the trus- 
tees as Wa rent collectors, 


plumbers and in respect of the trust 
property cannot be held to be material ser- 
vices and have no relation whatsoever with 
the main work and efforts made by the 
trustees for their avocation and calling of 
earning the aforesaid income from the in- 
vestments of the trust funds and properties. 
Such employees are, therefore, not kmen’ 
within meaning of the Industrial Dis- 
putes Act, 1947. 
CENTRAL BANK v. K. R. PAW 

16 Bom. LR (0.03) 69. 


——S. 2 (i}-Lock-ouwt—Duration of 
eters ha where termination of service bindin 
legal—¥actorles Act ain of 1948), 
a 51-61—B Shops and Establis 
ments Act (Bom. LXXIX of 1948), Sec.13. 
In cases in which in connection with the 
aeon of lifting of lock-out an employer 
es upon termination of service, it would 
ey necessary for the adjudicating Tribunal to 
investigate the facts relating to the termina- 
tion of service and whether the termination 
was binding and legal In cases in which tho 
termination of service is found to be binding 
and legal, it would be im ible for the aa 
ea Tribunal to hold that the lock-out 
aed and to be lifted. This 
is the direct result of the legal position that 
the lock-out can exist only during the con- 
tinuance of employer and employee relation- 
ship between the concerned parties 
Obiter: The timings and the hours of 
work and rest intervals cannot be altered 
without giving a notice to the workmen under 


s. 9-A of the Industrial Disputes Act, 1947. 
ie Rincnie T. H. LALA. 
76 Bom. L.R. (0.CJ.) 42. 


. A. See INDUSTRIAL DISPUTES 


—_—__—_§ 
ACT, 1947, S. 2(/). 
76 Bom. LR. (O.C.J.) 42. 


—_—_—_—_8S8. 10, 12— Employer untlaterally 
ar ing terms 'and conditions of service of 
ees without following procedure under 


“Ace hether employees can file suit tn civil 
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maaana 20(3), 
PUTES ACT, 1947, SS. 33, 33A. 
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DISPUTES ACT, 8S. 10, 12— 
(Contd.) 


Court for injunction restraining employer 
from enforcing such terms and conditions— 
Sections 10 and 12 of Act whether cover all 
disputes between employer employee— 
Specific Rellef Act (47 -of 1963), Sec. 38. 
Under sa. 10 and 12 of the Industrial Dis- 
putes Act, 1947, all possible disputes between 
the employer and employee are not com- 


Therefore, whero an empl changes 
unilaterally ‘the terms and conditions of ser- 
vice of his employees without following the 
due procedure under the Act and be 

terms and conditions, 
the aggrieved employees can file a suit for in- 
junction in the civil Court to restrain the 
employe ink from enforcing such terms and 
conditi 

For preventing recurring breaches of an 
existing contract or for preventing a recur- 
ring implementation of a pew contract uni- 
laterally by the employer, there is no: re- 
medy provided by the Act ‘at all. It is difi- 
cult to tell the employees that they will nat 
ae a suit for claiming an Injunction restrain- 

their employer from enforcing a parti- 
a contract which is not binding on them. 
The attempt of the employer to enforce that 
contract month after month could be pre- 
vented ar by an a Sil gaa injunction of 
a civil Court injunction is be- 
yon e a Cea 
ribunals provided by the Act. | 

PREMIER AUTOMOBILES v. KAMLAKAR. 

76 Bom. L.R. 47. 


en. JA er eee whether can 
order uction of documents neither in 
ownership nor in possession of employer. 


trial Disputes Act, 1947, it is not o 
arbitrator to order production of 
which are neither of the ownership of the 
company nor are in its possession. The 
failure of the company to produce such docu- 
oe does not result in any punishable de- 
BHARAT BARREL v. KALBLKAR. 

76 Bom, L.R. (O.CJ.) 686. 


See INDUSTRIAL DIS- 
76 Bom. L.R. 711. 


m, 25-A. See INDUSTRIAL EMPLOY- 
MENT (STANDING ORDERS) ACT, 1946, 
76 Bom. L.R. 575. 


enero, 33, 33A—Complaint by emplo- 
yee under s. 33A for contravention of provi- 
sions of s. 33 by employer—Whether neces- 
bel. that original dis as es should be pending 

before Tribunal at the time of compiaint— 


“During the pendency of ceedings” in 
3. 334, meening. ol Ruck” in n 3. 334A, mean- 
of-—Industrial Disputes (Appellate Tri- 


bunal) Act (XLVII of 1950), Secs. 22, 23. 


1974.] 


DISPUTES ACT, 8S. 33, 33A 
—(Coatd.) 


The only condition precedent prescribed in 
8. 33A of the Industrial Disputes Act, 1947. 
is that the must have contravened 
the of s, ee ee 
of proceedings before the Labour Court 
Tribunal or National es It is not fur- 
W 


fore the authority the origi proceeding 
must still be pending before the authority. 
dispute has come to an end 
by an ings are 
deena 1o have Geen cond ele sind 
under 8. pn a eet apical ae Sea 
position as to the point of time 
ee ee 
s. 33 or a complaint under s. 33A of the Ac’ 
has to be initiated. 
The expression “during the pendency of 
proceedings” used in s. 33A of the Indus 
trial Disputes Act, 1947, governs the verb 
“contravenes”; there is no such governing 
clause after the words “complaint in writing” 
The word “such” in s. 33A of the Act 
clearly refers to the Tribunal which had 
seisin of the main dispute, that is the dis- 
pute which was referred to its arbitration; i 
has no reference to the pendency of the main 


dispute. 
PRABHAKAR yv. MAH. STATE E. BD. 
76 Bom. L.R. 711. 


INDUSTRIAL EMPLOYMENT (STAND 
ING ORDERS) ACT (XX of 1946) (as 
amended by Bom. Act XXI of 1958}—Bom- 
bay Industrial Employment (Standing Orders) 
Rules, 1959, Rule I15—Model Standing 
Orders, Orders Nos. [8-21-—Industrial Dis- 
putes Act (XIV of 1947), Chap. V-A, Secs. 
254, 25C—Whether Industrial Employmen‘ 
(Standing Orders} Act, 1946, ceases to ap 
to industrial establishments wherein num 
of workers has fallen below 100_-Whether 
workers in such establishment entitled to full 
wages for perlod—Payment of Wages 
Act cf (IV of 1936). 

Once the Industrial Employment (Standing 
Orders) Act, 1946, becomes applicable to an 
industrial establishment, it does not cease to 
apply on account of a fall in the number of 
workmen in the establishment below one 
hundred. 

If, admittedly, the number of workmen im 
such an industrial establishment is only 34. 
i.e. less than 50, then the effect of the pro- 
visions of the Model Standing Order No. 21 
read with s. 25-A of the In Disputes 
Act, 1947, will be to disentitle such em- 
bp to ayy lay-off compensation. 

ANT ENGINEERING. 
76 Bom. L.R. 575 


INFRINGEMENT ACTION. rie INDIAN 
PATENTS AND DESIGNS ACT, 1911 29(2). 


76 Bom. I.-R. O03) 130. 

, delay in filing. ,, mia 

PATENTS” AND DESIGNS ACT, ‘ott . 29(2). 
76 Bom. L.R. (0.C.J.) 138. 
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INTERPRETATION, OBJECT OF—Literal 
construction, 


In every case, the oe of 
and of even 


dg Reapers groin e 
pane or tel used is contradi ee 
cade fovabsurd cena. 
meaning of a statuto i lear and sensible, I 
on 


TATA E. & L. Co. v. UNION oF INDIA. 
76 Bom. LE. OCJ) 675. 


INTRA VIRES. See ULTRA Vines. 
ee ee Court, = pes 
proceedings. CONTEMPT 

Acrt, 1952, S. Sen, 76 Ban LR AEE 


ee igh Court. See CRIMINAL PROCE- 
DURE Cope, 1898, S. 561A. 
f 76 Bom. L.R. 612. 


LAND’ ACQUISITION ACT (I of 1894), 
S. 9 (2). See LAND ACQUISITION Act, 1894, 
S. 25(2}. 16 Bom. LR. 519. 


m 18, See LAND ACQUISTTION ACT, 

1894, S. 25(2). 76 Bom, L.R. 519. 

vomema, {Bat hether State Government 

competent to file appa 

under s. 18&—Method of determining compen- 
pal limits. 


find out how many residential plots 
reasonable size could be made out of 
land in question. Allowance should be 
for the land which would be 

left vacant on account of roads, lanes, 

etc, and the land which would then be avail- 
able for being sold as plots should be 

into account and to this land must be ap- 


Se Sige a 


land. 
The proposition that area of land 
cannot possibly fetch a at the same 


rate at which small plots are sold is not an 
absolute proposition and in 
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LAND 
(Contd.) 
tion of land with building potentiality is to 
be determined and the land is to be valued. 


THE STATE v. BAPURAO DNYANOBA. 
76 Bom. L.R. 92. 


———§, 25(2}—Claimants filing written 
statement in response to notice under s. 9— 
No specific amount by way of damages for 
either severance or injurious affection made 
in written staternent—Right to claim enhanc- 
ed amount than one awarded by Special Land 
Acqgulsition Officer whether barred under 


s. 25(2). 
Where in. pursuance of a notice issued 
under s. 9(2) of the Land Acquisition Act, 


ACQUISITION ACT, 85. 18— 


certain. amount, it was Aeld that it would 
be open, in the circumstances of the case, to 
the claimant in a reference made to the Court 
under 's. 18 to object to the quantum that 
had been awarded under the head “severance” 
or “injurious affection” on the ground that 
the amount awarded was not a reasonable 
amount and the bar of s. 25(2) was not 
attracted to such a case. 
SPECIAL I. A. OFFICER vy. A 

i i 6 Bom. LR. 519. 


MLP. LAND REVENUE CODE, 1954, 
SCH. I, R. 13(2). See Crvm™ Procure 


Copr, 1908, S. 80. 
i 76 Bom. LR. 769. 
AGRICULTURAL 


434, 43B, 88C, Chapter I-AA, 15, 32E, 
32P, 354—Bombay Tenancy and Agricultural 
Lands {Vidarbha Region and Kutch Area) 
Act (Bom. XCIX of 1958)—Hyderabad 
Tenancy and as Hr aka Lands Act (Hyd. 

hether under s. 19 of Cell- 


us 
a whose holding enquiry is 
under s. 18 of Act—Non-obstante clause, 
whether pienary and unqualified, 

A landlord, under the provisions of s 19 
of the Maharashtra Agricultural Lands (Ceil- 
ing on Holdings) Act, 1961, is entitled to re- 
sume for cultivation only so much 
of the surplus land as he will be entitled to 
resumé under the relevant tenancy law ap- 
plicable to him with such restrictions as are 
applicable qua the extent of the area that 
can be resumed. 

The extent of the operation of the non- 
obstante clause depends upon the ace 
where it is kept and the Ifmitations ject 
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MAHARASHTRA AGRICULTURAL 
LANDS (CEILING ON HOLDINGS) ACT— 
(Contd.) 


to which it is There is no ab- 
solute rule that in all cases a non-obstante 
clause is always plenary and unqualified. 
SUSHITLABAL NAGESH v. THE STATE. 

76 Bom. L.R. (F.B.) 540. 


MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT (Mah. XXIV of 1961, S. 2(2). 
See MAHARASHTRA CO-OPERATIVE SOCIETIES 
Act, 1960, S. 3. 

76 Bom. L.R. (F.B.) 455. 


one, IumAfcharashira Co-operative 
Societies Rules, 1961, Rules 77 on- 
tempt of Courts Act (XXXII of 1952), Sec. 
3—Officers on Special Duty appointed by 
State Government under s. 3 of Mah. Act 
XXIV of 196]1—Whether such Officers 
Court within Act XXXII of 1952—Criteria 
for determination whether tribunal or autho- 
rity Court—indian Evidence Act (I of 1872), 
Sec. 3—Indian Penal Code (XLV of 1860), 
Secs. 19-20-——-Whether such Officers not Court 
as lacking er of and inherent 
jurisdiction—Civil Procedure Code (Act V of 
1908}, O. XLVI, R. 1, Secs. 114, 151—Crl- 
minal Procedure Code (Act V of 1898), Secs. 


, 369, SI6A. 
The Officers on Special Duty appointed 
under the Maharashtra Government Notifica- 


tion datéd March 11, 1969, in exercise of 
in the State Government 


the 
meaning of. tempt of Courts Act, 1952, 
while discharging their duties under the Act. 

To constitute a tribunal or an authority a 
Court two main criteria should be satisfied: 
firstly, the tribunal or the authority would 


be a Court if it is given power to give a de- 
‘finitive judgment or decision Which has 


finality and authoritativeness that would bind 


the parties ing. before it so far as the 
rights litiga before it are concerned and, 
secondly, the intment of the tribunal or 


authority as well as the source of its power 
must be the judicial power of the State com- 
ing to it by the statute itself. 

_ Since the Officers on Special Duty perform 
judicial functions and are em to ren- 
der definitive decisions w have finality 
and authoritativenees so as to bind the parties 
appearing before them qua their rights, sub- 
ject, of course, to appeal or review or revi- 
sion as provided in the Act and since the 
Officers on Special Duty are appointed by the 
State Government under a Nottfication in ex- 


derive their 
of -the judiclalty 
cuban under the statute, such Officers on 
S Duty satisfy both the criteria that 
have been acce by the Su Court 
and are, therefore, Courts wi the mean- 
of the Contempt of Courts Act, 1952. 

Officers on Special Duty appointed 

under the Notification cannot be regarded as 


1974.] 


MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT, S. 3—(Contd.) 


arbitrators within the meaning of that expres- 

sion as defined in s. 2(2) of the Act ie the 
purposes of this Act m relation to the func 

fig ot deciding depi ved by: 91 

of the Act. 

The ion of two powers, viz the 
power of review and inherent jurisdiction et- 
joyed by a civil Court and which are not 
conferred upon the Officers on Special Duty, 
cannot be regarded as sine qua non before 
a tribunal or an authority can be regarded as 
Court. 

BAPUSAHEB BALASAHEB v. STATE. 
76 Bom. L.R. (F.B.) 455. 


Ő, 4, alo arn eee otal 
TIVE SOCIETIES Acr, 1960, S. 
‘6 Bom. LR. 315. 


————§, 6. See MAHARASHTRA CO-OPERA- 
TIVE SOCIETIES Acr, 1960, S. 29. 
76 Bom., L.R. 375. 


—, 29 Civil Procedure Code (Act 
V of 1908), Sec. 60——Whether allottee of flat 
in sap pile ind housing soclety has saleable 
pale os at—Such fiat whether can be at- 
sold in execution of Court’s de- 
ae 
An allottee of a flat in a co-operative hous- 
ing society registered under the Maharashtra 
Co-operative Societies Act, 1960, has no sale- 
able mterest in the flat which is capable of 
being attached and sold in execution of a 
decree by a Court sak. 
RAMESH HIMMATLAL v. HARSUKH. 
76 Bom. LR. 375. 


— ae, 31, See MAHARASHTRA CO-OPERA- 
TIVE .SOCIETIES AcT, 1960, S. 29. 
"76 Bom. LR. 375. 


————§, 64—Whether section deals with 
payment of honorarium. 

Section 64 of the Maharashtra Co-opera- 
tive Societies Act, 1960 deals only with the 
division of fonds amongst members of so- 
clety as members. It has nothing to do with 
the payment of honomrium to a member, 
not qua member but qua his services to tho 


society. 
JETHI SIPAHIMALANI y. M. S. Co-op. Tris. 
76 Bom. L.R. 179. 


—~——_—§, 62). See MAHARASHTRA Co- 
OPERATIVE SOCIETIES Act, 1960, S. 72. 
716 Bom. L.R. 179, 


———-—_§, 72—General Body of members 
of society in General Meeting passing resolu- 
tion for payment of honoraria as part of 


construction cost to person for services ren- 


dered to soclety—Power of General Body to 
‘pass such resolution-——Words “which may be 
specified in Rules or Bye-laws”, whether go 
with words “payment of honoraria” —Hono- 
rarlum, what ts. 

Under s. 72 of ‘the Maharashtra Co-o 
tive Societies Act, 1960, the General Body of 
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MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT, 8. 72—(Contd.) 


the members of the society in general meet- 


ing is the final auth in all matters, unless 
there is. some limita Tat fe 


under some section of the Act or some pro- 
visions in rųles framed thereunder or under 
the bye-laws registered under the Act. There 
is no | restriction whatsoever on the 
power of the General Body under s. 72 af 
the Act to pass a resolution to pay honora- 
rium as-part of the construction cost to a 
person for the services rendered b 
the society, Neither s. 64 nor s. 65(2) comes 
in the way of the general meeting of the 
society in passing resolution for payment of 
Po ee ee 
The words “which ma EOY specified in 
rules or bye-laws” in s. @) of the nes 
rashtra Co-o 


rig’’; is required 

8. 65(2) ia the rla and be ws is appro- 
priation | of net profits “towards any other 
purpose”. 


Honorarium is ‘a voluntary payment in 
consideration of the voluntary services. The 
services may be rendered ‘by a member or 

non-member of a society. The services ren- 
dered to a society are not required to be 
rendered under the Act, rules or byelaws. 
JETHI SIPAHIMALANI v. M. S. Co-op. TRIB. 

76 Bom. LR. 179. 


——S, 78—Suit filed against order under 
s. 78 removing Committee of co-operative 
society on ground of violation of principles 
of natural justice—}AMaintatnability of sult. 
In view of s. 163(3) of the Maharashtra 
Co-operative Societies Act, 1960, the civil 


Le one that an order passed 
Stee s. 78 of the Act removing the Com- 
mittee of a co-operative society violates the 


les of natural justice. 
E-PUNIJAB CO-OP. ‘Soc. y. G. W. 


16 Bom. LR. 22. 


————$§§, 91. See MAHARASHTRA Co- 
OPERATIVE SOCIETIES ACT, 1960, S. 98. 
16 Bom. L.R. 176. 


———————§. 91—Bombay Rents, Hotel and 
ee g House Rates Control Act (Bom. 
of 1947), Sec. 28—Maharashtra Co- 
Bai, Societies Rules, 1961, R. 10, item 
5—Dispute between member of co-o 
age soclety and his lcensee-—Whether 
is alls within s. 91, Mah. Act 
XXIV of 1961—Member, whether tenant of 
soclety—Transfer of Property Act (IV of 
1882), s. 105—Bullding Socteties Act, 1962 
UO & 1 Eliz. H, Ch. 37], 8. 93—Friendly 
Soctleties Act, 1793 [33 Geo. Hl, Ch. 54). 
A: dispute between a member of a CO-ope- 
rative housing soci and his licensee with 
to the on of flat does not fall 
within the four corners of s. 91 of the Maha- 
rashtra Co-operative Socioties Act, 1960. 
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MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT, 8. 91—(Contd.) 


This is so because (1) in a dispute touching 
a 

(2) a member entering into a leave and 

licence agreement with a third person cannot 

by his own act touch the business of the 

soclety in its narrower sense (vide D. 

Co-op. Bank's case, 72 Bom. 


of the society in the same manner as the 
licensor-member could have complied, the 
soci can have no objection unless such 
li g is ibited; (5) in a 

which exclusively affects the member 


does not mana 
ghar g eh ey 
ect usiness an to 
move to and licenses 
or his licensee alone; and Iastty (7) on a 
a o reasoning ado in Manohar v. 
. Co-op. Housing Soctety, 63 Bom. 
L.R. 1001, F.p., and D. M. Co-op. Bank’s 


case the dispute between the licensor and the 
licensee in such a case must be deemed to 


pepe 


38 


B 
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MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT, 8, 91—{(Conid.) 


the meaning of s. 105 of the Transfer of 


are 
member is described as tenant. 
KALAWATI RAMCHAND V. SHANKARRAO, 

76 Bom. L.R. 718. 


———8, 91—Co-operative soclety when 
to be added as co-disputant. 

Where a transaction is one arrived at be- 
tween the liceansor-member and the licensees- 


co-disputant 
ee eee 
. However, a 


society as a co- 


e housing 
disputent by adding it as a party or by 


PANJUMAL HASSOMAL v, HARPAL. 
76 Bom. L.R. 729. 


See SPECIFIC RELIEF ACT, 
76 Bom. L-R. 735. 
———_———-_—}, 91— Bombay Rents, Hotel and 


——_——_§, 91. 
S. 41(5). 


Lodging House Rates Control Act (Bom. 
L of 1947), Sec. 28—Spectfic Relief Act 
(XLVI of 1963), Sec. 41(b)—Dispute be- 
tween Ucensor-member and ee re = 
ing possession of flat—Co-o e ho 

society alleging breach its 
byetaws and regulations —Whether dis- 


the society.. The ber being al dis- 
ja mem 50 A 
in such a case does not make any 
erence, l 

A plea of if raised the defen- 
dant can be adj ted by authority 


1974.] 


MAHARASHTRA CO-OPERATIVE SOCIE- 
TIES ACT, 8. 91—(Contd.) : 


otel and Lodging House Rates Con- 


H 
trol Act, 1947 has to be determined ro- 


96—Civil Procedure Code (Act V 
tra Co-operative 


decree under s. 47, Civil Procedure 
Code— Whether power conferred under 
: 154 of Mah. Act XXIV of 1961 includes 
aside order passed under 3. 98(a) 


Oe T E E aaa 
trar under s. 98(a) of the Maharashtra 


i gst 
an award 


not carried out, should be 
Chir beasties Cole 160s aad 47 of the 


allegation made by the successful that 
the award is not carried out is or not 
correct, 

The power conferred by s. 154 of the Act 
b very wide but it will not include setting 


aside a legal and pro pect orda paed DY 
the Aadstane Begutrar undek « S8(a) or (b). 
THAKURI 


VALIRAM v. KURAY. 
16 Bom. L.R.176. 


OPERATIVE SOCIETIES ACT, 1960, 
76 Ben, ER. 176. 


——S. 1633). See MAHARASHTRA 
OPERATIVE SOCIETIES ACT, 1960, S. 78. 
76 Bom. LR. 22. 


MAHARASHTRA CO-OPERATIVE 80- 
CIETIES RULES, 1961, R. 10. See Mana- 
RASHTRA OWNERSHIP FLATS (RBGULATION 
OF THE PROMOTION OF CONSTRUCTION, SALE, 
MANAGEMENT AND TRANSFER) Act, 1963, 


_S. 2(e). 
76 Bom. LR. 609. 
FLATS 
TION OF THE PROMOTION 
OF CONSTRUCTION, SALE, MANAGE- 
AND ACT (Mah, 


, MENT 
‘XLV of 1963),8. 2(c)—Maharashtra Co-o 
rative Societies Act (Mah. XXIV 5 "19d, 
Sec. 36—Meaharashtra Co-operative S 


GENERAL INDEX, 


s. 3(35). 


Societies Act, 1960 for execution of. 
in a under 


KAD 


AOE I a RA 


peg ee CTION, SALE, 
AND TRANSFER) ACT, Sikzo{Cam| a 


Rules, 1961, Rule 10- Kh jer weal e a 
operative 

£. A of Mah. Sie a ore 1963] —Borm 
General Clauses Act (Homyal qlee 
ONL osc (NOH 


Bs the purpose of findin f “a 
ire housing soley i a 

OOIE N meanin, 2(c) of 
the Da Ownership | (Regula- 


tion of the promotion of construction, , sale, 
management and transfer) Act, 1963, a com- 
plainant has to establish not only ‘that the 
fat bute is the person who constructed_the 
but he has also to establish that sthat 
person built them for the purpose» f selling 
ee ee ee 
operative housing were Gr tO \av company. 
As under Rue 4 10 of the Maharashtsa.iGo- 
operative Socketies Rules, 1961 æ% yousing 
society can be of three kinds, the, question 
whether a society is a promoter of, is;natia 
promoter will depend upon findingnout.{i 
whether the impugned society is a 
co-operative housing oe and Otit ds 
housing: society 


76 Bom. LIR” 669. 
it Davey 


MAXIM—Anðl Alteram Partem. a 





m s8. eee 

Ghar the gale Geant alle 

t © o0 Š 

cluded. Unless special sone 
made out, such as where there‘ 






great im ce, or 
make it impossible to take 
or measure or 


inspect! 
iris for a bearing etc. thé 
audi alteram partem will be att 
have to be followed 


me Vigceribus acti, 22 
Every statute must be)cdnstruedier visceri- 


bus actus i.e. the\four cdrierd œf the 
Act; therefore, every clame ofa stitute must 
be construed with reference: tocthe context 
of other clauses in the: statute jso,-as.to make, 


850 
VISCERIBUS ACTUS— 
(Contd.) 
me far as possible, a consistent enactment of 
the whole statute 


v. ogg toe 
76 Bom. L.R. 267. 


Paley VEHICLES ACT (IV of 1939), 
11@. See Moron Vusicuxs Act, 1939, 


8. 
3. 110-4 (3). 
76 Bom. LER. 330. 
z Moron VEHKLES 
6 Bom. L.R. 330. 


————-8. 110-A(3)—Motor accident taking 
place on September 7, I959—Motor Acci- 


Act, 1939, S. IIAG 
ACT, 1939, S. 110-A(3) 


denis Claims Tribunal set up on December 
1, 1959-—-A pplication for compensation filed 
claimants on October 6, 1960—Whether 
had shown sufficient cause for not 
eit the application within time. 
who were the n 
iea victim of a motor TA 
place on September 7, 1959, os 
cation for compensation Oa ae. 
Accidents’ Claims Tribunal on 
1960. On the date of the gee ie eit B 
no Tribunali constituted by the a 
but a Tribunal was set up on December 1 
1959. Tho Tribunal rejected the claim on the 
ground that it had no jurisdiction to enter- 
tain the application which was filod after the 
days from the date of the acci- 
on November 6, 1959. 
Held, that DeAnna | shown a 
cient cause for not e Ml 
within 60 days but they 


MUNICIPAL ACT (CORPORATION) 
(II of 1888), SS. 304, 331—Difference be- 
tween. 

Sections 304 and 351 of the Bombay Munl-, 
cipal Corporation Act relate to two different 
situations. Section 304 relates to the use of 
land for the purpose of lay out of the streets 
and relates to entire constroctions. Sectlon 
351 has nothing to do with the intended use 
of land. It is concerned with construction, It 

to both the erection of new build- 
as well as additions or alterations to 


buildi T ea puree | a 
regulating buildings a and not for purpose 
-of lay out of streets. 


MUNICIPAL CORPORATION v. PANDIT 
VISHWANATH. 
76 Bom. L.R. 112. 


— S, 351, 352A— Constitution of 
India, Art. 19(1)()——When notice under 
$3. 351, 352A required to be given to tenant. 

A notice under s. 351 read with s. 352A of 


the Bomba Corporation Act is 
Te ea a ee 
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MUNICIPAL ACT 
88, 351, 352A—(Contd.) 


in a given case, it is the tenant who is mint 
ing out the unauthorised construction wor 

A notice was served on the landlord under 
ss, 351 and 352A of the Bombay Municipal 
Corporation Act. The plaintiff who was a 
tenant of a room in the Hendioed's premises 
filed a suit against the Corporation contend- 
ing inter alia that tenancy agers being an 
interest in property, both under the Transfer 
of Pro Act, 1882, eo the Bombay Rent 
Act o 7, within De meara o art. 
pa) (f) $ the Constitution, he not be 

of the same without giving him 
notice, Meee therefore ss. 351 and 352A were 
ultra vires the Constitution. The trial Judge 
Pa an interlocutory injunction nS 
mg the Corporation from demolishing his 
room. On the question whether the plaintiff 
was entitled to the injonctlon:— 

Held, that having to the decision 
of the Supreme Court Bombay Corpora- 
tion v. Pancham, 67 Bom. L.R. 782, and 
having regard to the fact that the plaintiff 
claimed to be a tenant of the suit premises, 
he had a prima facte case in regard to his 
challengs to the vires of s. 351 GE the Act 
and, therefore, he was entitled to the injunc- 
tion sought him. 

MUNICIPAL 


(CORPORATION), 


TION v. BHAGW. 
76 Bom. LR. 373. 
—————_§, 390(1}—Amendment made by 
Bombay Act I 1916—Factory established 
and in existence in Goregaon (East) since 
1949—Area mer with Greater Bombay 
from February 1, 1957—Whether permission 
under s. 390(1) of Act necessary to work 
such factory. - 
The latter part of subs. (I) of s. 390 of 
Bombay Municipal Corporation Act is appli- 


was made applicable to the areas: which have 
since been merged within the limits of Greater 
Bombay and even such factories will have 
to obtain written as contemplated 
by s. 390 of the 
STATE y. R. J. KABANI. 

76 Bom. L-R. (E.B.) 448. 


NON-OBSTANTE CLAUSE, how interpreted. 
The extent of the operation of the nom 
obstante clause depends upon the place where 
it Is kept and the tations sub to which 
rescribed. There is no absolute rule that 
,cases a non-obstante clause is always 
plenary and unqualified. 

USHILABAL NAGESH v. THE STATE. 

76 Bom. LR. TEB) 540. 


oot: a ee tg 
gs which occur in the presence of panchas 
and which are seen or heard by them; the 

is never to con or 


Seely to the 
Ging ka sand by ths 


a 


1974.] 
PANCHANAMA—-(Contd.) 


vestigation of offence, it can- 
there is an element 
of communication, that is to say an inten- 
tion. to communicate, to the police officer 
. the subject-matter of things seen and heard 
py e a in pancha- 
namas. 

VISHNU KRISHNA y. THE STATE. 

76 Bom. L.R. (F.B.) 627. 


PASSING OFF ACTION. 
MERCHANDISE Marks Acr, 1958 
: 76 Bom. L.R. (Dead). 146. 


PASSPORTS ACT (XV of 1967), 8. 10 


Constitution of sage: arts. 14; 21m- 

pounding of passport of citizen. “in the in- 

terests of ge bli” without gtving hear- 

ing —Whether im vold sel in 

breach of principles justice—W he- 
rule of prior no 


necessary im 
partem, application of rule’ of—“If the pass- 
pori authori ty deems it necessary so to do” 
F AA (c), interpretation of—Judicial 
excluded—-N 


—Passport Rules, 1967, Rules 14, 2 


There is nothing in the lan 
s. 10(3Xc) of the ee en , which 
eda the operation of audi 


e o te eee oe ase 
sary -implication. 

‘The mere fact that like the interests 
of the sovereignty and of India, the 
ee 
India with any foreign co have 
besa mendoni Gn" i, METE 
ports Act, 1967 does not ! 
that the rule of audi alteram partem is ex- 
cluded. Unless: special circumstances 


oe it impossible to take urgent remedial 
or measure or where obstructive 
conduct on the part of the person is appre- 
hended or where there may be 
stitutes (such. as inspection, tests and inter- 
views) for a hearing etc. the normal rule of 
audi ‘alteram partem will be attracted and 
will have to be followed especially when the 
authority concerned is taking a decision pre- 
judicially affecting the fundamental ‘ight of 
the person concerned. 

Even if the provision contained in s. 10 
(3Xc) of the Act is read along with s. 10(5) 
it cannot be concluded that on g true inter- 


pretation of the relevant ns the prin- 
ciples of natural ice have been excluded 
by n aaa cation; in the Pae 


such necessary implication, 
normal rule of- aing a hearing will apply. 


GENERAL INDEX. 


sub- |: 
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PASSPORTS ACT, 8. 10—(Contd.) 


afford any guidance on 
the rule audi alteram partern should be fol- 
Re orl ithe pasport authority 

wo E a rity 
it necessary so to do” Lebo (e) Te tho 
Act undoubtedly 2 the aspect of 


necessity or 
tion o ; words 
have not the effect of leaving 
matter covered by s. 10(3 he me 
STER EE See 
passport ority o 
power is conditioned by the existence of ono 
or the otber of the grounds mentioned in 
fhe canik, 
_ The crepe pg nln of the n that 


impo in the 
pears o io eet a Sole eon = in ae 
propriate cases, be not excluded from 


that is t 


ee ee 
was necessary in Pape interest by giving 
some ciue as to material 


connection 
material and the ground is problematic or 
fanciful or’too remote, it is no real nexus 
Se ee o a 
material is liable to be set aside by the 


Minoo MANBCKSHAW y. UNION oF INDIA. 
76 Bom L.R. (O.CJ.) 788. 


PATENTS. AND DESIGNS ACT (II of 
1911), 8. 29 PET Evidence Act {I of 
1872), Secs. 114, 101, 106—Canadian Pa 
ae Sec. 41 (2) Infringement of patent 

o erun Dane of want of gear eb 


com pounds 
cannot be tested—Mere ce dj ee in- 
fringernent -suit whether a o granting 
. perpetual injunction. 

The only result which the specification of 
the plaintiffs’ patent in relation to an anti- 
diabetic drug professed to produce was a 
pA class of chemical co ds having 

pe ka hag ee blood sugar lowering 
but without the undesirable side 
ously known sulphonamides. 
infringement of -tho plaintiffs’ 


S54 
PATENTS AND DESIGNS “ACT, S. 29— 
oe de d au tr 





1 nbd O42) indian Patents 

aali emi ‘canon ver 

T: > at a aot not pow 
foe labret eal ny by 
nies tiffs’ denied 

) seas tat ee Eme 


S blood sugar lowering pro- 
the Plaintiffs’ compounds were not 


CSc pi TEE 


Seder alt there no “proved 
ts promised by 
the [plaintift? oe but there 
was A failure” on the part of the 
defendants to show that compounds fallm 
within the patent did not havo the bl 


sugar lowermg pee provided by that 
patent 


In an action the main func- 
tion of the Court is to construe the claims 
which are alleged to have been aha oy 
without reference to the body of the specifi- 
sid 0 pele tothe body of the spe 


It is not necessary to describe in the claims 
th a specification, by Lge a new 
chemical com is discovered, when they 
ot t the common knowledge available 
to Frei in tho science who can, after 
adin then rofer to the technical litera- 
ture on the subject for the purpose of carry- 
ing them intovedfect, .ı 

“TH an. ddtlonttde .inffingement of a patent 
where thé’ invention relates to the produc- 
tion Bf a Haw. Betance 
same chemical\coimpositl 
daa absence: òf- proof fa thd | con 
be presumed under s}\\1 £4 -off théYndi 
deica Act)11 892° torhaved \been } 
the ‘patented process of Which: ee 
Yer 


are 


tonbe anvinfrin Bonba oy oO 
-t Å> process ti candotbooheldito bev in- 
valid ‘merelyii vit may edibracd a) very 


largò numberof dompounds tall votiwwhigh von 
èven ai substantial number sof wwhich \ cannot 
be\indtvidually tested! nonw GBON byns 
1 When severak 


ds c without: ‘limitations {haved ali 
Faar found not-to have tho pro- 
eo bafa s (n geld X50 

elsy ‘in filmg'd patie iage 

fo the” grinting! ‘fret 


Tiere ely nb 
ieee foe sg ae “ifn etn 
hearing Of ths Mmleé there | 
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PATENTS AND DESIGNS ACT, 8. 29— 
(Contd) 


more than mere dela nieud 
judico to the defendant. 
Though the general burden of establishing 
thé case of infringement of a patent in rela- 
ee eee 
ite ey RIE the Aas ane hee 
ah haa on pre- 
seg substance under his patent 
Del ba a the ete ent be e 10 


-of the Indian Evidence Act, 1872 


FARBWERKE Hoecust v. UNICHEM LAB. 
76 Bom. L.R. (O.CJ.) 130. 


PAYMENT OF BONUS ACT (21 of 1965), 
8. 32(iv)}-Whether Canteen Stores hi gash 
ment (India) an establishment in arty 
nu carried on by or under authority of 
any we ort of Central Government— 
Are y of a aay) ; 


Defence Department 
ment and as such it is excluded from the 
Bonus 


the Central Government 
of s. 32(tv) of the Act, must 
necessarily depend on the history of the esta- 
blishment, the facts relating to its working, 
the rules or bye-laws governing its orgam- 
sation and functioning and the law, if any, 
that governed fhe establishment. 
The question whether, the Canteen Stores 
Department (India) is an establishment er- 
empted under s. 32(tv) of the Payment of 
Bonus Act, 1965, must be declded not in 
accordance with the opinion expressed by 
bea Decii ik 
Officers of the Canteen Deoaim at ta 
some gs but om a correct and pro- 
interpretation of the words which are to 
found in s. 32 of the Act in the facts and 
circumstances established in the case. 
UNION oF INDIA y. DOPHODE. 


ithe my 76 Bom. L.R. 334. 
Se CODE (Act XLV of 1860), 88. 23, 
arta Cone, SS. 415, 417. 
di? ip pole A WOE L.R. 424, 
TSA = 1208." n} 

20B- fee, RENAL Cove, 1860, 
$81.15 4 sage yt Mer s 


n vad aaa eae L.R. 249. 


nWhar is s1-263dt the ‘General 
t ae ae ee t twice 
' for ‘thé: eet 


' falls „mier! wo differen 
offences tindet''s? > ror aa Penal | Codey 


1974. ] 


PENAL CODE, 8. 161-—(Contd.) 


1860, and under s. 5(/)(d) read with s. 5(2) 
of the Prevention Corruption Act, 1947, 
cannot be said to be the same offence, there 
would be no bar in awarding separate sen- 
tences under these two sections although 
propriety, gee ra eo of one sen- 


ieee VISHRAM vy. THE STATE- 
76 Bom. LR. 328. 


T a 161, 162—Prevention Cor- 
Act 2 of 1947), Secs. 2) 5 1) (d) 

hether necessary for Investi gating icer 

to Piet ph pe e te 16] and 162 of 
IP.C.—W hether such sanction u- 


der ss. 5(1) 1) of Prevention of 
o 
Corruption Act a ay s. 120B of I.P.C. 


It is not necessary for the Investigating 
Officer to take the sanction not only for 
to commit 


Indian Penal Code, 
s. 5(]) read with s. 5(1) (a) of the Preven- 
on 


tion of Act, 1947, read with 
s. 120B of the Indian Penal Code. 
THE STATE v, RAM 


76 Bom. L.R. 249. 


ares 415, Pi hes all concealin 
act o cy— ther prosecution 
tenable under s. 415, Indian Penal Code. 
Dishonest concealment of fact under s. 415, 
Indian Penal Code, 1860, should be with 
intention of causing wrongful gain to one 


For tho purposo of pan Kaera ees or 


means and was of pr to which the 
person g was not y entitled. The 
result concealment of facts should be for 


by unlawful 


Therefore, man after about five 
months of her marriage gives birth to a chil 


-byr ann 
es, Mt? of the of the Indian 
aca Sipe np eens oben: of the 


re Utena shows there was no 
wrongful g the accused nor was there 


fees te PE E Chae 


property y. KISHAN. 


76 Bom. LR. 424. 


——s, NINTH EXCEPTION — 
Advocates B ‘containing alle egedly defarna- 
tory matter typed by typlst—Whether there 
is ’ ubllcation. to typist. 

The original complainant, who is the son 
of the petitioner's ( first 
wife and who the petitioner’s second 


of his share in the y. The 
tioner replied to the notice gh his 
wyer stating that the com was not 


his son, that his mother bad left him and 


was living an unchaste life and that as he 


Had ne accea 40 Rar theretore lio wes Dori 
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PENAL CODE, 8. 499, NINTH EXCEP- 
TION—(Contd.) 


through sexual intercourse of his mother with 


co 


SUKHDEO VITHAL vy. E 






POLITICAL PARTY, disputes between 
members of. See CIIL 
1908, S. 9. 


FTE a of, registration of „trade 


It is not the s to consider the vali- 

Aor De ERa o a n 
otion for interlocutory injuncti 

EnaA pr a e p 
gistered in name. remains 
n oo ee a t e DOr aa 
able that others should 
Paesian EMBROIDERY v. x een & 


-76 Bom. LR. (0.CJ.) 146. 
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p — (Crtminal)—Specification _of 
period of pre-conviction detention. 

The Courts convicting the accused should 
specify in their .orders the total period of 
pre-conviction detention that the accused 
might have undergone for the Ars of en- 
abimg the authorities py yada to give effect 
e a 428 of the Code of Criminal Procedure, 


NARAYANAN NAMBEESAN v. THE STATE. 
76 Bom, L.R. 690. 


PRECEDENT, Jodha of-—One Dtvision 
Bench of High Court, whether can take con- 
trary view to decision of another Diviston 
Bench of the same High Court-—Erroneous 
“understanding of binding deciston of Supreme 
Court by earlier Division Bench, effect of— 
Observations in later Division B decision 
in a different set Bs act—Effect of, on earller 
tvision Bench de n—Maharashtra Co- 
operative Soctetles Act (Mah. XXIV 2 F 
Sec. 91—Bombay Rents, Hotel and eet bh: 
House Rates Control. Act (Bom. LV. feel 
1947), Sec. 28—Co-operative housing soctety 
when to be added as co-disputant at trial or 
appellate stage in dispute bermeen member 
and his licensee. 
Normally, one Division Bench of a a 
Court cannot take a view. Caa Oe 
ion given by another Divisi ch of 
oa Court, 
interpretation (an ss an a misinter- 
Perce of a bindim on of the Sup- 
reme Court will itself be binding subsequent- 
ly on co-ordinate Courts and must be got 
corrected by a higher Court. A co-ordinates 
Court cannot refuse to follow an earlier de- 
cision op that in its view the said ear- 
lier accion wrongly understood or im- 


properly applied a on of a higher 
Court. 


Pe cei ie Oy An Bnr Or WEA 
-W actually decides. It is, therefore, imper- 

“missile To” Utilise the observations of a later 
Division Bench judgment Which deale with a 
particular set of facts for the purpose of 
applymg them to a-different set of facts 
Ww obtained before an earlier Division 
Bench and thereby coming to a conclusion 
that they are at variance. 


Where a transaction is one arrived at be 
tween the licensor-member and the licensee- 
occupant with the previous approval of the 
co-operative housing society and the co-ope- 
rative housing society is effectively interested 
in ensuring: the possession of the pre- 
mises is recovered back from the licensee- 
occupant, then an order for adding the oe 
operative housing society as a co-disputan 
ial ad ce’ Saat ae ee 
disputant be in order. However, a dis- 
pute cannot be brought within the purview 
of s. 91-.of the Maharashtra Co-operative 
Societies Act, 1960, merely by the idie for- 
mality of havin the. co-operative housing 
Sper L P oe a a 
party or by transpositio 
PANJUMAL HIASSOMAL „v. HARPAL. 


76 Bom. L.R. 729. 
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PRESIDENCY SMALL CAUSE COURTS 
ACT (XV of 1882), CHAP. VII, SECS. 41- 
49—-Res judicata—Ap pplcailiy of principles 
of—Civil Procedure Code (V of 1908), Sec. 
13—Order made under s. 43 of Act XV of 
1882, whether operates as res judicata in sult 
filed in City Civil Court—Words “title there- 
to” in s. 49, mean of—Provincial Small 
Cause Courts Act (IX of ee Sec. 27— 


Bombay Rents, Hotel and House 
Rates Control "Act {LVH of is ec. 28— 
common question ae and 


Sults involyin 
fact combined heard and dispo toge- 
ther—A ppeal against one suit only Et ect of. 


An order under Chapter VII of the Presi- 
dency Small Canse Courts Act, 1882, was 
never intended to be fmal. If either of the 
parties, that is, either the applicant or ths 
so desired, a substantive suit was 
and the order under s. 43, if any, 


quirements of the principles of res judicata 
is that the previous matter must have been 
heard and finally decided by a Court, where 
the decision is simply not final but is ex- 
preasly subjected to the filing of a aubsequent 
suit, as in the case of an order under s. 43 
of the Presidency Small Cause Courts Act, 
1882, it is not possible to say that that order 
Operates as res judicata. 

The expression “title thereto” in s. 49 of 
the Act refers to the title to retain posses- 
sion or maintain possession against a deem- 
ed trespass of the applicant. 

When two suits involving a common ques- 
tlon of law and fact are combined by the 
consent of the parties or order of the Court 
S E ee aa esr eee 

dgment and an appeal is filed 
against y one suit and not against the 
other then, in such a case, even though the 
decree in the sister suit may not be vulner- 
able yet the party is not precluded from pur- 
his remedy cee a the opera- 
_of_reg 
4h d t ate anes in a ee i 

ia tho -jsudgmen jeo d 
le does not become "inal. The decree in the 
sister suit. may become final and to the ex- 
tent it eel. the rights of the ies, the 
party concerned may lose his c ; 


MOHANDAS v, 
76 Bom. L.R. 494, 


An appeal against 


PREVENTION OF CORRUPTION ACT 
(H of 1947),8. 5—Penal Code (XLV of 1860), 
Sec. 161—-Whether there ts bar in awardin 


‘Separate sentences under s. 16] A Penal Co 


rhe s. 5(1) (dh) read with s. 5(2) of Preven- 


tlon pa Corruption Act—Constitution of 
India, art. 20. 
sina is prohibited by g. 26 of the Gene- 


ral Clauses Act, 18 i the punishment 
twice for the same offence if it is covered 
by or falls under two different enactments. 
As the offences under s. 161, Indian Penal 
Code, 1860, and under s. 5(1) (d) read with 
$. 5(2) of the Prevention of Corruption Act, 
1947, cannot be said to be the same offence, 
there would be no bar in awarding separate 


1974.] 


PREVENTION OF CORRUPTION ACT, 
8, 5—-+/ Contd.) 


sentences bada these two sections TET: 
ea a require passing of’ one sent- 


MADHUKAR VISHRAM V. THE ST. 
76 Bom. LR. 328. 


See PENAL Coon, 1860, 

76 Bom. LR. 249. 
PREVENTION OF FOOD ADULTERA- 
TION ACT (XXXVI of 1954), 8. L. 
See PREVENTION of Foop ADULTHRATION 


Act, 1954, S. 13. 
4 aai 76 Bom. L.R. 413, 


i, S). 
SS. 161, 162. 


aes. 13—Prevention of Food Adulter- 


ation Rules, Rules 17, 18—Accused exercis- |: 
. Food Inspector 


ing his his right to get sample analysed under 
5. Neonat dats finding that sample high- 
ly decomposed and unfit for analy Righi 
of accused and duty ne o ot ode ay. inter se 
—Criminal P (Act V of 1898), 
s. 255, Chap. bt 
Where during the trial the accused exer 

cises his right under s. 13(2) af the. Preven: 
tion of Food Adulteration Act, 1954, but by 
the time he exercises that right the sample 


likely result of the frustration of the ri 

conferred on the accused, it must show 

it was acting in a manner consistently to pre- 

ae ee ae a O 
© 


as soon as prosecution is instituted and 


prosecu 

lication under s. 13(2) 
or when viewed alon 
with other circumstances available on 
` where _the accused has filed his application 
at a late stuge. 

The right of the raea and*also of the 
prosecution reaches ‘both the parts of the 
aH ar oa ven to the accused 


under sub-cl. (D gs of sub-s. (7) of 

11 and also rethined with the 
cs iui antics ab ch HD of ci. (c) of 
sub-s, (J) of a. 11. The t of the com- 
plainant is not A, to the sample 


retained under sub-cl. (#H). 


prosecu 

plainant moves an application under 
s. 13(2) and tries to seek either the sample 
in the hand of the accused or the third sam- 
ple examined and the accused for- reason 
he oe eee a yr- such 

analysis or fe ee Pe suo micas marie ot 


the application by complainant then if 
would: be a. case where tho accused has fall 
anr exercise ‘his rj 


‘doed not ce his 
ag Rican an application under s: 13(2) 
ood -Adultération : Act, 
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‘tity to Inspector, but not on 


rane application under s. 13(2) |. 


' of 1882), whether o 
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PREVENTION OF FOOD 
TION ACT, S. 13-—(Contd.) 


1954, he cannot: complain that his right Is 
frustrated for, in fact, he. has not chosen to 
exercise the same. 
THE STATE v. R. S. 


ADULTERA- 


716 Bom. L.R. 413. 


ol, 16 (7) (5), (c)—Prevention of 
Food Adulteration Rules, 1955, Rule 22— 
Food Inspector demanding ice-cream for sale 
for analysis—Accused offerte required quan- 
Whether 
conduct of accused constitutes obstruction to 
exercise Of powers of Food Inspector. 
Where an accused vendor, though he re- 
as a sample for ana- 


he had AERP t 
was held that, under the ci 

offence under s. 16(7) (b) and (c) of the Pre. 
vention of Food Adulteration Act; 1954, can 
be said to have been committed. 

the Food Inspector 


d he refused to eac- 
cept the same, whether ‘that would have con- 
stituted obstruction to the exercise of powers 
al ge 


76 Bom. L.R. 650. 


OF FOOD ADULTERA- 
TION RULES, RR. .17, 18. See PREVENTION 
OF Foon ADULTERATION 1954, S. 13. 

6 Bom. L.R. ‘413. 


PROCEDURAL LAWS, whether retros- 


pective. 

Procedural Jaws are retrospective in opera- 
tion and the Courts. have to apply them as 
they are in force at the date when proceed- 


ings comes for trial or aap 
NARAYANAN 


REGISTRATION “ACT (XVI of 1908), 
8. 60. _ See EVDEN Act, 1872, S. 61 
76 Bom. L.R. 164. 


RES JUDICATA—Order made under s. 43 
òf- Presidency Small Cause Courts Act (XV 
rates as res- judicata in 
suit filed in City Civil Court. 

An order under Chapter VII of the Presi- 
dency Smali Canse Courts Act, 1882, was 
never intended to be final. If either of the 
parties, that is, either the applicant or- the 

socal ore so: desired, a substantive suit was 
permi and the order under s. 43, if any; 
was subject to the final result-of the litiga» 
tion in the civil Court. As one of the re 
quirements of the principles of res judicata 
is that- the previous matter must have been 
heard and finally decided by a Court, where 
the decision is "imply not’ final” but is ex- 
pressly subjected to the filing of a subeco- 
quent. sult, as i the case of an order under 
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RES JUDICATA— (Contd) 
s. 43 of the Presidency Small Cause Courts 





practice 
Director of Educa- 


There can be no objection to the 
the Deputy 


tion to issue written questionnaires to the 
parties when poeta Appeals under Rule 77 
of the Secondary Code, but It ls im- 


MTITHALAL v. S. V. Joo 


76 Bom. LR. (0.C.J.) 1. 


SHAREHOLDER, 
See Customs Act, 1962, 


Lees s 


S. 115@). 
76 Bom. LR. 


+ 


SPECIAL MARRIAGE ACT (XLIII of 
1954),8, 21—Indian Succession Act car he 


Marriage 
Act,, 1954, where a Hindu marries under that 


KALYAN KUMAR v. DINA, 
76 Bom. LR. (0.CJ.) 815. . 


S. 9—Indian Contract Act (IX of 1872), Sec. 

29—Bombay. Rents, Hotel and Lodging 
House Rates Control Act (Bom. LVII of 
1947), Seca. 11, 28—Agreement to lease not 


pe 
-Transfer .of Pro ct (IV of 1882), ' 
Secs, 110, 107, 106, 54—Whether in case of 
specific Poo ae of an agreement to 
lease ctyli C 


Court of Small Causes Bhs Spe- 
cific Rellef Act (1 of 1877), s. 21{c)—Con- 
struction of document. 


The plaintiff (respondent) alleged that he 


was a tenant of one of the ah in a buid- 
Peth, Poona. which 


50) ation is secures Wi let out to you two 


Galm of my choice, out of the sai Nas 
on a rent which would be mutually 


fore, it could not be specifically enf ; 
Tho Civil Judge took the view that the terms 


indicated a concluded t inasmuch as 
though it was left to lessor to lease the 
Galas of his choice and the rent was not spe- 
cifled, yet the from the two 

were to be leased was an 
in the absence of ent, the rent coul 
be fixed under s. 11 of the Bombay Rents, 
Hotel and ing House Rates Control Act. 
1947. The suit for co of 
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SPECIFIC RELIEF ACT, S. 9—(Conid.) 


gas (i) that smoo the rent was ai at 


upon but it was specifically 
vided that the rent would be mutually agreed 


upon in future, 
concluded contract cold be specitical 
ly enforced; 
(i) that the sions of s. 11 of the 
otel and Lodging House 


a that, therefore, the agreement 
d for uncertainty and was not specifically 
. enforceable 


Section 28 of the Bombay Rents, Hotel 
and Lodging House Rates Control Act, 1947, 
can come into p landlord or 


possession m 
a 
precisely to about such a relationship 
lhat a sait is filed for specifie 

an agreement to lease, the 


tingmished fronr the Small Canses Court, will 
haye n both to entertain the sult 
and to pass a decree for posscssion. 


VASANT SAKHARAM y. CHABILDAS, 
76 Bom. L.R. 584. 


———8. 2X) (a). See Spsciric RELIEF 
ACT, 1963, S. 9. : 
16 Bom. LR. 584. 


———S. 41(b)—Maharashtra Co-operative 
Soctetles Act (Bah. XXIV of 1961), Sec. 91 
—Bombay Rents, Hotel ‘and Lodging House 
Rates Control Act (Bom. LVII of 1947), Sec. 
28—Co-operative housing society filing arbi- 


interim 
arbitration ‘matter—V alld 
tlon—Spectfic Relief Act (I 
Sec. 56(b), eae 

In the context of jarladiction arising under 


two. Acts, viz. the Maharashtra Co- 
-`O Societies Act, 1960, s. 91 and the 
Bombay Rents, Hotel and Lod g House 
Rates trol Act, 1947, s. 28, judicial amity 


when a matter is 


coat 
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SPECIFIC RELIEF ACT, S. 41—(Contd.) 


Even assuming that the suit is maintain- 
able under s. 28 of the Bombay Rent Act 
and ee ee 
to grant an injunction he should not, 
ar Saal poe tai 41(b) of the Specific Ro- 
963 which should guide the Court 
with interim in on applica- 
on. 
Upyvoc MANDIR y. CONTESSA Knrr WEAR, 
76 Bom. L.R. 735, 


STAMP ACT (2 of 1899), 8. 12-—— Revenue 
stamp affixed on a promissory note with a 
single line in ink drawn on -Stamp netther 
bearing date nor signature of executant-—Whe- 
ai such stamp effectually cancelled under 
5 


A revenue stamp eps edie 

ahs ange Und ta “ink wn E 
whic dhe nama or deare af the Ga 
tant and the true date does not appear, can- 
not be'sald to have been effectually cancelled 
under s. 12 of the Indian Stamp Act, 1899, 
as it can be used again, 
DHIRAJLAL v. RANCHHOD 

“16 Bom. L.R. 189: 


STANDARD CODE OF D.GS. & D, CL 3 
See CONSTITUTION OF INDIA, ART. 14. 
76 Bom. L.R. (0.C.3.) 659 


STATE BANK OF INDIA ACT (XXIIN 
of 1955), 8. 43. See STATE BANK oF INDIA 
(OFFICERS AND ASSISTANTS) SERYICE RULES, 
1957, RR. 18, 49-51. 

76 Bom. L.R. (0.C.J.) 552. 


STATE BANK OF INDIA (OFFICERS 
AND ASSISTANTS) SERVICE RULES, 
1957, RR. 18, 49-51—Service Rules, whether 
in the nature of bye-laws having force of law 
—Whether they constitute contractual terms 
and conditions of service—Termination of ser- 
vice of employee in breach of Service Rules, 
whether nullity—Employee whether entitled 
to re-instaternent or to 
Bank—Master and 
India Act (XXII 

50, 3, 16(5), 18, 19, 
State Bank of I 


against 
State Bank o] 
1955), Seca. 43, 17, 49, 
24, 25, 27-29, 32, 33—- 


(X ~ Gh. as TOD 
MO MAS, 25, 42, 46, elt) BO), 


tion of I ia, arts. 12, 14, 13, 4, 19(1) (g)— 
State Bank .of India whether “other autho- 
rity” under art. 12 of. Constitution of India. 

The State Bank of India (Officers and 
Assistants) Service Rules, 1957, framed by 
the Central Board of the Bank cannot be 
regarded as byelaws: partake of the 
nature of bemg contractual terms of employ- 
ment. . 

Even if it is assumed that the State Bank 
of India (Officers and Assistants) Service 
uae 1957 are ete having been fram- 

the Bank in e exercise of its inhe- 
oat bbw } ari eee + 43( 


BE tated Mastek) don suet att bein 
cort gf thee fee Rules, they! canhot’ “be 


ws having the force 
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STATE BANK OF INDIA (OFFICERS AND 
ASSISTANTS) SERVICE RULES, 1957, 
RR. 18, 49-51—(Contd.) 


of law. This is so because these Service Rules 
pertain to the service conditions of the em- 
Fieve of the Bank, they possess no binding 
fo orce proprio vigore but only by tbe consent 
of the employees and the Bank and they 
affect and bind only those who have con- 
sented thereto and not the poo generally 
or some section of the pub Beyond the 
consent of the parties there is no other sanc- 
tlon behind these Rules by way of penny 
for non-observance or non-compliance there- 
of. Their function is not to supplement the 
j ie law. 
therefore, the petitioner-employes 
need 
ce 


t the order of termination of his 

issued under Rule 18 was in viola- 

tion of Rules 49 to 51 of the State Bank 

of India (Officers and Assistants) Rules, 1957 

a sought to have the order quashed, it was 
eld: 

(N that the mere fact that fixation of 

terms and conditons of service of the oft- 


licabke to each class did not have the 
ect of Ae the concerned officer or ad- 
a or employee out of category of pure oa 
master and servant relationship nor could 
elevate him to the position of having acquir- 
ed a status; 
(ii) that the Service Rules were not bye- 
oa but were a set of Rules embodying the 
Lain and conditions of service on contrac- 
(Hi) ‘hats even dl E TE thar ine 
Service Rules were 
pot byelaws having force of law; and 

- (iv) that, therefore, the remedy of the 
petitioner would lie in ‘damages for wrongful 
termination of his service and he was not en- 
titled to get the impugned order quashed and 
seek re-instatement. 

The State Bank or India does not fall with- 
in the expression “other authority” ee 
within the extended definition of 
given in art. 12 of the Constitution of Thal, 
It is not phen ho seta created by statute 
whatever ons that would fall 


corporation must have powers 
some functions which partake of the nature 
oe governmental or quasi-governmental func- 


RAMESH y. Sie Peis 
6 Bom L.R. (0.C.J.) 552. 


SUCCESSION ACT (XX XIX of 1925), 8. 
See SPECIAL MARRIAGE ACT, 1954, S. 21. 
76 Bom. L.R. io. CJ) 815. 


69, See SPECIAL MARRIAGE ACT, 
76 Bom. L.R. (O.C.J.) 815. 


70. See SPBCIAL MARRIAGE ACT, 
76 Bom. L.R. (0.C.J.) 815. 


| 
1954, S. 21. 


=i, 
1954, S. 21. 
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Stay of suit. See SUTT. 
76 Bom. L.R. (0.C.J.) 13. 


SUIT—Stay of sait— Stay asked for by de- 
fendants on ground that plaintiffs had agreed 
to exclude jurisdiction of Bombay Courts— 
Plaintiffs denying pea ei eement—N otice of 
motion taken out aed detcndante for stay of 
suit whether main 

The defendants ae out a 
motion for stay of suit filed by the plaintiffs 
on the ground that by an agreement between 
the es they had excluded the jurisdiction 
of the Courts in Bombay and conferred ex- 
lisiv jurisdiction on urts at Hyderabad 
in Andhra Pradesh in respect ‘of. the subject- 
matter of the suit. The plaintiffs on the 
other hand contended that the agreement pro- 
vided that Courts in Bombay would have 
bate ction to the exclusion of the Courts 

Held, that the notice of motion was mis- 
conceived as well as mala fide and the pro- 
per remedy of the defendants would be 16 to 
take up the contention as to ieee m 
the suit itself. 
STEEL PLANT v. REPUBLIC FORGE. 

76 Bom. L.R. (0.C.J.) 13. 


SUITABLE RESIDENCE, meaning of. 

See BOMBAY RENTS, HOTEL aoe LODGING 

House RATES CONTROL Act, 1947, S. 1307) 
76 Bom. L.R. 


SUPPRESSION OF IMMORAL TRAFFIC 
IN WOMEN AND GIRLS ACT (CIV of 
1956), SS. 154, 16(1)}Constitution of 
India, art. 14¢—Sections :15(4) and 16(1) 
whe ultra vires—Power given to S 
Police Officer under s. 15(4) of Act, whether 
arbitrary. 

The distinction between young girls aged 
below 21 and women, made in ss. 15(4) an 
16(7) of the ion of Immoral Traffic 
in Women and Girls Act, 1956, is a reason- 
able distinction in the context of prostitu- 
tion and immoral traffic in sex. ‘The dis- 
crimination between them is fully ified 
by the fact that girls below 21 are likely to 
be exploited to a greater extent m the market 
of prostitution. The distinction between 
girls and women is, therefore, germane to 
the vice which is attempted to be suppressed 
by the provisions of the Act and cannot be 

stacked as ban hit by unreasonable or cor- 
stitutionally ibited eee 

The power given to the Special Police 
Officer under s. 15(4) of the Act is not arbi- 
trary; it is subject to the judicial scrutiny of 
the Magi under s. 17(J) of the Act. 
SAYED UL yv. THE STATE. 

76 Bom. L.R. 394. 


notice of 


TRADE AND MERCHANDISE MARKS 
ACT (XLIII of 1958), 8. 29—Test for deter- 
mining whether trade mark claimed by person 
not manufacturer. of goods registrable under 
Act—Whether validity of registration of mark 
can be gone into on motion for interlocutory 


injunction taken out by owner of mark— | 


hether person can be restrained from using 
unregistered mark, having essential feature of 


1974.] 


TRADE AND MERCHANDISE MARKS 
ACT, S. 29~—(Contd.) : 


another's registered mark, for which latter's 
application ie registration pending—Use of 
such unregistered mark whether infringement 
under s. 29—W hen action for ng-off can 
be maintained. 
The test for me ii pos of ini 
claimed by 


the of manufacturing or finishing: the 
Bel before they reach the hands of the 
public, or is it some process applied to the 
goods after they have passed into the hands 
of the public, indicating a mere temporary 


gister (even wrongly), it is 
not desirable that others should imitate it. 
If any ecesential feature of.a plaintiffs re- 
gistered trade mark is reproduced or ap- 
pears in a mark used the defendant, m 
respect of which the plaintifs application 
for its registration .is pending, the defendant 
could be restrained from using the same, 
Where a word in cruciform and in acript 
form, which formed an essential feature of 
two ed trade marks m respect of the 
plain 
chimn 


k i 
Trade and Merchandise Marks Act, 1958 the 
defendant had infringed the trade mark of 
the plaintiff as the use of the chimney trade 
ak was deceptively similar to the register- 
ed trade mark of the plaintiff and was lik 
to deceive or cause confusion in the mi 
of the public in regard to the origin of the 
goods in question. 

It was also held that the contention of the 
defendant that he was a wholesaler of the 
goods, selling not directly to the aaa but 
to retail dealers who were not likely to be 
the use of the 


‘Ultimate purchasers.” j 

The basis of a passing off action is a false 
representation by the defendant, but no such 
action can be maintained unless it is averred 


tion in the market and are identified by the 
marks which they bear. 
HINDUSTAN EMBROIDERY v. K. RAVINDRA & 


l 76 Bom. LR. (0.C.J.) 146. 
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~ 


TRANSFER OF PROPERTY ACT (IV oł 
1882), S. 55(6)(6). See CIVIL Procepurs 
Cong, 1908, O. XXI, RR, 58-61. 

76 Bom. L.R. 58. 


—, 105—Member of Co-operative 
Housing Society, whether a tenant. 

The member of any co-o housing 
society cannot be said to be a tenant within 
the meaning of s. 105 of the Transfer of 
T el Act, 1882, and relationship of a 
landiord and tenant cannot exist between the 
society and its member, though loosely the 
Premises are described as tenement and a 
member is deacribed as tenant. 

KALAWATI RAMCHAND v. SHANKARRAO, 
. 76 Bom. LR. 718. 


————a FG, 116, 106—Tenant continuing in 
possession under protection of Bombay Rent 


. aT al o a ie age as gem 
ones acceptance of rent, effect of, in 
case. 


Where on the expiry of the lease by efflux 
of time the tenant continued in possession by 
virtue of the protection given to him by the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act, 1947, and paid rent to 
the landlady and she accepted soch rent, 
there could not be any inference that be- 
cause of this conduct there was a fresh agree- 
ment between the landlady and the tenant 
nor could it be said that in such a case the 
tenant was holding over under s. 116 -of 
the Transfer of Property 1882. As 
such occupation did not co 
upon the tenant, the landlady 
quired to determine the tenancy a notice 
ea s. 106,of the Transfer ‘Property 

C ~ 
SHRINIVAS y. KRISHNAVANL 

76 Bom. L.R. 218. 


TRIBUNAL OR AUTHORITY, 
be considered as Court. 

To constitute a tribunal or authority a 
Court two main criteria should be satisfied: 
firstly, the tribunal or authority would be a 
Court if it is given power to give a defini- 
tive judgment or decision which has finality 
and ritativeness that would bind the 
parties appearing before it so far as the 
Tights litigated before it are concerned and, 
secondly, the appointment of the tribunal or 
i as the source of its power 
must be the judicial power of the State com- 
ing to it by the atatute itself. 

Tho possession of two powers, viz. the 

of review and inherent jurisdiction en- 
oyed by a civil Court and which are not 
conferred upon the Officers on Special Duty, 
cannot be regarded as sine qua non before 
a tribunal or an authority can be regarded 
as Court. . 
BAPUSAHEB BALASAHEB V. STATE, 
6 Bom. LR. (F.B.) 455. 


when can 


ULTRA order passed 
under cl. 3(ii) of the Standard ; ; 
A blacklisting order passed by the Govern- 


ment under cL 3 


entails serious civil consequences to the party 
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ULTRA VIRES— Contd.) 


blacklisted and when passed without giving 
ax opportunity to the party to be heard vio 
lates principles of natural sates ead ia nal 


k opportunity a 
ne ary embodied 
in art. 1 Pe the Constitution. ' 


THE UNION OF INDIA v. Sr ETT 
76 Bom. LR. (0.CJ.) 659. 
——Notificrtion issued in perstance of 
s 8(2) of Bombay Public Trusts Act, 1950. 
The Notification issued by the State Go- 
vernment in exercise of the 
on it by sub-s. (2) of s. 8 


Depaty Charity 
Commissioner is a piece = conditional legis- 
lation and not delegated legislation and since 
8. D of the Act specifically that 
such officer shall 
perform such duties and fonctions as may be 
provided by or under the provisions of the 
Ra: it is a perfectly valid notiftcation. 
CHARITY SHRAM. 


: BOMBAY HIGH 
COURT APPELLATE STE RULES, 1960, R. 6. 
76 Bom. 


WAIVER—What it connotes—Burden of 


proof, in case of—inference of watver tn case 
of s. 80, Civil Procedure Code. 


A waiver is an intention of relinquishment: 


a ee ee 


plied. Where waiver is sought to be relied 
eget erie Lela to esta- 
b the un which he 


Morey PRS an On with regard 
to noncompliance with of 
gag cathe (ode of Ceil Peete 190, 
in taken late, an inference of waiver ‘cannot 
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WORDS AND PHRASES: 
“At any previous stage of the case”. See 
CRIMINAL PROCED PROCEDURE Cong, 1898, SS. 251, 


252. 
76 Bom. LR. 276. 


“Any other law for the time in force” 


being 
See Customs Act, 1956, SS, 11J, 11K, 11: 


76 Bom. LR. 738. 


“Country liquor”. See DADRA AND NAGAR 
HAveLI Excise Dory RSGULATIONS, SCHE- 


DULE, PARTS, A to D. 

76 Bom. L.R. S511. 

tions’, See BomBay Pusi Trusts 

ae 950, S. 8. 

76 Bom. L.R. 475. 
“Direct”. See BOMBAY PUBLIC TRUSTS ACT, 
1950, S. 8. 

76 Bom. L.R. 475, 


“Dispute”, See BOMBAY RENTS, HOTEL AND 
Lopoinc House RATES CONTROL Act, 1947, 


SS. 12,11. 
76 Bom. L.R. 278. 
“During the pendency 


fesse aa See 
INDUSTRIAL, DISPUTES ACT, 947, SS. 33, 33A. 
76 Bom. LR. 711. 


“Factory”. See EMPLOYERS’ STATE INSUR- 
ANCE ACT, 1948, S, 2(/2). 
76 Bom. L.R. 359. 


authority deems it n 
Passports AcT, 1967, S. 10. 
76 Bom. L.R. (O.CJ.) 788. 


“Injurious affection”. See LAND ACQUISITION 
ACT, 1948, S. 25(2). 

76 Bom. L.R 519. 
“Manufacturing process’, S 


eo E 
STATE INSURANCE ACT, 1948, S. 2(/2). 
76 Bom. LE. 359, 


“Or by necessary implication”, See Cvi 
PROCEDURE Cope, 1908, O. VII, RR. 3, 4, 5. 
76 Bom. L.R. (O.C.J.) 119. 


” See BomBay LAND RE- 
, 8.93). 
76 Bom. LR., 369. 


“Other authority”. See STATE BANK OF INDIA 
(OFFICERS AND ASSISTANTS) SERVICE RULES, 


RR. 18, T 
6 Bom LR. (O.C.3.) 552. 


» 


pass 
so to do”. See 


“Order in wri 
QUISITION ACT, 1 


“Premises”. See BOMBAY RENTS, HOTEL AND 
LODGING 


House RATES CONTROL ACT, 1947, 


‘S. 13(7) (e). 


76 Bom. L.R. 218. 


“Promoter”. See MAHARASHTRA OWNERSHIP 
FLATS (REGULATION OF PROMOTION OF CON- 
STRUCTION, SALE, AND TRANS 
FER) ACT,’ 1963, S. 2 Vs 


` 1974.] 


WORDS AND PHRASES--{Contd.) 

roved failure”, See PATENTS AND DESIGNS 
Act, 1911, S. o 

6 Bom. LR. (0.C.J.) 130 

See LAND Acguisrrmon ÀCT, 

76 Bom. L.R. 519 

' See 


“Severence”’, 
1948, S. 25(2). 


“Shall not be liable to confiscation”. 
CustoMs AcT, 1956, S. 115(2). 
76 Bom. L.R. 675. 


` “State”, See STATE BANK OF INDIA (OFFICERS 
nr aie SERVICE Russ, RR. 18 
76 Nod. LR. (0.C.J.) 552. 


“Statement”. See CRIMINAL PROCEDURE 
Cone, 1898, S. 162. 
76 Boni: L.R. 627 


“Statement made to the police officer”, See 
CRIMINAL PROCEDURE Cops, 1898, S. 162. 
76 Bom. L.R. 627. 
“Such”. See INDUSTRIAL DISPUTES Acr, 1947 
SS. 33, 33A. 
76 Bom. L.R. 711, 


“Sujt 


See 


“Suitable”. See BompAy RENTS, HOTEL AND 
Lopainc House Rates Controw Acr, 1947, 


ee 716 Bom. L.R. 240. 


“Thereof”, See BOMBAY RENTS, HOTEL AND 
Loogminc House RATS ConmoL ACT, 
S. 12(3) (a). 


S. 12(3) (a). 
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WORDS AND PHRASES.—(Contd.) 
“Title thereto”, See cae SMALL CAUSB 


COURTS ACT, 1882, CHAP. 
76 Bom. L.R. 494, 


“Under the Act”. See BOMBAY PUBLIC TRUSTS 
Act, 1950, S. 8. 
76 Bom. L.R. 475. 


$ 


16 Bom. L.R. 179. 


“Which may be specified in rules and 
laws”. See MAHARASHTRA CO-OPERATIVE 
CIETIES ACT, 1960, S. 72. 


kmen”, See INDUSTRIAL DISPUTES ACT, 


1947, S. 2(1). 
$ 76 Bom. L-R. (0.CJ.) 69. 


ORKMAN. See -INpusTRIAL DISPUTES 
Act, 1947, S. 2. 
76 Bom. L-R. (0.C.J.) 6%. 


REMENS COMPENSATION ACT (8 
of 1923), S. 2%(1)(n)—Whether cleaner of 
motor truck workman under Act. 

The cleaner of a motor truck is 
ee oe ee Bot the We n) rea 
with Schedule IT item 
Compensation Act,- ae 


as to what compensation is 
to be pen mentally a question arising 
jori. AeA Gs oon n 
compensation to determine as to what com- 
pensation is to be given. No party can have 
when such a power is vested 

g authorities. 


KASTURBAI y. S. S. BADOLE, 
76 Bom. L.R. 79. 


a vested ri 


———_—-SCH. I, ITEM (if). See Wx- 
MEN’S COMPENSATION ACT, 1923, S. 2(/) (nm). 
T6 Bom. L.R. 79. 


an: 
P 
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